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CIVIL RULINGS. 


Page 47, column 1;-line 7 from the bottom. For “ was not. the judgment- debtors 
not the plaintiff's but the judgment-debtor’s 


VOLUME VII 








CIVIL RULINGS. 


Page 95, column 2, line 17. For “ an action would lie,” read “ no action would lie.” 

Page 116, column 2, line 9.from bottom. Omit “as.” 

Page 159. In the enarginal note of case-No. 2163, substitute throughout “ borrower” for * lend- 

-er" and vicewversa “ lender” for. è Borrower.” 
Page 3387, Column 1, line 14. Omit “not.” Eu 
Page 368, column 2, para, 2 of marginal notes, For “ (even with the-decree-holder's consent), 
, read “ (save with the decree-holder’s consent.)” 

_ Pages 399 and 400. or Act XI of 1858’ in three places, read “ Act XL of: 1858." os 


CRIMINAL RULINGS. 


‘Ihe paging of the Criminal Rulings in Nos. 8 to 10, Vol. VII, should be: corrected from 53 to 
58, into 35 to 40, , 

Also at page 57 (or page 39, as it ought to bey of the Criminal Rulings in No. 10 of the same 
Vol, the names-of the presiding Judges should be corrected Jrom “The Hon'ble 
F. B. Kemp? F. A. Glover, C. Steer, and E. 'P. Levinge," into “The Hon’ ble` F. B. 
Kemp and F. A. Glover.” 


PRIVY COUNCIL RULINGS: 


Page 57, line 10 of marginal, note or abstract. Insert “of" afler.“ property” and before 
“ which.” - 
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NOTICE TO SUBSCRIBERS. 
Tn the Index to the. Civil Rulings, | all cases s which involve points 
relating to the Rent Law - (Act X of 1859) evén though no Section 
of the Laws is expressly alluded to, are distinguished by an asterisk 
before the number of the page where they .may be found, The 
Editor trusts that this simple expedient will meet the wishes of. 
those Subscribets who have advocated a separate paaa for ct X 
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A. 
. Accounts. See Dismissal. ' 


ACT vui or 1835. 
The purchaser of a holding in a khas’ 
mehal sold under — cannot claiin 
the position or privileges accorded 
by Sections 37 and 52 of Act XT 
of 1859 to purchasers of estates 
sold for arrears of revenue 
See Tuppa Right. 
See Under-tenures, , 
Acr x oF 1836. 
Section 3. 
Act xix oF 1841, 


See Limitation (38) 
See Full Bench Rulings 
5 Judges (9) 
Act 1 of 1845. 

7 An auction-purchaser under — is not 
entitled to sue tò enhance the rent 
of a tenant: not being a ryot or 
cultivator without his consent... 

Quere.—Whether the auction-pur- 
chaser is entitled to take free of all 
incumbrances freated by the de- 

. faulting proprietor -> vee 
Act xt or 1848. . 
Section 3. See Alluvial Land (1) 
Act 11 oF 1855. Sve Evidence (25) 
Act u or 1857, 

A Magistrate cannot, under Sectiou 13, 
punish, except for an act of forcible 
opposition to the seizure of cattle- 
dainage feasant 

Act xxxv or 1858. 

Section 11. 

Acr xu or 1858. 


see 


See Lunatics (1) (2) (8) 
See Full Bench Rulings 
5 Judges (25) + : 
See Minor (1) 5 

ACT viir og 1859. 
, See Code of Civil Procedure. 
Acr x or 1859. 

(1) Section 77 does not apply to a suit 
for rent below 100 Rs. wheve the 
ryot and the intervenors deny the 
title of plaintiff, and his vendor 

‘and the ryot denies that he gave the 
kubooleut upon which plaintiff sues 

(2). The words “the attual receipt and 
enjoyment of the rent” in the second 
-part of Section 77 cannot mean the. 
actual receipt ey of the 
question of bond fides alluded to in“ 
the first part of the Section sy 

(8) With’ reference to tlie first ground 
specified in Section 17, it is not suf- 
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1859.—( Continued.) 
ficient that’ the enhanced rent 
claimed is the same as that in an ad- 
joining village ; the ryots must be 
ef the same class, the land of the 
sume description, and the advan- 
tages similar es 
(4) As à general rule a decree of a 
Revenue Court under — cannot 
be enforced by a Civil suit, but by 
execution within the period pre- 
seribed by thatlaw ie 
(5) Where a defendant agrees to pay the 
amount of an — decree by in- 
stalments, the remedy for default 
is execution, not a Civil suit; and 
to recover the 2nd instalment a 
suit would not lie in a Small Cause 
Court TA 5 
(6) Ina suit for enhancement, Section 4 
does not require that the ryote 
È should specifically claim to hold 
from the Permanent Settlement ; 
the presumption that he has so 
held imperatively aris:s on proof 


reer ee me 


. 148 


216 


ib. 


of uniform payment of vent for 20 ` 


ears wes 

(7) A variation of J anna is hot sufficient 
to destroy the uniformity required 

by Section 4 . on 

(8) A trifling difference in the jumma will 
not necessarily affect the fact of 
uniform payment of rent a 

(9) Section 32 does not authorize only 
the recovery of 3 years’ renf, but 
limits the time of instituting suits 

for recovery of rents re 

(10) Section 104 does not make a decree- 
holder liable for damages whenever 


there has been irregularity in pub- 


lishing the sale processes, whether 
caused by him or not al 
(11) Section .78 applies equally whether 
ryot’s liability to be ejected arises 
under Section 21, or under special 
stipulation with the landlord 


242 


282 


307 


. 374 


(12) Clause 6 Section 23 refers to suits. 


by a tenant against his landlord,. 


and not against a third party not 

related to plaintiff either as lan@- 

lord or tenant ne 

(13) When a ryot alleging uniform pay- 
“6 ment for 40 ycars, claims the pre- 
sumption under Section 4, he need 

not expressly state ebat rent bas 
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ACT X oF 1859.—( Continued.) 


been paidat the same rate from 
the Permanent Settlement 


Section 4. See Full Bench Rulings by 5 
` J Jutlges (2) 
Section 4. See Evidence (16) : 
Section 6. See Transferabte Tenures (1) 
Section 6. See Occupaney (5) 
Section 14. See Enhkancement-(12} 
Section 17. See Ryots (1) 
Section 17, See Notice (2) - 
Section 19. See Jurisdiction(13) 
Section 22. See Ejectment (2) y 
Section 23 Clause 4. See Jurisdiction (86) 
Section 23 Clause 6.. See Full Bench 
` Rulings by 5 Judges (7) 
Section 23 Clause 6. See Estuppel (5) 
Section 24. See Jurisdiction (33) 
Section 24. See Agency (3), 
Section 30. See Limitation (27) 
Section 58. See Revival 
Section 73. See Locul Enquiry (1) 
Section 77. See Onus Probandi (17) 
_ Section 77. See Limitation (15) 
Section 77. See Jurisdiction (35) 
Section 82. See Ejectment (3) ` 
Section 105. See Full Bench Rulings by 
: - 5 Judges (5) (13) 
Section 140. See appeal (6) i 
Section 140. See Withdrawal (2) 


Act x1 oF 1859. i 
(1) Section 13 requires a sale to be 
confined to the share for which an - 
arrear of revenue is due, when a 
separate account has been ordered - 
by Collector, not merely applied for 154 
(2) Section 54 protects a lease of a share 295 
Section 11. See Shareholders. 
er.xiviOK 1859. 70 > f 
.(1}=Au appeal from an` order setting 
-aside an attachment is a bonå fide 
-_ _’ proceeding to keep alive the decree 
- under Section 20 see 
(2) Notice issued on application for exe- 
cution- is sufficient to: keep the 
- decree alive under Section 20 
(8) Does not apply to a vase where the 
former condition of the lands sued 
for became.entirely altered, and thee 
_ former land-marks “destroyed by 
- diluvion Š 
(4) The want of an admission im writing 
as required by Section 4, cannot be 
supplied by oral evidence to the ° 
admission : tes 
(5) S.ction.4 is not applicable to the 
execution: of decrees. An inci-~ 
dental admission of the debtjin 2 
- petition filed in a case in which 
another decree-holder had taken 
out execution, does not come with- 
in the meaning of Section 4 to keep 
the decree alive, os - wa 79 
(G) Section 6 does not apply to a case ~ 
of priority of bond fide purchage.., 138 
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Acr xiv or 1859.—( Continued.) 


(7) The final decision, award; or order 
contemplated by Clause 6 Section 
1 Act XIV of 1859 is the final 
decision of a competent Court, not 
an order dismissing an appeal from 
-such decision for want of juris- 
diction 2. 151 
_ (8) Section 14 refers to suits, only, and 
not to summary applications or 
proceedings in execution ye S27 
Section 1 Clause 8. See Limitation (10) 
Section 1 Clause 9. See Limitation (T) 
Section 1 Clause 9. See Limitation (19) 
Section 1 Clause 10. See Limitation (35) 
Section 1 Clause 13, See Limitation (34) 
. Section 1 Clause 16. See Limitation (3) 
(48) 
Section 11. See Limitation (11) (30) (36) 
46) ` 
Section 14. ) 


See Limitation (17) 
Section 15. 


See Code of Civil Proce- 
dure (11) 
Section 15. See Onus Probandi (2) (10) 
Sections 20 & 21, See Full Bench Rul- 
f ings by 5 Judges 
(31) (34) 
Sections 20 & 21. See Limitation (32) 
Section 21. See Execution (2).. 4 
Act 1x oF 1861. i 
Semble.—“ Principal Court of Origin- 
al Civil Jurisdiction” in — means 
the Principal Court of Ordinary 
Civil Jurisdiction ~ ae, 821 
Acr xxi of 186). S2 
See Code of Civil Procedure (3) (18) 
Sections 5& 6. See Appeal (18) 
Section 1J. See Mesne Profits (8) 
Acr vi (B. c.) oF 1862. 7 : 
(1) Section 10 contemplates possession by 
- the receipt of rents for those lands of 
which the measurement is require! "96 
(2) Applies where ryot deposits what he 
thinks is due by him; but not to- 
‘suits for rent for the year preceding 
that for which the deposit. is made*4&7 


See Measurement (2) 


Acr yur oF 1862. 

Section 4 does not prevent'the Civil 
Courts from entertaining a suit 
against the ex-King of Oud8 with- ` 

` out the consent of Government: ... 168 


Ac?r xxr or 1863. 
With reference to Section 18, an Ad- 
: vocate, cannot sue upon a promis- 
sory note given by anticipation for 
, fees not taxed; nor can the Court 
“in sueh suit award him a quantum. 
-meruit J ooo awe 890 
Section 27. See Appeal (26) 


Act xxur or 1863. 
(1) In suits ‘under Section 5, the plaint 
‘. must be on stamp ie of the 
value laid down in Article 11 Sche- 
. 349 


dule B Act X of 1862 


nthe 
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Acr xxutr'or 1863.—( Continued.) 


(2) Where land is sold as waste under —, 
a person who was in occupation 
before the sale cannot claim a pottah 
from the purchaser if he did not 
come in timé to stop the sale; his 
remedy is by a suit for compensa- 
tion under Section 18, making 
r Collector a defendant 
Act 111 (R. c.) oF 1864, 

See Municipel (1) (2) 
Acr xvr or 1864. 

See Registration (1) (3) (5) (6) (7) 
Acrt xr or 1865, 

” Section 8. 
Section 22, 


Act xx or 1865. _ 
i See Pleaders (1) 
Acr xx or 1866. 
See Registration (2) (4) 
Acrt xxv or 1867. 
See Stamps (2) (3) (4) (5) 
ADJOURNMENT, 
Although acase has been set down 
iér final disposal, yet if further evi- 
dence is required, the Judge must 


adjourn it, unless satisfied that the 
plaintiff has without sufficient cause 


. 


See Small Cause Courts (4) 
See Small Cause Courts (15 |PALLUVIAL LAND. 


AGREEMENT. 


A plaintiff suing npon an ikrar, is not 
entitled to a decree contrary to its 
terms; thus, sharers severally liable 
cannot be made jointly liable 

See Lease (3) 


ALIFNATIONS. 


(1) A Hindoo widow is aot justified in 

` alienating ancestral property, by 

reason of a debt the liquidation 

of which is provided by lease of 

such property . 

(2) An — after attachment is illegal 

under Section 240 Act vit of 
1859 

See Limitation (41) 


473} 


(1) A Collector's order rejecting a claim 
to —, on the ground that a set- 
tlement has been concluded, is not 
an award within the meaning of 
Section 3 Act KIT of 1848 

(2) Whose is the proprietory to land 
which came up’ originally as a 
small island, and graduully joined 
on to plaintiff's estate after having 
been taken possession of by de- 
fendant ? ir 

(8) Limitation or adverse possession as 
to — may commence with the ex- 
istence of the land: any proof of 


ql 


56 


450 


. oll 


42 


103 


failed to produce his evidence .. 84 ownersbip would be sufficient to 
ADJUSTMENT. Sce Codg of Civil Procedure show possession ; . 231 
(9) (23) (4) The claim of Government as a ripa- 
- ADMISSION. rian proprietor must be proved like 
Parties who admit in Court that they that of a private proprietor. When 
have sold their rights in a decree it relates to -— separated from 
to another, cannot be allowed to the riparian proprietor's estate by 
resume those rights only because a running stream, he must, under 
that other fails to establish her Clause 3 Section 3 Regulation XI. 
claim to one or more of those rights, 1825, prove that the channel is 
against a third party . 360 fordable at some time of the year... 314 
See Evidence (4) (14) See Enhancement (5) 
Anvorrion. See Hindoo Law (11 See Limitation (8) (44) 
See Hindoo Widow (5) (6) See Survey Award. 
Apvances. See Indigo. 3 
ADVERSE TITLE. See Sule (18 UREA: . S - 
Apvocatr's Fees. See Act XXI of 1863. (1) Oral testimony is not necessary to 
AGENCY. P effect a measurement, nor are de- 

(1) A man’s agent forthe purchase of positions necessary to make an 
an estate is not necessarily his Ameen’s report legal evidence .. 43 
agent to re-convey fhe same _ 335 (2) A person failing, after examination, 

(2) ‘fhe agent of a lessor exceeds his to obtain a certifionte of co) 
power in granting a lease with a - ship, ìs not eligib e for a “Civi 
stipulation that the lessee was to Court Ameenship 317 
receive from the lessor the ex- APPEAL. 

* penses he might incur in any litiga~ (1) The High Court has no authority to 
tion with third parties respecting restore appeals to Her Majesty in 
* the land leased . 419 Council, dismissed or struck off for’ 

(3) Obligation of an agent under Sect on default in making deposit 2 47 
24 of Act X. 1859 tu.render an ac- (2) An Appellate Court should not or di- 
count for moneys received and haw narily travel beyond the record, or 
such account may be rendered... “492 take up points not in — be- 

See eae (8) fore it sou. BL 
e e 
á 





Appran.—( Continued.) 


(3) A special — will not lie for damages 
for value of crops misappropriated 
under 500 Rs. cognizable by a Small 
Cause Court, although involving a 

e question of title Pe 

(4) A special — will lie from an order 

of a.dudge refusing to re-admit 
2 an.— dismissed for default ve 

(5) An appellant in an — to the Privy 
Council should not be put to, the 
expense of translating and trans- 
cribing papers and account books, 


regarding which it is impossible to 


say thnt they are material or rele- 

vant or even part of the evidence 
inthe cause; but respondent may 
have the option of translating them 

at his own expense . eas 

(6) No — lies to the Judge from the deci- 
g sion of a Deputy Collector in a suit 
to contest the right to distrain for 
arrears of rent, property, valued 
below 100 Rs. in which an inter- 
venor under Nection 140 Act X of 

1859 claims the right to distrain, 

and in which Deputy Collécsor’s ve- 
marks on the evidence are not a 
determination of the question of 

- title - z 
(7) An — lies from an order holding 
the firsi defaulting purchaser liable 

- for the difference arising from re- 
sale in execution of decree under 
Section 254 Act VII of 1859 

(8) An order allowing a decree-holder, 
as purchaser to pay by depositing 

his decree, is not open to — under 
Section 270 Act VIII of 1859 

-(9) An — will lie from. the order of 
a Moonsiff dismissing a suit as be- 

yond bis jurisdiction, because it 

was under-valued ose 

(10) As.a general rule, a special — will 
not lie on a question of costs alone, 
particularly where Court has not 
acted illegally or irregularly 


73 


81 


. 113 


183 


. 208 


(11) An — will not lie from the separate. 
determination of an isolated issue’ - 
of law or fact before the taking of 


- evidence on the remaining issues .. 
(12) No — to Judge or High Court lies 
from the decision of a Deputy Col- 
lector under Section 11 Act VI (B. 
C.) of 1862, on the question of the 
standard pole of measurement 
(18) Razeenamahs and safeenamahs, as 
well as security-bonds, ‘connected 
with appeals to the Privy Council, 


222 


1 7239 


need not be in English . 291 


(14) A special — does not lie from the 

®” order of a Judge; declaring that 
sufficient, cause bas not been shown 
for presenting after time an — from 
an ex-parte judgment of a Deputy 
Collector ok 


*296 
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Aprra.—( Continued.) 
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(15) An -~ lies from the order of a Lower 
Appellate Court remanding for 
trial on its merits, a suit held by 
the first Court to have been bar- 
red by limitation, and on the 
ground of res judicata te 

(16) When oné of the pleaders for an aß- 

~ pellant states his inability to go on 
with the —, the Judge may dismiss 
it without sending for any other 
plender 3 DETA 

(17) High Court has no power to interfere 
with the exercise of discretion on 
the part ofa Judge- as to whether * 
sufficient cause has been shewn for 
the non-presentation of an — in 
time, owing to the delay of a Col- 
lector to whom the — was wrengly 
presented in the first instance 

(18) A special =~ lies from an order dis- 
missing an — under Sections 5 and 
6 Act XXII of 1861 ai 

(19) The High Court has no authority to 
receive a petition of — to England, 
-without the usual security bond, 
as provided by Rule 8th of the 7th 
December 1858 coisas 

(20) Pro forma defendants, by making the 
real .defendants, respondents.* can ~ 
not open out that portion of the 
case which, as between the plaint- 
if and the non-appealing de- 
fendants, has not been appealed 
against A saa 

(21) No — lies from an order refusing 
to enforce an illegal award of ar- 
bitrators under Section 327 Act 
VITI of 1859, as such order is not a 
decree te 

(22) No — lies from the order of a Judge 
directing a local investigation by 
an Ameen z ses 

(23) The refusal of a Moonsiff to mflict 
a fine upon recusant witnesses is 
no ground for special— a 

(24) The High Court will not, on the 
application of a defendant, stay all 
proceedings ‘in the— on the 
ground that plaintiff has no inter- 
-ést in the suit, that being a ques~ 
tion to be raised in the ‘appeal 
itself tee 

(25) The ‘parties in — have not a right 
to put in additional evidence; and. 
if the Appellate Court refuse to 
allow it, no special appeal will lie 
from its order : Gee 

(26) No — lies to the High Court unde: 
Section 27 Act XXI of 1863 from an 
interlocutory order of the Record- 
er of Rangoon passed under Section 
88 Act YIII of 1859 

See Arbitration (4) 
See Co-defendant. 
See Code of Civil Procedure (10) (16) 
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See Evidence an 
See ‘Execution (16) 


See Full Bench Rulings by & Judges (24) 


(28) (29) 
See Full Bench Rulings by 7 Judges 


* se it li (9) (25) -.- 
See Purchaser (1) 

See Registration (2) (4) 

See Stamps (OE 


APPELLATE COURT. 


A plaintiff is entitled to some opinion 
by the Lower Appellate Court upon 
the oral testimony on his side; the 


* mere affirmance of the judgment. of 
- the first Court does not involve 
adoption of its view of that testi- 
mony z 
See ie isdiction (25) 
See Remand (2) 
See Stamps (1) > 
ÅRBITRATION. 


(1) Ifa persón was'in a fit condition to 
manage his aflairs to the time when 
the proceedings before an arbitra- 
tor, in which he was interested,were 

< substantially concluded, the award 

. will not be invalidated by reason of 

the person having become insane 
before its final publication ` 

(2) Where two parties did not agree În 
nominating an arbitrator, and the 
Judge nominated one under Section 

~ 314 Act VII{ of 1859, it is to be 
inferred that be did so at their 
desire 

(3) That the arbitrators decided the case 
against the written statement of- 
the defendant, is no ground to set 
aside their award under Section 
324 Act VIIT of 1859 as 

(4) A judgment of a Court given in ac- 
cordance with -an award of—is 
final, even if there has been corrup- 
tion and misconduct on the part of 
the arbitrators 


sion may be valid and binding, 
though no proceedings under Sec- 
tion 327 Act VUIT of 1859 have 
been taken to enforce it 


o| 


137 


5 


13 


28 


wee 205 
_ (5) An award made by private submis- - 


“269 


(8) Submission — is revocable before à 


‘award made 
®”) Where parties do not agree to be 
bound by the act of the majority, 
the award must be concurred in and 
. executed by all the arbitrators 
(8) Arbitrators cannot delegate their 
power to others 
(9) Section 323 Act VIII 1859 author- 
izes a Court to remand a case to 
- arbitrators for reconsideration, 
. where there are mistakes which jt 
-  ¢annot amend under Section 322; 


ib. 


ib: 
ib. 


ARREARS. 


ASSISTANT COMMISSIONERS. 
ÅTTACHNENT. 


Bona FIDEs. 
Breac or CONTRACT. 


ARBITRATION.— ( Continued.) 


` and if the arbitrators refnse tò re- 
consider, their award becomes null 
and void 

See Appeal (21) . 

See Evidence (14) 

See Sale (15) 

See Tenancy. 


_ (1) The stipends allowed by: Govern- 
ment to the members of the Mysore 
family cannot be attached 

(2) Since the passing of Act X of 1859, 
there is no law authorizing the — 
of an under-tenure for arrears of 
rent, unless under express power in 
the lease. Ifa zemindar continues 
to hold possession after collecting 


w- 406° 


Ste Jurisdiction (31) 


. 169 


his dues, he cannot claim more rent*293 


(3) Where a portion of attached proper- 
ty is sold by the judgment-debtor, 
and a part of the proceeds paid on 


% account to the judgment-creditor, 


who withdraws from the execution, 
tbe sale is not invalidated by the 


See Alienations (2) 
See Damages (3) 
See Debts. 

See Sale (17) 


ÅUcTION-PURCHASER. 


See Evidence (6) 


. 430 


See Full Bench Rulings by 5 Judges (4) 


See Limitation (6) 
See Sale (5) 


BY 


BENAMEE. 


_ (1) Transactions of a custom of the country 
to be recognized until the law orders 
otherwise; their compatibility with 
honesty depends on circumstances 

(2) Where a lease is alleged to be held—, 
“ibis necessary for the party in whose 
name it is drawn out to prove that 
he has the beneficial interest in the 
property 

See Onus "proband (12) 


BILLS or EXCHANGE. 


One who draws a hoondee on his own 
factory, and delivers it to another, 
is not entitled to credit for the 
amoynt drawn ae 

See Mortgage (10) 

(1) Where uncertain damages result from 

any — for which a specified sum 
was stipulated to be paid, such.sumn 
will be treated as liquidated, dam- 
‘ages 
BDA plaintiff entitled to dathages ir. — 
z is not elso entitled to specific per- 
formance or to an injunetion against 

. further breach 


s 7 


138 


> 2..%209 


. 303 


ib. 


e Vi bs bá 


BrracH or Conrracr.—( Continued.) 
(3) In a suit for — defendant may plead 
that plaintiff, being first to break 
. the contract, cannot now sue 
See Jurisdiction (21) 
Brraci or WARRANTY. 

‘A buyer may at once sue on a war- 
ranty of title if he can show that 
the seller has not a good title in 
accordance with his undertaking, 
and that he has sustained’ loss in 
consequence. 

Semble.—It does not follow as a 
matter of course that, on proof of 
breach of warranty, the buyer is 
entitled to receive back the whole 
of the consideration-money; or that, 
on its being ascertained that the 
seller had no title, the conditional 
sale is nullified : 

Burwara. 

Lands held in joint possession, eacli 
proprietor receiving his proportion 
of the rent according-to his interest 





in the land, cannot be divided . 


under the — laws ; sks 
C 


Caxoongor Papers. See Evidence (25) 
Caste. See Right of Suit (5) 

Carrie Trespass. See Act Ill of 1857. 
Caust or ACTION. 

Where plaintif’s praperty having 
been included in certain resump- 
tion proceedings between Govern- 
ment and a third party, he prefers 
an objection wbich is disallowed by 
the Collector, and is not entertained 
by the Special Commissioner in 
appeal for want of jurisdiction ; 
the'order of the latter cannot con- 
stitute a — against either Govern- 
ment or the third party 

See Mesne Profits (4) 

See Right of Suit (3) 

CERTIFICATE. 


Judges (25) 
. See Sule (8) 
- Co-Derenpant. 

If in a suit against two parties, a 
decrec is given against one alone, 
the other cannot be made liable 
either on the appeal of the first 

pon or on a cross-appeal to it 
by the plaintiff ija 

Cope or Civin PROCEDURE. 
(1) A defendant or respondent cannot be 
heard by way of cross-appeal under 
Section 848 Act VIII of 1859, as 
against a co-defendant or co-re- 
spondent i 


(2) Å Court may, under Section 73, add 


parties to a suit, as well as trans- 
pose a party from his position as 
pro formé defendant, and array him 

e 


. 373 





See Code of Civil Procedure (20) 
See Full Bench Rulings by 


5 


49 
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Copr or Civin PROCEDURE —( Continue) : 


amongst the plaintiffs after amend- 
. ment of the plaint under Section 29 
Act VIII of 1859 < "39 


(5) Section 27 Act KXLTI of 1861 does 
not apply toacase in which the 
Lower Appellate Court has wrong 
ly decided that the case is not 
cognizable by any Civil Court » 4h 
(4) A claim for damages in respect of 
injury to goods under attachment, 
in execution of a decree afterwards 
set aside, cannot be disposed of un- 
der Section 11 Act XXIL of 1861 
(5) The object of the — is to secure thes 
decision at one time of all questions 
which can justly be so decided, and 


45 


° not to assist in unnecessarily pro- 


87 


longing litigation ass 
(6) Section 269 Act VIIL of 1859 con- 
templates a regular suit within one 
year, not by the party in possession, 
but by the party not in possession 
(7) Section 188 Act VIII of 1859 does 
not bind a Judge on the application 
of any of the parties to a suit, to 
send for the record of another suit 109 
(8) According to Section 254 Act VII 

° of -1859, on purchaser failing -to 

` deposit, the praperty must be put 
up again for sale, and it is the de- 
posit only which can be forfeited 
not auy right under a decree... 

(9) Under Section 206 Act VITI of 1859, 
an adjustment @fa decree cannot 
be recognized by a Court, unless 
made through, or notified toit ... 
(10) Though there is no appeal against 
an order of a Judge refusing to 
comply with an application under 
Section 162 Act VIII of 1859, re- 
quiring the attendance ofa party 
to a suit as a witness, yet the Judge 
is bound to exercise the discretion 
vested in him by that Section . 147 

(11) Section 230 Act VIIT of 1859 does 

.not refer to decrees obtained in 
possessory actions, but to execu- 

- tions in regular suits decided on 
merits, and cannot be intredneed 
into a case determined under Sec- 
tion 15 Act XIV of 1859 we 171 

(12) Process for enforcing a judgment is 
` ` not executed within the meaning of 
Section 119 Act VIII of 1859, un- 
til the proceedings in execution, 
have heen brought to a termina- - 
tion by sale of the property at- 
tached aay 
(13) A person cannot be made a party to 
a suit under Section 75 Act VIII of 
1859, unless likely to be affected 
by its result; the title of the plaint-, 
iff only will form the subject of the 
decree ve 


t 


10. 


110 


134 


198 


201 
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Cope or Givi Procep ure.( Continued.) 


(14) Section 208 Act VIII of 1859 gives 
the party to whom a decree is _ 
* transferred the position and right 
of execution “of original decree- 
holder + 205 
as) Where a plaintiff, suing on anin- 
stalment-bond, has obtained decrees” 
. for two successive instalrirents, and 
recovered all in execution, save a 
ovtion of the” second instalment. 
is suit for the unpaid portion and 
for the third instalment with inter- 
est is not affected by-Section 7° 
(16) Section 354 relating to the trial of 
ʻ additional issues, is-not applicable 
to Courts hearing special appeals ... 
(17) Section 204 applies to cases of sure- 
ties under Section 76 or Section 
83, but not to parties who become 
securities after ‘a decree is passed .. 

(18) Where a widow's objection, on behalf 

of her minor son, to the sale’ of her 
husband's property attached in ex- 
ecution, is disallowed, Section 11. 
' Act XXIIL of 1861 does not pre- 
- vent her.from suing to set aside the 
„ Sale on thé ground ‘that the husband 
" was not liable under the decreé ... 361 

(19) The object of Section 119 Act VIJI - 
-of 1859, is to compel a defendant 
desirous of setting aside an’ ex-parte 
decree to apply as soon as possible, 

i. e. within 30 days from the first 
execution of prpcess. | 

(20) Under Section 208 Act VIII of 1859, 
it is not essential that a certificate 
should be obtained before a repre- 
‘sentative can apply for — 

(21) Under Sections 16 and 19 Act XXII. i 
1861, Civil Courts. havé power to 
refer to Magistrates, or to commit 

< to the Sessions, in Gases of perjury 

+ or forgery, only whenthey have come 
to some conclusion in respect of the 
guilt of the party concerned, or the 
truth or otherwise of the document ° 
or evidence mi 

(22) The suing on a kistbundee in Conrt 
does not necessarily make it the 
instrument of a public adjustment 
within the meaning of Section 206 
Act VIIL. 1859 

Quære.—W hether under ‘Act VIE. ; 
1859, there is any appeal from an 
order to furnish security, ‘under 

. Section 83. `L 

(23) A letter from a- decree- hdider’ to 
his vakeel, to put, in an acknow- 
ledgment into Court is ‘nota set- . 
tlement certified ~ in’ -the - manner , 
required by Section 206 Act VILE 
of 1859, tu warrant further invest- 
igation we 10 

i Section l4. See Full -Berch ` Rulags 
‘by 5 sigs (toy 


329 
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482 


485 
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Cope or Procepugx.—( Continued.) 


Section 75. See Intervenor (2) 
Section 83. See Appeal (26) 
Section 97. See Withdrawal (1) 


Section 119. 
Séction 124, 
_ Section 145. 
Section 170. 
Section 207, 


See Exparte Decree (2) 
See Written Statements. 
‘See Adjournment. 

See Limitation (4) 
1 See Cross-decrees (4) 
Section 207, See Execution (2) . 

Section 209. See Cross-decrees (3) 
Sections 223 & 224. See Execution (17) 
Section 235. See Execution (10) 


Section 236. See Debts. 
` Section 246. See Limitation (14) (40) 
(43) 


Section 246. 


_ See Reviews Q) 
Section 254. 


See Appeal (7) 

` Section 264., See Limitation (21) 
Section 270. See Appeal (8) - 
Sections 285 & 286. | See Execytion (10) 
Section 314. See Arbitration (2) . 
Section 323. See Arbitration ( 19) 
Section 327. See Appeal (21) 
Section 327. See, Arbitration (5) 
Section 248. See Stamps (3) 
Sections 351 & 352. See Remands.” 
Section 362. See, Jurisdiction (19) 
Section 376. See Reviews (3) 
Section 377. See Reviews (2) . 


Section 878.. See Reviews (1) 
Cops of ÜRIMINAL PROCEDURE. . 
Section 308, See Jurisdiction (1) 


Section 318. See Magistrate s Order. 


CONMISSION. 
A Magistrate is not bound to execute 
. a — ofa Small Cause Court to take 
` the evidence-of prisoners, in the 
absence of the circumstances duthor- - 
izing the issue of such — w. 349 
COMPENSATION. See Right of Suit. (5) 


Conrract. 

When proprietors endorse approval 
on a petition for a lease, such 
endorsement is not the acceptance 
‘of a consideration entitling peti- 
tioners to sue for specific Be 
formance of— >, oe *i42 

` Gee Evidence (10) 

See Right of Suit H, 


CONTRIBUTION. - 
In a suit for — a detree cannot | pass 
-jointly ` against. all the .defaultérs, 
but must specity the sum to vs paid 
by each’ . a 194 
See Costs (2) 
See, Full Bench, 
(is) (19) (20) ` 
Co-SHNARERS. 
' See Full Bench Palins by 5 Judgts (18) 
` See Pre- -emption (2) i 


kinih 5 Judges 


Costs. 
(1) Full — not allowable where parties 
. are only enfitled to — proportions 


vill 
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Costs.—-( Continued.) 

ate to their separate interests in the 
suit 
(2) Even when a decree for possession 
+ is jointly and equally against ehree 
parties, cach is liable for such — 
only as is proportionate to his in- 
terest in the property 

(3) Each party to bear his own — where 

the plea of non-jurisdiction was 
taken in special appeal . 490 

See Appeal (10) 

See Full Bench Rulings by 3 Judges (1) 
Court or Warps. See Jurisdiction (254) - 
Cross- APPEAL. 

An objection by way of -- cannot 

be taken against an absent co-re- 
spondent n. 582 

See Code of Civil Procedure (1) 

See Stamps (2) Z 
Cross-DEcREES. i 

(1) Where execution of A's decree against 
B. was stayed pending the passing 
of a decree in B's cross-suit, no 
subsequent purebase of B's rights 
and interests in bis cross-suit could - 
kar A's right to attach the cross- 
decree in execution ng 
(2) The right of set-off in the case of two 
cross-decrces is not offecied where 
the assignment of one of them has 
been found to be fraudulent 

Quere.— Whether, had the assignment 

been boná fide, the assignee would 
hive taken the decree se 

(8) Section 209 Act VIH. 1859 applies 
only to — of the same Court, 
or to suchas have found their way 

: for exceution to the same Court .., 

(4) Section 207 Act VIH. 1859, (relat- 
ing to — between pariies be- 
fore the Court) relates only to de- 
crees in course of execution at the 
same time 


159 


300 


dee 


219 


470 


480 


D. ‘, 
See Full Bench Ruliags by 5 Judges 


(26) 
DAMAGES. , 
(1) May be recovered for injury to one's 
reputation i os 
(2) In a suit for — for loss of caste 
vaused by a false accusation, where 
. defendant denies that he made any 
accusation, and it is proved that he 
did, he should be allowed an op- 
portunity of proving that the ac- 
cusation was not false wt 
(3) A party is not liable to — in fe- 
spect of an attachment made under 
e a warrant issued by a Court bas 
See Act X. 1859 (10) 
See Appeal (3) - 
See Breach of Contract (1) (2) 
_ See Code of Civil Procedure (4) 

See Contract. : e 

hd e . 

oof i 
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Damages.—( Continued.) 
See Landowners. 


See Right of Suit (1) (2) (4) (5) 
Dents. 


When — are to be attached, Section 
`~ 936 Act VIII of 1859 requires a 
written notice to be served, which 
until the debtor receives, heis bound 
to pay the creditor, whose right has 
been declared by a decree of Court. 
itis no part of. the duty of the 
debtor to inquire whether his cre- 
ditor is or is not entitled to receive 
the money sez 


DECLARATORY Suit. 


(1) A —ought only to be passed where 
the complete perpetration of in- 
choate or threatened injury appears 
probable í oe 

(2) An unsuccessful claimant to joint 
family property about, to be sold 
in execution is entitled, in a suit 
brought for the purpose, to a — 
to the extent of his rights and inter- 
ests in the property, notwithstand - 
iug he has asked for more than he 
is entitled to ons 

See Estoppel (3) 

See Limitation (7) 

Decrsxs. 

(1) Of Lower Courts should be explicit 
in terms, as well as in accordance 
with their judgenents ae 

(2) The holder of — for rent against his 
under-tenants, cannot plead non- 
execution in answer to a suit by his 
superior holder 

(8) Where plaintiff, sues to recover pos- 
session under a lease which expires 
before he obtains a decree, the — 
should he merely declaratory of his 
right to possession up to the date 
of such expiry +248 

See Corde of Cinil Pracedure (14) 

DECREE-HOLDERS. See Execution (13) 

DEFENCE. ` : 

A defendant may plead an equity 
arising out ofthe facts proved at a 
trial, although not raised in his 
written statement 

Deposit. See Act VI (w. c.) 1862 (2) 

Derury Comsisstoners. See Jurisdiction (38) 

Dismissal. 

The failure by a plaintiff, who sues 
for account, to prove the statement 
made in his plaint tbat he had 
sanctioned an estimate which had 
been exceeded, does not render 
his suit liable to —, unless de- 
fendants can show that they were 
neither servants nor contractors ... 

See Appeal (9) (16) (18) 

° See Full Bench Rulings by 5 Judges (15} 

Disraaint, See Appeal (6) 
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a 
Dower. Esectment.—( Continued.) 
The best description of oral evidence -See Jurisdiction (35) 
is necessary to support a claim for _ See Occupancy (1) - . 
—- where no kabinamah is produced 495 | See Onus Probandi (7) 
See Fraud (3) See Rents (4) 
; ` See Res Adjudicata (5) af 
z i E. ENDOWMENT, 
EJECTMENT. : yw AS ` The High Priest of a religious —,who 
(1) Where a decree under Sections 22 is only a nominee of the grantees, 
and 78 Act X of 1859 for the has no authority to grant leases in 
— oft a ryot from three plots ; his own name n 446 
° of land is executed against two of ENHANCEMENT. 
them, the pottah-is not in force as (1) In a suit for — (under the old: Jaw) 
regards the'third sra tg of rent of a dependant talook 
(2), A landlord cannot sue for cancel- within the meaning of Section 51 
ment of lease and “— under Regulation VIII. 1793, where de- 
Section 22 Act X of 1859,:after fendant makes out a strong prima 
he has sued for and realized the è Jacie case to prove that the talook 
arrears’ of rent due ` we X20 has been held at a fixed rent for 
(3) An eviction by a Collector under more than 12 years before the De- 
Section 82 Act X of 1859,-if prov- ° cennial Settlement, and the zemin- 
ed fraudulent and collusive, is il- dar fails to shew that the rent has 
legal and remediable under that varied, the tenure is exempt from 
Act : . ai ee re-assessment ae 88 
(4) If a person, ejected without process (2) A zemindar may sue to enhance the. 
of law, fails to prove his right to rent of punchukee lakheraj lands 
recover possession, he is not enti- . without first suing for their resump- 
_  _tled to Be put back into possession... *86 ' tion ; se “BG 
(8) Where “howala and neem-howala (3) Rule of proportion how to be applied 
tenures, recorded as rightful tenures in a suit for — of rent in which not 
of those classes at the first settle- only has the value of the produce 
ment, have never been set aside by increased, but the productive pow- 
the Revenue authorities, the hold- ers of the land have decreased, and 
ers cannot be ejected under Sec- the expenses of cultivation have 
tin 32 Act XT ef 1859, so long as increased . wee 94 
they pay their settlementjumma‘.. 50 (4) Where tenants have held for a long 
(6).A land-owner who, after expiration period upon arent much below that 
of a lease, continues to receive rent payable for similar lands in the 
for a fresh period, cannot eject the - neighbourhood, they are not enti- © 
tenant without notice ` "151 tled to‘allege expenditure of their 
(7) Where a kubooleut on which a plaintift own capital and labor against the 
sues for—is not proved, and a pottah landlord’s claim to a kubooleut at 
filed in support is rejected, he is an enhanced rate we TOT 
not entitled to fall back on a gene- (5) Au amulnamah providing that the 
ral statement that he has a jote cultivator of chur land should pay - 
pottah of which the lands in dis- ano rent at first, and then a low rate 
pute are a part ... *163 gradually increasing to a certain 
(8) The collections ofa mehal khas, pend- rate for the: duration of which no 
ing future scttlement, do nut neces - period is fixed, is no bar to enhance- 
sarily imply ejectment or repudia- ` ment è - , 158 
~ tion of former talookdaree right ... 182 (6) Where, notwithstanding the declaréd. 
(9) Cannot be allowed for failure to clear right of an ijaradar to enhance, a 
an area by a certain time, unless ryot is allowed to hold at the old 
stipulated for in the lease 2. *209 rates, and at the expiration of the 


*395 


ijara the zemindar collects rents 
himself, and then gives plaintiff a 
putnee with an assignment of the 
right to collect the uncollected 
rents of the intervening year, the 
ryot cannot be made to pay en- 
hanced rates without some notice...4190 
(7) In a suit for a kubvoleut at enhanced 
rent for 5 years, the average for the 


(10) Unless it comes within Clause 5 Sec- 
tion 23 Act X of 1859, an action 
a - ; 
19 _ Court under Act VIII of 1859, nor 
is that Court precluded from de- 
of occupancy s | 
See Act X of 1859 (11) ` 
` See Full Bench Rulings by 3 Judges (2) , past 5 years should be taken into 
See Full Bench Rulings by 5 Judges (7f consideration, and not an excep-. 
| tional bad season vee "234 


-. e ba) 
bd 


for — is not barred in the Civil 
, termining defendant's plea of right 
See Execution (7) 
(21) 


a“ 
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Ennancement.—( Continued.) 


(8) Claims to — on the basis of * in- 
creased produce,” and “ increased 
value of produce” are inconsistent, . 
and incompatible with one founded 
on aninequality between the rent 

. paid by a tenant on the estate and 
that paid by a tenant on a neigh- 
bouring estate “ae ib. 


(9) A casual increase in the fertility of 
land is not a ground for permanent 
—: of rent 7 * 2385 


(10) A_talookdar’ is liable ‘to — only to 
the extent of what similar talcok- 
dars in the neighbourhood pay for 
similar lands _ one" 285 


(11) A talookdar’s rent cannot be enhanced e 
to the same rate as that paid by 
cultivating ryots; he is entitled to 
reasonable profit .. *459 


£12) Ina suit under Section 14 Act X 
of 1859, to contest Jandlord’s right 
of —, the question of rates may be 
decided ». *470 


Nee Aci I of 1845. 
See Act X-of 1859 (3) 
See Evidence (12) 
See Full Bench Rulings by 5 Judges (4) 
See Notice (1) (2) E 
See Rents (4) 
ESTOPPEL, 


(O) The survivor of several Hindoo 
. siatera is not bound by decrees ob- 
tained against her sisters during 
their lives, who had only a life- 
interest in their fathers property, 
which on their death passed to the 
survivor as heir of her frther  ... 1 
(2) In a suit to enforce a summary decree 
for rent, agaiust immoveable pro- 
perty, a Civil Court is not estopped 
by the decision of the Collector 
that the remedy on that decree aras - 
baried by limitation a. *48 
(3) The proceedings in a suit under 
Act X of 1859, in which a pottah 
was accepted as genuine, without 
+ final adjudication upon its genuine- 
ness, are no bar to a Civil suit for 
a declaration that the pottah is a 
forgery oe 
(4) Where a Deputy Collector declines 
jurisdiction in a suit: for ejectinent 
under Section 28 Act X of 1859, 
his decision (though upheld in 
appeal) is no bar to a suit for ouster 
in the Civil Court fs 
(5) A possessory suit under Clause 6 
Section. 23 Act X of 1859, by a 
ryot against his zemindar, cannot 
oar a suit for confirmation of, title- 
by the inte: venor in that suit 
See full Bench Rulings by 5 Judges (16) 
° œ : 
9 


*92 


"97 


kd 
EVIDENCE. 

(1) An examined copy of a quinquen- 
nial register is — without the pro- 
duction of the original we 

(2) Receipts of rent purporting to have 
been given by the former owners 
of a jote, are not admissible in ze, 
without proof of hand-writing or 
satisfactory account of custody 

(8) Where the record of a case is lost in 
transit from Court of first instance 
to Court of appeal, secondary -> of 
the lost papers may be received 
by the second Court or additional 
— under Section 355 Act VIL of 
1859 ° BA 

(4) To ‘he used as — the whole ofan- 
other's admission must be -put in, 
though the Court is not bound to 
believe the whole ve 

(5) In a suit to establish title, — tender- 
ed by plaintiff of possession prior 
to summary dispossession under 
Section 15 Act XIV of 1859, must 
be considered wie 

(6) Receipts for rent, and payments at 
the old rate up to present time, are 
— of confirmation of & tenure by 
an anction-purchaser and his suc- 
cessor tee 

(7) A Judge is not at liberty to leave 
out of consideration any of the — 
where the witnesses are unimpeach- 
ed in their general character and 
uncontradicted by testimony 8n the 
other side, and where the facts they 
relate are not improbable, The 
probative force of concurrent testi- 
mony is the compound ratio of the 
probabilities of the testimonies 
taken singly ue 

(8) Where a break appears in the period 
of uniform payment, which would 
give rise to the presumption of 
uniform holding from the Perma- 
nent Settlement, dakhilas should 
not be accepted merely because 
they are not denied by plaintiff; 
but should be proved and attested 

(9) A copy of a translation of what a 
Magistrate is supposed to have said 
in English in a proceeding under 
Act LV of 1840 is no — of admis- 
sion a 

(10) Extrinsic — is not admissible to alter 
a written contract, or to show that 
its meaning is different from what 
its words import. Where there is 


a latent ambiguity in .the wording,” 


parol evidence is admissible to 
explain it wee 
(11) A'dudge’s statement of-a fact is 
not — except made in the manner 
of a witness 


. 


— as to the rates of similar lands, 


14 


18 


29 


89 


*91 


105 


*ib. 


141 


144 


.. 189 
.--*469 | © (12) An ex-parte decision is not sufficient 


Evwence.—( Continued.) 
on which ‘to base an enhancement: 
.of reni from 17 to 50 rupees . . ...*194 
(13) The fact of being held for many” 
-years as part of a mehal or zemin- 
daree, affords strong presumption, 
though never. conclusive —, that a 
mouza is part of that estate even 
as against a purchaser at a sale for 
. ‘arrears of revenne of another mebal, . 
who claims that part of the mehal 
purchased by him 
(14) Admissions, &c., by the parties in a 
forfner-arbitration may be used in 
— in a subsequent, suit . 249 
(15) A mere declaration by defendant in 
a mortgage deed, that she was the 
wife of the plaintiff, would not be 
— of the removal of the impedi- 
ment under Mxhomedan Law to 
the -re-marriage, created by di- 
vorce; neither can the removal of - 
- -such impediment be presumed from 
the fact of the re-marriage 
(18) Receipts for tents though ordinarily 
the best —, are not the only satis- 
af factory — of uniform payment ...*284 
{17} Additional — cannot be adwitted in 
appeal’ without substantial reason . 
(18) Oral — cannot be admitted to prove 
that no consideration passed ‘be- 
tween the parties to a deed of sale, 
when in the. written document it * 
is admitted to have passed wo 334 
(19) Batol — is admissible to pr ove a ver- 
bal contract 
(20) Uniform payment of rent for 20 
-` yeařs can only be established by 
strict proof; not by'mere inference*407 
+ (21) In a suit for purcbase-money, oral — 
‘is admissible to show how the pur- 
chase-money has been apportioned 408 
(22) Uniform payment of rent, for 20 
years may be presumed without 
~ proof of such paynient for every ` 
separate year S 
(23) Oral — is admissible to prove that 
l consideration has not been~ paid, 
notwithstanding a recital to the 
contrary in the bond 
(24) Statements made in a verified wr it- 
ten statement of a party are not 


. 


207 


268 


. *417 


admissible as — . 493 
(25) In a suit for enhancement of rent, 
a jumma wasilbakee, filed many 


years previously by plaintiff's pre- 
decessor in a suit to which defend- 
ants are not parties, is not per se“. 
that defendants’ predecessor - 
+. held-at the rates mentioned therein. 
_ Semble. Under certain circumstances 
-tit might have been put in as cor-. 
roborative — (Section 43. Act II. 
1855), or used to refresh memory 
(Section 45), or put in as — (Sec- 
tion 39). 


. 313| 
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Evipence.— Continued.) 


Semble. Under what circumstances, : 
. and.on what principle, such papers 
. _ may be — 
How far.and when Canoongoe papers 
ë sre admissible as — "588 
See Adjournment. 
See Ameens (1) t 
See Appellate Court, 
See Dower.- 
‘See Full Bench Rulings by 5 Judges (16) 
(17) (28) 
-See Pre-emption (4) (7), ` 
See Prescription. — 
See Registration (8) « 
See Rights Q) (2) os 


EXECUTION. 


* (1)- The’ attachment of property in —; 
although afterwards set’ aside, is 
` sufficient issuing of process withia 
the meaning of Section 21 Act 
XIV of 1859 9 
(2) Though one of two or more decree- 
holders may take oùt — of a 
joint decree under Section 207 Act 
“VILI of1859, the execution must 
be for the whole decree, the- Court 
making such order as shall protect 
the interests of other decree-holders 
(3) In a case between two holders, of 
- money-decrees upon bonds, in exe- 
cation of which they respectively 
put up for sale and purchased the 
same property, the, first purchaser 
admittedly in possession ` was held 
entitled to the property, the subse- 
quent property being left to enforce 
his right under his bond, decree, 
and purghase, by a separate action 
(4) Cannot issue against the estate of a 
deceased person, except against 
some one representing the estate . 
(5) A decrec cannot, be executed against 
a person not “named in it as one 
, against whom it was given, though 
* originally named as a defendant ... 
(6) Where a plaintiff dies after obtaining 
a decree, the mere fact of the de- 
fendant, being ohe of his-represent- 
atives, dces not debar the other 
representatives from executing: the f 
decree according to their rights... 136 
(7) Receipt of rent from a tenant subse- 
quent to a decree for his ejectment 
- renders — impossible 
(8) When a plaintiff sues as agent, - -and 
the suit is dismissed on the ground 
that it should have been brought in 
the name of ihe principal, — for 
costs, &e., cannot issue against the 
“principal, és 
49) When a property issold in — ofa de- 
cree; subject to alien under a previ-` 
ous dearee,the purchaser cannot ap- 
pear in the — proceedings taken by 
>. © 
e 


10 
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Executron.—( Continued.) 


the holder of snch previous decree, 
seeing he was no party to the case 


(10)The only process necessary after attach- 

_« mentaunder Section 235 Act VIT 

of 1859 is a proclamation of sale; if 

` the nroperty is in another jurisdic- 

tion,the decree-holder should follow 

the course prescribed in Sections 

285 and following bes 

(11) A right to future maintenance cannot 

-, be sold in execution of a decree ... 

(12) Property sold in—of a decree in force 

passes to the purchaser. Subsequent 

reversal of the decree does not in- 

validate the sale us 

(13) A and others sell their right and inter- 

est in adecreeto B. Subsequently 

A’s right and title were sold in satis- 

faction of a decree against, him, and 

purchased by C. B sucs C. but fails 

to establish her title to A's share, 

or to set aside the saleto C. The 

decree-holders having appeared in 

that suit, and deposed that they had 

parted with their rights to B, cannot 

resume them, because she failed in 

the sult i is 

(14) Where a person. filed a petition in a 

suit, stating that all the interests 

~ of the judgment-debtor had been 

transferred to him, and after that 

opposed all attempts at —, he be- 

comes liable as a defendant, and 

execution can be issued.against bim 

(15) A stranger cannot (save with decree- 

holder’s consent) so deal with a 

judgment-debtor as to acquire an 

interest in the snit, which will enable 

“him to prevent execution, without 

rendering himself liable to be re- 
corded as a judgment-deb!or 

(16) Where plaintiff in endeavoring to 

obtain possession of land which 

has been decreed to him, and, to 

pull down buildings, is opposed by 

defendant, and on applying to the 

Court executing the decree, is re- 

ferred to a fresh suit on.the ground 
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all 


360 


368 | 


ib. 


that the decree was silent about | 


the demolition of buildings, he 
should appeal against such order as 
a matter to be determined in exe- 
cution. No fresh suit lies vos 
(17) Where a decree is for shares of land, 
partly in the khas possession of de- 
fendants, and partly in the eccu- 
pancy of ryots, it can be executed 
as to the former only according to 
Section 223 Act VIIL of 1859, and 
as to the latter according to Section 
224 : eae 
(18) Where the amount of a decree is 
paid into Court to save an estate 
from sale in —,. such payment is 
E) e s 
° 
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Exscurion.—( Continued.) 


not voluntary, but under legal ne- 
cessity see 
(19) One ont of several decree-holders 
cannot execute the decree separate- 
ly, or otherwise than asa whole. 
An application for — of the formé@r 
kind may be amended 
. See Act XIV of 1859 (5) (8) 


403 


535 


See Code of Civil Procedure (12) (18) (20) 


See Interest (1) 
See Jurisdiction (4) (19) (26) 
See Limitation (32) 


See Mesne Profits (7) . 


See Re-sale. | 
See Sale (1) (6) 
See Sheba, 


Ex-parte Decrees. 


(1) A decision cannot be called — if de- 
fendant appeared by pen mere- 
ly because defendant did not put 
in éither a written or a verbal 
statement 2 at 

(2) Section 119 Act VITI. 1859 will not 
apply to a decision passed on ap- 
peal against a respondent ss 

See Code of Civil Procedure (12) (19) 
F 


t 


t19 
to 
oo 


425 


Ferries. See Full Bench Rulings by 5 Judges 


(8) 
Fits. 
The order to file with the’ record, 
meaningless awl amounting tò «no 
order . 
FisHery. 
The provision in a — pottah that the 
E Jessee cannot sue for recovery if he 
fail to catch fish, is no bar to his 
claiming refund of rent if the lessor 
(and consequently the lessee) is de- 


193 


prived of possession by order of ` 


Court 
See Jurisdiction (16) 
Forarry. See Code of Civil Procedure (21) 
Forma PAUPRRIS. 

An order of the Lower Court allow- 
ing a respondent to sue — will not 
be set aside by the High Court on 
motion, on the ground of having 
been improperly obtained, 


. wee 


eee 


Fravup. 

(1) A veconveyance of property cannot 
be obtained on the ground that the 
conveyance was effected for the pur- 
pose of defrauding creditors oes 

(2) Where a vendor knowing that he has 

no right to property, or being cog- 
nizant of incumbrances or defects- 
materially lessening value, neglects 
to disclose them, there’ is fraudulent 
concealment vitiating the sale... 
A fraudulent conveyance of property 
by a husband to his wife to keep it 
out of reach of his creditors, is void 





. 3) 


405 


486 


258 


d 


INDEX {CIVIL RULINGS. 


A SEn 





Fraup.— (Continued ) 


not 
See Sale (16) 


whether in satisfaction of dower or 


See Tenancy (2) 


Furr Be 
[i 


Furr Be 
g 


now Rurines. 
eld to be prospective, not retro- 
spective : 3 
NOH RULINGS. : 

(By seven Judges.) 
uere.—Whether under the provi- 
sions of the new Letters Patent of 
the High Court, an appeal lies from 


the judgment (not being a sentence, 


or order passed or made in.a Crim- 
inal trial) of a Division Court in 
the exercise of appellate jurisdic- 
tion, when the Judges of such Court 
are equally divided in opinion, and 
do not amount in number to a 
majority of the whole of the Judges. 


(2) An appeal lies under Section 15 of the 


. divided in opinion, 
amount in number to a majority of 


Letters Patent of the High Court, 
to the Coart at large from the judg- 
ment (not being a sentence or order. 
passed or made in a Criminal trial) 
of a Division Court inthe exercise 


351 


. 405 


52 


of appellate jurisdiction, when the, 


Judges of such Court are equally 
and do not 


the whole of the Judges 


Fut. Bexcu Routines 


(By five Judges.) + 


(1) Where a suit w&s brought upon an 
_ instalment, bond, and not upon ‘any 


fresh agreement between the parties, 


the period of limitation -was held, 


to run from the time when default 
was made in payment of the first 
instalment, in consequence of which 
the wnole amount became due 


(2) The question whether a party who 


has propounded a forged pottah, 
could have the benefit of the pre- 
sumption arising from. paying a 
fixed rent for 20 years, was held 
not to arise. in a suit brought before 
Act X of 1859, c&me into opera- 
tion, Section 4 applying only to 
suits commenced under the pro- 
visions of that Act 


be tried by a Court which has 
jurisdiction as to the entire value, 
although the value of one of the 
causes of action is below the value 
cognizable by it. Thus, a Principal 
Sudder Ameen has jurisdiction to 


` try a suit for land with mesne pro- 


fits, notwithstanding that the value 
of the land standing by itself was 
under the value cognizable by him 


(4) Ryots holding land at fixed rates of 


rent which have not been changed 


21 


we “185 
3) Causes of action joined in one suit may - 
J y 


175 


(7) Clause 6 Section 23 Act X o 





XUT 





from the time of the Permanent Set- 
tlement, are not liable to have tbeir 
rents enhanced, even at the suit of 
a purchaser at a sale for arrears of 
revenue under Act I of 1845 


ly in possession is sold under Sec- 
tion 105 Act X of 1859, he has no 
right to sue for the reversal of the 
sale; but when a party alleges that 
he is the tenant, and that the person 


_ against whom the Act X suit was 


brought was not the tenant in pos- 
seésior, he has a right to’ bring his 
action in the Civil Court, to set aside 
the sale alleged to have beeh pro- 


Fukt Bencu Ruuines By rive JupGes.—(Cond.) 


176 
(5) When the tenure of a tenant admitted- 


cured by fraud, or to restrain the” 


defendants from availing themselves 
of rights acquired by such sale 


Regulation VII. 1799 was com- 
menced before the passing of Act X 
of 1859, it was held that the unsuc- 
cessful party was not, by reason 
of the decision in that suit having 
been given after that Act came into 
operation, deprived of his right, 
under Section 4 Regulation VII 
1831, to contest the justice of the 


ue *183 
(6) Where 2 summary suit for rent under 


summary decision by a regular suit*185 


1859 
refers only to possessory actions on 
the ground of illegal ejectment. It 
does not apply to suits in which the 
plaintiff sets out his title and seeks 
to have his right declared and pos- 


session given him in pursuance of | 


that tide, «nd does not bar the 
jurisdiction of the Civil Courts’ in 
such suits, whether the plaintiff 
sues for wasilat or not 


private management, has been de- 
clared to be a public ferry by the 
Government under Section 3 Regu- 
lation VI. 1819,an individual claim- 
ing compensation for the loss alleg- 
ed to have been sustained by bim, 


` in consequence of the extension of 


the authority of the Government, 
cannot maintain an action in the 


- Civil Courts to enforce his claim .. 
(9) A summary order made under Act XIX 


of 1841, and intended only to affect 
the question of possession, does not 
operate as a bar to a regular suit to 
try the title. Such suit-may be 
brought within 12 years according 
to Clause-12 Section 1 Act XIV 
of 1859 * e ‘ 


(10) Where a plaintiff sued in the Court 


of B for the recovery of certain 
lands, and the defendant objected 
that the Jands in question were not 


e. ka 
e. 


oe 186 
(8) When a ferry. previously held under 


191 


199 


y 
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in the District of B. Held that the 
Court had power, under- Section 14 
Act VIIL of 1859° before it pro- 
ceeded to try the suit, to enquire 
and determine whether the lands 
were in B or not E 

The rejection of a plaint under the 
san.e Section, cannot give jurisdic- 
tion to a Court which does not 
otherwise possess it 


(11) The plaintiff, having been dispossessed 


(12) The plaintiff, 


under a certificate of sale which was 
not conformable to or warranted by 
the sale itself, and baving made no 


complaint to the Court which was ` 


executing the decree, is entitled to 
bring his suit -for confirmation of 
his title, and to be restored to the 
possession of the property from 
which he was ousted at any time 


within 12 years from the time of his ` 


dispossession ame 
having been dispos- 
sessed under a sale in execution 
against other parties, is entitled to 
sue to establish his title and to re- 
cover possession, at any time within 
12 years from the time at which he 
was dispossessed according to Clause 
12 Section 1 Act XIV of 1859 


(13) In a sale for arrears of rent under 


Section 105 Act X of 1859 (not 
affected by Section 16 Act VIII 
B. C. of 1865) the sale is not free 
of incumbrances created by the 
defaulter before the sale, unless the 
right of sélling or bringing to sale 
the tenure for an arrear of rent bas 
been specially reserved by stipula- 
tion in the engagements inter- 
changed on the creation of the 
tenure i 


(14) When a joint undivided estate bas 


been attached under Section 26 
Regulation V. 1812, and made over 
to the management of a Collector 
under Regulation V. 1827, the 
Zillah Judge has jurisdiction to 


253 


*260 


direct. the Collector to divide the. 


surplus profits of the estate among 
the several shareholders ‘according 
to their respective shares, and the 
Eligh Court cannot, under its gene- 
ral powers of superintendence over 
the subordinate: Courts, interfere 
with the order of the Judge Sas 


(15) A judgment ofthe senior Judge of a 


Division Bench of the High Court 

is final within the meaning of Sec- 

tion 36 of the. new Letters Patent, 

e even when thegunior Judge enter- 

tains doubts, and expresses no final 
opinion. ` 

The junior Judge cannot refer a 

question for the ‘decision of the 

: e 


273 


Full Bench without the concurrence 
of the senior Judge. 


Per Norman, J.—W here the Court 
added a third party asa plaintiff, 
and, in the absence of the original 
plaintiff improperly dismissed tie 
suit, it was held that the suit was 
still pending, and undisposed of by 
the Lower Court as regards the ori- 
ginal plaintiff, and the. Lower Court 
was ordered under the High Court's 
powers of superintendence vested in 
it by the 24 and 25 Vic. cap. 204, 
Section 15, to take up and try th 
case accordingly a 


(16) A decision by a Court that a Hindoo 


family is joint and undivided, or upon 
a question of legitimacy, adoption, 
partibility of property, rule of de- 
scent in any particular family, or 
upon any other question of the same 
nature in a suit tner partes, is not a 
judgment in rem or binding upon 
strangers (7. e. persons neither par- 
ties to the suit nor privies); and a 
decree in such a case is not admis- 
sible as evidence at all against 
strangers, : 

No judgment of a Mofussil Court can 
be a judgment iv rem. 

Per Peacoch,C. J. and L. S. Jackson, 
J.--By a decree brought by A 
against a widow, as heiress, of her 
husband to set aside alienations by 
her, and establish A's right as rever- 
sioner, it was declared that A was 
reversioner. Subsequently B (wha 
was not a party to the former suit) 
sued to have it declared that he, and 
not A, was the person legally entitled 
to succeed on the widow's death. 


* 


- — a 
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Held that the judgment in the., 


former snit was not (upon the 
ground of its having been made in 
a suit brought agamsi the widow 
when holding the estate as heiress) 
admissible as,evidence against the 
plaintiff B in the second suit. 

The suits to which the Privy Council 
intended to refer in, the Shiva 
Gunga case (2 W. R. 31 P. C.) are 
suits in whick the title of the settler 
or the validity of the estate-tail has 
been in issue, and not to suits 
against the tenant-in-tail in which 
a question has incidentally arisen, 
and been determined as to who was 


the remainderman entitled to suc- | 


ceed upon the termination of the 


estate-tail he 
(17) A judgment against one shaver in a 


mokururee pottah, declaring the 
pottah to be a forgery, is not a 
judgment in rem, nor is it admis- 
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' sible as evidencé against- another 


(18) 


© (19) 


` (20) 


(21) 


sharer (not a party “to the former 
suit) suing to obtain declaration of 
his rights and interests ` under the 
pottah bs 
A co-sharer in an estate paying 
revenue to Government, who has 
patd the reyenue.due upon the 


whole estate, cannot sue in a Small- 


Cause Court his co-sharers for con- 
tribution. The Small Cause Courts 
are bound to ‘adjudicate according 
to the law which is administered in 
the other Courts of the Mofussil. 
According to the law administered in 
the Mofussil, the obligation to con- 
tribute is not founded upon con- 
tract in the absence of an express 
contract. No contract can beim- 
plied on ‘the, part. of co-sharers of 
an estate to-contribute towards the 
payment of the Government reve- 
nue. There is no implied contract 
for contribution on the part of 
sureties, any more than there is on 
the part of persons who are liable 
by law to contribute to general 
average. 

Distinction between cases of conven- 
tion and agreement 

A suit for contribution will not lie i in 
“the Small- Cause Court in the ab- 
sence of an implied joint contract 
for contribution sas 

If a man request another to’ 
money for him, there is an ipli 
contract tọ repay the amount, er 
which an action will, lie in the 
Small Cause Court, if it does not 
exceed Rs. 600. A suit for con- 
tribution, not founded on any con- 
tract, is not cognizable by the 
Small Cause Court > ~ 

According to Sections 20 and 21 ‘Act 
XIV of1859. read together, process 
of execution may be issued upon 
decrees in force at the time of the 

` passing uf that Act within the time 
mentioned in Section 21, 
any prior proceeding having been 
taken ; but if’ an application is 
made to enforce such adecree more 
than 3 years after the passing of the 
Act, no execution shall be issued 
upon it, unless some proceeding 
shall nave been taken to enforce it 
or to keep it in force within 3 
years next preceding the applica- 
tion for execution. -If such pro- 
ceeding has been taken, it is not too 
late, although the decree may have 
been in force at the time of the pass- 
ing of Act XIV, and the application 
for execution made more than three 
n after the passing of the ‘Act 


- without. 


. 847 


515 


* . to prove t 


(22) The High Court refused to interfere, 


in the exercise of its general pow- 


ers of superintendence, ‘with an 


order of a Lower Court which, 


though apparently arbitrary and 


indiscreet, that Court was author-’ 
ized by Jaw to make 


(28) A Deputy Collector refused to make 


an order for restitution of an 
amount levied in excess of what 
was due under a decree, directing 
the applicant to institute a separate 
Civil suit to enforce his claim. 
There being no appeal, the High 
Court, in the exercise of its general 
powers of superintendence, .inter- 
fered and directed the Deputy Col- 
lector to give restitution himself, 
he having power by law to do go.. 


(24) The: period of limitation prescribed 


by Section 20 Act XIV of 1859 is 
to be calculated from the date of the 
judgment-decree or order which 
the person in whose favor it is 
given is at liberty to enforce by 
execution, whether such judgment 
decree or order be that of the 
Lower Court, or given on review 
or appeal. “Tf, upon an application 
by the judgment- -debtor for review 
or a petition of appeal, the opposite 
party appears to prevent-his dedree 
from being set aside either onreview 
or appeal, and afterwards seeks to 
~ execute it, his application for exe- 
cution is in time if made within 
-three years from the time of his so 
appearing: ww 


(25) A certificate granted under Section 


7 Act XL of 1858 may, under 
Section 21, be recalled summarily 
without the accounts having been 
previously ` taken in a regular suit 
under Section 19, where the ap- 
plication of the recall is based on 
charges of waste and mismanage- 
, ment 


(26) A ryot who puts in dakhilas as evi- 


dence to support his case, is bound 

em. Their admission 
as genuine is not to be legally pre- 
sumed, merely because they are 
not formally disputed by the land- 
ord 


in a non-transferable tenure under 
Section’ 6 Act X of 1859, does not 
make the tenure transferable. 
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. 
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521 


»*526 
(27) The gaining of a right of occupancy, 


Quere per Peacock, C. J—-Whether ` 


aright of occupancy gained under 
the same Section is necessarily 
‘heritable 


(28) Ifa party presents an application for 


review of judgment within the or- 


"#598. 


dinary period limited for’appealing, . 
° 


vi 





Fure Bre 


the time occupied by the Court in 
disposing of such application will 
not be reckoned among the numter 
of days limited for appealing, but 
will be added thereto, and a memo- 
randum of appeal presented within 
such extended period, will be re- 
ceived as put in within time : 
(29) The High Court has the power and 
ought to exercise its discretion, in 

- each particular case, with regard 
to restoring appeals to the Privy 
Council dismissed for default, or 
removed for any reason from the 

2 file of the High Court 


eee 


Four. Benca Ryriwes. 


By three Judges. 
(1) When a plaintiff has asked for a sum 


which is in excess of what the Court- 


holds him entitled to, and to which 
a lower rate of pleaders’ fee or of 
stamp duty applies than to the rest 
of the claim, the defendant who 
succeeds in that part of the case is 
entitled to recover the costs appli- 
cable to that particular part of the 
subject matter (Bayley, J. dissent- 
ing 
(2) Where, in execution of a summary 
decree for rent obtained under 
Regulation VII of 1799 in 1851 
against the father of the petitioner 
and another, the petitioner was 
arrested and lodged in jailin Ja- 
nuary 1867, —Held by the majority 
of the Court (Norman, J., dissent- 
ing) that the High Court could not, 
under the general powers of super- 
intendence vested in it by Section 
15 of the High Court’s Act, or 
Section 16 of the Letters Patent, 
interfere to order the release of the 
petitioner ; 


oes 


`G. 


GHATWALEE TENURE. 


Gover®MeEnt. 


(1) The rents of a — are not liable for 
the debts of the former deceased 
holder tae 

(2) Where a — is resumed by Goyern- 
ment, who, denying the right of the 
former holder to settlement, make 
.first a temporary, and afterwards a 
permanent, settlement with a third 
party, the cause of action of the 
former holder acerued when the 
temporary settlement was made 
with another without any malikana 
being paid to him i 

See Alluvial Land (4) 


GUARDIANSHIP. 


A person who disputes the authority 
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cannot take advantage of those acts 
as far as they are beneficial to him 
See Hindoo Law (7) 
See Minor (1) 


H. 
See Appeal (1) (17) (18) ® 


ona ig ts 


7 


See Full Bench Rulings by 7 


Judges (2) 


See Full Bench Rulings by 5 


Judges (14) (15) (22) (28) 


See Full ‘Bench Rulings by 3 


Judges (2) 
See Jurisdiction (20) (29) 


531 | Hiren Court's Acr 24, 25 Vie, C. 204. 


Section 15. 
5 Judges (15) 


e| Hinpoo Law. 


127 


. 430 


178 


465 


and acts of another as his guardian, ` 


e 
e e ~ 
hd 





(1) A lunatic, though withoyt rights of 
inheritance according to—, is not 
debarred from taking an estate duly 
conveyed to him ” S 

(2) according to —, to constitute a re- 
union after partition, there must be 
a junction of estate; and re-united 
parceners are entitled to succeed 
to the exclusion of otber members 
or their issue who have not been 
re-united i 

(3) Does not prohibit a father from ap- 
pointing any other person than the 
mo her to be guardian of his minor 
children 38 

(4) Under — a widow cannot be joint 
heir with another party =i 

(5) According to — the sradh of a 
mother is not a legal necessity to 
justify a sale by a daughter to the 
prejudice of the daughter's son... 

(6) Where the Mitakshara‘Law prevails, 
the widow of a member of a joint 
Hindoo family cannot succeed to 
her husband in preference to bis 
-brother, and is no heir to her 
brother-in-law or ‘to his widow 

(7) According to — a paternal grand- 
mother has a preferential right over 
a step-mother, to the guardianship 

_ of aminor . tee 

(8) The paternal grandinother (with 
assent of nearest male kinsman on 
the father's side) has, in preference 
to the step-mother, aright to dis- 
pose of a minor in marriage 

(9) Under the Mitakshara Law, an alien- 
ation by a son is invalid without 
the father’s consent =“ oes 

16) Under the Mitakshara Law, there 
may be a partition of an estate 
withott a regular separation and 
actual division of lands 7 

(11) Under the —- current in Mithila, a 

Hindoo widow has power to adopt 

a son in the kritima form, with or 

without her husband's consent; but 


See Full Bench Rulings hy 


r 
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73 
141 


146 e 


292 
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449 
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Hinnoo Law.—(Continued.) ‘ 
such son would not lose his position ' 


in his own family, or succeed to her 
husband’s property. He could suc- 
cced to her only $ 


(12) According to, the: Mitakshara Law, 


a son has an equal right with his 
father in ancestral property. He 
can compel the father to divide it 
during his life-time, and will not be 
bound by any alienation made after 
his birth without his consent, unless 
under legal necessity. Ifthe father, 
during the minority of the son, 
alienated any property in fraud of 
_ his creditors, such fraud would not 
bind the ‘son, who ve neither a 
*party nor a privy to such fraud `... 
Se Joint Bronin (2) ; 


Hinnoo Wipow. 


[+ 


` prevent waste . o 
(2) A sale by a — is not invalid, but is 
i limited to her life-interest, and the’ 


(1) A reversioner in the position of a son 


or step-grandson may sue in. the 
life-time of a— in possession, to 


reversioner is only. entitled to a 


declaration that the sale will not -` | 


affect his interests beyond the 


. < , Widow's life : tks 
(3) A reversioner may be entitled to.a 


declaration, whether the alienations 
made by a — are valid and binding 
on the absolute heir; and if he can 
prove that wilful defanlt is about 
to take place; he will be entitled to 
relief from the Court 


debt, made in conformity with the 
Hindoo Law, ‘and with the consent 
“of the reversioner may be valid, 
although the debt was of the 
widow's own contracting - „a 


. (5) A — succeeding as heir to her ow 
‘son, does not lose the right of adop- 


tion; by adopting, she“divests her 
- own estate only 


(6) A widow has no rights beyond those 
~ of maintenance, where an adopted 


€ 


son is the legal heir Bb See 
See Alienation (1) - 
See Hindoo Law (4) (6) (11) 
See Right of Suit (7) 


Hoonpees, See Bills of Exchange. - 
$ See Joinder of Causes, 
HowaAraA TENURES.” ~ 5 


A shareholder is not precluded from 


purchasing the ‘whole of a howala 


. tenure sold for arrears of rent due 


from himself and co-sharer. Onsut 
howalas created by the other co- 
` sharers fall with the sale, ‘unless 

specially protected - 
See Ejectment (6) 


500 


502 


« 119 


167 


et oe 303 
© (4) Semble.—A sale by a—-for a just 


330 


392 


450 
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ILLEGAL Cess. 


I. 


In the absence of a special agreement, 


a claim for an — cannot be re- 


_ covered in a Court of Law oa 4 
Innico. 


Where a ryot takes advances fronvan 


| TnHERI 


INSTALMENT- BONDS, 


— factory, not to be repaid until 
‘expiration of agreement, and .then 
to be repaid either in cash or with 
produce, he cannot be sued for a 
refund of the balance in conse- 
quence of the factory being closed 
before the expiration of the con- g 
tract . 


See Limitation (88) 
TANCE, 


See Estoppet (1) 
See Joint Hindoo Family (4) 


dure (15) (22) 


xvii 





3 


+. “388 


See Code of Civil Proce» 


See Fult Bench Rulings 


by 5 Judges (1, 
See Mortgage (6) 


INTEREST. ` : ` 
(1) A decree-holder’s refusal to receive a 


' 


part of what is due to him under 
the decree, does not deprive him of 


his right to — we 20 
(2) Where, under Section 6 Regulatio 


XV. 1793, interest was adjudged, 


limited to a sum equal to the prins 


cipal, though the Regulation was - 


repealed when the suit was brought, 
yet looking to the time when the 
contract was made, the plaintiff was 


held not. entitled to any further , 


interest before suit 


(3) On the mestie profits may be -allowed 
year by year during the period of 


dispossession we 


(4) Where a decree doe’ not specify the 


rate of —, the Court ought not to 
allow more than 12 per cent. 


Sre Jurisdiction (9) 
Inrervenors. ` 
(1) Every person claiming a title adverse 





“to those of plaintiff and defendant, 


cannot be introduced into’ the suit.. 201 
(2) An intervenor claiming against-both 
the parties toa suit, may be made a 
defendant under Section 73 Act 
VILL. 1859, if his interest in the 
matter in dispute is likely to be 
. _ affected by the decision - a OLE 
See Act X of 1859-(1) (2) 
See Appeal (6) 
. See Measurement (1) 
Isayus. See Appeal (11) 
See Code of Civil Procedure (16) 
JOINDER OF Causes. e 
| A claim for a hoondee may be-joined. `: 
in one suit with a claim for the re 
turn of excess payment on. account 
ofrent *- ` . 409 


S& Full Bench Ruljngs gy 5 Judes 3 
JOINT DECREE-HOLDERS, we Execution (ey 


° ‘ c 


ve 
vso 


XVN . 
ge 


Jorxt Hindoo FAMILY. 


(1) The mere fact of ‘the managing mem- 
„ber of a — standing as that of the 
recorded proprietor of an estate, is 
. not sufficient to give title to a pur- 
chaser, unless it led him to believe 
that the recorded proprietor was 
sole owner vg ay 
(2) A minor brother's share in a joint 
family estate is not liable under a 
family estate under ‘a sale adver- 
tisement referring solely to the 
rights and interests of elder bro- 
thers not. representing him 
(3)-In a.deed between members of a — 
the word sontan was construed -as 
not excluding daughters a 
(4) Where property. is acquired by the 
+ .members' of a — from‘funds derived 
from ancestral property, and is held 
by them in joint possession, the 
share-of one ‘does not on his death 
dévolve on his widow ns 
(5) A loan taken by a near relative of a 
property, and appearing before the 
world as a co-parcener, is a -family 
and not a personal debt : 
See'Hindoo Law (6)* | ~ 
See Onus ‘Probandi (14) 
JOINT-LEASE. 


When a lease is panie jointly to 
two tenants, both are-jointly liable 


oon 


— holdibg part of. tbe ancestral’ 


120 


. 320 


440 


490 


for the rent, and one'cahriot divide * 
this liability - | ‘ *272 


Joint Ownersute. 


The incapacity of joint owners con- 
fers powers of alienation in certain 
cages of necessity upon the manag- 
ing owner ae 

See Right of Suit (2) ` 

Jotxt Prorgrry. ` 


(1) The presumption of Hindoo Law as to 
— cannot apply in-a case where 

the property is claimed: through 2 
son-in-law living in the house of 

his father-in-law see 

(2) So long as no partition is proved, the 
resumption is that the property is 

oint. Certain parcels: being held 

in severalty, does not rebut the pre- 
sumption as regards the rest of the 
estate 


See Hindoo Law (12) 
See Onus Probandi (3) 


Jupegs. | 


A Judge ought not to make for a 
plaintiff a case which the latter 
does not make for himself; but 
should record the. evidence cor- 
rectly - e 

e o 
° 


-A 


Gn 


249 


451 


. 


l 
478 


} 


INDEX (CIVIL RULINGS.) 





JUDGMENTS. 


(1) It is irregular to add, to a judgment 
once delivered, what alters the 
grounds of the judgment. 

Semble.—Reasons may be added, 
though such a course is not strictl 
warranted by the Civil Procedure 
Code . a 

(2) Where a Principal Sudder Ameen, 
after hearing the evidence in a suit, 
leaves it to his successor for deci- 
sion. .Quere.—tIs ‘such a decision 


(1) No suit would lie in a Civil Court to 
establish the owner's right to kee 
up a shed, for the removal of whic 


286 


441 


E legal ? se 
. 144 | Jupements in'rem. See Full Bench Rulings by 
5 Judges (16) (17) 
JUMMA&-WASIL-BAKEE. See Evidence (26) 
J. ee 
JURISDICTION, ` . 


a Magistrate made an order, under ' 


Section 308 of the Code of Criminal 
Procedure a 
(2) In a suit to set aside a sale, in execu- 
tion of a decree by a Deputy Col- 
lector, of a ryottee tenure which 
had been sold for arrears of rent, 
and which plaintiff claims’ to have 


privately purchased from the former : 


owners one 
(3) A guit by a co-sharer for contribution 
in respect of a»rears of revénue paid 
by him in excess of his quota to 
save the entire estate from sale, is 
not cognizable by a Small Cause 
Court . sis 
(4) A Court to which a decree is referred 
for execution’ has — to decide that 
the decree-holder’s right to execute 
has lapsed by limitation te 
(5) Ina suit for rent where payment by a 
burrat is plerded by the tenant, and 
execution of the burrat by the land- 
lord is proved j aoe 
(6) In an appeal from a decision by a 
Deputy Collector in a suit ‘for rent 
below 100 Rs. where the ryot’ and 


ll 


17. 


the intervenors deny the title of’ 


plaintiff and his vendor, and the 
ryot denies that he gave the kuboo- 
leut upon which the plaintiff sues... 
(7) A suit by a co-sharer for contribution 
in respect of Government’ revenue 


paid by him in respect of his‘ own 


uota, is not cognizable by a Small 
ause Court $ RS 
(8) Where a party criminally prosecuted 


Pe 


“ib, 


32 


for wrongful restraint came to terms . 


with the prosecutor for the with- 
drawal of the complaint for a consi- 
deration, and the Magistrate, instead 
of allowing the withdrawal; punished 
_ the accused criminally, that party 


INDEX (CIVIL RULINGS.) 





JuRisnicTion.—( Continued.) < 
could sue forthe recovery of the 
consideration, inasmuch as the of- 
fence charged was not one which it 
would have been illegal for the com- 
plainant to withdraw with the con- 

e sent of the Magistrate W 
(9) Where a Court, in execution in 1857, 
gave interest not awarded in the 
decree, thus acting without —, the 
High Court, in an appeal in 1867, 
declined to interfere with an order 
passed só long ago, as by neglecting 
to exercise his right of appeal ap- 
pellant may be supposed to have 
acquiesced in the order 

(10) In a suit for- damages where crops 
alleged by plaintiff (a third party) 

to be his, were distrained by the 
landlord, and because defaulting ryot 

` paid his debt, were made over to 
the ryot es 

(11) A Moonsiff should not institute volun- 
tary enquiries as to the sickness of 

a party who has failed to satisfy the 

Court that he was sick, as he has 

no power to take depositions in 

such cases ae 

(12) A plaintiff is not barred from suing 

` for a declaration of his Civil rights 
to land encroached upon by a 
Magistrate's order, on .the -ground 

that such order is liable to be 
reversed on the Criminal side of 

the Bigh Court® es 

(13) In a suit for the relinquishment of 

lease on the ground of fraud, or 
otherwise than under Section 19 

- Act X of 1859 aai 

(14) Where Lower Court decides the issue 
of limitation against, but the other 

issues in favor of defendant, and 

the Appellate Court remands the 

case without passing any judgment 

on the issue of- lihitation, the Ap- 
pellate Court has — when the case 

again comes before'it, to try the 
question of limitation os 
(15) A person cannot vet rid of the effect 
of a decree for mesne profits by 
bringing a fresh suit to set aside a 
compromise entered into by his 

legal guardian, when execution was 

taken out against him ns 
(16) In a suit for a kubooleut for the pay- 
ment of the rents of asfishery 
(17) In a suit for a declaration of private 
right to a road declared by a Ma- 

- gistrate to be a public one was 
(18) Tn a suit for-rent in respect of land 
in excess of those for which defend- 

ant has hitherto paid rent, where 
` there is no lease or express contract 


33 


37 


*4l 


47 


ib. 


*62 


17 


. *93 


limiting the lands, of the tenancy...*192 


(19) When a Principal Sudder Ameen’s 
, Court is abolished after passing a 


JSunispicrion.—(Continued.) 


xix 


` Pee 


decree, the decree may be executed 
in a Judge’s Court to which the 
case has been.transferred, notwith- 
standing the re-establishment of the 
Principal Sudder, Ameen’s Court, 
the latter not being the Court 
which passed the decree . KET 
(20) Where an inferior Court has — to 
try a case; and -the law allows’ no 
appeal, the High Court cannot 
alter the decision merely because of 
an error on the facts 
(21) In-a question of breach of contract 


aoe 


124 


130 


between parties, a Collector cannot, 


on considerations of equity,.substi- 
tute other terms than those agreed 
upor fe eae ais 
(22) Where a claim for wassilat, and as to 
dispossession by parties with vari- 
ous rights, is joined with’ claim for 
. possession: Se ee ie 
(23) A Judge has no power to reverse a 
3 former acting Judge's order 
(24) A Collector has no — to allow a duit to 
be instituted in‘ the Sudder station, 
z instead of in the sub-division Court’; 
and where ,Collector wrongly 
exercises such — in a case below 


ane 


wee 


132 


155 


161 


100 Rs. Judge-may.be moved to . 


set aside the order; and if -the 
Judge has not such power, High 
Court has power to order 
legal proceedings A 

(25) A Lower Court has no — to review a 
judgment appealed from, nor has 

the Lower Appellate Court—to en- 
tertain an appeal from the judg- 

ment so passed on review: ww 
(25a) The Court of Wards has armed 
under Section 10 Regulation X. 

1793 to determine the remunera- 

tion to be given to a manager of an 

estate under its charge, and Civil 

Court cannot question its arrange- 

ments - tee 

(26) In regard to applications for execu- 
tion of decrees appealed to England 
(27) In a suit against a landlord for posses-’ 
sion and mesne profits "aoa 
(28) In a suit against a zemindar and others 
to recover possession with mesne 

rofits s was 

(29) The High Court has no — to compel 
. Court df Small Causes to réhear a 
suit dismissed by the latter on the: 
ground of res judicata “ase 
(30) Temporary imprisonment beyond the 
— of a Small Cause Court, does not 

bar the — of such Court in respect 

of defendants whose families con® 
tinue to reside within its—- ` ue 

(31) An Assistant Commissioner in Chota 
Nagpore, with-powers of a Sudder 
Ameen, has no power to--try a suit 
*valued at 2,800 Rs, kat it is cogni- 
° 


roper - 
Proper, 


170 


218 


221 


225 


*243 


316 


346 


AA 
è 





Junispiction.—( Continued.) 


zable by a Deputy Commissioner 
- who has the powers of a Principal 
Sudder Ameen we. 356 
(32) In a suit for possession and mesne 
profits: de 
(33) In a suit for the value of rice received 
as rent by an Agent we 
(34) In a suit by a gomashta for excess 
expences incurred over and above 
the rents collected by him, where 
the defence may render it necessary 
to investigate the accounts of the 
mehal ~ 4.7429 
jotedar or ryot having a right of 
occupancy, evicted by a Collector 
in-favor of the person entitled to 
receive rent from bim upon inter- 
vention under Section 77 Act X of 
1859, may sue in the Civil Court 
for title and possession res 
suit for rent-is cognizable only by 
the Collector under Clause 4 Section ` 
93 Act X of 1859, whether based 
. upon a kKubooleut or agreement or ~ 
neither 1s" 473 
(37) A plea of non-jurisdiction may be 
taken at any stage w 490 
See Act X of 1859 (4) (5) 
See Ejectment (3) (10) 
See Estoppet (2) (4) 
See Full Bench Rulings by 5 Judges (8) 
(8) (10) (14) (19) (20) 
See Ministerial Officers (1) (2) 
- See Small Cause Courts (4) 


K. . 


— 


414 
*415 


(35) A 
(= 


: 471 
(36) A 


KusoornurT. 


The previous tender of a pottah is 
. not absolutely necessary to entitle a 
landlord to a decree for a —, . 

. which may be decreed conditionally*282 

See Enhancement (7) ‘ 
See Lakheraj. 

See Registration (8) 

See Rents (2) 
See Suit (1) 
; L. 


LAKNERAJ. 
A landlord is not bound to sue for 
resumption before bringing a snit 
for a kubooleut in respect of lands 
claimed to be held as — "169 
See Onus Probandi (15) 
See Resumption. 3 
LAND-OWNERS. 
.A land-owner is not liable for dam- 
~ age enused to neighbouring lands, 
without wrongful act or admission 


on his part n 448 
LEASE’ ` 
(1) It is not absolutely necessary that a 
particular form of words should 
be used in conveying rights to hold 
at fixed rates "394 


Ante LYE Dade apaan ey 


Lrase. —( Continued.) 


i 


(2) The grant of a mokururee — is 
beyond the scope of n Naib’s 
general authority or 

(83) The registered holder of a dur- 
mokururee lease taken without 
notice of an agreement previously 
made by the lessor to grant a lease 
of the same property to a third 
party, has a perfectly good title as 
against such third party 


See Act XI of 1859 (2) 

See Agency (2) 

See Fishery. 

See Righi of Suit (1) 

LIABILITY. 

A person cannot discharge himself 
from legal — to refund monies be- 
longing to one of whose title he 
has notice, by paying them to 
another ` ons 

See Co-defenrant (1) 

LIMITATION. i 
- (1) Where Act XIV of 1859 allows a 
general limitation of 12 years, a suit 
is not barred by the mere fact of 
not being brought within three 
years of plaintiff not attaining ma- 


jority i 
(2) How reckoned in a suit to recover 
money paid to the Collector as Gov- 
ernment revenue, on account of 
plaintiff ’s defaulting co-sharers 
(3) How applied in g suit for an account 
and for plaintift’s share of the profits 
after dissolution of partnership 
(4) Section 170 Act VIIL of 1859 does 
‘not empower a Court to decree a 
claim which on the face of it is 
barred by — 
(5) How applied where a suit is brough 
to enforce a summary decree against 
defendants’ immoveable property, 
after a regular suit to set aside that 
decree has been filed in a Civil 
Court, a 
(6) The possession of an auction-pur- 
chaser at a sale in execution runs 
. from the date of delivery, as pro- 
vided by Section 264 Act VIIE of 
1859 a oe 
(7) How applied ina suit for breach of 
contract not in writing against a 
del credere agent, who fora cer- 
tain commission was employed to 
sell plaints goods sé 
(8) The cause of action in respect of ac- 
cretions accrues from their forma- 
tion and delivery to the defendant... 
(9) Will not apply to a claim for a decla- 
ration of title to land of which 
plaintiff is in possession awe 
How applied in a suit for the value 
of articles sold by retail, and sup- 
plied for household purposes 


go 


*ib. 


"463 


36 


46 


48 


60 


67 


89 


INDEX: (CIVIL-RULINGS,) e ` 





Limrration.—( Continued.) ' 3 
(11) Begins to -run against. a mother on 


(23 & 24) Where a -plen of — i set up-in a’ 


. her succeeding 
as the heir of her son, and cannot 


. be stopped by any subsequent dis- ` 
- ability under Section H Act XIV - 
x 134 


of*1859 
(12° How applied in a case of disposses- 
sion by a stranger, of a portion 


of the family estate, where a son- 


is born subsequently. to such dis- 
possession 
q 13) A Collector's.act taking a ` dependant 


talook into khas management, is” 


not one of dispossession from which 
—— can reckon 
(14) The — contemplated by Section 246 
-~ Act VILI of 1859, where alone 
’ applicable- 
(15) The — prescribed ‘by the proviso to 
Section 77 Act X of 1859 is appli- 
cable only toa suit to establish 


to a family estate. 


~. i 


oo 


1182 


138 


plaintiff's title to the rent which ` 


formed the subject of the suit in... 


the Revenue Court, not to sn ac- 


tion to establish plaintif" 8 title to . 
3 


` thelmd = + 
(16) A suit commences when the plaint 
is filed, not when it is returned 
after amendment 
(17) No deduction can be miade on ac- 
count of the pendeńcy of a suit 
‘wrongly non-suited on a point 
unconnected with jurisdiction ; but 
„is allowed undew Section 14' Act 
XIV of 1859, where a suit is dis- 
missed for want of Jurisdiction 
(18) A mother and guardian of a minor 
is entitled to a deduction of the 
period of a minor’s legal, disability 
(19) How reckoned in a ‘suit for balance 


of account consisting of monies Ni 
advanced in payment 5 fot goods to 


be subsequently supplied 


(20) How reckoned in a suit to recover 
possession of a talook;-held under 
a temporary settlerient, which the 
Collector took into khas ‘manage- 

-, ment, and which, after such manage- 
ment had ceased, passed to a pur- 
chaser at, sale who himself made 
collections - 

(21) Possession ‘under Sétion 264 Act 
VIII of 1859 has no legal effect as 
regards — under Clause 1 Section 
-1 Act XIV. of. 1859, ina case of 
pre-emption 4 

(22) Held to apply in a suit for ejectment 
on the ground of failure to clear a 
defined area by a certain“time i 


s.s 


defendant's written statement; ‘Court 
is bound to adjudicate . upon if, 
_ though „be. consider ‘the, statement ` 
prolix wy A oo 


n 164 


182 


195 


209 


212 


LIMITATION. —( Continued.) -` 


(25) Does not apply to'a suit by a zemin- 
-dar for resumption ‘of ` alleged 
invalid lakheraj, under Section 19 . 
Regulation X of 17938 ` : 

_ (26) Should be reckoned from the day £ 
, plaint i is filed, and not froň'the day 
it is registered ; 

(27) The — preser ibed by Section 3U Act 

` X of 1859 applies only | to suits | 

i “under that Act *. 

98) How applied in a suit to establish 1 a. 

right to property which was sold 
subject to a claim which plaintiff 
“had made after it was attached ... 


«240 


--241 


252 


(29) Boe applied in asuit by B against ` 


o has constructed a “road 
ae B's land 
° (30) How applied in. cases of pre-emp- ` 
tion under Clause 1 Section 1 Act 
XIV of 1859 
(31) How applied in a suit by a purchaser 
-of a share of a decree for his por- 


. 276 


. 279 


tion of the decretal money bya ' 


sale of the share of the property of 
the judgment-debtors, against the 
auction-purchasers at a sale in sa- 
tisfaction of other shares of the 
decree ves 
(62) How reckoned under Sections 20 and 
21 Agt XIV of 1859, on an appli- 
cation to execute a -decree eee 
” (33) How applied in a suit to recover pos- 
session, after ouster, of property 
long possessed without proof of 
title” es 
(34) How ‘applied in a suit for malikana ., 
(35) How applied in a suit to recover the 


327 


330 


332 
, 336 


balance due on’ account of” princi- 


pal and interest ‘upon an unregis- 

“ tered bond with lien. of immoveable 
‘proper ty “ 

(36) How'applied where the _reversionary 
heir to a widow's property sues for 
possession on her death, by reason 

of a party whom she had adopted 
having taken possession one 

(87) Cannot be pleaded in a suit for pos- 
session, where defendant- admits 
laintiff to be owner, and himself to 

be tenant,’ whether he be suéd asa 

` tenant or a tr respasser 


354 


357 


"395 


* (38) How applied in a suit by.an indigo ' ; 


planter for breach of contract_on, 

. the part of a ryot, and--tort on the 

part of the person who instigated 

the ryot, where both causes of action 

are joined under Section 3, Act X 

of 1836 ` ons 

(39) How .applied ina suit for enhance- 

ment of rent. Principle of origina} 

_ judgment affirmed, notwithstanding. 

, subsequent Full Bench. Ruling to! 
the contrary .- 

(40) The — under Section 246 Act VIII \ 

~ ef 1859, is not applicable to an a 


s 
° 


“400 


"405 ; 


xxii 


LIMITATION, —( Continued.) 


judication upon a petition disallow- 
ed on the ground that the Section 
did not apply to the case s 


(41) How applied in a suit to set aside 


alienations of ancestral property ` 


made by a childless widow during 
her life-tenancy od 
(42) How applied’ in a suit by a nephew 
to recover possession of a putnee 
mehal which had been devised (af- 
ter purchase) to the uncle who died 
childless and intestate, leaving a 
widow who also died; neither de- 
visor, devisee, nor widow having 
ever taken possession avs 


(48) How applied under Section 246 
i Act VIJI of 1859 in a suit to estab- 
lish plaintiff's right to propert 
which he had attached, but whic 
had been released s 
(44) How applied where a party claims, 
as by ancestral right, an Increment 
in the possession of another party 
on adverse title ove 
(45) How applied in a suit to recover 
moveable property seized under a 
sham decree against another 


(46) How applied ina suit by a son to 
set aside an alienation by the father, 
as well as where the son was un- 
der legal disability owing to minor- 
ity at the time of alienation 

(47) How applied in a suit to recover 
possession, with mesne profits, of 
land alleged to.be held on an inva- 
lid lakheraj tenure 


See Act X of 1859 (4) 
See Alluvial Land (3) 


See Full Bench Rulings—by 5 Judges (1) 


(11) (12) (21) (24) 
See Ghatwalee Tenures (2) 
See Jurisdiction (14) 
See Possession (2 : 
Loan.—-See Joint Hindoo Fumily (5) 


Loca Enquiry. 


(1) When necessary should be made by a 
properly constituted officer accord- 
ing to Section 73 Act X of 1859 ... 

(2) A judgment-debtor who fails to appear 
before an Ameen making — as to 
mesne profits, may still object to 
Ameen’s report on the ground that 
the investigation was erroneous 

See Appeal (2) 
Lr xarics, 


(1) A Collector in charge of the estate of 
a lunatic, under Section 11 Act 
XXXV of 1858 cannot himself sue 
on behalf of the lunatic; but must 
appoint a manager for that purpose 

(2) Section 5 Act XXXV of 1858 never 

.e 6 


499 


. 531 


«140 


. INDEX (CIVI: RULINGS,) 





Lunatics.—(Coniinued,) 


intended that an alleged lunatic 

should be summoned into Court as 

a witness by the vakeel of the peti- 
tioner vo 246 

(3) Applications made under Sections 2 

and 3 of Act XXXV of 1858 must 
be verified « 267 

See Arbitration. 
See Hindoo Law (1) 
See Joint Ownership. 
M.. 
MAGISTRATES ORDER. ; 
To set aside —under Section 318 Code 
of Criminal Procedure, plaintiff can- 


441 


450 


not sue on the sole ground of pos- 
453 session without relbranes to title .., 212 
° See Jurisdiction (12 (17) . 
Manomevan Law. See Evidence (15) 
See Onus Probandi (16) ` 
456 See Pre-emptian (5) è 
MAINTENANCE. 


The fact of having been long sup- 
ported by a person, or purchased as 
a slave or as a chella, does not en- 
title one to perpetual — ve 137 
See Execution (11) : 
Masontry. See Regulation XXVI. 1793. 
Mauixana. See Limitation (34y 
MANAGER APPOINTED BY Court or Warps. 
Jurisdiction (25a) 
Manpamus. See Small Cause Courts (2) 
MEASUREMENT. i 
(1) Procedure prope for a Judge when 
an appeal is made to him from an 
order of a Collector for the measure- 
ment of certain lands under Section 
10 Act VI (x. c.) of 1862 passed on 
‘application, notwithstanding that 
a third party intervened + 9188 
(2) UnderSection 9 Act VI (x.c.) of 1862, 
only a proprietor who is in receipt 
of the rents of an estate or tenure, 
has a right to make a general sur- 
vey and—of its lands i * 415 
See Act VI (B. c.) of 1862 (1) 
See Ameens (1) 
Mesne Prorirs. 
(1) On what principle to be calculated ...' 78” 
(2) A claim to — due before the date on 
which a right to pte-emption rose, 
cannot form the subject of pre- 
emption ewe 117 
(3) A plaintiff is bound by his own assess- 
ment of — = 140 
(4) The cause of action in suits for — 
- arises from the date when they be- 
_ come annually due ose 
(5) Can be decreed only. for 6 years 
; before the institution of suit .. 178 
(6) Mòde of estimating the — for which 
judgment-debtor is liable where the 
decree-holder cannot give satisfac- 
tory evidence as to the rates and 
amount of rent collected by himself 230 


457 


See ` 


*27° 


161 


tfr -La De 


Mesne Prorrrs,—( Continued, ) 
{7) Cannot -be claiined ‘from the 2 repre- 
“sentative” of) af ‘deceased, jiidgmerit- 
debtot agairist whose’ property exe- 








cution is órdêred. to'be‘ taken Out... 308 
(8) Section'1] Apt XXII of 1661 does . 

-e tiot' bar a Separate ‘suit for — “when ` 
the matter was not adjudicated. ir 
the`former suit-for'’ possessi a as, 429 

See’ Litter est Ey pera f : 

Séé Jurisdiction '(22) (27). (28) (02) . 

See’ Lithitation (47)"" 

See Lvcal Enquiry (2). 

SA “Morlgage (3). ai 

E Piitkäser (37 
ei OrricERs. 

~ (1) ‘Where a Moonsiff regularly appoints 
-  as'sherishtadar a persori- not - other- 
wise ‘disqualified, the Judge ʻis- not 
competent to remove | him; merely 
because he is of fopinioi ` “that ‘the 

claims of otheis dre'superior’ ~~... 131 


(2) A Judge may disallow the, appoint- 

i ment, by. -a subordinate ; ‘Court. of, 
a% on ‘the grout of’ digqiualifica~' 
no ‘or, ieee ulg ; but’ not‘ after 
allowing Se ‘stand for’ ‘9 months... 224 

(3) A 2 lah “y e is ‘riot ‘competent to,, 


ove a ‘mohurit from i One, | Moon- 


af ‘to’ another. to his Joss, without i 
A any fault” wo 246 


Minor. aaa a 
(QY A- — is not bound - by, any act ‘of am 
' -alléged'- ‘guardiait who subs ‘without 
a certificate under Act XE of: 1858") 
oF the permission of the Court 
“uridet Section '3 ' 
) Accofdijg” t4-‘Section 2 Regulation 
IRM, 793, the minority of a "pros 
prietor’ ‘of an estate paying - revenue 
- direct, to ‘Government extends: to} 
` end of eighteenth: year’ - 
~ See Hindoo Law (3) (8): 
Seé Limitation (1) ` 
- Sée “‘Pre-emption ( 1) 
Seé' Sale (2):” 
MirraxsHana\ | See) Hindoo Law (6) (9) (10) 
Morir: ‘See. Hindoo Law: (11). 


Mont: Diorin, ` . 

(LA "gives no lien on the property of 
EIR judgmerit-debtér, and „any alten, 
ation‘ of incunibrance’ créated. prior’ 

to''attdchmént is yalid `. f 

m Whete property. hypothecated", for a 

“debt ‘ie’ sola? in „execution. ofa — 

et under thé’ bont!’ h ypothécat,., 

“in it'without ay additional: order > 

` in the ‘decrde for lenfokcinig: i the! lien 

on’ ? fhe’ ` property, . ‘the ‘purchaser, 

f acquires à ‘all the’  dabton'? “hypothe; 
. cated” rights,’ i. e, ‘dll the rights of» 


the’tié Taa der i ia tlie propeity... 233 


Moowirzan! ` “See Onrus 1 ‘Probiinile AC n 
y eiae ‘Sed. Plopilrs.” ie 





ahaha MUY- asus: y t 


ee 399 


ove 502 


+ 206 |: 


wn th 29 + ta 


NESER ; 
A — under seal is as valid as under 
signature ; a ‘Judge’ is not bound’ ‘to! 
- require proof’ of the genuineness of 
the seal > i ibs 
Méntesce.. 
a a Though. a— be not usuffuetuary,* 
f - the 1 mortgagee is bound to’ give an 
account of the profits realized . by 
him while -in possession ‘whether 
_ be took- possession - with or without 
- mortgagor's consent 
E A poeni under a decree obtained 
_ by a mortgagee under’ a. simple ” 
tes mortgage, is- not subject to a condi- 
tional sale executed by the mort- 
gagor. after. the decree, had. been 
“obtained St 
e (3)In the case of an usufructuar 
: , executed prior to, Act, XXVI 
1855, where mortgagor sugs“ foe 
redemption and’ mesne profits, on 
the ground that the mortgagée. has 
-~ collected’ more ‘than. his’ dues, the 
mortgagee is bound to ‘produce his 
accounts ; and on his failure in. this 
respect, the mortgagor must adduce 
some proof to justify a decree .. 82 
(4) | Under Regulation XVII of 1806,.'a Zil- 
~ lahJ udg e should se see ie ; proved before 
“him ‘that’ ‘the’ notice, of foreclosure 
has been duly served, and record: a 
proceeding certifying that the re- 
quirements of that Regulation have 
been duly, carried ‘out, and, any” 
elucidating » ‘facts mecessary to be 
recorded, is 
(5) -A'mortgagee-in possession who culti- 
vates the mortgagéd.: land. himself - 
- is responsible, only, for: such . profits 
-as Would haye been, realized bgt it. 
: been, let to'a tenant a 244 
(6), herë ‘proper tiés pledged , in, an ine - 
; stalment-bond passinto other hands, 
in -execution of, decrees, in’, favor 
of third. par ties, the, „mortgagee, su- 
ing for the’ instalments, and obtains., 
ing the residue, of the sale „proceeds 
after, the judgment-creditors bave 
been satisfied, does not abandon his 
"right as mortgagee, , Ss 
(7) Debts.. are indivisible, except’, where 
the ‘separate, sharés, of the.’ amortga- 
gors are noticed in ‘the deed” : us 
(8). One co-mortgagon may redeem the, - 
entire. estate, } if Joint and ‘undivided, 
by, paying the Whole. of the tort- 
gage; money, 
© A: suit for ‘redémmptign, does, „not; bàr 
the mortgagor. from, suing, for: mesne ` 
profits payable’ ‘between: ‘the’ rate.of 
suit and the execution of decree .”, 
(10) Where a — is found ‘tobe’ genuine, 
_ and’ the receipt of consideration 
., admitted, the Court is bound -to as- ~- 
e Suine é that thé transaction ` was’ real! 441 


° e e 


476 


30 


67 


123 


309 


ib, 


364 
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Mortesce.—( Continued.) 


(11) If A haga mortgage on two estates 
for a debt, and B has a mortgage 
on one of them for another debt 
due from the same party, B has a ° 
* right’ in equity to throw A in the 
first instance for satisfaction upon 
the security which he (B) cannot 
touch, where it will not prejudice A’s 
rights or improperly control his re- 
medies. A purchaser has the same 
equity w 483 
(12) An objector who wishes to save 
mortgaged property from sale, is 
bound to pay whatever the mort- 
gagoris liable to pay under the 
decree vee 493 


. Municipat. 


(1) A notice of action against — Com- 
missioners is absolutely necessary 
under Section 77 Act HT (s. c.) of 
1864; a notice of objection is not 
sufficient w 9 

(2) Commissioners are entitled under 
Section 73 Act IIT (s. c.) of 1864 to 
recover the expense of clearing 
jungle on occupant’s land on his 
failure after notice to clear it him- 


wl 


wo 


self within specified time ww. 218 
Mysoru Faminy. See Attachment (1) 
y. : 


Name See Lease (2) 
Nis-sors Lanos. See Sale (4) 
Non-Jugispicrion. See Costs (3) 

See Jurisdiction (37) 


Nonu-TRANSFERAULE ‘TENURES. 


A ryot making over possession of a 
non-transferable tenure to a third 
party, may be treated as abandoning 
all mghts in the land; and a pur- 
chaser taking possession, and inter- 
posing between zemindar and ryots, 
commits a wrong and may be sued*114 

Notice : 

(1) Of enhancement must, according to 
Section 13 Act X, be setved upon 
the under-tenant himself in or-before 
the month of Cheyt; if it cannot, it 
must be affixed at his usual place 
of residence, or at the mâl kut- 


cherry, &¢. ave 82 
(2) Section 17 Act X of 1859 does not 
rovide that, if one of the grounds 
in a—of enhancement be not 
proved, there shall be no decree on | 

any other ground e172 


See Enkancement (6) 
eSee Lease (3) 
See Municipal. 
O. 
Occupancy. 20s 
. Ci) The question of a prescriptive right 
of — cangot arise in a case where 
° 





Occuraxcy. —( Continued.) 


a tenant sues to recover possession 
of land from which he alleges he 
has been illegally ejected sii 
(2) No right of — is created by a sub- 
lease from a ryot having a right 
of — =, 
(3) A tenant having a right of — cannot 
create an intermediate tenure bes 
tween himself and the zemindar ...*114 
(4) A tenant is bound to. go out at the 
expiration of a lease which does 
not provide for re-entry, unless he 
can prove a right to further — .,.*283 
(5) A holding for 12 years under one of 
several co-proprietors, gives a right 
of — under Section 6 Act X of 1859, 
provided tenant has paid rent (in 
the absence of fraud) to any one 
of them wo *493 
See Ejectment (10) 
See Full Bench Rulings by 5 Judges (26) 


Oxus PROBANDI. 


(1) In a suit to reverse a survey award 
more'than three years after it is 
passed, where defendant specially 
alleges that the suit is notin time- 13 

(2) In a suit by a Hindoo widow for 
confirmation of her title to certain 
land in right of her husband, where 
defendant, who has a possessory 
award of the property under Sec- 
tion 15 Act XIV of 1859, pleads 
that plaintiff n&ver was in possession 

(3) Where, after partition of estate and 
after living apart, one of a family 
of Hindoo brothers comes into 
Court alleging thata portion of 
the property originally: joint con» 
tinues so : an 

(4) Where a mookhtar sues his client, 
a Hindoo widow, upon a perwannah 
bearing her seal, and purporting 
to give away valuable properties 
without substantial consideration... 

(5) In a suit by a mother for property 
attached m execution of a decree 
against her daughter, in whom is 
the primd facie title, where plaint- 
iff alleges that the decree was 
. fraudulently obtained we 118 

(6) In a suit for confirmation of posses- 
sion of lands sold in execution as 
lakheraj, where defendant admits 
that they are within the bounda- 
ries of plaintiff's zemindaree .., 148 

(7) Where a plaintiff seeks to oust a 
person formally declared by a de- 
cree under Section 77 Act X of 
1859 to be in possession we "149 

(8) Where 4 brings a suit to recover 

7 possession of land for which he had 

e - obtained a decree in a suit with C, 
but of which he had been illegally 
dispossessed by B- ~ ae 174 


34 


90 


98 
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l Oxus ERE —(Gontinued.) Se ae 


(9)-In.a suit tò. recover. péssession on 
the, allegation of- dispossession by ` 
defendant yin . 212 

(10) In-a suit to: establish title and re- i 

, cover possession from a person who 
© ha obtained possession, under Bec- , 
tion 15-Act XIV. of 1859 , ave 230 
@) Where plaintiff. alleges: a distinct - 

œ. title under a deed of: gale in lew. * 

of dower. we) 273 
(12) In -a suit to seb aside a, ane for ` 

arrears of rent_ where the pur- 

` chaser is a son of the defaultirig- 

farmer, and was. living with him ‘at 

-. _ the time - 

-(18) In a suit for restitution (with ‘eosts) 

of timber wrongfully and forcibly, 

_, taken. away and detained, if it is 

-proved that property in plaintiff's 

possession was so dealt with by 

_ , ‘defendants, it would be for the 

~., latter to show that they were en- 

` titled to the property 

(14) ‘Where one member of ‘a joint family 

claims a property as separate -... 

.- (15) When a -plaintiff comes into Court 
to prove.a lakheraj-title ` 

(16) Semble.—Among Mahomedans,where 

. . a purchase is made during’ a fa- 

~" ther’s life-time in the’ nanie. of his 

i son while living in the father’s 

..- house . 

na 17) Where a ryot holding fands of con- 

. “siderable extent ‘under a zemindar, 

alleges that one’or two plots occu-* 

pied by him are Held y under a dif- 

ferent’ title ` vas *535 

See Benamee (2)* 

See Ejectment (4) - : 

See Occupancy aE ee 

See Settlement. a 

Orat “Eywwence. ee Evidence (18) (19) (21) 

23 


EES 


.*275. 


. 489 


- See Ereseriptioa; : 


Onver. See File: 
Oups. See Act VILI of 1862.. . 

i LeS i P. m K 
Parre TOA Suir. ti 


nd «A Court cannot! treat as a ` plaintiff, 
and compel to be aecépted as-such,- 
; a party who- remains on` the- “face 
~ > _ ` of-the proceedings as'n defendant.. 
- PARTITION., See. Hindoo, Law w= : 


PENALTIES. 


ae to which. the deed. i is silent; činmi- 
aie Bee Code or enforced: 7 
PERJURY: e' Code f. Civil, Procediire (21). 


DPLAINTE OS 
aT ed a —- is a “more. han: 
+. “plaintiff. is entitled to; Court- may: 

„give such relief as it may deem Rih 
‘entitled to > oe 








493} - Le 


1a 200 fo 


ee —( Continued. J)e 


(2) A. plaintiff may, be excised. pati 

_ verifying his —, not only: by reason 

of: his absence; but also for any _ 
. ++ other good cause fo the satisfaction 
i’: _of the Court - Sprin “te 168 
- See-Limitation e 


[ Prrapens. E R re: 


1 Any charge-of | aenda gainat e a 

( ) eee se ey i fgn a cer- 
` tificate under Act XX of 1865, other 
than a conviction of a. criminal. 
-offencé, must be dealt with, under f 


` Section 16 ` . 316 ` 
_ (2) May be appointed (by vakalatnamah) 
by othér persons than . authorized 

` mookhtars a se a. 
*Pumapines. me : ie Sa 
(1) The Courts in India’ are: ‘not: ‘governed 
‘by the technical “rulés: of —‘which ` 
` obtain in Courts administering Eng- 

lish Law ° i vee 39 


(2) When a defendant pleads. a Anglos 
` edar's proprietary right against’ a 
malik’s, Court cannot award a sub- 
ordinate; right of occupancy not 
arising out of the right pleaded .., 145 
(8) In a “suit based' on a deed, where 
defendant ‘only put in issue: the, 
factum of the deed, he ‘is not'eñi 
titled to fall back upon an alternd- 
tive plea, and raise the question of 
compliance on 
See "Breach f Contract (3) 


PossEss1oN, 


306 


A 


(1) No suit for — will ‘Tie against a -> 


zemindar, ‘or any one: “holding” a 
title under him, uñtil plaintif has 
. been ` recognized - or’ registered by, 
< the zemindar as tenant oo 158 
(2) The mere ‘omission of a tenant to pay 
‘rént, does-not constitute adverse —=*400 
(3) Where a-party, partly with his owa 
_ 7fands, and partly with money sub- 
- scribed; érects a building for a school, 
> ` hutnever gives the.property-to the 
« school, arid never aequiesces-in the 


J. -a -managers entering: uponit; if the 


„managers enter_ upon it, they do so ` 
,a8 trespassers y “andif he acquiesces 
ar their taking possession, -he .does 
“not thereby, convey the “proper ity 
, 2r to the’ subscribers,’ andiis not’ ‘bound - 
E © todo more than ` return the money 
i “subscribed , 2 Eam 476 
(9) A.-person in! osséssion’ : with >a bad 
~“title.is entitled-to rémain in — until - 
* avother can “disclose a better titles 485: 
* See ‘Alluvial Land (3y"" © 
- See:Code of Civil roeedure (©) $ uf) 

i See’ Decree (3) ` | 
See, Full Bench Ratings by-5. Judges (2) 
-See Jurisdiction (22) (27) (28) (32)... ~ 
gee Limitation (21% (33) (87): (43, ay. 
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XXY 


4 
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Possrsston,—( Continued.) ' 


See Magistrate's Order. i 
See Onus Probandi (6) (8) (9) (13) 
Possrssory Suit. See Estoppel (5) 
Pre-EMPTION. 5 “a 
(1) The right of —yaéeruing during 
. minority, is ngtto be kept suspend- 
ed until majority i ast 
(2) One of two joint-sharers has no pre- 
ferential title to — as a neighbour, 
but hes an equal title as joint- 
shaver without regard to the extent 
of the shares 2 
(3) A re-sale cannot destroy 
— in a property, the sale of which 
is admitted by the vendor is 
(4) In a suit to enforce a right of —, th 
purchaser need not be put on his 
oath, except the case cannot be 


the right of | 


86 


150 


decided on other‘ evidence; the ` 


evidence for the plaintiff being pre- 
ferred, only where the evidence is 
evenly balanced i 
(5) The Mahomedan Law of — was never 
: intended to apply to a cage “in 
which the purchaser. is not a 
- stranger one 

(6) A claim to — should bé made as soo 
as claimant becomes aware of the 
completion of the sale : 
(7) In a suit to enforce a right of ~ 
*" where the pre-emptor’s statement 
of price is supported by evidence, 
the Court is not bound to call on 
the purchaser to swear *to tbe 
amount of purchase-money ee 

. See Limitation (80) 
PRESCRIPTION. - 
Oral evidence if credible, is sufficient to 
prove a prescriptive title 
See Rights (2) (3) 
PRESUMPTION. 

(1) The diference between Rs. 11-13 
i and Rs. 13-4 was held sufficient to 
destroy the — ofa uniform payment 
of rent ee 
(2) Where A constructs a road across B's 
Jand, no — of consent can be infer- 
red from the fact that B did not 


. 211 


« 428 


486 |. 


*44 


sue immediately after the com- - 


mencement or completion of the 
road : 


vos 276 
See Act X of 1859 (6) (7) (8) (13) 


See Evidence (8) (13) (22) 


See Full Bench Rulings by 5 Judges (2) 


See Joint Property (1) (2) 

See Mortgage (8) 
: See Settlement. 
Priority. See Act XIV of 1859 (6) 
Paivy Councin, 


See Appeals (1) (5) (18) (19) 


° See Full- Bench Rulings by 5 


_ Judges (29) . 
: See Jurisdiction (26) 
Pro-rorma Dervenpants. See Appeal (29) 
Propaistary Rients. See Pleadings (2) 


Poxenvans Lasneras. See Enhancement (2) 
s A 


. 


PURCHASER. 


(1)A —, besides his own share, 
paid also his co-purchaser’s share 
of the purchase-money of an es- 
tate which they had bought, and 
on the latter failing to reimburse, 
sued for possession of the- whole 
praperty, The Lower Court di- 
‘rected defendant to pay his share 
with interest, which was dong. This 
order, thoucli not the proper one, 
was not disturbed in appeal, be- 
cause it did substantial justice 

(2) The — ofa property in litigation 
pendente lite, need not be made a 
party ; his rights are subject to those 
of the parties eee 

(3) Where a —, by the institution of a 
suit for the reversal of the sale, 
has full notice of the defect of his 
title, and the sale is reversed in 
that suit, he is liable fur mesne 
profits a 

(4) A — under a conditional sale takes 
the property with all bond fide in- 
cumbrances created by the vend- 
or previous to the sale 

See Act VIII of 1855. 

See Execution (9). 

See Joint Hindoo Family (1) 
See Mortgage (11) 


Portree. 


(1) A — sale under Regulation VIII. 1819 
is invalid, if there was no arrear of 
rent at the date: of sale, whether 

` notice had been given to Collector 
ornot - 333 

(2) A putneedar is not liable to make 
good to a proprietor what the latter 
has paid on account of a defaulting 
co-proprietor’s share of-Govern- 
ment revenue to save the estate 
from sale $ 


t 
vee 


R. 
Recorrers. See Lvidence (2) 
See Stamps (2) 
Recorper. See Appeal (26) 
Repemetion. See Mortgage (3) (8) (9) 
Rerunp. See Fishery. 
See Indigo. 
REGISTER è 
A zemindar need not ordinarily look 
beyond his — for sale of 4 tenure 
of a registered defaulter 
See Evidence (1) : 
| REGISTRATION, t 


te. 


+. 180 


225 


ib. 


343 


218. 


247 


*409 


(1) Act XVI of 1864 does not provide for 


the — of a deed after expiry of the 
time specified in Section 18, except 
in eases under Section 15 : 

(2) No appeal lying against a decree made 
under Section 53 Act XX of 1866, 
petition may be presented by way 
of motion : 


. 112 


115 


acai variu MussNed.) 
. 
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REGISTRATION. —( Continued.) 


(8) What is necessary for the purpose of 
impeaching a deed of sale registered 
under Act XVI of 1864, so as ‘to 
prevent the operation of Section 68 

(4) No appeal lies from an order refusing 
to allow payment by instalments of 

* the amount due under a decree upon ` 
an obligation specially registered 
under Section 52 Act XX of 1866 

(5) Under Act XVI of 1864 cannot be 
decreed in respect of a deed’ pre- 
sented for — 4 months after execu- 
tion í aei 

(6) Compulsory — under Section 13 Act 

~ XVI of 1864 was not intended to 
apply to deeds, like amuldustucks, 
which are merely preliminary to, 
or parts of, the main transaction .. 

(7) Where the proprietors of an, estate 

- agree to give a lease to one party, 
but, without completing their en- 
gagement, execute a lease in favor of 
another who obtains registration by 
a suit under Section 15 Act XVI 
of 1864 (the decree being upheld 
in appeal}, the proprietors may be 
sued for damages, but the lessee’s 
possession cannot be disturbed ... db. 

(8) In a suit for rent where defendant 

: admits the debt but pleads payment, 
the non-registration of the kuboo- 
leut is no ground for dismissing the 
suit, but it may be objected when 
“the kubooleut ig, tendered as evi- 
dence on n disputed point 2334 

See Ryots(1) -= > 
See Sale (11) (12): 

Reeutation visi. 1793, Section 51. See Enhance- 
ment (1), . f 

Recunation x. 1793. See Jurisdiction (18) 

See Limitation (25) 

See Interest (2) 

See Minors (2) 


119 


280 


REGULATION xv. 1793. 
Recunation xvi. 1793. 
REGULATION xxvi. 1793. 
The holder of an estate paying revenue 
direct to Government, is a proprietor 
within the meaning of Section 3, 
whose minority extends to end of 
18th year .. 181 
REGULATION vir. 1799. See Full Bench Rulings 
by 5 Judges (6) 
See Tuppa Right. 
Recuration xvir. 1806.. See Aforigage (4) 
Rueunation v. 1812. .See Full Bench Rulings 
. _ by & Judges (14) 
Reovuvation vi. 1819. See Full Bench Rulings 
è : by 5 Judges (8) 
Reeuration: vit. 1819. - See Putnee (1) 
REGULATION x1, 1822. See Sule (7) 
. REGULATION xt. 1825. See Alluvial Land-(4) 
ReguLaTion v. 1827. See Full Bench Rulings 


= by 5 Judges (14) ` 
Recuyation vii. 1831,Section4. See Full Bench 
Rulings by 5 Judges (6) ai e 


Reuigious Enpowmenr. See Endowment. 


RELINQUISHMENTS. 


Non-payment of rent, and being for 5 
years out of possession, amount to A 
i 153 


_ a relinquishment of land oe 
See Jurisdiction (13) 
See Rents (8) _ es . 
REMANDS. 


. (l) Quere.—When several cases were 
_ ‘tried together, whether a remand. 
čan be allowed on the ground that. 
plaintiff's evidence was not com- 
pletely heard, and that it was an 
error to determine the cases at 
once - see 
(2) An order ofremand to a Lower Ap- 
pellate Court, implies a reversal 
of the first judgment of that’ Court 326 
See Appeal (15) 
ENTS, 
(1) The proper course to be observed 
where, in answer to a claim for — , 
: a laklteraj title is pleaded one 44 
(2) No tontract to pay rent to zemindar 
suing for a kubooleut can,be impli- 
.ed where tenant has been paying 
rent to another zemindar one 
* °(3) Mere relinquishment of land will not 
excuse a tenant from payment of 
— if he is otherwise liable +6250 
(4) A landlord by taking — from a party, 
and suing him for arrears of his 
predecessor's rent, acknowledges 
him as a tenant, and cannot eject 
him or enhance his rent, except 
according to law boa 
(5) A decree for rent under the old law 
was a simple money-decree, not 
burdening the tenure after it had 
‘passed by private purchase’ out of 
the hands of the debtor . se 
(6) When a tenant pays money to his 
i landlord on account of rent, without 
specifying whether it is for old or - 
enhanced rent, the landlord can 
eredit the payment as he thinks fit *511 
See Act VI (B. c.) 1862 (2) Í 
See Decrees (2) : 
See Enhancement, 
See Ghatwalee Tenure (1) 
See Joint Lease. 
See Survey Award. 
See Tenants-at-wiill (1) 
See Tenancy (2) 
Representative, See Mesne Profits (7) 
RESALE. i f 
On a — in exccution, the judgmeht- 
debtor is entitled to credit for the 
full amount bid for his property 
at the first sale ‘ LS 
See Pre-emption (3) 
Restpence. See Small Cause Courts (4) , 


313 


126 


*ib, 


376 


110 


T Res JUDICATA. 


(1) A person who buys pendente lite and 
with eyes open, cannot sue to revive 
the question decided in the veńdor’s 
suit : f s 103 
e e 
(3 
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Res Jupicata.— (Continued.) 


(2) A suit brought by A against B and C 
- and dismissed, cannot be pleaded as 
. — in a subsequent suit brought by 
B against C sis 
(37 Where, in a suit for a share of the 
profits of a talook, defendant pleads 
non-liability on the ground of pos- 
session by plaintiff and fails to prove 

such possession, he cañnot in a sub- 
sequent action again raise the ques- 

tion of possession ; tee 

*(4) A suit struck off by reason of defend- 
ant being in jail, cannot be set up 

as a — ina later suit - us 
(5) A suit to establish plaintiff's right to 
a Share of ancestral property, cannot 
operate as a—in a subsequent 
suit to recover possession of a part 
' of the same property from which 
plaintiff was evicted during the 
pendency of the former suit 


RESUMPTION. 


One lakherajdar cannot maintain a 
suit for — against another lakheraj- 


eee 
. 


181 


423 


dar, and force defendant to prove .- 


his title 
See Cause of Action, 
See Ghatwalee Tenure (2) 
See Limitation (25) | 
Reunion. See Hindoo Law (2) 
Revenve. See Full Bench Rulings by 
Judges (18) 
See Putnee (2) 
Reverstoner. See Hindoo Widow (1) (2) (8) 
See Limitation (36) 
Review. 
(1) A Court has power to grant a — 
_of av-order which it has passed 
under Section 246 Act VIL of 1859, 
disallowing a claim to property 
attached in execution, . The order 
granting the —-, is final under 
Section 378 ` Lees 
(2) When a decree for wasilat is passed 
against “the defendant” in a case 
where there are several defendants, 
and one of them, not being the 
person from whom wasilat was 
sought in the plaint, finds that 
the decree is to be executed against 
him, he may at once apply for a» — 
though after the time prescribed by 
Section 377 Act VIII of 1859 
(3) The preferring of an appeal by one 
defendant, does not deprive another 
defendant of his right to apply for 
a: of the same decision, with re~ 


oe 862 


5 


79 


166 


ference to Section 376 “Act VIII of © 


1859 te 
(43 When the decision of a Lower Court is 
admitted to —, the suit becomes a 
new one, to be governed by prece- 
dents in force at the time of such 
admission 
e e k 
`. 


ib. 
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Revitw.—( Continued.) 
(5) A second — of judgment cannot be 
granted where the first -—- has 

been neither appealed against nor 

shewn to be wrong * ses 

See Jurisdiction (25) 
Revivaw. e 
` The of a suit under Section 58 
Act X of 1859, affects only the 

party who applies for such — 


RIGHTS. - 
; QyA user all along or from before: 


does not prove a right: it must 
have existed from a time from which 
the right would be gained or pre- 
sumed to have been gained on 
(2) Proof of 20 years’ use is not necessary 
to establish a right of way by pre- 
scription or presumption of grant; 
proof of well-established and fixed 
user will suffice se 
(3) A user for 4 or 5 years is not suffi- 
cient to shew a right by prescrip- 
tion on 
(4) A wrongful interruption of the right 
of water does not destroy the right 
of user, unless acquiesced in 
(5) Exposition of the right of discharg- 
ing: the rain-fall on one’s land 
through a water-cowrse over ano- 
ther’s, and of the abandonment of 
such right 
See Hindoo Widow (6) 
See Lease (1) 
Ricar or Surr. ° 
(1) A suit will lie for damages sustained 
by alessee from lessor’s failing to 
put him in possession of a part of 
the property leased to him oon 
(2) A suit will not lie between joint 
owners of an undivided estate for 
damages sustained by the sale of 
the estate at an inadequate price, 
in consequence of default in paying 
- Government revenue “ua 
(3) When, in liquidation of a loan of a 
sum of money, the borrower gives 
the lender two hoondees for a larger 
sum, taking back the balance with 
a discount, the only right of action 
left to the lender is on the hoondees 
themselves oe 
(4) An action will lie_ for damages for 
mere abuse “ 
*(5) A suit will lie for restoration to caste 
and for damages and compensation 
for cost of restoration . 
(6) Where a party receiving advances 
under contract with Government to 
construct a railway feeder, pur- 
chases coal in pursuance of such 
contract, and after depositing it in 
.a certain spot abseonds, the Gov- 
ernment have no claim to the 
“coal 
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See Full Bench Rulings by & Judges(24)(28) 


1 28T 


276 


367 


sae 498 


~ 


ow 


23 


72 


» 154 
. 259 


. 299 


426 


INDER YiL ROLINGS)-, . XIX 


. 
á => a 





Ricur or Surr.—( Continued.) 7 AB 
(7) A-widow cannot sue during the life- 
time of an adopted son“ who hag 


Save. —( Continued.) — “S58 
` (9) A — of an under-tenure for arrears 
> of rent (not affected by Act VIII 


- 


RULE or PROPORTION. 
Rrors. 


. arrived at majority, even if he with-- 
© draws-an objection previously made 
by him to the suit. _ < we 455 
«See Full Bench Rulings by 5 Judges (5) 
See Withdrawal (2) - he E 
RIPARIAN PROPRIETORS, See Alluvial Lands (4) 


See: Enhancement (4) ` 


A ryot does not -become a middleman ` 
by .sub-letting a tenure, which, 
therefore, when transferred, does 
not need registration under Section 
17, Act X of 1859 

See Ejectment (7) : . 

, See Non-transferable Tenures. 
~ See Occupancy (3) ia 


Babe. ° 


(1) Where a tenure once sold in execu- 
tion asa jote jumma, and purchased 
by. a speculative purchaser for a 
nominal price, is’ again sold by the 
decree-holder on -discovering hig 
- mistake as'a shamilat talook,(which 
it is in fact) and purchased by the 
‘latter ‘bond fide, the second pur- 
chaser is entitled- to succeed, and 
not the first, who cannot be consi- 
* dered as an innocent purchaser jor - 
valuable considgration aif 
(2) A purchaser from ‘a Hindoo widow- . 
whé sells as guardian of her minor. 
sohn and for his maintenance, needs », 
- only satisfy himself of the necessity 


. for the sale s 23 


(3) A mere agreement to sell-a certain 
property without any consideration 
passing, cannot bar the right of the 
` vendor to sell a portion ‘to a third 
(4) The right to hold nij-jote lands neces- 
sarily passes with the sale to the 
-‘auction-purchaser . ias 
. (8) Where an anction-purchgser did not 
avoid and annul a -fenure created 
by his predecessor,-it is not open . 
to a person now holding, and to ‘a 
. mere lessee, to avoid the tenure .. 91 
(6) A — in execution set aside by a sub- 
sequent decree but afterwards 
allowed to stand by an order to 
set aside which no suit has been 


brought, is good and valid ae 116 


(7) A sale for arrears of revenue under 
Regulation XI. 1822, caacels all 
arrangements entered into interme- 


diately by former proprietors ... 196 


(8) Mere inaccuracy of language or mis- 
description will not vitiate- a — 
certificate, which must be construed’ -* -- 


according to the intention. © .-1., 245 


' (11) À = made -under a contract that 


tee lb 





> party, or invalidate the sale we 88] 


. “of 1865) does: not' extinguish in- 
‘cumbrances, unless there is a,writ- . 
ten stipulation providing for such —*285 

(10) By eldest brother in the absence of 
authority from the other brothers,. 
is not their act . vee 298 
the purchase-money shall’ be paid 

: afterwards, may. becomplete, though 

-the deed in evidence is not com- 
- pleted. The -non-registration of . 
„the deed would not-annul such sale 317 
(12) In a suit to set aside a —-im execu- © 
tion of a decree for arrears of: rent, 
“the plaintiff who claiméd under a 
‘deed. of conditional sale, was held 
hot entitled to a decrée, as he was 
not a-registered tenant, and never g 
tendered the arrears i .."409 
(18) Under Act VIL -of 1835, no fepa- ` 
rate attachment-of a mehal, or 
notification of sale in the Mofussil, ` 
‘is necessary in order to render a — 
valid en db. 
(14) The postponement of a — from q 
holiday to the next advertized sale 
day, does not require new distinct 
notification” = *- ww ih. 
(15) A — for arrears of rent is not inval- 
id,‘ because it ‘is not for the full 


year’s ‘arrear vee ED, 
(16) Frand or collusion justifies a — in 
execution being set aside we ©. 


(17) Attachment by the appointment of 
a sezawal, is io ‘bar to a — for 
arrears of rent’ due before such 
attachment i she 

(18) In a suit to set aside a — in execu- 
tion where the only question raised : 
in the ‘first.Court was whether } 
certain persons had bond fide con- 
veyed certain shares in the estate 

- “purchased by’ the decréc-holder 
previously to the passing of the. 
decree, it is not competent to the 
Lower Appellate Court to enquire 
into the title or interest of any 

. shareholders (not parties) as ad- , 

- verse to those of the decree-holder 413 

See Act X'of 1859 (10) ta 

Seé Attachment (3) . 

See Breach of Warranty. | 

See Code of Civil Procedure (18) 

See Evidence (13) i 

See Execution (10) (12) (13) 

See-Fraud (2) , 

See Full Bench Rulings by 5 Judges’ 
-, ).03) eae 
See Hindoo Widow (2) (8) (4) 
See Howalas. z7 A 
See Joint’ Hindoo Family (2). 
See Mortgage (1) 
See Purchasér (1) (4)° 
e Ld 
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Sare.—(Continned.} 


See Putnee. 
See Tuppa Right. . a 
See Under-tenures (1) i 


Sare Law. See Act Iof 1845. 


Sear. 


See Act XI of 1859. 
See Mooktearnameh. 


SETTLEMENT. 


In the — of a talook after resump- 
tion, it cannot be presumed that 
all the parties settled with had 
equal rights simply because the — 
was made with all of them jointly. 
The onus of proving the extent of 
the title of plaintiff's vendor is on 


the plaintiff ++ 366 


SHAREKOLDEBS. - 


BHEBA 


A shareholder voluntarily paying an = ° 


arrear of revenue due by a default- 

‘ing co-sharer who has a separate 

account, before such defaulter’s 

share has been put up for sale, 

cannot claim. repayment from the 

defaulter eee 
See Howalas. 


A shebail’s right to perform the ser- 
vice of an idol cannot be sold in 
execution, nor can his right to the 
surplus profits of the — as long 


as that right is unascertained =... 266 


Smart Cause Courts. 
(1) According to Section 22 Act XI of 


1865, a Small Cause Court is re- 
quired, in referring a case for the 
- decision of the High Court, to sub- 
mit a statement of the case with its 
own opinion . 165 


(2) The High Court has power to issue 


(8) A Judge of a — cannot interfere in 


(4) A suit is not maintainable against a 


Son. 


SONTAN, 
SreciaL APPEAL. 


a mandamus to the Calcutta Small 
Cause Court for the purpose of 
compelling it to act.conformably to 
law . 228 
a case which was determined by a 
furmer Judge contingent upon a 
question referred for the opiuion of 
the High Court, after such opinion 
has been expressed . . 352 


domestic servant in a placé where 
not he but ony his family reside, - 
the word “dwell” in Section 8 
Act X of 1865 denoting actual resi- — - 
dence vee ALT 

See Commission. 

‘See Full Bench Rulings by 5 Judges (18 
(19) (20) . 

See Jurisdiction (7) (29) (30) (84) 

See Vakeels. 

See Hindoo Law (12) 

See Joint Hindoo Family (3) 


(18) (28) 


Snape. See Hindoo Law (5) ` 


Sommary Suir. 


See Appeat"(3) (4) (10) (14) 





Srames. 


(1) Where no application was made to 
the Lower Court to receive un- 
stamped receipts for rent on pay- 
ment of the stamp duty and penalty, 
the Appellate Court is not in a 
position to order their admissiqen 
on such payment or 

(2) A cross-appeal must bear the stamp 
a by Section 6 (E) of Act 
XXVI of 1867, though a petition 
setting out the grounds had been 
filed Batore the-passing of the Act 

(3) Applications to the High Court 
for copies and translation of the 
judgment-deeree or otter docu- 
ment, may be ona stamp of one 
anna under Clause 6 Article 10 
Schedule B of Act XXVI of 1867. 

(4) A petition of appeal returned, for 

irregularity, before the new Act 
(XX VI of 1867) came into foree, if 
filed again after it bas come into 
force, must bear the stamp pre- 
scribed by the new law ~ a 

(5) An objection, under Section 348 
Act VIII of 1859 taken after Act 

. XXVI of 1867 came into force, can- 

‘not be taken’ without payment of 
the proper stamp duty under the 
new law, even though natice was- 
given before that law came into, 
force Lane 


See Act XXIII of 1863 (1) 


Sun-resse. See Occupancy (2) 
Succession. See Hindoo Law (2) (6) 
Sur. . 


In order to maintain a — for a kub- 
ooleut, plaintiff must show that 
the relation of landlord and tenant 
existed between him and defendant 


Judges 6) (9) 


Surnrizs. See Code of Civil Procedure (17) 
EURVEY-AWARD. 


In a suit to- set aside a — declaring 
extent .of plaintiff’s and opposite 
party’s respective titles to certain 
chur lands, it was held that oppo- 
site’ party: had no right to sue for 
rents on the plea of joint posses- 
sion before fixing what lands ave 
to be appropriated by him, aud 
what by the intervenor, according 
to the terms of the — a 

T. 


`~ 


TarooxpaR. See Enhancement (11) 
TunanTS-AT-WILL. 


Where a tenant has no right of oc- 
cupancy, the landlord: may after 
notice demand rent from him at 
the full market rate 


*439 


452 


455 


ý 


460 


462 


*3 


See Full Bench Rulings by 5 


oe. 203 


n. *28 
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Tew ancy. 
(1) A. suit for‘ arrears: can - be brought : 
by the zemindar only against the 
yecorded ténant, but . the decree 
can be executed by sale of the 
whole tenure, though. others not 

e -recognized ` may be interested in 
the lease ze 4.818 

{2) A zemindar by taking the - deposited . 
rent of- the -plaintiff's purchased | 
lands, admits his status as purchas- 
er from the former ryots;.and as 
this payment was made long before. 
the zemindar sued those ryots for 
enhanced rent, the decree obtained 
‘must have been collusive: ' 1.7460 
See Onus Probandi (17) 

See Possession (4) - 
TRANSFERABLE TENURES. 

A khoodkhast ryot who būs built a. 
pucca house on his land, and has 
„acquired, a right of occupancy un- 

- der Section 6 Act X of 1859, may, 
transfer his tenure *247 

See Full Bench Rulings by 5 Judges (27) 

Turra Rica? - . 

A — is annihilated by a sale held 
under Act VIII of 1835 and Clause. 

7 Section 15 Regulation VII. 1799 243 


U. 


TITLE. 


UNDER-TENURES. 
y ‘Sales of — for arrears of rent, under 
Act VIII of 1835, should: be under 
Section 2 of that law 7 = ,..*297 
See Attachment (2f. . . 
` See Evidence (6) i ` 
Usar. See Rights (1) (3) 


: V 
VAKEELS 


Of the High Court are entitled to be - 

heard in thé Calentta Small Cause, 

. Court X NS 
VERIFICATION. See Plaints Do l 

Voroxtary Enquiries. See Jurisdiction (11) 


VOLUNTARY Payment. See Execution (18) 


: wW. - 
See Act XXIII of 1863 (1) (2) 


° 228 


Waste Lans. 
WITHDRAWAL. 


(1) A suit “being struck off by.reason of 

© defendant | being in jail, cannot be- 

e» treated as a case of — under Sec- 
tion 97 Act VIII of 1859 «e 236 

(2) The — of a former. suit’ without 

power being obtained from the 

Court to institute a fresh action, 


is no bar to a fresh action under 
Act X of 1859 ..*802 


See Appeal (23) 

See Code of Civil Procedure (10) 
See Commission. 

Wairren Conrracr.. See Evidence (18) 


WVRITTEN STATEMENTS. 


Powe? of a Court to deal with — 
‘which appear to contain irrelevant, 
matter ‘or to be argumentative or 
unnecessarily” prolix, is regulated 
by Section 124 Act VIII of 1859... 212 
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tence for the offence of being a 
nmber of dh unlawful assembly 
were quashed in the case of a per- 
son convicted of and sentenced 
for — ; vie 

(2) Causing death by branding a thief is 
punishable as — . as 

(3) Ina case of riot in which a man 
was killed, the whole of the mem- 
bers of the unlawful assembly, as 
well the victorious as the worsted, 
were held equally guilty of—~ —... 

(4) Where a person snatches up a log of 
heavy wood, and strikes another with 
it on a vital part with so much 
force and vindictiveness as to cause 

-. that other person’s death almost 
on the spot, the act must be held 
to have been done with the know- 
ledge that it was likely, to cause 
death ; but, if done without preme- 
ditation in the heat of passion on a 
sudden quarrel, the offence com- 
mitted is— 

See Evidence (6) 
CUMULATIVE SENTENCE. 
Of imprisonment beyond 14 years, 
notwithstanding Section 46 C. C. P. 
` D. è 
Dacorry. = 

(1) When a body of men attack and 
plunder a house, the mere fact of 
the proprietor's family having been 
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Dacorry.—( Continued.) 


able to make their escape a few 
“minutes before the robbers forced an 
entrance, does not take that offence 
out of the purview of Section 395 


(5) Previous statements of witnesses on 


Evipexce.—( Continued.) 


offences. But the person who con- 
.-victs an offence and ‘afterwards 
conceals the evidence of it, cannot 
be punished on both heads.of the 


ity to use force and break open a 


žli 





of the Penal Code. Itis sufficient charge s ù A 52 
for the application ‘of the Section © (11) The — of a Policeman who over- 
that the robbers cause or attempt to ‘heard a prisoner’s statement ‘made 
cause the fear of instant hurt or in another room and in ignorance 
of wrongful restraint ' < om 85 of the Policeman's vicinity and 
(2) Section 511 of the Penal-Code does i uninfluenced by it, is not legally. 
not apply in a case.of —. Where inadmissible . : ww 56 
a person was found guilty of an at- (12) A Judge cannot properly weigh — 
tempt at — under that Section, and who starts with an assumption of 
of causing grievous hurt, in such the general bad character of the 
attempt under Section 397, anda prisoners ~ : ve 103 
sentence of 3 years’ rigorous im- (13) Bare statements of prisoners are not ~ 
prisonment was passed on him, the admissible in, and ought not to be 
finding was amended by striking out alluded to, by the Judge as —. Nor 
“ Sections 397 and 511” and substi- is —- taken before the Magistrate; 
tuting * Section 395” ’ ww. 48 unless contradictory of the — of 
See Full Bench Rulings (6) the same witnesses as, given before 
See Unlawful Assembly. (2) the Sessions Court, — in the trial 
Derosirion. See Evidence (14) or proper to be put to the Jury ... 108 
Disarprarance. See Evidence (10) (14) When a deposition is received in — 
” DISCHARGE. PF ah under Section 369 C. C. P. at a tri- 
< Sr ert BS al before a Sessions Judge, there 
z A Magistrate ought not to — an ‘ac- ' ought to be on the record distinct 
cused without taking the evidence proof of the existence of such a 
of the witnesses for the prosecution state of things as makes the de- 
named jin, the petition of com- position legal evidence we 114 
plaint z - ae A » See Conviction (1) 
E. f -© See False —. 
Bvivence. - : .- a See Full Bench Rulings (6) < 
(1) The admission of hearsay — prohibit- See Kidnapping (4) 
ed mo w+ 2,25 | EXCISE. 
(2) Previous convictions are not` admis- -- (See Abetment (2) > rs 
sible in — ` ve i * (See Fine), '. 
(3) Of bad character is not admissible... ib. | Execution. .- Zue > 
(4) Misreception of — is a defect orir- | ` A bailiff in of a Civil process 
© regularity within the meaning of against the moveable praperty of a 
.? Sections 426 & 439 O. C. P. aw ib. ‘ judgment-debtor, has no author- 


oath are not -available as — in a door or gate .. - ue 12 
subsequent trial or «. 8 | EXTORTION. . 
(6) A conviction on a charge of causing The terror of'a criminal charge is a 
the disappearance of — of an of- fear of injury within the meaning 
fence amounting t^ culpable homi- of those words in Section 383 of 
side not amounting to murder, the Penal Code. — may be equally 
may be good, though there be no comnfitted whether the charge 
proof of who committéd the cul- threatened is trae or false ww 28 
A ae ee "i ni 22 F. ; 
(7) Summing up of the — by the Judge 25 ; a. on 
a Inspection of ‘original reporte from the Farse Crarce. See Faise Evidence (6 
office of Superintendent of Police See Sentence. 
and their admission as-— - ... 31 | Farss EVIDENCE. E 
(9) Statements made’ otherwisè tha (1) In a case of —, it is necessary to 
before the ‘Courts and officers spe- _ prove the deposition alleged to con- 
. tain the false statement ao 18 


cified in Section 31 Act IL of 1855, 
` may be given in ¢orroboration, on 
P their being regularly proved 

(10) Section 201 of the Penal Code refers 

to prisoners other than. the actual 

criminals who, by their causing —e 
- to disappear, assist the -principals 

to escape the consequences of their 


sae 


7 evidence an 





(2) Where a person produced as 
account book, gne 


age of which had been -fraudu~- 

ently abstracted, and another sub- 

stituted for it,—Hvrp that he was 

snot guilty of the offence of at- 

è- tempting to use, as genuine, fabri- 
e j ` 
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Farse livipence.—( Continued.) 


cated evidence, unless he knew of 
the forgery, and intended to use 
the forged evidence for the purpose 
of affecting the decision on the 
* point at issue when the book was 
tendered ` st 
(3) For a simple mis-statement made in 
- a Court of Justice, a comparatively 
light sentence will suffice me 
(4) A. conviction for — was upheld in a 
case where the false statement was 
to stop the prosecution of certain 
Brahmins on a charge of riot or 
dacoity and murder a 
(5) The, commitment and trial of several 
persons on separate charges, each 
man’s false statement forming a 
distinct offence, approved 3 
(6) False charge and — are distinct 
offences and punishable separately 
(7) A Magistrate has no jurisdiction to 
try, but must commit to the Ses- 
sions, 2 case of — committed before 
him in a case of land dispute under 
Section 318 C. O. P. A 

See Full Bench Rulings (4) (8) ` 

Farse Personarion. See Cheating. 
> See Registration. 


Ferriss. 


When Clause 2 Section 13 Regulation 
VI. 1819 applies, and when the 
Magistrate ought to-proceed under 
Section 4 


Fine. 
(1) A Magistrate may impose a — ex- 
ceeding 1,000 Rs. under the Excise 
Act XXI of 1856, Section 22 
- C. C. P., notwithstanding on 
(2) The description of — which it was 
the object of Section 63 O. O. P. 
to prohibit, was a — which it would 
be impossible .or very difficult for 
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29 


the accused person to pay, or. 


wholly disproportioned to the char- 
acter of the offence eee 
(3) Quere.—W hether Section 63 has any 
application to — inflicted by a Ma- 
gistrate ove 
See Imprisonment. 
See Criminal Trespass. 
See Execution. ; 
See False Evidence (2) 
See Records. 
Furt Bence Rorines. 
(By three Judges.) 
(1) Where the Magistrate, under Section 
e316 C.C. P., ordered a person to 
make a monthly allowance for the 
eupport of an illegitimate child,— 
Herp by the majority of the 
Court (Markby, J. dissenting) 
that there was no conviction of ap 
; e oe 
° 


y 


Forcrsats Entry. 


FORGERY. 


ib. 
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Furu Bencs Rurixes.—( Continued.) 


“offence, and that consequently no 
appeal lay 
(2) To render a former acquittal or con ~- 
viction a defence on a second trial, 
the offence must, according to Sec- 
tion 55 C. C. P., be the same offence. 
The prisoner was charged with hav- 
ing forged pottahs A and B bearing 
the same date, and adduced in 
evidence by him in the same suit. 
No mention of any charge as to 
pottah B was made in the order of 
commitment; and the prisoner 
having been acquitted on an indict- 
ment for forging pottah A, it was 
held-by the majority of the Court 
(Markby, J. dissenting) that the 
plea of autrefois acquit was inad- 
missible on a subsequent trial of 
the prisoner for forging pottah B... 
(3) Hero by the majority of the Court 
(Seton-Kaurr, J. dissenting) that Sec- 
tions 184 and 185 C. C. P. make no 
provision for any investigation by a 
Magistrate of the claims of third 
persons to property which has been 
attached. The claimants are not 
barred by the sale, and may bring 
a suit in the Civil Court against the 
purchasers to establish their rights. 
(4) Case of false evidence in which the 
- majority of the Court refused to 
reduce the punishment ve 
(5) Where O deposed that he and R 
were 4 days in company at M, 
and the Judge charged the Jury 
that, if they found that R was 
not in company with O during 
those 4 days at M, but was at S, 
it did not matter where O was, be- 
cause it was clear that he could not 
have been in company with R at M, 
and must therefore have given 
false evidence when he said that 
he was during those 4 days in such 
company at M, — Herp by the 
majority of the Court that there 
had been no misdirection . 
(6) Nature of evidence necessary, to sus- 
taina conviction uuder Section 
412 of the Penal Code of receiving 
property stolen at a dacoity 


G. 
Grizvous Hurt. See Abeiment (5) 
. H 
Hearsay. See Evidence (1) 
Hiex Courr. 
Power” of — to interfere with sen- 
tences tee 
Houss-preaxinc BY Niaut. See Amends (2) 


Hurt, See Grievous Hurt. 
See Riot. 
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IMPRISONMENT. 


Inprcent Gestures. 


Additional — in default of payment 
of fine, must bt rigorous and not in 
transportation 

See Cumulative Sentence. 

See Irregularity. 

See Jurisdiction. 


INFORMATION. 


Omission to give — of a dacoity by a 
` person who refused to join in it ... 
See Breach of the Peace. 


Issanirv. 


Case in which the prisoner, notwith- 


standing his conviction by the Ses- . 


sions Judge, was acquitted by the 
High Court on the ground of — 
under Section 393 C. C. P. -. 


IRREQULARITY. 


JURISDICTION. 
Offences coming under Section 509. 


JURY, 


(1) Misdirection to — 


A sentence of imprisonment by the 
Magistrate was quashed as against 
those prisoners who were not pre- 
sent and had not been heard in 
their defence 

See Evidence (4) 


J. 


eee 


` of the Penal Code (indecent ges- 
tures) are triable by the Magis- 
trate of the District only 

See Confinement. 

See False Evidence (7) 

See High Court. e 

See Robbery. 


eae 


(2) Where there is no evidence against 


a prisoner, the Judge ought to 
charge the—for an acquittal, and 


not leave the — to say whether 


the prisoner is guilty or not 
See Evidence (13) 


31. 


29 


42 


45. 
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See Full Bench Rulings by 3 Judges (5) 


See Verdict. 


KIDNAPPING, 
(1) Under Section 361 of the Penal Code, 


(2) Where a girl of 11 years of age was 


the consent of a minor is immaterial, 
nor do force and fraud form ele- 
ments of the offence 


taken out of the custody of a Jaw- 
ful guardian by the first prisoner 
and offered for sale in marriage to 
another, and the second prisoner 
illegally concealed her, the convic- 
tion of the former was. upheld 
under Section 363 of the .Penal 
Code only, and of the latter under 
Section 368 only, while the sepa- 
rate conviction of both under Sec- 
tion 366 was quashed 


(3) An enticing away of a child _play- 


36 


Kipnarrine.—(Continued.) ` 


(4) The evidence of a 


ing on a public road is — from 
lawful guardianship . E 
kidnapped gir]; 
if thorougbly credible, is legally 
sufficient for a conviction for — ... 


` (5) There is nothing illegal in passing 


separate sentences for — and for 
selling for purposes of prostitution 


L. 4 


Lano Diseurss. 
(1) On a charge of forcible ejectment, a 


Magistrate has nothing to do with 
the rights of the parties to the land 


(2) Under Section 318 C. C. P., a Ma~ 


gistrate can only try the question 
of possession without reference to- 
the right of possession . 


(3) Where A is m actual peaceable pos- 


session of land, B’s attempt to re- 
cover possession of it by foree is 
an illegal act, which A has a right 
to resist. If B uses force in carry- 
ing out his attempt, A basa right 
to oppose force to force, and to in- 
flict upon B such injury as is ne- 
cessary to compel him to desist 


See False Evidence (7) ` 


M. >» 


Matnrenance. See: Full Bench Rulings (1) 


Mispirgerion. See Jury. 
Mrrigarion. See State Offences. 
MURDER. 


(1) In a case of —, wherea man was 


struck on the head in a boat with a 
heavy paddle and knocked over- 
board in a large river in the height 
of the rains, and bad never been 
heard of since, it was held impos- 
sible to suppose that the man was 
still alive , 


(2) Where a man suddenly cut off his 


wife’s throat, it was held that, in 
order to establish that the act was 
not done under grave provocation 
so as to bring the case under Ex- 
ception 1 of Section 300 of the 
Penal Code, it is not sufficient to. 
state that the deceased ceased abus- 
ing the prisoner then, but it is 
necessary to show what interval 
elapsed between the time when the 
deceased ceased to speak, and the 
peat when the prisoner attacked 
er ` 


(3) Where a prisoner convicted of mur- 


~. 


der against tbe opinion of the 
Assessors was sentenced to trans- 
portation for life, the High Cours 
reduced the sentence to 10 years’ 
rigorous imprisonment, remarking 
on the severity of the Penal Code 
and on the necessity of administer. 
dng it so as to make it apply to the 
°. e 
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Murper.—( Continued.) 
various gradations and degrees of 
crime in this country 

(4) Proof of motive or previous ill-will 
is not necessary to sustain a convic- 


eee 





47 


tion for murder in a case where a . 


person is coolly and barbarously put - 


to death 
(5) Curious case of—' where a father 
sacrificed his son, because wealth 
had not nccompanied its birth, and 
afterwards cut his own throat asa 
protest against his deity’s injustice 

See Capital Sentence. 


N. 


Waza. See Criminal Breach of Trust. 
Nutsances. 
A Magistrate ought not to dircct a 
- party to restore a road and canal 
to their former state,‘and to show 
cause why he should not enter into 
recognizance to keep the peace, 
without hearing such party 


O. 


eee 


OBSTRUCTION. 

Where an aceused, for having re- 
paired a public road without having 
previously asked for leave to repair 
it, was, on simple petition, charged 
with haying obstructed the road, 
and the complainant never appear- 
ed,— Herp that the Deputy Magis- 
trate ought to have dismissed the 
complaint on 

Pardon. 

` A Sessions Judge is not competent, 
before a trial, to instruct a Magis- 
trate to tender a — under Sec- 
tion 210 of the Penal Code 

See State Offences, 

Pexan Cope. See Act XLV of 1860. 
See Murder (3) 
Personation. See Cheating (1) 
Porice Orricens. See Eudence (11) 
See Torture (2) 


Possession. See Land Disputes, 
Posr Orrice. See Abetment (3) 
Prisoner. 


When the proceedings of an Assistant 
Magistrate are submitted to the 
Magistrate under Section 277 ©. C. 
P. the prisoner has aright to be 
present at the proceedings before 
.the Magistrate under that Section, 
and to be heard in his defence 

See Discharge. 

Sze Evidence (11) ` 

See Witness (3) 

Postic Servants. i 

Convict warders are — within the 
meaning of Section 223 of the 
Penal Code 

Punisumunr. See Murder (3) 
See State Offences. . 
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R. 


Recervine TOLEN PROPERTY. 
Rulings (6) 
RECOGNIZANCES. a 
(1) The order of the Magistrate di- 
recting the prisoner, on the expira- 
tion of bis sentence for the offence 
of criminal trespass, to execute 
personal — to keep the peace, was 
upheld as legal and necessary 
(2) A Magistrate cannot bind down par- 
ties to keep the peace beyond the 
term of their first — without pro- 
_ ceeding as prescribed by Section 
290 C. ©. P. > 
See Nuisances. 
See Security (1) 
RECORDS. . . 

Mode of sending up — in forgery 

cases sent up in appeal : 
REGISTRATION, : 

Three persons who put up a fourth 
to personate one whose authority 
was required to complete a convey- 
ance of immoveable property, were 
held guilty under Section 94 of the 
— Act XX of 1866 Siia 

REGULATION vi. 1819. See Ferries. 
Rieut or Privato Dersnce. 

There can be no—in a case of preme- 
ditated riot 55 

See Land Disputes (3) 

Rieur or Water. See Water Rights. 
Rior. 

The offence of rioting armed with 
deadly. weapons and stabbing a per- 
son on whose premises the — takes 
place are distinct offences and pun- 
ishable separately under Sections 
148, 149, and 324 of the Penal 
Code, Section 149 being read as a 
proviso to Section 148 ` 

See Culpable Homicide not amounting 
io Murder (3) 

See Right of Private Defence. 

ROBBERY. ; 

A charge of—under Section 392 of 
the Penal Code is, under Act VII 
of 1866, by whom triable 


ane 


‘ 8. 

Sars or GIRL., See Kidnapping (5) 

Sarr. 

Confiscation and release of — 

SECURITY, 

(1) Where a matter in respect of which 
further — to keep the peace is ve- 
quired is the same as that before 
the Magistrate on the first occasion, 
the case can only be dealt with un- 
der Section 290 C. C. P. So 

(2) A Magistrate may require an accused 
to deposit money in lieu of — for 
his good behaviour . 

(3) No — can be legally demanded from 
persons convicted of theft 


rae 


See Full Bench 


14 


25 


112 


99 


34 


60 


11 


48 


23 


“30 


x - , 
> e 


y 
SENTENCE. 
Remarks on the comparatively light— 
“passed without any reason in a case 





Uniawyun Assemsiy.— Continued.) 


in the same position as those mep- 
bers of the ~- who struck the blows 


of false charge ot murder ill (2) Case of an — the members of which- 

See Capital — were held guilty of an offence un- 

See Cumulative — der Section 402 of the Penal Code 

See. High Court. on their own admission that they not 

See Kidnapping (5) only knew that the assembly was 

Srare Orrences. ish acd an assembly for the’ purpose of 

Application for pardon or mitigation committing dacoity, but also that all 

ot punishment for waging war the persons (including themselves) 

against a power “in alliance with constituting the assembly lived on 

the Queen, should be made to the , ia the proceeds of dacoity and had no 
Executive Government. eee 100 other means of living 

Suanons. See Witness (4) See Culpable Homicide not amounting 

T to Murder (1) 


See ‘Riot. 


97 


THEFT. 
A person acting under a claim of 


vV. 
right (bowever ill-founded such Vervicr. - 


Trespass. 


claim may be) isnot guilty of — 


was held guilty asa principal, and 


See Imprisonment. 
See Criminal — 


U. 


UNLAWFUL ÅSSEMBLY. 


(1) Where persons join an — for the 
purpose of committing an assault, 
and instead of preventing those 
armed from using their weapons, 
encourage them to do so, they are 


(1) A Sessions Judge ought*to record 


by asserting it - wee 57 distinctly whether or not he agrees 
- See Amends (2) (3) in the — of the Jury 
See Security (8) (2) A Sessions Judge cannot control — 
Torture. of Jury x 
(1) Where several prisoners were all wW. 
concerned in a case of —, and were . : ; 
prosecuting a common object, each Warrant. See Witness (1) 


WATER-RIGĦTS. 


not as an abettor of others 3 eee rocedure in disputes about — se 

2) Exposition of a Police Officer's s3 A 
2 powers of arrest and detention ‘of (1) A Magistrate is not, bound, under 
accused persons and witnesses, - Settion 191 C. C. P., to enforce the 
with-a view to the suppression of attendance of a— by warrant, 
the practice of — ws tb. except on proof of due service of 
TRANSPORTATION. ‘ : : summons : on 
Neither under Section 307, nor under (2) There is no law or principle which 
Section 394 of the Penal Code, can prevents. a person suspected and 
a prisoner be sentenced to 14 years’ ~ Charged with an offence, but dis- 
—, the punishment awardable under charged by the Magistrate for want 
those Sections being — for life, or of evidence, from being afterwards 
rigorous imprisonment for 10 years admitted as a— for the P 

with fine : oe 4l tion 


(3) A Magistrate cannot decide the case 
of a prosecutor without examining 
his —. If, upon such trial, he 
finds that’ the prosecutor has no 
right to bring a criminal charge, he 
should acquit the prisoner 

(4) Regarding issue of proclamation and 
service of summons against default- 
ing — - 


See Discharge. 
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quiry into the value of securities in ap- 


: peàls to the Privy Council 


. 2.-—— Map sent up in appeals to be past- 


ed upon cloth 


. 3.-— Early transmission of Annual State-- 


ments and Returns 


4.—Memorandum of appeal to be em- ' 


hodied | in deerees of Lower Appellate 
Courts 


. 5.—Records of Execution Cases appeal- 


ed to the High Court to be sent up 
complete 


.6.—'Transmission of records in Civil 


suits appealed to the High Courts 


0. 7.— Exemption of cer tain Native Gen- 


tlemen from personal attendance in the 
Civil Courts 

8.—Indents to be made to Superintend- 
ent of Stationery for printed Forms A 
and B for the preparation of Registra- 
tion Memoranda E 


. 


No. 


No. 


No. 


‘No. 


No. 


No. 


No. 1 


No. 


9.—Reception of Documentary evi- 


dence 

10.—Statement called for showing the 
amount of fees paid by candidates for 
admission as Pleaders and Mooktears 
1d.—Time for Uncovenanted Judicial 
Officers joining their appointments 
1%.—Applications for enrolment by suc- 
cessful candidates passed as Pleaders 
and Mooktears, how to be dealt with . 
13.—-Return called for showing sale o of 
establishment attached to each Small 
Cause Court 


14.—Toll on. "Civil Court Peons to be 
debited to the Peons’ Fee Fund 


15.—Register prescribed by Circular 
Order No. 62 of 1845, and separate 
book for copies of Mooktearnamahs 


16.—Travelling 
Small Cause Court Judges 


Allowance Bills of 


CRIMINAL CIRCULAR ORDERS. 








No. 1.—Relative to the Procedure enjoined 
in Chapter XI of thé Code of Criminal 


Procedure 


No. 2.—Meaning of the term “immediately 


subordinate” in Section 434 of the Code 


of Criminal Procedure; 


and power of 


1 


Magistrate of District to call for and 
examine the record of any Magistrate 
within his District sak 
No. 3.—Preparation and issue of Warrants 
prescribed by Sections 383, 384, and 
386 of the Code of Criminal Procedure 


me 


RULES OF PRACTICE OF THE- HIGH COURT. 








Rules of business “of the Appuilate High Cou dated the 16th May 1867 ` bra a 


INDEX 
= (PRIVY COUNCIL RULINGS:) 








; A. 
Apsconpep ÛFFENDER. 


(1) Regulation XI. 1796, being a highly 
: penal statute, should be construct- 
ed strictly. As it makes no ex- 
press provision for the case of joint 
proprietors of land or persoñs jointly 
holding a sudder farm of land, in 


the absence of clear words indicating . 


such an intention, it cannot be 
assumed that the Legislature in- 
tended to authorize the confis- 
cation of the property of any person 
other than the delinquent cae 
(2) A sale under the above Regulation 
does not extinguish under-tenures 
or incumbrances ‘created by the 
delinquent or those through whom 
he claims she 
(3) Power of the Governor-General in 


Council under the same Regulation ` 


to pronounce an order of confisca- 
` tion against — pee 
(4) Where a forfeiture was declared 
against three’ of four brothers con- 
stibuting a joint Hindoo family,— 
Herp that the forfeiture did not 
enure for the benefit of the fourth 
brother who was entitled to his 
fourth share iu all the ancestral 
property of the family, and that 
the widow of the ancestor was also 
entitled to maintenance 
Acquiescencs. See Adoption (1) 


ADOPTION. 


(1) According to Hindoo Law, a second 
— (the first adopted son still exist- 
ing and remaining in possession of 
his character of a son) is invalid. 
The ‘acquiescence of thé first 
‘adopted son, after he came of age, 
in the division of property made by 
the adopting father between hig 
two adopted sons, was not equiva- 
lent to a previous consent (binding 
on the first adopted son) to the 
disposition of the ancestral property 
by the father, but was binding on 
the first adopted son with regard 
to other property of which the 
father had the power of disposing 
by an act infer vives without the 
consent of the first adopted son ... 


ADOPTION. — ( Continued.) 

(2) According to Hindoo Law, an — may 
be made either by a man in his 
life-time, or by one of his wives after 
his death under a power conferred 
upon her for that purpose by her 
husband ` . see 

AGREEMENT. 

Where, during the pendency of a suit, 

the plaintiff in cunsideration of 

_Ris.2,000 executedcontemporaneous- 
ly a farigh-kuiti or relinquishment 

of the claim made by himin the suit, 

_ and an tkrarnamah or engagement 

to deliver in a razenama or deed 
acknowledging himseif to be satis- 
fied,—Hxup that the farigh-kutti 
zand = razenama amounted to a 
decided—for the settlement of the 
action; and that, although the 
plaintiff sued as a pauper, yet, as 
it was questionable whether he 
should have been allowed to sne as 
a pauper; and as he had failed to 
perform his duty according to his 
engagement in entering up a raze- 
nama, he was liable to pay the con- 
sideration-money of the costs in- 
curred in consequence of his unsuc- 
cessful and apparently unjust litiga- 
tion in reference to his claim which 
he had instituted and carried on 

: for the purpose of freeing himself 

from the obligation which he en- 

tered into by this farigh-kuiti 
ALLUVIAL LAND à 

The owner of land, before it is inun- 

dated, remains the owner of it while 

it is covered with water, and after 

it becomes dry 
ANCESTRAL PROPERTY. 
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oe 


er (4) 

; See Adoption (1) 
APPEAL. 
Quere.—Whether the leave given by 

the Courts in India to a party to sue 

in formå pauperis, would enable him 

to prosecute the — to the Privy 

Council without obtaining the leave 

of the Privy Council 


B. 


| Benamer. See Evidence Q) 
i See Onus Probandi. 
57 | Bounvary. See Punchay@. e 
, e 


h 


See Absconded Offen 
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lviii ' INDEX (PRIVY CoUNCIL rọLIÑGs.) 
C. Hixvoo Law.—(Cantinued.) 
Compromise, See Agreement. the life-time of the testator’s widow; 
Conriscation. See Absconded Offender. and on the death of the testator's 
Costs. See Agreement. -- widow, B's widow claimed his share. 
D. Herp that B and C took A’s 
i : moiety under the will as tenants in 
Damaces See Lease. 


Division. See Adoption a) 
See Hindoo Law (1) 


F E. 
Bsecrmenr See Khas Mehals. 
See Lease. 
Esropren. See Punchayet. 


Evinexcr 


(1) In eases of sales'in execution - where* 


a benamee purchase is a'leged, the 
decision of the Court should rest, 
not upon suspicions, but upon legal 
grounds established by legal — .. 
(2) Power of High Court to take origi- 
Te nal — anew i 
(3) A native case is not necessarily false 
and dishonest, because it rests on 
a false foundation, and is support- 
ed in part by false — se 
(4) The provision in the Code of Civil 
Procedure which requires Judges 
who admit fresh — on an appeal to 
record their reasons, though not 
a condition precedent to the re- 
ception of the —, is yet one that 
ought at all times to, be strictly 
complied with — mS 
Danger of altogether discrediting 
native witnesses deposing vivd voce 
by reason of the necessity imposed 
on the Court to sift the — of such 
witnesses with great minuteness 
and care ses 
See Marriage (1) 
See Practice (2) 
» See Punchayet. 
See Trial. 


(5) 


F. 

Fravp. 

: In considering a case of alleged — in 
the purchase of an estate, it is 
material to enquire what relation 
the purchase-money paid bore to 


the value of the estate ess 
Forma Paureris. See Pauper. 
H. 


Hien Courr. See Evidence (3) 
Hixvoo Law. 

(1) A Hindoo testator, after the death of 
his widow, gave a moiety of his pro- 
perty to his brother A, and on_ his 

è death to A’s two sons B and C. 
A died in the life-time of the testa- 
tors widow, and a complete division 
of all A's property which was held 
in ¢o-parcenery was agreed upon 
between B and C. B also digd in 

e o 
® 


10 


13 


10 


common, and that each of them had 
a vested interest in a one-fourth 
share, though the actual enjoyment 
was postponed until the death of 
the widow ;-and that the claim of 
- B's widow was not barred by the 
doctrine of—that a widow succeed- 
ing as heir to her husband cannot 
recover property not in the posses- 
sion of her husband, which doctrine 
was held to be inapplicable to the 
case of property in which the hus- 
- band bad a vested interest under a 
will or deed, though the actual 
. enjoyment thereof was postponed 
` during the life-time of another. 
According to thea widow cannot’ 
claim an undivided property “ss 
(2) The question being whether the suc- 
cession in this case was regulated 
. by the Bengal or Mithila Law,— 
Hep, in accordance with the Court 
below after, an examination of the 
evidence, that the Mithila Law was 
applicable we 4l 
(8) The question being whether the 
: descent in the family in this case 
was to be regulated by thè Dya- 
bhaga or the Mitakshara,—Hern, 
upon the evidence, that the Dya- 
' bhaga applied to the decision of 
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the cause we 44 
See Adoption. 
See Inheritance. 
See Reverszoner. 
I. 
INHERITANCE, . 
According to the Mitakshara, a 
sister’s son cannot inberit 25 
See Hindoo Law (1) 
J. 
Joist Hinnoo Famy. See Absconded Offend- 
er (4) re 
Joint Prorerrr. See Undivided Property. 
JURISDICTION. . 
Quere.—Whether the Courts in In- 
dia have any — to determine a 
-question involving a mere declara- 
tion of aright to perform religious 
e ceremonies w OF 
K. 


Kunas Menars. . 
There is no relation of landlord and 
tenant between the Government 
aud the owner of — in the 24-Per- 
` gunnahs. The latter is the land- 
lord to the ryots, and is not himself 


INDEX (PRIVY COUNCIL RULINGS.) 
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Kiras Munats.-—( Continued.) 


aryot. The right and title of the 
Government is to the rent, but does 
not include a right to the possession 
of the lands, though such a right 
might arise by forfeiture or extinc- 
tion of the ownership, and the onus 
is on the Government to prove its 
claim to the possession of the lands. 
A dispute between two private owners, 
whether as to boundaries or lands, 
cannot divest the title of either to 
possession in favor of the Govern- 
ment, if the- Government have 
merely arent or jumma. The title 
to sue for possession of the lands 
Belongs in such a case to the owner 
whose property is encroached upon. 
If he suffers his.right to be barred 
by limitation, the ‘practical effect is 
the extinction of his title in favor 
of the party in possession ; but his 
cause of action cannot be kept alive 
longer than the legal period of 
limitation of 12 years by the expe» 
dient of inducing the Collector to 
make common cause with him... 


L. 
Leasr. 


Where a person became surety for 
the due performance by the lessee 
of the obligations contained in a — 
for a term of years, and afterwards 
became a partnes with the lessee, 
and the lessor evicted the lessce 
before’ the expiration of the— 
Herv that a suit would lie by the 
surety for damages arising from the 
illegal ejectment, although the 
surety was not a party to the origin- 
al contract with the lessor. Ex- 
planation of the principle of assess- 
ing the damages 


Lreimmacy. See Marriage. 
Limitation. ¢ See Khas Mehals. 
M. 

MAHoMEDAN Law. See Marriage. 

Mainrenance. See Absconded Offender 
(4) 

MARRIAGE. 

(1) According to Mahomedan Law, mere 

-continued — co-habitation, vithout 
proot of —, or of acknowledgment, 
is not sufficient to raise such a legal 
presumption of —, as to legitimize 
the offspring — and ackuowledy- 
ment muy be presumed, but the 
‘presumption mast be one of fact, 
and, as such; subject to the applica- 
tion of the ordinary rules of evi- 
dence. A subsequent —, so far 
from furnishing a ground for pre- 
suming a prior ~, primd facie at 
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. RecvLaton XI. 1796. 


MARRIAGE 


josai excludes that presumption ... 
- (2) The celebration of the seventh month 





of pregnancy, and the celebration. 


of the birth of the son, are suffici- 
_ ent to prove the — and legitimacy 
of the son 


Mesne Prorrrs. 


A presumption arises against a claim 
for —, from non- -claim for 7 7 years... 


MORTGAGE. 

(1) According to Section 8 Regulation 
XVI. T806, where mortgaged pro- 
perty is situate in two Districts, an 
order of foreclosure relating to the. 
whole property may be obtained in 
the Court of either District 

(2) The order of foreclosure having been 
served on the widow of the deceased 
mortgagor who had a lift-interest 
and also was the guardian of the 
minor adopted son and legal repre- 
sentative of the deceased, the ser- 
vice was held to be suflicient 


N. 


Native Casus, See Evidence (8) (5) 
Nernsw. See Sisters Son. : 


O: 


Oxus Propanpr. 


Allegation of benamee purchase of a 
talook sold in execution of a decree 
See Khus Mehals. : 


P 
Partition. See Division. 
Pzurer. See Agreement. 
See Appeal. 
Practicr. 


(1) The — of the Privy Council has 
been never to favor objections merc- 
ly of form 

(2) Duty of Privy Council to examiné 
the whole evidence, and to form 
for itself an opinion upon the whole 
case 

See Appeal. 
Presuxrriox. See Marriage a)’ 
See Mesne Profits. 


Possusston. See Khus Mehals, 


PUNCHAYET. 


An agreement between the parties to 
abide by the determination of a 
— fixing the line of boundary, and 
the determination of the —, were 
held to be not cosclusive evidence 
so as to bar either party from show- 
ing the determinatiun of the — to 
be inequitable 2 


R. 


er. 
See Jurisdiction. 


Rrniarous CEREMONIES. 


1 


13 


th, 


10 


~ 
ee 


8 


See dAbsconded Offend- 


ik INwa KIVI COUNCIL KULINGS.) ` 





REVERSIONEB. i : T 
A person having only a contingent Taran beh 7 
estate ‘during the life-ti if ` : ae 
Spee wider, ET S ee In trying a question of fact, no Judge 
simlpy on the ground of the neces- Pronin TOE prine F On 
- sity that the contingent — may be 1S OWE: Sno wledZe:- and. Dener OF 


under of protecting his contingent public ramour, and without sufi- 





27 


interest. It is therefore essential çient:legal evidence zo 
to see that-he has such an estate as PE ON ; 
entitles him to come in that way, - ; aa 3 See Hi D- 
i e. that he holds the character | SRD, EnorpntY. See Mindod Law a) 
which he alae > 25 = V. 
5. : Vestrb Intenest. See Hindoo Law (1) 
Sanz. See Absconded Offender (2) ` w. 
See Evidence (1) A à 
See Fraud. ' “3 Wow. See Absconded Offender (4) 
See Onus Probandi. - . See Hindoo Law (1) i 
Sisrer’s Son. See Inheritance. . or See Reversioner. 
Succession See Hindoo Law li i * -| Win. See Hindoo Law (1) 
Surety. See Lease. Witnesses. See Evidence (2) (5) 
- . 
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The Weekly Reporter, 


APPELLA’ TE HIG n COURT. . 








jake ‘8rd Jangary 1867. 
Present: ; 


The Hon'ble Sir Barnes Peacock, Kt, 
Justice, and the Hou’ble 
Judge. 


“Chief 


Estoppel—Hindoo Law of Inherit- 
noe ance—Decrees against Sisters. 


_Case No. 2123 of 1866. 


Special Appeal from d decision passed by 
Mr. E. S. Pearson. Judge of Tirkoot, dated 
the 29th May 1866, affirming a decision 
passed by Syud Emgad Ali, Principal 


Sudder Ameen ‘of that Distr ict, dalea the| . 


18th April 1865. 
Toren Sohoy (Defendant) Appellant; 


: wersus 
Mahtab Koonwar (Plaintiff) Respondent. 
Mr. R. E. Twidale for Appellant. 


No one for Respondent. 

` The survivor of several Hindoo sisters-is not bound 
by decrees obtained against her sisters during. their 
lives whose interest was ‘only a life~interest in their 
father's property which, on their death, pissen to the 
survivor as heir of her father. 

Peacock, :C. J.—Tur plaintiff in this case 
claims as heir of her father. She does not 
claim ans heir of her sisters; and although 
she and her sisters took the estate ns heirs of 
the father, still her sisters. hid merely the 
‘Tight which a female takes by inheritance, 
namely a right which continues only during 
hern life. The sisters could not transmit the 
estate to their heirs, bùt, the estate upon. 


. their-death passed to the plaintiff as the heir 


of her father. Therefore the plaintiff is not 
bound by the decrees which were obtained 
„against the sisters during their lives. 

l "The decree of the Lower Appellate Conrt is 
‘affirmed, but without costs, no one appearing 
for the respondents, z : 


g 


L. S. Jackson, 


js equally indefinite. - 
| long before. 


. a The 3rd January 1867. 
- Present: 


The Hon’ble ‘Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble L. S. Jackson, 
- Judge. 


- User. 
‘Case No. 2189 of 1866. 


| Special Appeal from a decision passed hy 


Mr. O. Toogood, Judge of Reerbhoom, 
‘dated the 4th. June 1866,- reversing a 
decision , passed hy Baboo :Kedaressur 
Roy, Moonsiff of Gopalpore, dated the 
23rd February 1866. 


Mooktaram Bhuttacharjee (Plaintiff) 
Appellant, 
versus 
Hurro Chunder Roy and-another (Defend- 
ants) Respondents, i 
Baboo Roopnath Bannerjee for Appellant, 
-No one for Respondents, 


`œ A user all along or from before does not necessarily 
prove a right. 
time from which the right would be. gained or presum- 
ed to have been gained. . 


Peacock, C. J—We think that what the 


Judge means to say is that, looking at -the - 


evidence, it does not prove a right. He 
says “ a prescriptive right”, but he means 
aright which the plaintiff has acquired -by 
usage. Then the question is, was it proved 
that hé had got aright by nsage ? 
issue was whether the lands have been all 
along irrigated. But the expression “ all 
along”. is very indefinite. The Ameen, who 
was sent: to make the local enquiry, says that 
the right was exercised from before which 
It does not show how 
- Probably; it means. from before 
the « occasion when the defendant admits’it to 
have heen-exercised. Aecusew all, „along. or 
from before does not n&cessarily prove a 
x i 


Its existence must be proved from a . 


The lst - 


G 
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right. It must be proved to have existed 
from a time from which the right would be 
gained or presumed to have beeen guined. 
The Judge says that this has not been proved. 
We think that the Judge was right. It 
lias not been shown that the right has been 
used from such a length of time as would 
cause a right, or from ‘which such a right 
might be presumed. 

The case does not come within the pre- 
cedent‘cited (Sheikh Goburdhun vs. ‘Sheikh 
Sadhoo, 1 Weekly Reporter, p. 244). We 
do not mean to say that we coneurin that 
' decision. , If it were necessary for us to 
decide that point, we should probably have 
referred the question to a Full Bench. But 
without expressing avy opinion as to that 
decision, it appears to us that- what the 
Judge iv this case means to say is that, 
assuming the evidence to be true, the plaint- 
iff has uot proved a right to take the water 
out of the defendant’s land. 


The decision of the Lower Appellate Court |. 


is affirmed, but without costs, no one appeur- 
ing for the respondent, 7 ; 





The 3rd January 1867. 
Present : 


The Hon’ble Sir Barnes Peacock, “Bt, Chief’ 


Justice, and the Hon'ble L. S. Jack- 


son, Judge. 


Suit for kubooleut—Relation of land- 
lord and tenant. 


Case No. 2193 of 1866 under Act X of 1859. 
Special Appeal from a decision passed by | ay 
Ur. E. W. 
Moorshedabad, dated the 31st May 1866, 
affirming a decision passed by Baboo 
Poorno Chunder Ghose, Deputy Collector 
of that District, dated the 26th February. 
1866. 
Ramessur Audhikaree (Defendant) 
_ Appellant, 


versus 
‘Messrs. R. Watson & Co. (Plaintiffs) Re- 
spondents. 
Baboo Kishen Dyal Roy for Appellant. 
Mr. J. S. Rochfort nud Baboo Onookool 
*Chunder Mookerjee for Respondents, 


In order to maintain a suit for a kubooleut, the plaint- 
iff must show that the relation df landlord and tenant 
existed betiveen him and the defendant. 

Peacock, C. J.—In order to gmnaintain 
his suit for a RuboSleut, it was necessary for 


‘Molony, Officiating Judge of 


REPORTER. ALUUNGS. [YOu Vad. 





the plaintiff to show that the relation of 
landlord and tenant subsisted between him - 
and the defendant. No such relationship 
has been proved. The plaintiffs may have 
aright (we cannot say whether they have 
or not) to the land, and the defendant may 
be a trespasser. -It has been frequently 
determined by this Court thata mere tres- 
passer cannot be sued for a kubooleut. 

The decree of the Lower Appellate Court 
is reversed with costs, and a decree given 
for the defendants with costs in’ all .the 
Courts. 


The 3rd January 1867, 
Present: 


The Hon’ble Sir Barnes Peacok, Kt., Chief 
Justice, and the Hon’ ble L. S. Jackson, 
Judge. 

Section 13 Act X of 1859—Notice of - 

Enhancement—Decrees. 
Case No. 2121 of 1866 under Act X. 
of 1859. 


Special Appeal from a decision passed by 
Mr. G. G. Morris, Additional Judge of 
Jessore, dated the 3\st May 1866, revers- 
ing a decision of Baboo Kislo Beharry 
Mockerjee, Deputy Collector of Khoolna, 
dated the 27th November 1865. 


Chunder Monee Dossee (Defendant) 
Appellant, 


VEFSUS 


Dhuroneedhur.Luhory and others (Plaint- 
iffe) Respondents, 


Mr. J. 8. Rochfort and Baboo Nuleet 
Chunder Sein for Appellant. 


Baboo Bungshee Dhur Sein for Respondents, 


According to Section 13 Act X of 1859; a notice of 
enhancement must be served, not upon the under-tenant 
or ryot or his-agent, but personally upon the under- 
tenant or ryot himself, in or before the month of Cheyt. 
If it cannot be so personally served, it must be affixed 
at his usual place of residence in "the district in which 
the land is situated, or if he have no such place of 
residence, at the mal kutcherry, &e. 

The decrees of the Lower Courts should be explicit 
in their terms, as well as in accordance with their 
judgmeuts. 


Leacock, C. J.—Tus law (Section 13 Act 
X of 1359) is very express. Is says that 
no under-tenant or ryot shall be liable to 
pay any higher rent for the ‘land held or 
cultivated by him than the rent payable for 
the previous year, unless a written notice 
shall have been served on such under-tenant 
or ryotin or before the month of Cheyt. 
The Section goes on to say that the notice 


’ 
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shall, if practicable, be served personally 
on the under-teuant or'ryot, ‘or that,'if’ for 
any reason it cannot be so’ served, %t shall be 
affixed at his usual place -of residence in 
the district in. which ‘the land is situated, 
or if he -have no such place of- peut 
at the mal kutcherry &e ` ` 

The question ‘to be, determined now. is, 
. whether there was personal service within 
the meaning of this -Section. It .is not 
found expressly that the persou.upon whom 
the notice was served was the general 
agent of the defendant who is a’ purdah 
Jady managing all her affairs. Even, if that 
had been found, I do not think it would have 
been sufficient, . It ‘is found: merely that 
the defendant had chirged this tenure with 


a certain amount to the father of the person. 


upon whom the notice was served ; that 
the person upon whom the notice was served 
. was collecting the surplus rent for this lady ; 
and that he is called à gomastah. It was 
served upon him, not at the premises the 
suliject of the action, but at some factory. > 

It appears to me ‘that that was not per- 
sonal service on the ryot. The sot does 
not say that the notice shall be served per- 
sonally upon the under- tenant or ryot or his 
agent, buteupon the -under-tenant or ryot, 
The “notice in this > case was ‘not served 
personally on the under-tenant or ryot, and 
if, for any reason, it was shown that it could 
not be served personally,upon her, then it 
ought to have been served by being affixed 
at her usual place of residence in the dis- 
trict, or, if she had no such residence, in the 
manner prescribed by the. Act. ‘That not 
having been done, I do not think that the 
notice can .render ‘the: tenant liable to_ be 
enhanced. 

It is not for us to determine what the 
law ought to be. We have only to adminis- 
ter the law as we-find it. If the law says 
that, if the notice cannot be served person- 
ally, i it shall be served in some other manner, 
we must see if the notice has ben ser ved 
in that particular manner. 


Under the circumstantes. I think that 


the decision of the first Conrt was’ right 


that the notice was not served, and, conse- 
quently, that the defendant was not liable’ 


The decision of the Judge will be reversed. 


with costs. ` 


Jackson, J—I am of the same- opiħion. l 


I would only add this that there are words 


in the judgment of the Lower Appellate, 
Court which might seem to amount. to a. 


finding on his: part that personal service 
bad been effected. He says, “TI cannot think 
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f month of Chèyt: - 
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that appallant o was unaware of. the notice.’ 

These: words may ‘be taken to mean a 
notice was served personally in some way 
or other: , But a vague finding of: that sort 
is not sufficient. The Judge mist find thué 
the notice was served in or- before the 
“It cannot be presumed 
that the supposed agent, ‘the witness 
Shustes Bhur Deb, “gave a receipt on ‘the 
very last day of the month of Cheyt ; and 
it certainly, cannot be supposed, and the 
Judge cainot be supposed tô have found that 
that notice was served within that month. 

I also desire to, observe that’ the decree 
of the Lower Appellate Court is by no 
means drawn up with thit degree of 
precision and regularity with which it 
ought to have been under the Civil Proce- 
dure Code. Section 360 prescribes | that 
the decree must specify “clearly the relief 
granted. or other determination of the 
appeal. ”" In this case, the Judge merely 
says, ‘“‘ I.reverse the order of the Lower 
Court inthe matter of non-service of notice, 
and give a decree with. costs in favor of 
plaintiff, respondent.” The decree should 
always be properly drawn up in such terms 


„as to leave no doubt of what the Appellate 


Court intended to award. 

In the . present case the Judge says, 
“I give a decrée with costa.” ‘Does he 
mean a decree for the whole thing „claimed. 
in the plaint, or for the amount which the . 
Lower Court had, in the first instance, found. 
the plaintiff entitled to (that decree having’ 
been altogether set aside), or for what ? i 

I think it important that the Lower Courts 
should take care that their decrees gre 
explicit in their effect, as well as in accord- 
ance with their judgments, - 

Peacock, C. J.—I entirely agree in ‘the 
remarks of my Hon’ble colleague in regard 
to the decreé, and. think that, if we, “had 
to décide the ease: upon that ground, 
we should have been obliged to remand it 
in consequence of the vague terms in which 
the decree has been drawn up. ; 


The 3rd J anuary 1867. 
Present: 

The Hon'ble Sir Barnes Peacock, Kt. Chief 
Justice, and the Hon’ble L, S Spaen; 
` Judges 

Limitation—Minor. are 

Case No. 2360 of 1866. . ve 

Special Appeal from a decision pased `h; Yy 
` Baboo Kadernath “Batigrjce, Officiating 

> Additional Principal Suddar Ameen of 


ee D o 
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East Burdwan, dated ‘the 9th August 
1866, -affirming a decision passed by 
Bahoo Bhooputty Roy, Officiating Sud- 
der Ameen of that District, dated the 
13th November 1865. 


Radhamohun Gowee (Defendant) Appellant, 


VETSUS: 


Mohesh Chunder Kotwal and others 
(Plaintiffs) Respondents. 


Baboo Nil Madhub Sein for Appellant. 


Baboos Nobo Kishen Mookerjee anà Umbicea 
Churn Banerjee for Respondents, 


The mere fact of a plaintiff not sning within 8 years 
of, his attaining majority will not, in cases where Act 
XIV of 1859 allows’a general limitation of 12 years, bar 
his suit $f brought within 12 
cause of action accrued. 


` Peacock, C. J—Tue Principal Sudder 
Ameen seems to have misunderstood the 


case whiéh he has cited from the 5th. Vol. of 


the Weekly Reporter, p. 219 In that case 
it “was held that the mere fact of a plaintitf 
not suing within 3 years of his attaining 
majority will not, in cases where Act XIV 
of 1859 allows a general limitation of 12 
years, bar his suit if- brought within 12 
years of the time when the cause of action 
accrued, That is to say, he may bring it 
either within 8 years from the time of his 
attaining majority, or within 12 years from 
the time when his cause of action accrued, 
whichever ended last. 


. In this case it is not found that the plaint- 
iff brought his suit within 3 years after at- 
- taining majority, and therefore it was neces- 
sary. for him to show that che brought his 
snit within 12 years from the time of his 
dispossession. The Principal Sudder Ameen 
has uot entered into the question as to when 
he was dispossessed, aud when the cause of 
action actually accrued, because he thought 
it unneceasary to do so; he having misap- 
prehended the decision above quoted, and 
thought that, whenever the cause of action 
accrued, the plaintiff would be entitled to 
sue within 12 years from thé time of attain- 
iugehis majority. eo 
The case must be remanded in order that 
the Principal Sudder Ameen may try whe- 
ther the suit was brought withia 3 years 
after attaining majority, or within a 2: years 
from the time® wien the cause. of action 
accrued, a à 


years of the time when’`ths | 
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The 3rd January 1867. . 


5 © Present: 
The Hon’ble F. B. Kemp aud W. Markby, 
i Judges. f 
‘Sale in execution—Bona fide pur- 
. chaser. . 


Case No. 520 of 1866. 


Special Appeal from a decision passed by 
Ur. H. Richardson, Additional Judge of 
Jessore, dated the 15th December 1865, 
affirming a decision passed by Baboo 
Modoosoodun Ghose, Sudder Ameen of 
that District, dated the 21st December 
1864. 


Baboo Huronath Roy and others (Defendants) 
` Appellants, 


: versus 
Mothooranath Acharjee (Plaintiff) Re- 
spondent. 


Baboo Bungsheedhur ` Sein for Appellants. 


Mr. R. E: Twidale and Babéo Nilmoney 
Sein for Respondent. 

dA, in satisfaction of a decree against B, caused the 
sale of a tenure styling it a jote jumma. C, the superior 
zemindar, purchased the tenureas such for S00 Rs., 
but failing to pay the balance of the purchase-money, 
the tenure with the same description was resold and 
purchased by C for 1 rupee. A, on diseoverfhg his mis- 
take in having advertize@ the property as a joie jumma 
when in fact it was a shu milat talook (a more permanent 
anıl valuable holding), caused a sale of B’s rights and 
interests in the shamilat talook, and having purchased 
them himself, was pot into possession. A then sued for 
rent under Act X of 1859 when C intetvened as in en- 
joyment of the rent, and Æ’s suit was dismissed. 4 now 
sues to establish his right to the shamilat talook. HeLD 
that A was entitled to succeed as he had acted bond fide, 
and that Ç could not bé considered an innoceut purchaser 
fora valuable consideration, but a purely speculative 
purchaser, as he must know that no such tenure as 
that whicb he purchased under the denomination of 
Jole jumma had any real existence. 

Kemp, J.—Tuis was a suit to recover 
possession of a tenure called n shamilat 
tulook, from which it was alleged that the 
plaintiff had been ejected by the defendant. 

The’ plaintiff, in satisfaction of a decree 
held by him against one Gopeenath Roy, 
judgment-debtor, caused the sale of the 
tenufe, the, subject of this suit, styling it a 
“jote jumma’? The defendant, who is also 
the superior zemindar, purchased the tenure 
under the above description for rupees 900 ; 
bas failing to pay the balance of the pur- 
chase-money, the tenure with the same de- 
scription. was re-sold dnd purehased by the 
defendant for the nominal price of 1 rupee. 

The plaintiff, the decree-holder, finding 
that, he had made a mistake in advertising 
the property as a jote jumma . when in fact 
it was a shamilat talook, a holding of a 


. 
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much more,- permanent character and: con-' 
sequently. of far grenjer. value, caused a: sale- 
of the, rights and interests, of. the, judgment- 
debtor in the said shamilat talook totbe' put 
up for sale and purchased them himself, and 


was put into: ; possession. Subsequently,” on 


the Plaintiff suing for the rents under the 


provisions of Act X of,1859, the defendant 


intervened and, claimed. to be in the; -enjoy- 
ment of the rents in virtue of “his purchase of 
the rights and interests of the judgment- 
. The rent suit of 
the plaintiff was, dismissed, —hence this suit 
to establish his right, to the shamilat talook 
purchased by him in satisfaction of his 
„decree. 


debtor in the jote jumma. : 


The Court of first instance gave the plaint- 
tiff a decree, holding that he had. proved the 


‘existence of the shamilat talook, and the 


non-existence of any jote. jumma.” The 
Judge coufirmed this decree, observing that 
“ the plaintiff had not in-his opinion. caused 
“ the re-sale with any intent to defraud the 
“malik (inthis case the defendant), but 
“simply under -a mistake of the character 
“and grade -of the tenure.’ 


purchased. by the defendant existed ; and 


that the defendant, who, from his position as |- 


- owner of the parent zemindaree, ought to 


have known that .no such jote: jumma ex- 


isted, purchased on speculation. ° 


In special appeal it is contended that the. 


defendant having previously purchased tlie 
rights.and interests of the judgment-debtor |. 
ata. salo in execution of n decree held at the 
instance of the plaintiff; the re-sale aud 


purchase of the same property by the plaint- |! 
denomination. can j' 


f 


iff under a different. 


neither avail:the plaintiff, nor affect the title 


of the defendaut. 


We think that substantial jostica has been 
done in this case. 
there is no such tenure as that purchased by 
the defendant for a nominal’sum under the- 
denomination of'n jote jumma. The plaiit- 
iff, it is true, advertised the. tenure under 
the above description ; but of the fact of its 


- non-existence, independently of the evidence 


adduced by the plaintiff, which has been 
found by both the Lower -Courts_to be satis- 
factory, we have the significant fact that the.|, 
defendant, whois .the zemindar; ‘and ‘who 
must have.well known-that no ‘such tenure 
was recorded -in his zemindaree; serishtah, 


allowed his first’ purehase to fall through; | 
and then purchased at, a fu haequent ‘Bale for 


a, nominal sum. © ae as 


i ; A . 
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The Judge |" 
was- satisfied. that’ no such tenure as a jote 
` jumpa answering to the description of ‘that 


It is very. clear that |. 


-Baboos Dwarkanath 


| palate 2 J 5. 


“The rigtite and inter ests of the judgment- 
‘debtor were alone sold, and -nothing was 
guaranteed to the purchaser. - -The plaintif 
acted “ bond fide,” and the defendant can- 
not be called an innocent purchaser’ for a 
valuable: consideration, as he was in a position. 
‘to-know, and-miust, haye known that no-such 
tenure as .that which he purchased under 
the denomination of a -jote jumma had any 
real existence. His purchase wus: a purely 
speculative one. . ` 

The appeal. is dismissed: with costs, and 
interest: pave by the appellant. 





The 3rd January’ 1867. 
Present: `> 
The. Hon'ble F. B. Kemp and W, Markby, 
: Judges. 
emnaties: (Suits for)—Hindoo Law. 
‘of Inheritance —Sale—Arbitration— 
Alienation by managing owner. 
Regular Appeals from a decision passed 
by Baboo ` Nurottum Mullick, Principal 
: Sudder Ameen of Bhaugulpore, dated 
the 19th March 1866; > 
"Case No. 195 of 1866, 


Goureenath and. another (Defendants) Ap- 
. ‘pellants, 


VETSUS:, 
The Collector of Moughyr and another _ 
, - (Plaintiffs) Respondents. . , 
Baboos’ Dwarkanath: Mitter and Kishen 
Sueca, Mookerjee for A ppellauts. 
Baboo Kishen Kishore Ghose ‘and Juggo- 
danund Mookerjee for Respondents. 
Suit laid at rupees 1'4 638: +13-2-12, 
_ Case No. 209 of 1866. 
The Court of Wards,of Monghyr, on behalf 
‘of Manick Rim. and Salgram, the lunatics, 
- (Plaintiff) Appellant, 
versus ` 
Rughoobur Dyal and others (Defendants) _ 
‘Respondents, 
Bahoos Kishen Kishore Ghose and Jugg o~ 
danund. Mookerjee for Appellant. 
Mitler and Kishen, 
Sueca; Mookerjee for Respondents, ` 
Case No. 211 of 1866. PE a 
Koer Sheopershad Narain (one of the De-, 
fendants) Appellant, 
wersus. 


The ‘Collestor of. Mònghy:® - 
(Plaintiffs) Respondents. 


and.. others. 


6 ; Civil 





Baboo Kishen Sueca Mookerjee for Ap- 


pellant. 


Baboos Kishen Kishore Ghose and Juggo- 
» dunund Mookerjee for Respondents. 

A Collector, appointed under Section 11 Act XXXV 

of 1858 to take charge of the estate of a lunatic, cannot 

sue himself on behalf of the lunatic, bat must appoint 


a manager for the purpose. 3 
Although according to Hiadoo Law a lunatic has 


no rights of inheritance, he is not debarred from taking 
an estate duly conveyed to him. 4 . 
If a person was in a fit condition to manage his affairs 
down to the time when the proceedings before an 
arbitrator in which he was interested were substan- 
tially concluded, the award will not be invalidated by 
reason of the person having become insine before the 


final publication of the award. , 
The incapacity of joint owners confers powers of 
alienation in certain cases of necessity upon the man- 


aging owner« 

Markby, 7—Tuese are three appeals in 
one suit brought on behalf of two persons, 
Manick Ram, and Salgram who are now 
lunatics, to recover various portions of 
landed property. The appeals have been 
argued together. 

There is some confusion about the nature 
of these proceedings. Sometimes, the Col- 
lector of Monghyr is spoken of as’ plaintiff, 
and at other times, the Court of Wards, 
But we conclude the fact to he that an 
application was made to the Civil Court 
under Section 3 of Act XXXV of 1858 by 
some relation of the lunatics ; and that, under 
Section 11, the Collector was appoiuted to 
‘take charge of the estate. The duty of the 
Collector, however, is not himself to 
manage the estate, but to appoint a manager, 
who is to exercise the same powers in the 
management of the estate as might have 
been exercised by “the proprietor if not a 
lunatic.”? This would, of course, include 
the bringing of such actions as the present, 
and strictly, therefore, this action has not 
been properly brought. But, as this objection 
has never been taken, and if takén, it might 
have been amended under Section 32 of the 
Civil Procedure Code; it does not appear to 
us to be necessary for this Court to consider 
it as fatal. We only notice it in order 
that it may not be supposed that the Court 
sanctions such au irregularity. . 

The following pedigree shews the state of 
the family of the lunatics :— : 

Rutton Chand Sahoo Kallia. 


Mussamut Bibee. 


. 
» | 
i A ee ee 


Gopal bat, married Musst. Karila Bibce, Jussodha Biber 
Bundioo Koomwarce 





t 
ilce. 
Aujoodhia Bilice, í 


A 


a ear 
Manickram, Roghoobur Dyal, 
Sgram. 
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It appears that Mussamut Bibee was en- 
titled to a 12 annas share ina talook called 
Gudee Sumria and to the entire interest in a 
garden called Kunkur. 

After the death of Mussamut Bibee, her son 
Gopal Lal claimed this property. and afier 
his death, his wife Bundhoo Koonwaree 
and her daughter Aujoodhia apperr to have 
heen in possession of it, In consequence, 
however, of a suit between Bundhoo Koon- 
waree and one Gopeenath, in which an 
opinion was expressed that the sous of 
Jussodha Bibee were the true heirs-at-law 
of Mussamut Bibee, asummary proceeding to 
obtain possession of the property was taken 
by or on behalf of these persons against 
Bundhoo Koonwaree and Aujoodhia, and was 
successful. These two ladies then brought 
a suit to establish their title, which suit was 
in the year 1852 referred to arbitration, and 
the decision of the arbitrator was given in 
December 1855. By the award the two 
properties were divided equally between 
Aujocdhia Bibee and the three sons of Jus- 
sodha Bibee respectively. i 


Bissessur Dyal Singh, the father’ of 
Manick Ram, Roghoobur, and Salgram. and 
his three sons were defendants in the suit 
brought by Bundhoo Koonwaree and her 
daughter, and were ‘parties to the reference 
to arbitration. 


The 8 annas shareof the talook of Gudee 
Sumria awarded to Aujoodhia Bibee was sold 
by her to one Judoonath Sadye in the year 
1860, and by him again sold to Koonwar 
Sheopershad Narain Singh. The first claim 
in the suit now brought on behalf of the 
lunaties is against the latter to recover this 
8 annas sharé in the talook, on theground that, 
hy the Mitakshara Law, the lunatics and their 
brother Roghoobur were the sole heirs of 
Mussamut Bibee ; that, at the time when their 
rights were disposed of in the suit which 
ended in an artibitration, they were either 
lunatics or minors ; and, consequently, that 
the award of the arbitrator is not binding as - 
to them. The Principal Sudder Ameen has 
decided upon this claim in favor of the 
plaintiff, and. this decision is the subject of 
Appeal No. 211. 

This being the history of the property and 
the contention of the parties, we praceed to 
state our opinion on the facts of this case. 


1, We find that Manick Ram has been 
an idiot from his birth, The father asserts 
this, and it is but feebly denied by the wit- 
nesses who gave testimony on behalf of the 
defendant. Moreover, it does not appear 
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te 
that Manick Ram ever took any. personal | strong presumption arises ‘in its favor; and 
share whatever in the proceedings relating | that the onus of proving” with minuteness 
to the property. TS tl, | the state of Salgram’s mind at this time 
2. We-find that Salgram was 18: years of | lies upon the parties who séek to impeach 
age in December 1851. ` The; evidence. is | the award. But the evidence on this point 
contradictory on this point, but the majority of | is far from satisfactory. It: is extremely 
the wittiesses on both sides fix his age at the:} meagre and indefiuite, and does not satisfy 
present time sufficiently high to bring him | us that, throughout the proceedings before 
up to 18 years of age at the date mentioned. | the arbitrator, Salgram was not in a condition 
3. We find that Salgram became a lunatic | of mind -which would render him responsible 
at sometime subsequent to December 1852, | for what was done in his name and with 
but prior to December 1855. The father | his sanction. : 
says that “ for twelve years he has been utterly ‘It appears to us, therefore, that we ought 
“insane,” and that he was insane at that | to give effect to the award of 1855; that 
time ; that “ previously’ ‘he used to be sense- | the title of Aujoodhia- to:a 3 annas share of 
“less, sometimes he’ used to get over the | the talook founded thereon, and which is now 
« disease now and then”; and it is admitted | vested in the defendant, Koonwur Sheoder- 
that be is insane now. Another witness | shad Narain Singh was a good and valid 
says he has been insane 13 or 14 years. _On | title ;and that the decision of the Principal 
the other hand, though several witnesses | Sudder Ameen on this- claim ought to be 
speak as to his sanity'in December 1852, no | reversed. 
one says anything of his being so subse- 
quently. ` i 
The result of the first finding of fact as 
regards Mnnick Ram is peculiar. It, of 
course, renders all proceedings, so far as they 
depend on his consent for their validity, 
void. But it also follows from it, as is ad- 
mitted on all hands, that, according to the 
Hiudoo Law’ of Inheritance, which excludes 
born idiots, Manick Ram has, by inheritance, 
no rights at all: But, though he. could “not, 
as a lunatic, deprive himself of any right, 
this does not prevent his taking an estate 
duly conveyed to him, so that the 3 annas 
share in the property awarded to him by the 
arbitrator in 1855 was, we think, effectually 
` vested in him, 


“The result of the second and third findings 
is that Salgram was of age and fully com- 
_ petent at the time the suit brought by 
Jussodha aud Aujoodhia was referred to 
arbitration, But, on the other hand, he 
became a lunatic before the final decision of 
the arbitrator was published. A difficult. 
question, therefore, arises whether or no he 
was bound by the award. We think that this 
would depend on the exact time when Salgram 
finally lost his intellects. If he was.in a 
condition to manage his affairs down to the 
time when the proceedings ‘before the arbi- 
trator were substantially concluded, we think 
it will not necessarily. invalidate the - award 
that he became insane before, the time when 
it was finally published. We think that the 
decision of the arbitrator (against which 
no suggestion of fraud is raised) having 
been subsequently affirmed by a ‘Court 
of law and embodied in a deeree,- a 

















The next Appeal (No. 209) arises on a 
claim to set.aside a sale which took place 
in the year 1859 of an 8 annas share in 
the Talook Gudee Sumria to the defendant 
Shumboonath Suhaye. At this time it is 
admitted that both Manick Ram and Sal- ` 
gram were lunatics, and on the face of the 
deed of sale Rughoobur avowedly acts ag 
their “guardian.” Itis asserted, and we 
agree with the Principal Sudder Ameen 
in believing, that the sale was made to satisfy 
a decree for àn ancestral debt which the 
.decree-holder was about to execute against 
the property ; and that the sale was one 
which a prudent person having management 
of the property would have sanctioned. The 
result of the award which we have upheld 
was to vest in Rughoobur and his brothers 
a joint estate in a certain share of the an- 
cestral property, and of this property 
Rughoobur was the manager. Itis true that 
whe describes himself as “guardian,” which 
he could have no pretence in a legal sense 
to be. -But we think this misdescription 
is immaterial; and that the question is 
whether, as manager, Rughoobur had power 
to dispose of the property for the purposes 
above stated. Buboo’ Dwarkanath Mitter, 
who argued in support of the ‘purchase, 
could quote no direct authority in his favor: ; 
but he relied on a passage in Colebrooke’s 
translation of the Mitukshara, where it is 
said (page 257, par. 28) “even a single 
“ individual may conclude a donation, mort- 
“ gage, or sale of. immoveable property 
“ during a season of distress for the sake 
“ of the family, and spégjally for pious pur- 
“ poses.” In par. 29, it is said “ the: 
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“meaning ‘of the text is this: while the 
“sons and grandsons are minors and in- 
“ cnpable of giving their consent to a gift 
“andthe like; or while brothers are so 
“dnd continne unseparated ; even one 


“ person, whois capable, may conclude a 


“ gift, hypothecation, or sale of immoveable 

-“ property, if a calamity affecting the 
“ whole family require it, or the support of 
“the family render it necessary, or indis- 
“ pensable duties, such as the obsequies 
“ of the father or the like make it unavoid- 
“able.” It is true that no express mention 
is here made of lunatics; but it may be 
argued with considerable force that the feat 
of the law is general, and relates to evety 
kind of incapacity ; and that the mention of 
minors in the gloss is merely by way of illus- 
tration. Moreover, it was sdmitted on the 
argument that a manager ofa joint estate 
would have a power of alienation in such a 
case, if his joint owners, though capable, 
were absent, a power which can hardly be 
supported upon general principles of agency. 
There is a good deal, therefore, to show 
that the principle that the incapacity of 
joint owners confers powers of alienation in 
certain cases of necessity upon the manag- 
ing owner is general, and in the absence, 
therefore, of any distinct authority upon 
the matter, we ought to affirm the validity 
of the alienation in this case. In this appeal, 
therefore, the decision of the Priucipal 
Sudder Ameen will be affirmed. - ; 


The next Appeal (No. 195) arises on a 
claim to set aside a mortgage made in the 
name of the father Bissessur Nath, and his 
three sons, Manick Ram, Roghoobur, and 
Salgram of the garden Kunkur fo Gobind 
Pershad and Juggernath Pershad of whom 
the defendant Gobind Pershad is the survivor. 
As already stated, we have come to the con- 
clusion that Manick Ramisan idiot from birth, 
aud had, therefore, no rights by inheritance in 
this property, so that his concurrence in the 
sale is immaterial, and his incapacity. is no 
ground for setting it aside. Salgram, on the 
other hand, was at this time sane and of suffi 
cient age to render the transaction binding as 
against him. In our opinion, therefore, the 
decision of the Principal Sudder Ameen in 
favor of the plaintiff on this part of the 
case ought to be reversed. 


‘The result is that our judgment in the 
Appeal No. 195 will be for the appellant, the 
decision of the Principal Sudder Ameen as 
against him will be reversed, ang the ap- 
pellant will be%ntifled to his costs in this 
. Court and in the Court below. 
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Our judgment in Appenl No. 209 will be 
for the respondent, the decision of the Prin- 
cipal Sudder Ameen in his favor will be 
affirmed, and the appellant will have to pay 
to the respondent the costs of this appeal. 

Our judgment in Appeal No. 211 will be 
for the appellant, the decision of the Princi- 
pal Sudder Ameen will be reversed, and the 
appellant will be entitled te his costs in this 
Court and the Court below. 


The 8rd January 1867. 
Present : 

‘The Hon’ble J. P. Norman and W. S. 
Seton-Karr, Judges. 
Ejectment. 

Case No. 1863 of.1866 under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge of Backergunge, dated the \st 
May 1866, affirming a decision passed by 
the Deputy Collector of thut District, 
dated the 26th January 1866. f 


Kalee Churn Banerjee (Plaintiff) 


Appellant, 
versus 
Mahomed Hashem and others (Defendants) 
Respondents. 


Baboo Bama Churn Banerjee for Appellant. 
No one for Respondents. 


Where a decree under Sections 22 and 78 Act X of 
1859 for the ejectment of a ryot from three plots of land 
was executed against two of the plots.—ITELDÐ that the 
pottah was not in force as regards the third plot algo. 

Seton-Karr, J.—Tue decisions of both 
the Courts are erroneous. The plaintiff sned 
previously under Sections 22 nnd 78 of Act 
X of 1859 for ejectment of the defendant 
from three plots. As to two of the plots, 
the decree was executed, and the plaintiff 
now sues for a kubooleut from the defendant 
for the third plot from which he did not 
eject the defendant. The Courts are quite 
wrong to hold that, becnuse the former decree 
was not executed against the third plot of 
ground, therefore the old pottah is still in 
force. That pottah was expressly set aside 
by the former decision, and the defendant 
cannot be cousidered to be still holding un- 
der the said pottah, 

The plaintiff, in Jaw, has a perfect right 
to bring his present suit for a kubooleut ; and 
setting aside the decisions of both the Courts 
on this head, we hereby declare him to have 
such a right, and we remand the case to the 
first Court to find under what terms th 


kubooleut should be granted. 3 


# 
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The 3rd January, 1867. 
Present,: 


The Hon’ble G. Lock and A. G. Macphei- 
f Bon, Judges. 


i Limitation—Execution—Sections. 20 


and 21 Act XIV of 1859. 
“Case No. 666 of 1866. 


. Miscellaneous Appeal from an order passed 


by the Judge of Sarun, dated the 3lse 
. August 1866. - 
Kalee Pershad Singh (Deer ee-holder) 
Appellant, 
i versus — 
Jankee Deo Narain (Judgment-debtor) 
Respondent. 
itr. R. T. Allan and Buboos Dwarkanath 
Mitter and Kishen Succa Mookerjee for 
' Appellant. 


Baboos Jugodanund Mookerjee, Onookool 


Chunder Mooherjee, and Mohesh Chunder 
Chowdhry for Respondent, 


The attachment of property in execution of a deoree, 
although attachment is afterwards set aside, is a sufi- 
cient issuing of process of execution within the meaning 
of Section 21 Act XIV of 1859. 

An appeal from an order setting aside an attachment 
is a bond fide proceeding to keep alive ie decrea under 
Section 20. 

Macpherson, J.—Tat mother of two 
minors, of whom the petitioner Kalee Pershad 
is one, obtained a decree in 1841 as guardian 
of her minor sons, forasum of money due 
to the estate of her deceased husband. The 
guardian never put the decree in force.. 
The elder minor attained his majority in 
1845, but no steps were taken by him either 
to enforce the decree. The younger son, 
Kalee Pershad, came of age in 1849. In 
1860 he applied for exécution ; his. applica- 
tion. was granted, process issued, and 
certain property was attached under it in 
April 1861. On the 13th July 1861, the 
attachment was set aside by the Court, and 
the order setting it aside was confirmed on 
appeal on the 26th of March 1862, On'the 


18th of March 1865, the present application 


was made. 
We think the Lower Appellate Court is 


- wrong. in holding that the application of 


Kalee Pershad_ in 1860 was barred:by lapse 
of time. The same rules as to limitation 
have always been applied fn the execution of 
decrees under the procedure which ‘prevail- 
ed prior to-the enactment of Act VIII of 
1859 as-were applied in ordinary suits under. 
In the presént. case, the 
Gourt: of first. instance rightly held that 


: Kale 6.7 Per shad might ay for Seaton at 


any time S “within 12 years from the date on 
which*he ,fanie: ‘of age, satliére | being no doubt 
that; at any time within -12" years 3 of his nt- 
taining his majority, he might have instiinted’ 
a suit in respect of a cnuse of aétion which 
had accrued during his minority. 

The application,” then, being in time, we 
have. next to ‘consider! : whether, under the 
circumstances which have occurred, there 
was any, issue of “process of execution” 
within the meaning ‘of’ Section 21 of Act 
XIV of 1859, such ‘ng to ‘keep the decree 
alive. We are of opinion that, however 
limited may be the construction put upon the 
wosds of Section 21, the issuing the attach- 
ment and attaching proper ty under the, war- 
rant in April 186} was certainly a sufficient 


“issuing of process of exécition within the 


meaning of the Section referred to. It 
seems to us that the process was none the 
less issued, because it, was afterwards set 
aside. 

Process of execution having been issued 
so as to keep the decree alive under Section: 
22, it remains for us to determine whether, 
within the meaning of Section 20 of Act. 
XIV of 1859, nny proceeding to enforce 
the decree,.or to keep it in force, was taken” 
within three years next preceding the ap- 
plication out of which the present appeal 
arises. The’ answer to this question depends 
on whether the proceedings in appeal from 
the order of July 13th, 1861 gre “ proceed- 
‘jugs to enforce” the decree, or, to keep it 
alive: for, uuless the thitée years are'to be 
calculated from the date of the dismissal of 
the appeal on the 26th of March 1862, there 
is no, doubt that the present application is 
barred as having been made’more than three 
years subsequently to’ that date. In our- 
opinion, the applicant is entitled to the 
benefit of these proceedings, and is within 
time. There is nothing in Section 20 which 
limits the proceedings ther ein mentioned to 
original-proceedings, and it appears to us 
that the appeal from the order setting aside 
the attachment cannot be regarded as other 
than a proceeding, the bona fide object of 
which was (as its effect would have- been- 
“if the appeal Lad been successful) to enforce 
the dectee. ' 

While we hold that Kalee Pershad is ẹp- 
titled to enforce this decree, we think that 
he-is entitled to do so only as regards his own 
interest init, that is to say, as regards 2 one-- 
half share iti it. The rights of the.elder. 
‘brothe¥ ar barred, he- iey ing, faken no steps 
to ‘enforce the decree, S- been contended, 
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thàt, i as Kalee p- 
plied iny ig_ brother be 
taken to Myrea irin Ae n the 

= i AA ; 
decree, gets tM peti of ershnd’s 
‘application. But, although the guardian 


originally sued on behalf of both the minors, 
their position now is not that of two persons 
who have jointly obtained a decree. Kalee 
Pershad rests his application to execute 
the decree so far ag it relates to his brother’s 
share, on an assignment of that share to him 
by his:brother. But that assignment was 
made by the brother after his right was 
barred, and could pass to Kulee Pershnad 
no’ right which the assignor did not himself 
lave. Morcover, there is a certain diseye- 
tion vested in the Courts as regards 
the issue of execution on the application of 
ouly one of several decree-holders or on 
the application of the assignee of the original 
decree-holders (see Sections 207, 208, and 
221 of Act VIII of 1859); and, in’the 
present case, considering the very grent 
length of time which has elapsed since the 
decree was passed, and the very great 
laches of all those (including Kalee Pershad) 
interested in the decree, we think that the 
execution issued should be limited in amount 
to one-half of theavhole sum due under the 





decree. Fei is 
The 3rd“ January 1867. 
a Present: ; 
The Hon’ble G.-Ljgch and A! G. Maepher- 
son; Judges. . 


Bimitation—Execution-—Section 20 
Act XIV of 1859. 


Case No. 636 of 1866. 

Miscellaneous Appeal from an order 
passed by the Judge of Moorshedabad. 
duted the 22nd June 1866, affirming an 
order passed by the Sudder Moonsiff of 
that District, dated the Ttk April 1866. 
Shoo Chand Chunder (Decree-holder) 

Appellant, 


versus 


Mr. D. Grant (J udgineut-debtor) Respond- 
ent, 


Baboo Gopal Lall Mitter for Appellant. 
« No one for Respondent, 


Where an application for execution was made and 


notice was issued thereupon to the judgment-debtor, the 

proceeding being apparently bond fide ves held sufi- 

cient to keep the decree alive under Section 20 Act XIV 
i 


of 1859. (ae 
Macpherson, J.—gWe think that the Lower 
Court is wrong,eand that the appellant’s 


right tó issue execution is not barred. The 
decree is dated the 28rd Augnst 1862.. On 
the 19th: August 1865, an application for 
execution was made; and notice was issued 
thereupon to the judement-debtor. It is 
true that nothing more was then done, and 
that the application was struck off eventually 
for want of prosecution. Still there is no- 
thing to lead to the conclusion that the pro- 
ceeding was vot bond fide. Such a pro- 
ceeding is sufficient to keep the decree 
alive under Section 20 of Act XIV of 1859. 
Then the present application (for attachment 
of the person of the debtor) was made on 
the 7tl March 1866, within three yenrs of 
previous proceedings, f 

We reverse the order of the Lower Appel- 
late Court, nnd direct that execution do issue. 


The 8rd January 1867. 
Present: 


The Hoi’bleG. Loch and A. G. Maepher- 
sou, Judges. 


Attachment of debts—Notice—Execu- 
tion of joint decree—Sections 207 
and 236 Act VIII of 1859. 


Case No. 613 of 1866, 


Miscellaneous Appeal from an order passed 
by the Officiating Judge of Bloorshedabad, 
dated the 11th June 1866, reversing an 
order passed by the Sudder Ameen of 
that District, datéd the 26th February 
1866. . 


Thakoor Dass Sing (Judgment-debtor) 
i Appellant, 


versus 


Luchineeput Doogur (Decree-holder) “Re- 
spondent. 


Baboo Hem Chunder Banerjee for Appellant. 


Baboos Onookool Chunder Mookerjee and 
Bungshee Buddun Alitter for Respondent. 


When the property to be attached consists of debts, 
a written notice of attachment is necessary under Sec- 
tion 236 Act VIII of 1859. Until the debtor receives 
sach notice, he is bound to pay the amount of his 
debt to the creditor whose right to receive it has been 
declared by a decree of Court; and itis no part of the 


‘| auty of the debtor to make enquiries whether his ered- 


itor is or is not entitled to receive the money. 

Though one of two or more decree-holders may, with 
the permission of the Court, take ont execution of a 
joint decree under Section 207, the execution must be 
for the whole decree, and not for any fractional share to 
which the deeree-holder may consider himself entitled, 
the Court making such order as may be necessary for 
protecting the interests of other decree-holders, 


` Loch, J.—Tus facts stated to us are as 
follows :—Shumboonath Roy and two others 
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It is irei that the Lower Courts have 
found payment made by Thakoor Dass to be 
collusive. ‘There is no distinct finding of 
collusion, and we certainly see no sufficient 
groŭnds for such a conclusion from-the con- 
duct of the parties, for we find that one 
of the decree-holders, whose right in the 
decree against Thakoor Dass was not 
attached, joined in the certificate to the 
Court that the decrea had heen satisfied. 

Objection has also been taken to the or der 
of the Judge permitting the suctiou-pur- 
chaser to take out execution of his share 
in the decree. It has been ruled by this 
Court that, though one of two or more 
decree-holders may, with the permission of 
the Court, take out execution of a joint 
decree under Section 207 Act VIII of 1859, 
the execution must be for the whole decree, 
and not for any fractional share to which 
the decree-holder may. consider himself en- 
titled, the Court making such order as may be 
necessary for protecting the interesis ‘of 
other decree-holders. For the reasons given 
above, we think the orders passed by the 
Lower Courts are erroneous and must he 
reversed. Ww herefore, set them aside, 


are Sees 





ofl his decree. anazhed: nemates iù the 
deeree they held againstPhakoor Dass. No 
notice of this attachment was given to the 
parties, and before the sale in exeecution 
of Luchmeeput’s decree took place, Thakoor 
Dasi paid the sum dye by him to his creditors 
who filed a petition in Court, certifying that 
they had received the money, and the decree 
was strack off as fully satisfied: 

Luchmeeput then applied to the Court 
to have the rights and interests of his debtors 
in the decree they held against Thakoor Dass 
sold in satisfaction of his decree. This was 
done, and Luchmeeput became the purchaser, 
and took out execution against Thakoor Dass 
who pleaded payment. The first Court has 
treated the decree asa negotiable instrument, 
and thinks that no notice to the debtor was ne- 
cessnry. The Judge in appeal thinks that it is 
open to question whether a notice to the debtor 
is necessary, and whether Sections 236, 237, 
and 238 are applicable, but he adds that the 
practice of his Court has been not to issue 
a sepurate notice to the parties. He consi- 
ders also that it was the daty of the debtor 
Thakoor Dasg to have satisfied himself thar 
his creditors were entigled to receive the 
money before he made any payment to 


them. 


We must first point out to the Judge that 


no practice of his Court can. override the 
law, and that the sooner any practice iu force, 
which either omits to de what the law requires 
to be done, or does what the Jaw forbids, 
be abolished the better. The law, Section 
236 Act VIII of 1859, is perfectly clear, nud 
points out whatis the duty of the Court 
in execution of a decree, when the property 
sought to be attached consists of debts. The 
Judge has not fallen into the error of tlre 
Sudder Ameen who considered the decree 
to be a negotinble instrument, andhe should 
therefore have proceeded under the provisions 
of Section 226 which requires that attach- 
ment is to be “ made by a written order prohi- 
“ biting the creditor from receivihg the debts, 
“and the debtor from making payment there- 
“of to any person whomsoever, until the fur- 
“ ther order of the Court.” This hasnot been 
done, and till the debtor received this notice, 
he was bound to pay the amount of his debt 
to the creditor whose right to receive it had 
been declared by a decree of Court, and it 
was no part of the duty of .the debtor to 
make enquiries: whether his creditor was or 
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Jurisdiction (of Civil Court)—Revers- 
al of order of Criminal Court. 


Case No. 1794 of 1866. 

Special Appeal from a decision passed by 
the Deputy Commissioner of Huzaree- 
bagh, dated the 23rd April 1866, revers- 
ing a decision passed by the Moonsiff of 
Chupra, dated the 25th January 1866. 
Bakas Ram Sahoo (Plaintiff) Appellant, 

versus 

Chummun Ram (Defendant) Respondent, 

Baboo Roopnath Banerjee for Appellant. 

Baboo ‘Tarucknath Sein for Respondent, 


Where a Magistrate made an order for the removal of 
a shed as being an o' struction toa thoroughfare under 
Section 308 of the Code of Criminal Procedure, and 
the owner of the shed, on, opper ing that order, was 
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heen declared liable to fine under Section 
291 Penal Code, for continuing a nuisance 
after injunction to discontinue it ; and there 
is no doubt that, under Section 308 of the 
Cotle of Criminal Procedure, the Magistrate 
had full power to order an obstruction such 
ns that complained of to be removed. 

The pleintiff, having been fined, then 
brought a suit against the defendant, the 
original complainant, to try his right to keep 
up “the obstruction, and the Moonsiff decreed 
the claim, saying that there was no public 
thoroughfar e, but a private one used by the 
yesidents of the spot. It is tolerably clear, 
from this, that the road on which the ob- 
struction was raised, is a public pathway for 
the use of the neighbourhood, in the òrdi- 
nary sense of. the -term. - In our opinion, 
then, the Moonsiff, as the case was brought, 
had really no right to entertain the suit at 
nll. Whether, if the suit had been institut- 
ed against the Magisterial authorities, and 
if it had raised the -question of a private 
right to the pathway as vested in the plaint- 


‘iff, and as distinct froma public right, the suit 


might not have been cognizable, is another 
lene But, as the suit was brought, it 
was liable to dismissal at once. ~- 

Seeing, then, no Jegal”-grotnds to “disturb 
the conclusion’at® Which" the ‘Deputy ` Gom- 
missioner hag arrived, we dismiss the oppd: 
with costs... 7) a Sega tie fe AS oure 

Norman, »F&-Bakas Ram! Saboo. tating 
erected a thatched shed | ‘against a. wall of 
his ‘Awelling-fvuse; ong- ‘Chunnu -Rim 
obtained an order from: the, Mavistrate for its 
removal, as interfering with and being a 
nuisance to a thoroughfare under Section 308 
of the Code of Cr iminal Procedure, 

.Bakas Ram,. disobeying the order, of the 
Magistrate, coutinued.the nuisance, and was, 
consequently, on the complaint of Chummun 
Ram, convicted under Section 291 of the 
Penal Code and fined. 

Bakas Ram then brought a ‘civil suit agninst 
Chummun Ram in the Court of ‘the Moonsiff 
of Chupra to establish his i to keep up 


1 


_ the thatched shed. 


The Moonsiff gave the plaintiff a decree, 
as he says. by . reversal of the order of the 
Criminal Court dated the i10th of October 
1865. i 

His decision was reversed on appeal by 
the Deputy Commissioner who held that the 
Moonsiff had no power to. entertain tbe suit. 


The plaintiff now on special appeal con- 
tends before «us Wat the judgment of the 
first Court was c8rrect. |! 


ne Hh 


We think it clear 
against fhe defendant Chummun Ram. On 
his information, the Magistrate made an 
order for the removal of the shed as an ob- 
struction to the thoroughfare under Section 
308, and on the plaintiff disobeying that 
order, on his information again, the Magis- 
trate fined the now plaintiff for disobedience 
under Section 291 of the Penal Code. 

In making his complaints before the Ma- 
gigtrate, the defendant was simply exer- 
cising the right which every subject of Her 
Majesty possesses of seeking redress for a 
grievance which he believed himself to hnve 
sustained by legal proceedings before a com- 


‘petent tribunal, 


As against the plaintiff and in favor of 
the defendant, the order and conviction are 
probably conclusive evidence as to the ex- 
istence of the thoroughfare and the obliga- 
tions of the plaintiff in respect thereof. (See 
Rex versus St. Pancras, Peake’s Cases, 220, 
221; She Queen versus the inhabitants of 
Haughton, 1 Elis and Blackburn, 501.) 

Whether, i in this particular case, the plaint- 
iff could have appealed from the order and 
conviction of the Magistrate, appears to me 
wholly immaterial. ` If the Legislature has 
uot thought fit to provide an appeal in cri- 
minal cases, when the amount of a fine im- 
posed is less than 80 ru pees, the absence of 
aright of appeal does not give the Civil 
Courts a power to examine the sentence. 


It is not necessary to say whether any 
snit would lie in the Civil Courts by the 
plaintiff for a declaration that the place in 
question, though treated by the Magistrate 
as a thoroughfare, is notso. Ifany such suit 
could be maintained, it is clear that the 
Government, as representing the rights of 
the public, would be a necessary party. 


The case referred to by the Moonsiff, 
Anund Mohun Khan versus Roy Shum- 
bhoonath Chuckerbutty, S. D. A. Rep., 4th 
May 1858, shews that such au action cannot 
be sustained against n party in the position 
of the defendant. 


The Moonsiff has not confined himself to 
trying the case as if the question was une 
simply as to whether the road wasn public 
or private one, but by going into all sorts 
of other questions which were disposed of 
by the proceedings before, the Magistrate 
has laid himself open to the severe animad- 
versions of the Deputy Commissioner. 


We dismiss the appeal, 


décision of tlie Deputy Commissioner, with 
costs. 
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The 4th January 1867. ag 


Present: 


‘The 4th January 1867. 


Present: 
baleen 


The Hon’ble J. P. Norman and W, Ss. The Hon'ble J. P. Norman’ ana W.S: 


Seton-Karr, Judges. 


= Limitation—Survey 


Onus probaridi 
; award, =. 


‘+ Case No. 1926 of 1866. 


Special. Appeal from a decision passed by 
the Judge of Sylhet, dated the 7th May 
1866, reversing a decision passed ‘hy the 

. Uoonsiff of Russoolgunge, dated the 
. 26th. October 1865. 


Kumola Daséee and others (Defendants) 
Appellants, . 


versus . ` Wek 


“Syud Azmur Ali (Plaintiff) Respondent: 





Baboo Rajendurnath Bose for Appellants. 
Mr. C. Gregory for Respondent. 


Where a plaintiff sued to teyerse a survey award 
more than 3 years after it was passed, andthe de- 
fendant specially alleged that the suit was not in time, 
the onus was held to be on the plaintiff to remove the 
bar to his suit. ‘ 


Seton-Karr, J.—Tuert is no forec in the 
plea that the Judge was -wroug in receiv- 
ing certain document in appeal. The 
Judge might and did exercise his discretion 
in such a matter. aa 


The pler thatthe Jndge has not correctly 
decided the issus as to limitation has weight. 
On the plaintiffs own case, as started by 
him, he sued.to reverse an award of the 
survey depurtment more than three yenrs 
after it was passed. The defendant specially 
urged that the suit was not in time. It 
was for the plaintiff to remove the bar to his 

: suit, and to explain how or why he was not 
Lound to sue within three yeurs under the 
provisions, of Clause 6 Section 1. of Act 
XIV of 1859, aud the. last Section of Act 
XIIE of 1848.. a > 


.. We set aside the decision of the Judge 
and remand the case to him for a correct 
finding on the point of limitation and for a 
decision on the merits if -he thinks: it 
necessary. fot 


_. _ Seton-Karr, Judges. , 


Arbitration — Section 314 Act- VIII 
By ` of 1859. ` 


-- Case No. 1907 of 1866. 


Special Appeal from a ‘decision passed by 
the Judge of Sylhet, dated the 2nd May 
1866, reversing a decision passed by the 
Moonsiff of Russoolgunge, dated the 
20th September 1865. 


Suroop Ram Deb (one of the Defendants) 
Appellant, 


VETSUS 


Gobind Ram Deb (Plaintiff) Respondent. 
Baboo Rajendurnath Bose for Appellant, 


Baboo- Grish Chunder. Ghose for Re-'. 
spondent, ae 


Where both parties could not ngree in nominating an 
arbitrator, and the Judge nominated:one under Section 
314 Act VIII of 1859, and one of the parties, six weeks 
after the nomi: ation, objected to the Judge’s nominee, 
but could not show on appeal that he did not request 
the Tadge to nominate some one, the appointment'was 
held good and binding upon both parties, ; 

Norman, J.—In this. case it appears that 
an appeal from the order of the Moonsiff was 
presented to, the Judge of Sylhet. Pending 
the appeal, the parties agreed to refer 
the matter to arbitration. The parties not 
being able to agree in-naming anybody, the 
Judge nominated an arbitrator under Section” 
314 of Act VIII -of 1859. : 

The defendant, six weeks aftar the no- 
mination, appears to have objeeted to the 
Judge’s nominee upon the ground that he 
(defendant) did not nominate him. He now 
appeals to this Court, and alleges that, inas- 
much as he refused to accede tp the homiu= 
ation made by the Judge, he is not bound hy 
the award which has been made, but he does 
not show that he did not reqiest the Judge 
to nominate some one, ~ . 

Looking at the order passed by the Judge 
iu nominating the arbitrator, there is noting 
which leads us to any inference other than 
that both parties were desirous, and did 
then désire the Judge to` nominate an -arbi- 


‘trator.! If so,. the appointment is good and 


binding*upon both parties, awd we therefore 
dismiss the appeal with c®sts and interests; 
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The 4th January 1867. 
Present: | 


The Hon’ble J. P. Norman'and W. S. 
Seton-Karr, Judges. 


‘Bvidence—Copy of P PAENT E 
Register. f 


Case No. 1442 of 1866. 


Special Appeal from a decision passed by 
“the Judge of Beerbhoom, dated the 12th 
May 1866, affirming a devi ision passed 
by the Principal Sudder Ameen of that 
District, dated the 30th July 1864. 


Sreemutty Oodoy Monee Debee and others 
( Plaintiffs) PREIRO $ 


, 
ver Sus 


Bishonath Dutt and others (Defendants) 
Respondents. į 
Baboos Sreenath Doss and Dwarkanath 
Mitter for Appellants. 
Baboo Onookool Chunder 
Respondents. 


An examined copy of a quinquennial register is evi- 
“dence without the production of the rise 


Mookerjee for 


Norman, J.—Turs case musi be remanded 
to the Judge for trial. 

The plaintiffs on appeal have objected 
that the Judge lns improperly rejected 
certain evidence. First, u copy of a quin- 


quennial register dated in 1201. > 


The Judge snys that ‘there is no evi- 
dence to show that any attempt was made to 
produce the original register, or that it was 
beyond the power of the pliintiffs to pro- 
cure its production,” and he therefore reject- 
ed the copy. Now, the quinquennial re- 
gister is a document of a public nature ; 
‘and it isa rule of law that, whenever a 
document is of a public nature and admis- 
sible in evidence as such, an examined copy 
is on grounds of public convenience admis- 
sible. On this principle we think an ex- 
amined copy of a qninquennial register is 
evidence without the production of the 
original. 

- No doubt, the Judge would have acted 
wisely and prudently in sending for the 
original from the Collector’s office, i in order 
to see whether there was|any reason to 
douvt the antiquity and authenticity of the 
original, But the plaintiffs, in producing 
an authenticated copy of it, did all that they 
were bound to do. 

Secondly.—The Judge in rejécted copies 
of a Nikas Latbundee of 1202 , and some 
Mouzabundee papers of 1200, whieh were 
prepared and depo$ited: in the Collectorate 
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under the provisions of Section 10 of Regu- 
lation I of 1793. 

It appears that a petition was presented’ 
by the plaintiff in the first Court, praying 
that the originals should be sent for; and: 
we think that that- petition should have 
been acceded to. 

Thirdly.—lt is objected that the Judge 

rejected the proceedings before the Moonsiff 
in which the Maharajah of Bunwarabagh 
claimed certain property now in dispute in a 
suitin which Pearee Dossee was the plaintiff 
aud judgment-creditor, and the defendants, 
predecessors in title were the defendants and 
judg ment-debtors. 
*. Iv appears that in that suit the Maharajah 
claimed the laud now in dispute, asserting 
his title openly in Court, and successfully 
against the judgmeut-creditors of the de- 
fendant’s predecessors in title, and Sreenath 
Haldar, who was that predecessor, appears 
to have taken no steps to resist the claim 
in any way. 

We think that such an assertion of title 
so made, and so submitted to, is a strong 
fact to show that all the parties then aequi- 
esced in the claim of the Maharajah. 

Fourthly.—Iv'was objected that the depo- 
sitions of certain witnesses taken in a former 
suit were not admitted. It appears, however, 
from the judgment of the Judge that no pr oof 
was given that those wituesses were dead, 
and therefore the necessary. preliminary evi- 
dence that would have given rise to the 
question, whether such evidence was admiss- 
ible or not, was not adduced. On the facts 
then before him, the Judge rightly rejected 
those depositions, ` 


Fifthly.—Tt was objected that an authen- 
ticated copy of a certain ekrar purporting 
to have been executed by one Bishumbar ` 
Dutt, the father of the defendant No. 8, was 
improperly rejected by the Judge, upon the 
ground that it was not filed at the first hear- 
ing. We find, however, that it was received - 
by the Principal Sudder Ameen at a sub- 
sequent period under Section 128 of Act 
VIII of 1859. We see uo reason for sup- 
posing that the Principal Sudder Ameen 
was uot perfectly right in receiving it when 
he did, and we think thas the Judge should - 
have looked at the documents independently 
of that objection. Of course we do not 
say what weight he ought to have attached 
to it, or whether that document, as a copy,. 
should have been admitted without the pro- 
duction of the original, or whether it should- 
now be admitted as legal evidence on the 
remand. 
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On ‘cross-appeal it ‘is objected. that ‘the 

plea of limitation has not been decided. ` We 
` think- that this ohjection on cross-appeal is 
-well-founded, .and on remand. ‘the. Judge 
must take up and try the issue of. limitation. 


The 4th January, 1867., a s 
- _ Present: 


The Hon'ble J. P. Norman and. W. „S. Seton- 
Karr, Judges.- 


Eviden ce~ Receipts of rent by former 
owners. 


Case No. 1871 of 1866 under Act x of 1859. 


Special Appeal from a decision passed by 
the Judge of Hodghly, dated the 23rd 
April 1866, reversing a decision passed 

` by the Deputy Collector of that. Distriet, 
dated the 15th September 1865. 


Woomesh Chundet Mooksrjee and others 
(Plaintiffs) Appellants, 


versus ` 


Sreemutty Bama Dossee (Defendant) 
Respondent. 


Baboo Greesh Chunder Ghose for “ 
Appellants. ~ 


Baboo Romanath Bose for Respondent. 


Receipts of rent purporting to have been given by the 
former owners of a joté, are not admissible in evidence 
without proof-as to the hand-writing of the Pie who 
gave them, or some gona account of the enstody 
from which they came. 

Norman, J.—Tuts is an appeal from the. 
decision of the Judge of Hooghly reversing 


that of ‘the Deputy Collector, Mr. Ryland. 


The first point made before us is that the 
Judge says that ex parte decrees for rent of- 
plots 4 and B are not valid proof that 
defendant had possession, and that there is 
no other evidence of possession. . 


The Lower Appellate Court has apparently- 


quite overlooked very important evidence ou 
this subject, which is alluded to by the'De- 
puty Collector who made a local investign- 
tion. 


The Lower Appelinte Court assumes that | 


the sums decreed in the ex parte suits for tha 
rent of the plots i in. question were actually. 
- paid. The first Court ‘records . that this 
payment was not denied. 

fact that’ the defendant submitted to pey 
rent for plots, Æ and B under those. decrees,. 
appears very strong 
was in -possession of these landé when the 
rents accrued due. 
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The second point'is that the Judge ap- 
pears fo have supposed that the notice of 
enhancement did not apply to the tank. 
This appears to be'a mistake, The notice 
is snid to apply to the entire jote within 


| which’ the’: tankis comiprised, and it appenis 
| nat to he denied that, ifthe tank is not 


lakheraj but “within tbis jote, the notice 
applies to‘it. 

Thirdly. —The Jai appenrs to iins ad- 
mitted a quantity of ‘dakhilahs aiid to have 
been received from formér owners of the 
jote in question ss evidence withont any 
proof whatever as to the hand-writing of 
the parties who gave them, or nuy satis- 
fastory account of the custody from which 
they came. 

No doubt, if a ryot says * for twenty 
years I have paid rent at n certain rate,’ and 
here are the receipts which from year to 
year I have obtained,” that may be sufficient 


‘| primd facie evidence as to the genuineness 


of the receipts without specific evidence as 
to the hand-writing of and particulars of 
the circumstances under- which ench was 
obtained. Other enses might be suggested 
in which general evidence as to documents 
of this character might’ be sufficient. But 
no lundholder would. be safe,’ if the mere 
hearsay which has been allowed in this case 
as to the receipts were to be admitted as 
evidence, 

We remand the case to the’ Judge for a 
new decision: - 





The 4th January 1867. | 
Present: 
The Hon’ble G. Loch-and A. G. ciao 
J udges. 
Tenure — Ryot — Middleman — Civil 


Suit by unsuccessful claimant 
under Section 106 Act X óf 1859, 


‘Cage No.-1428 of 1866. 
Special Appeal from a decision passed by 
Mr. J. R. Muspratt, Judge: of: Purneah, 
dated the 15th February 1866, reversing 
a decision passed by the Principal Sudder 
Ameen of that Distr iot, dated the 10th 
July 1865. 
Karoo.Lal Thakoor (Plaintiff) ape tae 
versus 


Minani Doogur (Defendant) Respond- 
ent. 4 

‘Baboos Vnookool Chuneler. Mookerjee ‘iad 

Larucknath Sein: fa Appeare 


t € 
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` Messrs. R. V. Doyne and R: tr. Allan, und 


Baboo Sreenath Doss far Respondent. 


‘ The sub-letting of a tenure does not necessarily make 


a ryot a-middleman. A ryot who, holds land under 
cultivation by himself or by others 't4king under him, 
is not a middleman. Hisholding eters is not one, 
the transfer of which requires registration under Section 
-17 Act X of 1859, and a suit will Jie in! the Civil Court 
in such a case to an unsuccessful claimant under Section 
“106 of that, Act, : me a 
.. Macpherson, J.—Tur: respondent Luch- 
meeput Singh, as zemindar, obtained a decree 
in the Court of the Deputy; Collector for 
arrears of rent of the tenure which is the 
subject of the present suit. | In ‘execution 
of that decree, the tenure was‘ sold’ on’ the 
27th of July 1864, and Luchimeeput Singh 
himself became the purchaser, : 
On the 19th of April 1865, the plaintiff 
instituted the present suit iú jorder to have 


«the sale in the Deputy Collectors Court set 


aside, The plaintiff claims jas Having; on 
the 9th of May 1861, boughtlthe tenure -hy 
private purchase from the former owners. 
‘He contends that the sale by’ the Deputy 
Collector is irragular.and bad, inasmuch 
as the decree then obtained was against the 
former owners only, the plaintiff not having 





. been made a defendant. It is admitted on 


all hands that, after the decree had been 
passed, the plaintiff intervened in the “suit, 
and applied for a review of judgment, when 
his application was rejected. | Subsequently, 
when the tenure was about to be sold under, 
Section 105 of Act X of 1859, the plaintiff 
appeared before the Deputy Collector under 
Section 100, alleging that he, and not the 
persons against whom the-decree had been 
obtained, was the proprietor! of the tenure 
and in lawful possession of ithe same when 
the decree was obtnined. Time, was then 
given him to deposit in Court the amount 
of the decree, and the salė |was’ postponed 
but was finally 
carried out, as the plaintiff failed to make 
any deposit, ` a ae, ene Xd 

The case for the respondent, Luchmeeput 
‘Singh is, firstly. that the tenure which was 
sold was an under-tenure, any transfer of 


whith required to be hae the .in- the 





‘gerishtah of the zemindar ; that the transfer 
to the plaintiff was not soregistered, and 
therefore could not (under Section 106).be 
reeognized by the Court; and, secondly, 
that, even if it be otherwise, ie remedy was 
tha. provided. in-Section 106 of Act X of 
1859, and a civil suit to establish 
of the plaintiff Pate p 





„the right 
. On the firs, pojpt the judgment of the 
is. clear; and, in 


Principal Suddere Ameen i 
our opinion, substantially sound. It'is as 
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follows :—“ I hold-without any doubt that 


“the tenure of the- vendor was that of-a- 


“ cultivator or ryot, and therefore, as such, 
“ did not require registration when plaintiff 
** purchased it, the provisions of Section 27 
“Act X being expressly applicable only to 
“ persons holding ʻa permanent transferable 
“interest between the zemindar and the 
& cultivator. - . 

“The nature of the disputed tenure as 
“ryotty, is proved by the pottah of the 
* defendant’s vendor’s ancestors granted by 
“the zemindars in 1205 M., and which (it 
“appears from the copy of the decree filed, 
“ dated 22nd November 1815, was pleaded 
“and filed in a suit disposed of by the 
“Judge in 1815, regarding an illegal dis- 
' traint based in respect of the rent of 
“ some of the lands covered by the pottah. . 

“ Domun, Jha, one of the vendors in this 
“suit, was: one of the successors to one 
“ of the original tenants under the-pottah, 
“ ns appears from the decree just referred 
“to, and by this and the agreement of the 
“tenancy under the pottah which. includes 
“all lands held in Talooka Bajdhur, Per- 
“gannah Sreepore, with: the disputed 
“tenancy which lies in the above talooka, 
“ig the fact that the pottah refers to the 
.“ tenure in dispute rendered undoubted. 


“Tt appears from its context to have been 

.“ granted. to the tenants who had been old 
‘cultivators in definition of a ‘durbundee’ 

“rate on ‘all lands held by them in the 

“ Pergunnah : it describes them and assigns 

“to them the. pottah, as ‘ abadkars,? 

“c malgoozars, and ‘mokururee jotedars," 

“all of -which words characterize the ten- 

“ancy as that of ‘ cultivators’ : it continues 
“to them ‘the cultivation as such, and then 
winds up by adding that you will sow or 
« cause to be sown the lands so held by you, 

“and pay the rents, gc., which again is 

“ definite in that the tenure was Tyotty and 

‘was continued such. It is argued that the. 

“words ‘cause to be sown’ are indicative-of 

“the tenure having been made 

“ mediate’ when the above pottah was given, 

“whatever it may have been before it, as 


“the tenguts were permitted to have culti-- 


“ yators under them. Bat this is an ins 
“ cortect interpretation of the words quoted,” 
“ which are quite consistent with the word- 
“ing of a ryotty pottah, 3 
- “The tenants were by the pottah con- 
“tinued as ryots, aud’ a ryot created as 
“such by the’ zemindar need not be a 
“khoodkashta “or ‘sélf-cultivating tennant 
“to maintain his right ås- such. If he 


‘inter«- 


_ original tenants -granted... No donbt, their 


z 


- land. sub-lets ‘it, does not make him a middle- 


.“ caus he really did: not cultivate in~the 


“a ryot, or one who held land under culti- 
. “vation by himself or others who took for him . 


-held the Jands in ‘question under. cultivation 
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‘by themselves, - or by others taking under 
thom., ‘In our opinion; therefore, itiwais un- 
necessary: to register “in the zemindar’ S 
serishtah transfers of this tenure. 

‘Registration of the transfer being unnéces- 
-Sary, we have no doubt that a suit will lie in 
the Civil Court to establish the plaintiff's 
right. -` It is true that a certain course is 
provided by Section 106 of Act, X which 
parties may follow, and whereby they miy 
get a summary adjudication on their claim, 
and possibly prevent a sale from taking 
place : but there is nothing in Act X, “which 
debars a civil suit in such € cases, or says that 
‘the rights of pérsons who fail to proceed 
ufder Section 106, are lost and can no, longre 
be enforced. 

The order of the Lower Abpallate Court is 
reversed, ånd the case is remanded ‘to that 
Court, ‘in order that it may dispose of it after 
hearing the parties on any. other- grounds of 
appeal t hot alrendy dealt with by the Lower 
Appellate Court. 


es “ sub-let his ' tenancy, the ‘nature of it will, 

‘not be altered thereby: as in respect: of. 
se ee zemindar, he will still continue’ its 
“tenant, and will be’ responsible to, thé: Z8- 

“ mindar for the rent as such.’' 

The Lower Appellate Court, however, ee 
a different view of the question, holding-that 
the tenure was not that of a ryot, but that 
of a middleman, and therefore ought to 
have been registered. 

The Judge says:—“In my opinion the 
* pottah itself shews that the vendors were 
‘‘something more than mereryots. They 
“gave the lands in putnee to Mahomed 
“ Khaleel prior to the sale to the respond- 
“ent under Regulation VIIL of 1819: they 
“reserved to’ themselves the right to ‘sell; 
“&e. They, therefore, created an inter- 
“mediate tenure between themselves and 
“the zemindar, and -its transfer should: have 
‘““ been registered.” The Judge, accordingly, 
reversed the decision of the > Principal 
Sudder Ameen. š 

We agree with the Principal Sudder 
Ameen in thinking, for the reasons given by 
him’ in his. judgment, that this tenure is 
merely a ryottee tenure, dnd therefore sot 
one the transfer of which required registra- 
tion in the serishtah of: the: zemindar. 
Everything points to this, conclusion, except 
the fact of the .so-called. putnee which the 







-The sth January 1867. 
| Presents 


The, Hon’ble Sir Barnes-Peacock, Kt, Chief 
Justice, and the Hon'ble L. 8. Jackson, 
Judge. | 

Jurisdiction (of Small Cause Court)— 
Suit by co-sharer for contribution 
of Government Revenue. 


Reference to the High Court by Mr. w. W. 
~ Linton, Judge of the Small Gaus -Court 
at Kooshtea. 

Brommoroop Gošwamee; l 
f versus 
Prannath Chowdry and others. ` s 


A suit by a co-sharer for- contribution i in respect of - 
arrears of revenue paid by liim in excess of- his quota 
to save the entire estate from sale, is not: ‘Sognizable 
by a Small Cause Court. 


' Case.—Tae plaintiff, dedarining himself 
as 4 annas 5 guidahs’ sharer’ of Potahattes, 
Sadoohattee, and Magoorah ` iu the District 
of Nuddea, sues the defendants, alleging 
them to be sharers of 11 -atinas and 15 gun- 
dabs of the dbove éstate, for contribution in: 
respect of arrears of révenue die from 1270 
to 1272 B.S. paid by him in excess of His 
quota to save the entire estate from sale. . 

In the case of Modhoosoodun cpr eae. 
vs. ‘Bindoobashinee  Dossee and others, 6 
' Weekly Reépor ter, Civil Réferences, p. 15, it 
was held that the Sinall @ause Court has-no 
jurisdiction: to try a case of this úaturé. > >“ 


c oe 


treating this lease as a putnee goes to.shew 
that they themselyes’ deemed their position 
to be something -more than that of mere 
ryots. Still, we do not.think that’ the 
course thus adopted can alter the nature 
of the tenure if it in its inception’ was, as 
we have no doubt it.was, merely, ryottee. 
It is frequently difficult to say what 
tenures arè ryottee, and- what are those: of 
middlemen. In ‘the case of Ram Mungul 
Ghose versus’ -Luckhee Narain Shaha 
(1 Weekly, Reporter, 70) a Division Court 
held that the mere fact that one -who holds 


man, and that the real question to be: tried- 
was “ whether the defendant was or was not 


“ under his supervision as a superior culti- 
‘“vator, or whether he was-a middleman. be- 


“ sense of Section 6 (af Act X) but was a 
“general lense-holder or a speculator in 
“ land rent.” Applying this rule, it appears. 
to us that those under whom ‘the plaintiffs |: 
claim were not middlemen, but that they | 
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The ground of that decision:is thus stated 
in the judgment :— i 


“ Itis not alleged that there was in fact’ 


“ any contract between these parties. They 
“ are simply joint sharers apparently with 
“ agreat number of other persons in an es- 
tate. Tf one of such parties, to protect his 
“ own interest, pays Government revenue, 
“ whereby the share of another is exoner- 
“ated, he has a remedy, not only under 
“ Section 9 of Act XI of 1859, but by action 
i independently of thatenactment.. Instances 
“ of such suits are to be found (S.D. A. 

“ Rep. 1850, p. 583 ; 1856, P. 635 ; 1858, 

“p. p. 524-531). The liability í is not founded 
* on any contract, for the several parties nfay 
“ be strangers to each other, but on a duty 
ar ising from the legal relations ofthe par- 
“ ties,” 

I am of opinion that ikëré is an implied 
contract on the part of the defendants, that 
they will indemnify the plaintiff and repay 
him whatever-he has been compelled to pay 

in order to save the estate from being sold. 
` If the plaintiff has paid the whole of the Gov- 
-ernment revenue, in order to protect the estate 
from sale, there is an implied: promise on the 
part of his co-sharers to pay him their 
several proportions of the! joint liability. 
The action would now lie in the Small Cause 
Court for money paid by the plaintiff for 
the use of the defendants at their request. 
If the defendants neglecting to pay their 
respective proportions of the Government- 
yevenue, which they were bound to do, 
have cast that obligation on the plaintiff, 
and the latter has paid their respective 
shares not voluntarily but by compulsion of 
law, the compulsion so brought upon the 
plaintiff by the defendants is equivalent to 
an express request. It is .sufficient if the 
party paying the money shows that the legal 
obligation was cast upon him by the default 
of the defendants, and that the law compell- 
ed him to do what he has done without abid- 
ing the result of a suit in order to establish 
the fact of the compulsion, The suits and the 
Act alluded to in the judgment were decided 
and passed. before -the institution of Small 
-Cause Courts in the Mofussil. 


The judgment of the High Court was de- 
` livered as follows by— 
‘> Puiedek C. J.— We are: of opinion that 
the suit was nob cognizable iby a Small Cause 
Court, We concur entirely i in the decision 
referred to, which is repele ” 6 Weekly 
‘Reporter, Civil References, p. 15, ° 

- The argument? of the Small ‘Chase Court 
Judge that thé suits and, the act alluded to 


l 
Í 
! 
i 
i 


‘in the judgment in the case above referred 
were decided and passed before the institu- 
tion of Small Cause Courts in the Mofussil, 
was as applicable to that ense as it is to the 
present. It is only an argument of the 
Small Cause Court Judge to show that the 
‘ruling of the High Court was wrong. 





The 5th January 1867. 
Present: 


The Hon’ble Sir Barnes Peacock Kt, Chief 
Justice, and L. S. Jackson, Judges. 


Evidence—Lost record. 


Case No. 1653 of 1866 under Act X of 
1859. 


Spee Appeal from a decision passed by 
Mr, H. R. Madocks, Judge of Bhaugul- 
pore, dated the 18th May 1866, revers- 
ing a decision passed by by Mr. H. Metcalfe, 
Deputy Collector of that District, dated 
the 18th September 1865. 


Baboo Gooroo Dyal Singh (Plaintiff) 
Appellant, 


versus 


Durbaree Lal Tewaree (Defendant) 
Respondent. 


Mr. R. T. Allan and Baboo Kishen Succa 
Mookerjee for Appellant. 


Baboos Romesh Chunder Mitter and 
Dwarkanath Mitter for Respondent. 

Where a party obtained a decree which was appealed 
from, and in transit from the first to the second Court 
the record was irrecoverably lost, the High Court 
directed the Lower Appellate Court t to receive secondary 
evidence from both parties of the papers which made up 
the entire record, or, failing this, additional evidence 
under Section 353 Act VIII of 1859. 

Jackson, J.— Tue special appellant in this 
ease, who was plaintiff in a suit onder Act 
X of 1859, sued the special respondent “ for 
arrears of rent at an enhanced rate,” and 
obtained a decree from the Deputy Collector. 
Defendant appealed to the Court of the 
Zillah Judge, and it ia stated that, in transit 
from the first Court to the second, the re- 
cord was lost, and that there is no hope of 
its being recovered. 

The judgment of the Lower Appellate 
Court contains these words :—‘‘ There are, 
“ however, sundry documents in Appeal 137 
“which is closely connected with this case, 
“ and which enable the Court to dispose of 
“ the appeal without remand for secondary 
“ evidence. ” 

Those documents are not particularly 
specified, nor does it appear how they. could 


\ 
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properly be used as evidence in the present | unfrequent,.and that much consequent hard- 


caso. : 
The plaintiff, respondent, in the Lower 
Appellate Court, pnt in, we aretold, certain 
papers which purported to be office copies 
of some of those which made up the miss- 
ing record, and asked the Judge by, petition 
to take them into his consideration ; and 
the Judge records his judgment referring 


- to various papers, bit not distinctly specify- 


ing in each case whether the document re- 
ferred to was a certified copy of some part 
of the lost record, or a document belonging 
to the record of a different case. But 
manifestly, his judgment has, to no small 
extent, proceeded upon-papers which were 
not properly evidence in this case, not 
having been regularly proved or admitted 
by the parties. And it does not appear 
that he had before him, or that there is 
now in existence, sufficient evidence to 
support his decision independently of the 
evidence thus improperly admitted. 

It, follows. of course, that the decision 
cannot be affirmed, but the question then 
arises, what further order this Court ought 
to make. 

In such a state of things, the Court -has 
to choose between two orders, viz, either 
to direct the Court below to receive such 
secondary evidence of fhe contents of the 
original record as may be forthcoming, or, 
to order an entirely new trial. i 

To the latter of these two courses, there 
is this obvious objection that the plaintiff, 
who ordinarily has to prove his. case, and 
who had, in this instance, obtained the decree 
of the Court of first instance, is obliged 
again to go through the same ordeal,—having 
lost the evidence on which he relied,—or 
else that the defendant, having failed once 
to make out a defence, will now have the 
opportunity of setting up a new and possi- 
bly a different case, : 

It appears to methat the plaintiff being 
in possession of a decree which, 
lawfully reversed on appeal, is final, ought, 
not, in consequence of an accident for 
which he is not to blame, to be placed 
in a worse position than he was before the 
trial of his case. And, therefore, while I 
would permit either party to do what he 
could to enable the Appellate Court to deal 
lawfully with the appeal, I would not go 
farther, nor deprive the plaintiff absolutely 
of the fruit of his decree. | 

‘If it become the practice of the Courts to 
order a new trial on the loss of a record 


_ in transit to the Court of Appeal, I. appre- 


hend that such losses would become’ not 


unless |’ 


ship might ensue.. 

For these reasons I would, in the present 
case, direct the Lower Appellate Court to 
replace the appeal upon its file, and receive 
such secondary evidence ‘as the parties 


‘may be able to produce of the papers which 


made up the record; and if the parties 
should not be able in this way to show 
what were the contents of the whole 
record, each party should be at liberty to 
produce additional evidence under Section 
355 of the Civil Procedure Code, and, after 
considering the whole of the evidence, the 
Judge should proceed to pass such judgment 
as*the case may require. 

Peacock,C. J.—I concur in thinking that 
the above directions ought to be given. The 


case will be accordingly remanded to the 
Lower Appellate Court. ' 
The 7th January 1867. 
Present : 
The Hon’ble G. Loch and A. G. Macpherson, 
Judges. > 7 


Jurisdiction (of Court to whom decree 
is referred for execution)—Limita- 
tion. z - 

Case No. 713 of 1866. 


Miscellaneous Appeal from an order passed 
by the Principal Sudder Ameen of 
Hooghly, dated the 21st July. 1866. 


Bykuntnath Mullick (Judgment-debtor) 
` Appellant, 


VET SUS 


Joygopal Chatterjee. (Deeree-holder) 
. Respondent, 


R. T. Allan and Baboo Ashootosh 
` Dhur for Appellant. 


_Baboos Kishen Kishore Ghose, Juggoda- 
nund Mookerjee, Romesh Chunder Mitter, 
and Nil Madub Sein for Respondent, 

A Court to whom a decree is referred for execution has 
jurisdiction to decide that the decree-holder’s right 
to execute his decree has lapsed by limitation. 

Lech, J.—We.think this case must go 
back to the Principal Sudder Ameen, to de- 
termine whether execytion is or is not barred 
by limitation. He is in error in supposifig 
that he has not jurisdiction in the matter. 
The precedent of this Court reported at page 
14, Volume V, Weekly Reporter, Miscel- 
laneous, gBugur Bibee, appellant, clearly 
lays-down the law on theSubject. The‘case 
is remanded accordingly. ° soe os 


Mr. 


20 Ciril 





The 7th January 1867. 
Present: | 


‘The Hon’ble H. V. Bayley and:Shumboonath 
Pundit, Judges. 


Ejectment and Cancelment of lease— 
Section 22 Act X of 1859. 


‘Gas Ae 2106 of 1866 under Act x of 
1859. 





‘Special Appeal from a decision pater by 
the Additional Judge of Hooghly, dated 
< the 14th May 1866, affirming a decision 
passed by the Deputy Collector of that 
“District, dated the 11th November 1865. 


“Woomesh Chunder “Chatterjee and others 
(Plaintiffs Appellants, 


versus i 
l 


Shaikh Kumurooddeen Lushkur (Defendant) 
Respondent. 


Baboo Mohendro Lall Seal for Appellants. 





` No one for Respondent. 


A landlord, cavnot sue for cancelment of lease and 
ejectment under Section 22 Act X of 1859, after he has 
sued for and realized the arrears of rent due. 


Shumboonath Pundit, I—We hold that 
no terms in the pottah authorize the special 
appellant to sue for arrears due, to realize 

.them, and then to ask in another suit for the 
lease being cancelled and the! ryot ejected, 
because the rents decreed and'since realized 
were not paid in due time. 


The terms of the pottah, if they authorize 
‘the plaintiff to eject for nqh-payment of- 
arrears, do no more ; they do not at the same 
time authorize the landlord to sue for and 
realize the same rents and then eject. To 
sue for and realize rents is within the power. 
of the landlord, if he does not want to eject ; 
but neither the law nor the; terms of the 
pottah give both powers. 


Section 22 of Act X of 1859 allows a 
landlord’ to obtain a decree for ejectment 
irrespective cf any condition iu the contract, 
but this is only on the ground of non- 
payment. ‘It does not contemplate a suit 
for ejectment after the lundlord has realized 
the balance of rent due. 





In this view we see no reason to interfere, 
_ and reject the, application withou® costs, as 
nobody appears for the respondent, 
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The 7th January 1867. 
Present: 


The Hon’ble G. Loch and A. G. Macpherson, 
. Judges. 


Part satisfaction—Interest-—Exe- 
cution. 


Case No: 690 of 1866. 


Miscellaneous Appeal from an order passed 
by the Judge of Patna, dated the 3rd ' 
August 1866, reversing an order passed 
by the Principal Sudder Ameen of that 
District, dated the 1st May 1866. 


Kunhya Singh and others (Decree-holders) 
Appellants, 


. versus 
Tooydun Singh (Judgment-debtor) 
Respondent. 


Baboo Poorno Chunder Shome for 
Appellants. 


Baboo Mohendro Lal Shome for Respondent. 


A deoree-holder is not bound to accept a sum tendered 
to him in part satisfaction’ of his decree. Heis entitled 
to require payment of the principal and interest in full; 
and the refusal to receive n part of what is due to him 
will not deprive him of his right to interest, 

Macpherson, J.—We are of opinion that 
a judgment-creditor, Jike any other creditor, 
is Tot bound to accept a tender of a sum 
admittedly less thai? what is due to him, and 
that he has a right to-insist on being paid 
the principal with interest in full. ‘If he 
refuses to receive a sum in part of what is 
due to him, his refusal will not deprive him 
of his right to interest; in other words the 
debtor can derive no benefit from a Tejeuted 
offer.of part payment. 

It is impossible from the mater ials before 
us to say how the account in this case has 
been madé up. But if, on the t7th Septem- 
ber 1865, the 887 rupees then paid into 
Court was the whole balance then due for 
principal and interest (including interest oa 
the sum of ‘rupees 1,228-10-8 up to that 
date), then nothing more was due under the 
decree, and the decree was satisfied on that 
date. If, on the other hand, the 387 rupees 
was not the full balance of principal and 
interest (including interest on the rupees 
1,228-10-8 subsequent to their transfer to 
the decree-holder’s credit), the decree was 
not then satisfied, and the decree-holder was 
not bound to take the money out of Court, 
and interest will continue to run on the total 
amount of principal. 

A fresh account must be made up on the 
above principle. The decree-holder is en- 
titled to interest up to the date on which 
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both principal © and ‘interest were pig or 
shall be paid in full. 

The case is remanded that the account 
‘may be taken again, and the matter may be 
disposed Šf with reference to the directions 
now given. The case is to be taken up out 
of its torn and disposed of at once. $ 


nanan emerat 


The 8th January 1867. 
Present: 


The Hon'ble Sir Barnes Peacock, Kt; oe 
Justice, and the Hon’ble J. P. Norm: m, 
F. B. Kemp, L.S. Jackson, and W. 
Markby, Judges. 


Limitation—Suit upon Installment- 
Bond. 


Reference to the High Court by Mr. W: W. 
Linton, Judge of the Small Cause Court 
at Kooshtea. 


Hurronauth Roy and others, 
nersus 


‘Maheroollah Moollah. 


Where a suit was brought upon an instalment-bond 
and not upon any: fresh agreement between the parties, 
the period of limitation was held to run from the time 
when default was made in payment of the first instalment 
in consequence of which the whole amount become due. 

Case.—Tue plaintiff in this action sues 
on an instalment bord (kisteebundee) exe- 
cuted by the defendant on the 10th day of 
Srabun 1269 B. Su for the payment of rupees 
160-8-9 payable. by instalments in whe 
mouths of Bhadro and Pous of ench year, the 
first of such `iustelmențå being payable in 
the month of Bhadro 1269, and the last ‘in 
the month of Pous .1274.. The bond pro- 
vides that, on the non-payment of any one 
instalment, the full amount secured thereby 

- shall become payable. The defendant made 
a payment of rupees 25 on the 12th Cheyt 
1271.. This suit was instituted on ‘the 15th 
September last (corresponding with the third 
day of Bhadro 1273 B. S.),to recover rupees 
140-9-9 as principal, and rupees 19-15 as 
interest, making a total of.rupees 1[60-8-9, 
the defendant being credited with the-sum 
of twenty-five rupees paid by him on the 
‘12th’ Cheyt 1271. The plaintiff's pleader 
“urges that limitation ought to be computed 
from the 12th Cheyt™ 1271, and not from 
‘Bhadro 1269, the date on which, the first 
instalment became die. I, have taken a 
preliminary objection to the plaintiff's pro- 
ceeding with the trial of this suit, as I-lold 
that the plaintifs suit is barred ‘by the Sti- 
“tute of. anino more- than three ‘ years | 
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having elapsed since, the cause of action 
accrued, and from the time nt which the 
bon d. became payable, I am of: opinion that 
the cause of action arose on the first default, 

‘thatis, in the month of. Bhadro 1269, -and 
the plaintiffs ought to have instituted their 
action then, unless they were subject to. any 
of the disabilities specified in Section 11 of 
Act XIV of 1859. 

` The plaintiff's, acceptance of instalments 
subsequent to the first default was quite an 
optional forbearance and indulgence on his 
part, which could- in no’ way prevent the 
operation ofthe Law of Limitation ; the period 
of limitation is three years if there is ‘no 
written engagement, or, if there is a written 
engagement, not registered within six months, 
The bond in question was not registered. It 
was held in-the case of Hemp vs. Garland, 
1, Queen’s Bench Reports, p. 519, that, when 
a note payable by. instalments contains a pro- 
vision that, if default be made in payment of 
one instalment, the whole. shall be due; the 
‘cause of action arises upon the’ first default 
of all that ‘there*remained owing of the 
whole debt, and limitation is to be computed 
from such default. 

The distinction betwen the present ase 
and that of “Hemp. vs. Garland” is -that 
while, in the latter,’ no instalments were paid , 
after default, in the former one, instalment- 
was paid by the defendant and accepted by 
plaintiffs. In this respect’ the present case 
resembles that of ‘* Hullodhur Bangal vs. the 
Administrator, General 1,” Weekly Report- 
er, Civil Rulings, p. 189, in-which it was held 
“that when a default was made in the pay- 
ment of..an instalmentton a bond whereby _ 
the whole became due, and the holder did f 
not avail himself of the right to sue, but . 
continued subsequently to the default to re- 
ceive payment from the maker, thie effect of 
such subsequent payment and, siceeptanice 
was to waive any existing right” to take ad- 
vantage of -the previous default, and to rest 
on the provision for the- payment by ‘instal- 
ments, and that, on proof of such waivor, :li- 
mitation ought- not to be taken to run from 
the date of “such default,” pe 


I am doubtfal . whether’ this’. ‘decision is 
consistent with the provision. of Section 4 
Act XIV of 1859; for by. that Section it is 
enacted, “if, in respect of any legacy or debt, 
the per son wlio but for the Law of Limitation 
would be liable to pay thé same shall have 
admitted that -such debtor, legacy, or any 
part” ‘thereof, is due'by an ‘acknowledgment 
in writit signed: by hing; a new period of 
limitation, according to. the nature of7.the 
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original liability, shall be computed from ‘the 
date of such admission,” In the present case, 
the payment of rupees 25 wag not an ac- 
knowledgment in writing. It was a fact 
which would wholly depend upon mere ver- 
bal testimony, so -that the jonly thing by 
which a case can now be takén out of the 
Statute of Limitation is an acknowledgment. 
in writing signed by the party. 

- Under “the: old Law of Limitation, Regula- 
tion III of 1793, a payment of an instal- 
ment on a bond would be an admission or 
acknowledgment that the débt i is due, and 
it would bar the operation of ithe Statute of 
Limitation ; but the present Law of Limitation 
allows no acknowledgment which is notein 
writing and signed by the debtor to bar the 
operation of the same. The Limitation Act 
does not extinguish, the debt, but simply bars 
the remedy; and, accrdingly, à lien in respect 
of the debt is not destroyed, though the re- 
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The 8th January 1867, 


Present: 


The Hon’ble G. Loch and A. GË Macpher- 
son, Judges. 


Damages — Breach of contract — 
Léase. 


Case No. 1843 of 1866. 


Special Appeal from a decision passed by 
Mr. H. R. Madocks, Judge of Bhaugutl- 
pore, dated: the 28th May 1866, affirming 

- adecision passed by the Principal Sudder 
Ameen of that District, dated the ‘26th 
July 1865. 


Fireenge Siug (Plaintiff) Appellant, 
versus 


medy by ‘action to recover the “debt itself | Shah Ahmed Hossein (Defendant) Respond- 


may be gone. Upon the same ground the 
debt may be revived by the debtor’s subse- 
quent acknowledgment in wr ‘iting without 
any new consideration. | 

The case was originally considered by 
Peacock, C. J., and L. S. Jackson, J., who 
referred it toa Full Bench’ in consequence 
of the decision referred to in the case. The 
judgment of the Full Bench was delivered 
as follows by— 

Peacock, C. J.— We are of opinion that 
the view taken by the Judge of.the Small 
Cause Court is the correct due. 
is brought upon the bond itself, and not upon 
any. fresh agreement alleged: to have been 
come to between the parties. Under these 
circumstances, we are’ of opinion that limit- 
ation did run from the time! when default 
was made in payment of the first instalment, 
in consequence of which the pele amount 
became due. 

-It is unnecessary for us to express any 
opinion as to the correctness of the decision 
to which’ reference has been made by the 
Judge of the Small Cause Court. 


' Norman, J.—I entirely agree. I had oc- 
casion to`consider this question in the’ case 
of Breen vs, Balfour, Bourke}s Reports, p. 
120. - ° | 


The suit 


! 
i 
: 


ent. 


Mr, R. E. Twidale for Appellant. 
No one for Respondent. 


A suit will lie for damages sustained by a lessee by 
his lessor’s breach of contract to put him in possession 
or a portion of the property of which he granted the 
ease, . 


. 
Maepherson, J.—We think that the Lower 
Court is wrong in holding that such a suit 
as this will not lie. 


The defendant gave the plaintiff a lease 
of a5 annas 6 eae 5 cowrees share 
ofa certain property., But it turned out, 
after much litigation, ‘that the defendant had 
no right to grant alesse save to the extent 
ofa 1 anna 6 gundahs share intwo of the 
villages, and in 1 anna 12 gundahs share of 
another village. The Lower Court holds 
that the doctrine of caveat emptor applies, 


-and that, as no fraud or wilful misrepresen- 


tation is shewn, the defendant is not liable 

for damages sustained by the plaintiff by the 

breach of the contract to put him in posses- . 
sion of the share of which he granted the 

lease. We do not think that the doctrine of 
caveat emptor applies to this ‘case. There 

was an implied, if not an expressed, consent 

on the part’ cf the lessor that he owned 

the share of which he gave the lease. 

As he did not own it, and as the plaintiff 
has suffered loss thereby, the latter is 

entitled to recover such damages as will 

compensate him for his loss, 


‘The case is remanded, in order that the 
amount of those damages may be ascertained. 
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“The 8th Jawan 1867. 
_ Pre esent: 3 
The Horb C. B. Trevor hd BA. Glove, 
7 Judges. A , 


Sale by. “Guardian of, Minor —Neces- 
s ity., 


+) 


Case, No. 2152 of .1866. 


Special Apal froma Aaa PN by 
the Officiating Principal .Sudder Ameen 
-of East ‘Burdwan, dated’ the 28th May 

- - 1866, affirming a decision passed by. the 
_Moonsiff of Daleamabads dated the 12th 
September 1865, 


Radha ‘Kishore Mookerjee and another (De- 
fendants) Appellants, $ 


versus `` 


Mirtoonjoy Gow and others (Plaintiffs) 
Respondents. ` 


Baboos Mohesh Chunder ` Bose ata. Nil 
_ Madhub Sein for Appellants. f 


Baboos Unnoda Pershad Banerjee and 
Khetturnath Bose for Respondents, i 


Where a Hindoo widow sells as guardian of hor n minor 
son and for his maintenagce, .the purchaser need, only 
Satisfy himself-of the necessity ‘of the’ sale; ‘but he is 
not bound to Bee to the application, of -the mney š 

- Glover; JT ati plaintiff i in this. case sued 
to recover possessiom.of certain property 
left by. his maternal uncle Gudadhur, his 
allegation beiag that, on the uncle’s- death 
childless, . ‘his: “effects descended in regular 
succession to-him (plaintiff) and “his uterine 
brother.” Khettur in equal. shares.; that 

_ Khettur on ‘his death’made a verbal gift of 


his moiety to plaintiff ; but:that the defend-. 


ants claiming as purchasers. from his mother, 
*Prosunno ` Morsi, outed him - from all the 
- property. , 
‘The defence’ was that’ Guidadhur diod i in 


his father’s life-time, ‘and that the - -property; 


went to his two sister s5, Prosunno Moyée 
. snd Kumul'Moyee ; that Kumul Moyse sold 


her- moiety to her sister trom whom it came 
-The defend. 


by purchase to the defendants. 
ants also’ deny that Khettur, iade: ay, verbal, 
gift tohis brother. am 
‘. Both Lower. Courts deoreod for the-pliint 
if, ae 


aoi ot Pood 
` 
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“It is new urged in ‘special-appeal (1): that: 
the Principal Sùdder Ameen has came to 
no finding .as ‘to the verbal gift of his share 
of.the-estate by Khettur.; and, (2). that the 
sale by- the. mother to. the defendant.being 
made as guardian of her minor son, the plaint- 
iff, and for his maintenance, must be upheld 
during: the vendor’s life ; and that the Prin- 
cipal Sudder Ameen has gone beyond the~ 
law--ia requiring proof that the purchase- 
money ‘was applied to he maintenance of 
the plaintiff. 

These objections Appear to us valid... We 
do not:'find’ any thing: in the Principal 
Suddet Ameen’s judgment in the shape of 
legal proof, on ‘which the alleged verbal gift 
by: “Khettur was based. ° Mention .is made of 
a-petition anid to ‘have been filed by Pro- 
sunno Moyee-in which-the fact of the gift is. 
recited ; but-the question does not appear to 
have been’ properly enquired into,—indeed, ho 
evidence was either offered: or: called ‘for. 
If:Khettur did not make the gift in question, 
his share of the estate would, acéording to 
Hindoo Law, have reverted to his mother for 
her life, and, for that-.term, she would be 
authorized to ‘dispose of it to the special ap- 
pellants, It is very- necessary to-the pro- 
per- disposal of this snit,.therefore, that the 
fact of the gift by Khettur to Mirtoonjoy - 
should be either proved or disproved. + ` 

With regard to the second objection, we 
think that the Pr incipal Sudder Ameen has 
put the proof demandable from. the special 
appellant too.high, The Privy Council in 
the case of Hunooman Pershad Pandey 
(Moore’s Indian Appeals, Volume VI, page 
893) have ruled that all that is requir, ‘ad of a 
purchaser, under such circumstances, is that 
he'should- satisfy himself'as well as He can 
ofthe necessity for the sale ; and that, if he’ 
‘makes proper enquiries and nots honestly, the’ 
real existence of an‘alleged necessity is not 
a condition precedent to the’ validity of his- 
chargé which renders him bound to see ' to 
the application of the money. -5e >t > +t 


Taking’ this view ofthe case, ..we remand 
the suit to the Principal Sudder Ameen to 


`| try (1) whether ‘the , verbal gift’ by, ‘Khettur 


to his“ ‘prother,”, the Special, “respondent, is’ 
‘and, if so,‘(2) whether the -special 
appéllants, purchasers from the mother and 
guardian Progunno Moyee, had made due 
enquiry, and had- ‘reasonably satisfied- them- 


-selves as to‘the existence-of a necessity such 


as would justify -i ‘the mother in selling her 
son’s property. Tlie costs on this- portion 


tLof tha’ vfaini will follows the- result” of ‘the 


enquiry. -> - EE fe Aee 


p 
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© The 9th January 1867. 


Present: 


2 aa 
The Hon’ble ©. B. Trevor andiF. A. Glover, 


Judges. 


f Jarisäiótion-Ejectmenť+ Section 82 
$ : a _ Act X of 1859. 


Cae. No.. 2097, of 1866 under 


y Act X of 
1859. ` 


Special Appeal from a decision passed by 
the. Judge of Hooghly, qoa the 9th 
May 1866, affirming a décision pasged 
by the Collector of Howrah, dated the 

" 14th September 1865. > | - 





Umrit Lal Banerjee (Plaintiff) PEETI 


VETSUS 


Bhoobuu Mohineee Dossee and others 
(Defefidants) Respondents. * 


_Baboos Dwarkanath Mitter and Khettur- 
nath Bose for Appellant. ` 


‘Babess Romek Chunder Mitter and Hem 
Chunder Banerjee for Respondents, 





An eviction by the Collector in onduen of.a suit 
brought by the zemindar under Section 82 Act X of 
1849, -if if be proved to have been fraudulent‘ and 
collusive, i is illegal and remediable under that Act. ` ` 


Glover, J.—Tus was a soit under Clause 
6 Section 23, of Act X of 1859 to recover 
posseasion of 12 cottahs of land from which 
_ plaintiff alleged himself to have been ejected 
« by the Collector, in consequence of a ‘suit 
brought by the zemindar under Section 82 
of the’ Act. 


The -plaintiff (special appbilant) states 
that he purchased the landi. which was a 
transferable tenure from the| mowroseedar | 
in 1269 B. S., from which date he paid the 
rent regularly to the- EARST that-the 
latter colluded with the old ryot, plaiatiff’s 
vendor, and sued to eject him on the ground 
of non-payment of rent and.igot a decree, 
in execution of which he, special appellant, 
has been ejected from his purchased jote... 


-Bhe Court of first wae held that:a 
- third party could not be evicted by.a decree 
passed against a defendant under Section 
82 of Act X of 1859, and that. plaintiff had 
therefore sustained no injury.. 

, Whilst: the Judge on appeal: cofisidered 


that, as the plaintiff had been evicted by the , 








Collector under due process -of law, he 
could not. be said to have been “ illegally” 
ejected ; and that, therefore, the plaintiffs 
remedy was net under Act X g all, but in 
the Civil Court. 

We think that the Judge’s decision in 
this case is much too summary, and leaves 
out altogether the points for determination 
precedent to au application of Clause 6 
Section 23 of Act X. 

The special appellant alleged from the 
first that he had duly attor ‘ned to the zemin- 
dar by paying him rent from the date `of his 
entry on the land ; and that, although he had 


-not registered his purchase, he was prepared 


to prove his rigbts by evidence.- He alleged 
further that the so-called arrear, on account 
of which the zémindar sued the original 
tenant, was for the year 1271 B. S., for 
which year the special appellant himself had 
paid the rent; and that the suit under Sec- 
tion 82 was a collusive and fraudulent trans- 

action between his vendor and the zemin- 
dar, with the object of nullifying his pur- 
chase of the jote. 


These were questions which ought to have 


been enquired into before the eviction by tha 
Collector could be pronounced legal, so far 
as regards the party who put the Revenue 
Court in motion, Jf the ‘special appellant 
had been allowed to give evidence, he might 
have been able to show that, from the date 
of his purchase, he had paid the rent of the 
Jand regularly to the zemindar; and that the 
lattér, in suing special appellant’ s vendor for 
an alleged arrear Of rent in 1271 B. $. 
acted frandulently with the intention of 
cheating him out of the purchase ; and ‘that 
the eviction brought about by such collusion 
was “illegal,” “and- therefore remediable 


under Act X of ‘1859. 


If the special appellant: failed to prove 
payment of rent, then, as he never registered 
his purchase in the zemindar’s serishtah, the 
latter would not be obliged to know any 
thing about the matter, “and the eviction 
under „Section 82 would not have been il- 


‘legal. - : 
“We remand the case, ther shies: to the Court’ 


of first instance, in order that evidence as to 
the payment of rent may be called for, and 
the suit decided with reference- to the re- 
marks recorded ‘above. The special re- 
spondent -states also that. the special appel- 


-lant oniy bought one-half of the jote he 


claims. This point hag not been enquired 
into, and the Deputy Collector will cousideér 
it. with the others. : 


Costs will follow the result.. ara tov 
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‘The 9th January LBO 


_ Present : ra 


The Hon’ H. V. Bayley” and Shumboo- 
nath Pundit, Judges. 


Jurisdiction (of Revenue Courts) — 
Plea of payment by Burrat. 


Case No. 2047 of 1866 under Act’ x 
of 1859. Š 


Special Apnea ton a decision passed by 
the Judge of Hooghly, dated the th 
May 1866, -reversing a decision passed 
by the Deputy Collector of that Pe; 
dated the 11th February 1865. 


` Poorno Chunder Roy (Plaintif) an i 


` 


versus 


Nand Lall Ghose’ and others (Defendants) 
. ` Respondents., 


Mr. R. T. Allan aud Baboo Issur Chunder 
Chuckerbutty for Appellant. 


Baboo Bhugobutty Churn, Ghose for Re- 
spondents. . - - s 

Ina sult for rent where payment by a burrat is 

pleaded by the tenant, and execution of the burrat by 


the landlord is proved, the Revenue Courts have juris- 
diction tò try the question of barrat. 


Shumboonath Pundit, J.—Wn do not 
agree with the special appellant. . Payment 
by. a burrat is pleaded by the tenant, and 
it is proved.that the landlord had executed 
it. 

The apecial ‘appellant objects that the Re- 
venue Courts have no jurisdiction to try this 
question of burrat, particularly because the 
consideration for the burrat is alleged to be 
an old bond denied by the special appellant, 
and not enquired into by the Court of first 
instance. It is also contended that the 
bond could not be enqnired into by the 
Revenue Courts. It is further added that, 
if there be jurisdiction, the case should- at 
least be remanded to the Court of first in- 
stance with directions to try the question of 
the bond. : 


We think when the :burrat is the mode 
of payment alleged in the case, the Revenue 
Courts had authority to try the question 
before.it connected with that payment by 
this- burrat. Further,- as -the burrat does 
not make any specific allusion. to any bond, 


the omission of the Court. of first instance, 


to try that document is immaterial, In this 
view we see no reasou to interfere, and re- 
ject.the special appeal: witli costs, 
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The 9th.. January 1867: 
Present: 
The Hon'ble Sir Barnes, Peacock , Kt., Chief 


Justice, and the Hon'ble L. 8. Jackson, 
' Judge. í $ 


aa for rent below 106 rupees —. 


Section 77 Act: X of 1859—Inter- 
-" venors— Dispute as to title—Appeal 
—JSurisdiction, ~ 
Case No. 2144 of. 1866 under Act X of 
1859. 


Special Appeal from a decision passed by 

` Mr. F. B. Simson, Judge of Mymen- 
59, dated the 28th May “866, modify- 
*ing a decision passed ‘by Îr. `W. C. 
Taylor, Deputy Collector of that District, 
dated the 30th December 1865. - 


Gouree-Dass Byragea (Defendant) Appel- 
lant, 


versus 


Taik Roy. Chowdhry (Plaintiff) 
Respondent, ` 


Baboo Khetturnath Bose for Appellant. .- 


Baboo Sreenath Doss for Respondent, 


Section 77 Act X of 1859 does not apply to a suit for 
rent below 100 rupees where the’ erat right to 
receive the rent is not disputed merely on the -ground 
that the intervenors had -actually aaa in good faith 
received and enjoyed such ‘reut before and up to the 
time of the commencement of the suit, but where the 
ryot and the intervenors denied the title of the plaintiff - 
and his vendor, and the ryot-denied that he gave the 
kubooleat upon whieh the plaintiff was suing. | 

In such a case the appeal lies from ‘the Deputy 
Collector to the Judge, and not to the Collector. 

Quere.—Whether, even if the‘appenl lay to the, 
Collector, the defendant, after. having appealed to the 
Judge, could appeal specially to the High Coùrt against 
the decision of the Judge, on the ground that Jutge 
had no jurisdiction, . 

Peacock, C. J.—Tuts is an appeal from’ 
a decision of the Judge in a suit brought 
by the plaintiff against the defendant for 
arrears of rent under 100 rupees, and tlre 
principal question is whether this is a case 
in which the Judge had_ jurisdiction to try 
sn appeal from the Deputy Collector. 

- The plaint stated that one anna share of 
a certain talook belonged to the Inte Dwarka- 
nath Chowdhry 3 that, tipon his death, his 
share devolved upon his widow Brindaranee ; 
that the plaintiff in Aughran 1271 purchased 
from the widow 5 gundabs of her one anaa 
share, and took from her a lease of the we“ 
maining 15 gundeahs of that share; that 
plaintitf was the proprietor and in possession ; 
that the defendant held a portion of the land 


‘included in the talook at a certain rent, and 


executed "a kubooleut to the plaintiff for the 
same ;‘and he claimed to mecover the arrears 
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of rent duc under the kubooleut from Aughran 
1271 to Assar 1272. 

The defendant denied the: title of the 
widow (the plaintiff's vendor). He also 
denied the execution of the kubooleut, and 
stated that he had been paying his rent to 

- certain other persons, These persons subse- 
quently intervened and were | made parties 
to the suit. ‘The intervenors stated that the 
rights of Dwarkanath Chowdliry and his co- 
sharers had been- made over jin 1244 to a 
certain idol, and that they as/ shebaits had 
been in possession of the property ever since. 

The Deputy Collector laid dowu two 
issues: Isé, whether the Kubooleut was 
extorted from the defendant: ; and, 2nd$y, 
whether the rights of Dwarkdnath and his 
co-sharers had “been transferred to the idol. 

Upon the first issue he found that the 
_kubooleut was extorted ; and on the second, 
that the plaintiff and Brindar! nnee, his ven- 
dor, were in possession, and had not lost 
their right to collect the rent, and that the 
intervention was a dishonest attempt to de- 
prive the widow of her right!; .and he gave 
the plaintiff a decree for the rent at the rate 
at which the defendant admitted he held the 
land occupied by him, 

The ryot and the inter venors thereupon 
appealed to the Judge. The plaintiff also 
appenled. He at first appealed to the 
Collector, who dismissed the appeal upon 
the ground that a question of title had been 
determined, and that he had no jurisdiction. 
The plaintiff then appealed to the Judge. 

The Judge, instead of the issues laid down 
by the Deputy Collector, laid down fresh 
issues, and amongst others the following :— 

“ Have the plaintiffs or the intervenors 
“hitherto aud up to the date of institution 
“of suit been in receipt aud; enjoyment of 
“the rents ?” 

“ Is the kubooleut valid ?” 

“ What arrears are due ?” | 

As to the first of these issues, he stated 
that he did not consider that!the intervenors 
had shewn that they collected or enjoyed the 
rents of the one anna share! at all, and he 
further stated that the plaintiff had the right 
to take the rent and kuboolents ; 2ndly, 
that the kubooleut was executed willingly, 
and was not extorted ; and' upon the 3rd 
isme, he awarded to the plaintiff rent calcu- 
lated al the rate fixed by the :kubooleut. 





The present appeal is that’ which was pre- 
ferred by the defendant himself, and his 
principal objection is that the Judge had no 
jurisdiction to try J fhe appeal, as the garhonnt | 
sued’ for did not "exceed P rupees. He” 
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contends tbat, as the intervenors came in 
under Section 77 of Act X’ of 1859, the 
only question which ought to have been 
tried was whether the intervenoys were im 


‘the actual receipt and enjoyment of the 


rent, and that no question of title was deter- 
mined by the judgment. But this is not 
the ease, ns the plaintiff’s right to receive 
therent was.not disputed merely on the 
ground that the intervenors had actually and 
in good faith received and enjoyed such rent 
before and up to the time of the commence- 
ment of the snit, and the right of the in- 
tervenors was not claimed by them upon 
that ground alone. Both the ryot and the 
intervenors denied the title of the plaintiff 
and of his vendor, and -the ryot denied that 
he guave the kubooleut upon which the 
plaintiff was suing. 


Section 77 does not apply to such a case. | 
Tt applies only to cases in which the right of 
the plaintiff to receive the rent is disputed, 
and such right is claimed by a third person 
upon the ground that such third person or a 
person through whom he claims has actually 
and in good faith received and enjoyed such 
rent before and up to the time of the com- 
mencement of the suit. In sucha case, if 
the actual receipt and enjoyment of the 
rent by such third person is not oatatitis hed; 


the plaintiff would be entitled to recover 


but where the title of the plaintiff is dented. 
that question must be enquired into, if the 
receipt of the rent by the intervenor is not 
established. A ryot is not ullowed to dis- 
pute the title of a person from whom he has 
taken land ; but where the plaintiff is not 
the person from whorn the land was origi- 
nally taken, but claims under a derivative 
title from him, the ryot would not be pre- 
cluded from denying such derivative title, 
or proving that the person from whom he 
took had conveyed the land to some other per- 
son. For instance, if a ryot were to take 
land from A B, and after A B's death 
without issue, © D should claim to receive 
the rent accruing subsequently to such death 
as the adopted son of A B; the ryot 
would not be precluded from denying that 
C D was the adopted son of A B, and 
C D could not, in such case, recover without 
proving a valid adoption, If the ryot, 
instead of merely denying the adoption, 
should go on and allege that from the time 
of the death of 4 B up to the time of the 
commencement of the snit, A B's widow 
had actually and in good faith enjoyed the 
rent as the heir of A B, and the widow 
should intervene aud claim the rent upon 
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the ground of her receipt of rent, the Court, 
upon failure of proof that the widow had 
received the rent, could not, give a decree 
for the plaintif without his proving the 
adoption ; for it would not follow from the 
fact of the widow’s not having received the 
rent that the plaintiff was entitled to it as 
an adopted son. In such a case the plaint- 
iff would necessarily have to prove his 
title. i 

In the ‘present. case the plaintifs title 
was denied upon the ground that Dwarka- 
uath Chowdhry had in his life-time made 
over the estate to the idol; aud both the 
ryot and the intervenors: set up the title of 
the intervenors, as well as the actual receipt 
of the rent by them. If the first Court had 
luid down an issue as to the actual receipt 
and enjoyment of rent, and had determined 
that question ‘ugninst the intervenor, it 
would have been’ necessary to go into the 
question of the plaintiff’s title ; for as the 
title of the plaintiff, as well as the receipt 
and enjoyment of the reut by him was dis- 
puted, he would not have been entitled to 
recover without proof of his title, or show- 
ing that the kubooleut, to him was executed, 
which of itself would amount to primd facie 
proof of title, Although the Deputy Col- 
lector did not lay down, an express issue as 
to who was in the actual receipt and enjoy- 
ment of the rent, he substantially decided 
that question against the intervenors, and 
the question of title in favor of the plaint- 
iff. An error in not laying down an issue 
ag to the actual receipt of rent could not 
affect the question of jurisdiction. 


Under these circumstances we think that 
a question relating to title within the mean- 
ing of Section 153 of Act X of 1859 was 


properly raised; and was in substance deter- | 


mined by the judgment of the Deputy Collect- 
or, nnd, consequently, that an appeal lay to 
the Judge, and not to the Collector. No 
objection is made that the Judge did not lay 
down an issue as to the title of the interven- 
ors. He did in effect determine that ques- 
tion, and he also found that the defendant 
had executed a kubooleut to the plaitiff. That 
was sufficient, for the intervenors had no 
right to intervene for the purpose of setting 
up.title, When the issue as to the actual 
receipt-of the rent by the intervenors was 
found against them, it was necessary “under 
the defence set up by the ryot to try the 
“question, of the plaintiff's title. When the 
plaintiff pr oved the execution of the kuboo- 
leut, it was unnecessary for him to give any 
-foither proof of title. : - 





| pellant, sued to recover 


The cases cited from the ist Weekly Re- 
porter, page 113, and the Full Bench Case of 
26th May 1865, 3 Weekly Reporter, Act X. 
page 21, do not bear upon this case. Iv the 
view of the ease which we have taken, it be- 
comes unnecessary for us to determine whe- 
ther the defendant having appealed to the 
Judge could appeal specially to this Court 
against his decision upon the ground that he 
had-no jurisdiction. We doubt whether the 
defendant could raise such an objection, 
even if-the case had been one which ought 
to have gone to the Collector. 

The decision of the Lower Appellate Court, 
against. which the Appenl No. 2144 was pre- 
ferred, is-affirmed with costs. - 


The 9th January 1867. 
Present: 


The Hon’ ble G. Loch and iz G. Macpher- 
son, Judges. > 


Local enquiry — Section 73 Act X 
of 1859 — Ejectment — Right of 
occupancy. 


Case No. i861 of 1866 under 


Act X 
of 1859. i” 


Special Appeal from a decision passed by 
the Judge of Bhaugulpore, dated the 
18th May 1866, reversing a decision 
passed by the Deputy Collector of that 
District, dated the 830th December 1865. 


Sheikh Bahadoor Ali and another (Plaintiffs) 
Appellants, 


VErSUS 


Domun Singh and ‘others (Defendants) Re- 
spondents. 


Mr. R. E. Twidale and Moulvie Mur- 
humut Hossein for Appellants. 


Baboo Roopnath Banerjee for Respondents. 


Where a local enquiry is necessary, a Collector should 
cause such enquiry to be made by a properly constituted 
ofücer according to Section 75 Act X of 1859, 

The question of a prescriptive right of occupancy 
cannot arise in a case where a tenant sues to recover 
possesston ot leng from which he alleges he has @ten 
illegally ejected. The tenant might have been in law> 
fal possession only six weeks, and yet his eviction 
might have been illegal, and he would be entitled to 
recover. . : 


Loche- J— Tue plaintiff, special ap- 
ossession of lands 


which he held as a tenant, aud from, which 
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he alleges that he was forcibly und illegally” 


ousted by Domun Singh, the lessee or ticca- 
dar of the zemindarin 1273. The defend- 
ant denies the possession of the plaintiff, and 
says that the lands were let by him from 
1278 to one Sobhun Singh. 


The first Court appointed one Ahmed 
Khan Ameen to make a local enquiry into 
the fact of possession, and the resultof that 
investigation was in favor of the plaintiff. 
On appeal the Judge holds that the Ameen’s 
report cannot be admitted, as there is no 
proof or order to show that Ahmed Khan 
was subordinate to the Collector, or that he 
is an officer of Government as required by 
Section 73 Act X of 1859. The Judge, in 
coming to this conclusion, appears to have 
acted on the objection raised by the defend- 
ant in appeal. The order deputing Ahmed 
Khau to make the local enquiry is addressed 
to him as Abmed Khan Ameen, and primâ 
facie this indicates that he is an officer of 
Goverament, and it was for the party who 
objected to his deputation to prove that he 
was not a legaliy constituted Ameen. If he 
were not so, the Judge should have directed 
the Collector, if there was n necessity for a 
local enquiry, to have such enquiry made by a 
properly coustituted officer. 


The Judge further finds against the 
plaintif’s claim, on the ground that there is 
no proof of occupancy for 12 years ; and he 
goes on to sny that, of the documents filed 

_ by plaintiff, one is untrustworthy, and the 
others do not establish his legal occupancy. 
It is difficuli to understand what the Judge 
intends by these words. The question for 
the Judge to determine on the plaintiff's 
pleadings was whether plaintiff was in occu- 


pation nsa tenant, and whether he had, as | 


he alleged, been forcibly aad illegally eject- 
ed in the course of the year when his crops 
were on the ground, or whether he had 
been legally evicted. No question of a pre- 
scriptive right of occupancy arises in this 
case. Plaintiff “might have held lawful 
possession only for six weeks, and yet his 
eviction might have been illegally made, and 
he would be entitled to recover. We re- 
mand the case for the Judge to determine 
on evidence whether Ahmed Khan is or is 
not a properly constituted Ameen under the 
provisious of Section 73 Act X of 1859 ; 

and if he be not, he will direct the Collect- 
or, if necessary, to depute a proper officer, 
and if local enquiry be unecessary, he will 
proceed to dispose Sf the case as indicated 
above. 


e 
THR WEEKLY REPORTER. 


Rulings. [Vol VII. 





The 9th January 1867. 
Present: 


The Hon’ble H. V. Bayley and Shumbhoo- 
nath Pundit, Judges. 


Arbitration. 
Case No. 1424 of 1866. 


Special Appeal from a decision passed by 


the Principal Sudder Ameen of West. 


Burdwan, dated the 5th Mareh 1866, 
affirming a decision passed by the Moon- 
iff of Radhanuggur, dated the 12th 
August 1865. 


Gooroo Churn Dey and others (Defendants) 
Appellants, 


VETSUS 


-Ram Dhun Paul and others (Plaintiffs) 
Respondents. 


Baboo Bungshee Dhur Kein for Appellants. 


l Baboo Chunder Kali Ghose for 
Respondents. 


It is no ground to set aside an award of arbitrators 


„under Section 324 Act VIII of 1859 that the arbitrators 

decided the case against the written statement of the 
defendant. 

“Shumbhoonath Pundit, J.—Tur special 
appellant contends that the Lower Appellate 
Court has set aside the award of the arbitrat- 
ors, on the ground® of the said arbitrators 
having decided the case aguinst the written 
statement of the defendant. 

As under Section 324 of Act VIII of 
1859, this is no groundto set aside an 
award of arbitrators, we decree the special 
appeal with costs, and reversing the orders 
of both the Lower Courts with costs, dismiss 
the plaints ` 





The 9th January 1867. 
Present : 
The Hon’ble G. Loch and A. G. Macpher- 
son, Judges. 


Tenants-at-will— Rent demandate 
from. 


Case No. 2019 of 1866 under 
1859. 


Special Appeal from a decision passed by 
the Judge of Backeryunge, dated the 
16th May 1866, reversing a decision 
passed by the Deputy Collector of that 
District, dated the 81st October 1865. 


Baboo Gopaul Lal Thakoor prea) 
Appellant, 


Act X of 


VETSUS 
Budurooddeen (Defendant) Respondent. 


Bh 
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Baboos Kalee Mohun’ Doss and Kishen 
Doyal Roy for Appellant. 
Baboos Pearee Lal Roy and Shushee 
Bhooshun Bose for Respondent._ 


Where a tenant has no right of occupancy, the land- 
lord is entitled, after service of notice, to demand rent 
from him at a fair rate, ù. e. the full market rate. 

Loch, J.—TueE defendant pleaded a right 
of occupancy, but the Judge has not deter- 
mined whether he has such a right or not, 
but, assuming that the defendant has no such 
right, has proceeded to dispose ‚of the case. 
If the defendant have a right of occupancy, 
the plaintiff's case must be tried under the 
provisions of Section 17, as plaintiff claims 
an enhancement on the ground that the 
productive powers of the land have increns- 
ed. Ifthe defendant have no right of occu- 
pancy, the plaintiff is entitled to demand 
rent after service of notice at a fair rate ; but 
“the fair rate in such a case is clearly the 
“ full market rate; the fullest rate which 
* other tenants similarly ' situated (that is 
“without any privileges or right of any 
“ kind) do, enn, or are willing to pay.” We 
refer the Judga to the cases’ reported at 
Volume III, “Weekly Reporter, page, 126, 
Act X; and Velume IV, Weekly Reporter, 
page 45, in which the law is clearly laid 
‘down. The case is remnuded for, disposal 
according tothe above instructions. - 


The 9th January 1867. 
Present: 


The Hon'ble G. Loch and A. G. Macpher- 
son, Judges. 


Limitation — Cause of action — Pay- 
ment of Government Revenue by 
eco-sharers. 


Case No. 1975 of 1866. 


Special Appeal from a decision passed by 
the Judge of Ruajshuhye, duted the 14th 
May 1866, reversing a decision passed 
- by the Principal Sudder .Ameen of 
Serajgiunge, dated the 31st October 1865. 


Kalee Shunkur Sandyal (Plaintiff).. 
Appellant, 


versus: 
Huro Shunkur Sandyal and others 
(Defendants) Respondents. 


Babaos Romesh Chunder Mitter and Sree- 
nath Doss for Appellant. 


ifs tenant, 
family have held the tenure at a yearly quit 


Bie Mohinee Mohun Roy 
for Respondents. Pai 

~The plaintif’s canse of action was held to arise when 
e paid the money to the Collector as Government 
revenue on account of his defaulting co-sharers, and not 
fram the date when the money-lender, from whom he 
had obtained the money to make that payment, realized 
it from him under a decree of Court. 


Loch, J —Ws think that the Judge is nuit 
right. "The plaintiff's cause of action arose 
when he’ paid the money to the Collector as 
Government revenue on account of his de- 
faulting co-sharers, and not from the date 
when the money-lender, from whom he had 
obtained the money to make that payment, 
realized it fiom him ‘under a decree of 
Céurt. ‘The appeal is dismissed with costs. 





The 10th January 1867. 


s 


Present: 


The Hon’ble Sir Barnes Peacock, Kt, Chief 
Justice, and the Hon’ble L. S. Jackson, 
Judge. i 


Evidence—Admission. 
Ciuse No. 2023 of 1866. 


Special Appeal from a decision passed by 
Lientenant-Colonel J. S. Davies, Judi- 
cial Commissioner of., Chota “Nagpore, 
dated the \8th May 1866, affirming a 
decision passed by Lieutenant R. O. 
Money, Deputy Commissioner of Maun- 
bhoom, dated the \1th August 1865. 


, 


Rajah Nilmoney Singh -Deo (Plaintiff) 
Appellant,. ` 
VETSUS 
Ramanoograh Roy arid others (Defendants) 
Respondents. 


| Baboo Bamachurn Banerjee for Appellant. 


Baboos Kishen Succa Mookerjee and Poorno 
Chunder Shome for Respondents. 


Where a person uses the admission of another as 
evidence, the whole admission must be.putin, He can- 
not put in half, and exclude the other half. Those who 
have to decide upon the evidence are not bound to 
believe the whole of the statement, 

Peacock, C. J.—Tne plaintiff sues to set 
aside a kherajee bromotur tenure, and I 
suppose to declare that the defendant holds 
as his tenant, The defendant, in his writéen 
statement, admits that he held as the plaint- 
but he stated that he and his 


rent. The plaintif now endeavors to take 
that stafement as an adrgission that the de- 


fendant holds as his tenawt, and to throw on 


A 
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him the onus of proving that he holds ata 
yearly quit rent. 

The general rule is that, where a person 
uses the admission of another as evidence, 
the whole admission must be putin. He 
cannot put in half, and exclude the other 
half. Those who have to decide upon the 
evidence are not bound to believe the whole 
of the statement. 

The Lower Court was justified in believ- 
ing the whole statement and in giving a 
decree for the defendant, there being no evi- 
dence to disprove it. The decision of the 
Lower Appellate Court is affirmed with 
costs. 

Jackson, J—I concur, and would onty 
add that the plaintiff cited witnesses, and 
when they appeared, declined to have them 
examined. Theinference not unfairly to be 
drawn from this conduct, is that those wit- 
nesses, on examination and cross-examin- 
ation, would have deposed toa state of facts 
exactly that set upin the defendant’s an- 
Bwer, i 





The 10th January 1867. 
Present: 


The Hon’ble G. Loch and A. G. Macpherson, 
Judges. 


Mortgage accounts. 
Case No. 2237 of 1866. 


Special Appeal from a decision passed by 
the Additional Principal Sudder Ameen 
of Mymensingh, dated the 19th June 1866, 
affirming a decision passed by the Sudder 
Ameen of that District, dated the 29th 
May 1865. ; 

Nilkant Sein and another (two of the 
Defendants) Appellants, 


versus 
Shikh Jaenooddeen and others (Plaintiffs) 
and others (Defendants) Respondents. 
Baboo Mohinee Mohun Aoy for Appellants, 


Baboo Sreenath Doss for Respondents. 


Though a mortgage be not an usufructuary mortgage, 
the mortgagee in possession is bound to give an account 
of the profits realized by him from the mortgaged pro- 
perty so long as it was in his possession, whether he 
too possession with or without the consent of the 
mortgagor. 


Loch, J.—TseE defendants, special appel- 
lants, in this case executed a deed of condi- 
tional sale in Bhadur 1257 (August 1850) 
in favor of the ple@ntiff who took possession 
of th property aml retained it till 1263 
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(1856), when the special appellant having 
brought a suit for possession with mesne 
profits during the period he remained out 
of possession, obtained a decree for posses- 
sion with mesne profits from date of suit, 
the mesne profits for the period prior to 
suit being refused on the ground that the 
claim for such profits had not been properly 
brought. The cause of action in this suit 
was that, whereas the sale to plaintiff was 
only conditional, he claimed to have pur- 
chased absolutely, and had taken possession. 
The plaintiff subsequently gave notice of 
foreclosure, and the present action is brought 
to obtain possession of the mortgaged property. 
The defendant pleads that the plaintiff is 
bound to account for the profits of the estate 
while he remained in possession ; but the 
Lower Courts have rejected the plea on the 
ground that the mortgage to plaintiff was 
not an usufructuary mortgage ; and that, if 
plaintiff took possession contrary to the terms 
of his mortgage, the defendant could sue 
him for mesne profits as well as for pos- 
session ; that defendant did bring a suit, and 
having failed thereon to get an award 
of mesne profits, he was not entitled 
to ask for an account. We think this view 
of the case is wrong. Plaintiff is bound 
to give an account of the profits realized by 
him from the mortgaged property so long 
as it was in his possession, whether he took 
possession with consent of the mortgagors, 
or without. He was in possession for soma 
yenrs, and is bound to account for the sums 
collected during that period, though the 
mortgage was not an usufructuary mortgage. 
We reverse the order of the Lower Court, and 
remit the case to the first Court, and direct 
the Sudder Ameen, after calling upou the 
plaintiff, to produce his accounts, to dispose 
of the case for possession. 


The 10th January 1867. 
Present: 


The Hon’ble H. V. Bayley and Shumboo- 
. nath Pundit, Judges. » 


Execution of Mouey-decree—Subse- 
quent purchaser. 


Case No. 2004 of 1866. 


Special Appeal from a decision passed by 
the Judge of Tirhoot, dated the 14th 
May 1866, reversing a decision passed by 
the Principal Sudder Ameen of that Dis- 
trict, dated the 25th July 1865. 


1867.] Civil >- 


THE -WEEKLY REPORTER. -` 


Rulings. 31 





' Bhagwan Dose a and others (Defendants) 
` Appellants, 


: Versus, 


Shaikh Nubee Buksh (Plaintiff) Respondent, 


Mr. C. Gregory for Appellants: 
Mr. R. E. Twidale for Respondent. 


In a case between two holders of money-decrees upon 
bonds in execution of which they respectively put up 
for sale and purchased the same property, the first 
purchaser admittedly in possession was held entitled to 
the property, the subsequent purchaser being left to 
enforce his right under Ais bond, decree, and purchase, 

- by a separate action, 

Bayley, J.—PwaIntirF in this case sued 
to reverse a sale in execution, at which de- 
fendant purchased the property in suit. 

The plaintiff alleged that he had pur chased 
the same property algo at a sale in execution 
under a decree obtained by him, end had 
held possession under it. 

Defendant pleaded that the suit could 
not lie, and that he had, under a bond and 
decree - of a date previous” to plaintiffs pur- 
chase, acquired title also by purchase at a 
sale in execution. Defendant, however, no- 
where in the pleas in his answer denied that 
plaintiff had possession, 

Both parties admit that plaintiff's pur- 
chase was anterior to that of defendant, and 
that the decrees both of plaintiff and detent, 
~ant were money-decrees. 

In a previous decision the Judge decided 
that a precedent of 22nd May 1862, on 
which the plaintiff (the appellant in the 
zillah) relied, had been overruled by a de- 
cision of a Full Bench of this Court, but 
ihe: Judge -did not specify the precedent. 
On this the case was remanded to the Judge, 
and he was referred to the Full Bench ‘Deci- 
sion of the 15th December 1864. Volume I, 
Weekly Reporter, page 315, as a guide to 
him for the proper decision of the case. ` 

The Judge, on this remand, has decided 
that, as there was only a money-decree held 
by defendant, and there was no decretal 
order that- it should: be satisfied from the 
property pledged, the decision of the Full 
Bench cited above applied, and in this view, 
the Judge gave plaintiff a decree, 

Defendant appeals specially, and urges— 

1, That the Court below has misapplied 
this precedent of 15th December.1864 ; that. 
the Full Bench then. in no way overruled 
the decision of tlie-late Sudder Court, dated 
22nd-June 1857, pngé 185, by which it was 
ruled that, where there might be a previous 
lien on the property.and a decree on that 
lien, the subsequent purchaser- at-a sale in 


execution--would not be entitled to oust the 
holder of such lien and decree. 

23` That the precedent of 15th Docember 
1864 did not apply retrospectively to-a trans- 
action which had taken place before that 
precedent, — - 

, The first. plea ‘could only have any force 
if the facts of this case and of that 
decided on the 22nd June 1857 by the late 
Sudder Dewanny Adawlut-were the same. 
That case rested on the holder-of the lien 
and decree anterior -to the subsequent pur- 
chase being in possession. Here, plaintiff 
ciearly alleged that he was in possession 
under his purchase; and defendant. though 
advancing ‘in his answer other pleas as his 
defence, did not, 7x any way whatever, deny 
plaintiff's allegation of possession. It is, 
therefore, legally admitted by defendant that 
plaintiff was ia possession. Thus, the case 
of-1857 and this case differ in the most es- 
sential point. The special appellant urges, 
however, that, as plaintiff only got his sale 
certificate and order of possession after de- 
fendant’s purchase in execution and posses- 
sion according to that order, plaintiff on his 
own statement was not in possession. We 
are, however, of opinion, firstly, that the 
plaintiff did not say that he got possession 
after this order of Court, but that he was in 
possession in «ecordance with it ; and, second- 
ly, we think that, when the possession’ was sO 
clearly asserted by plaintiff, and in no- way 
denied by defendant in his answer, the de- 
fendant must be held to have by. that written 
pleading admitted plaintiff’s possession. 

In this’ view we are clearly of opinion 
that there hus been no misapplication of the 
precedent of the Full Bench of the 15th 
December 1864, f , 

On the second plea we are of opinion 
that the procedure laid down in the above 
precedent will apply, even if defendants’ lien 
and decree and purchase are previous to it. 
The precedent lays down by what form of 
action parties in defendant’s position must 
proceed from the date of that- precedent. 
This action is brought admittedly after the 
date of the precedent, and we must be gov- 
erned by it in deciding the case. 

We hold, then, that, according to the 
precedent of the 15th December 1864, de- 
fendant cannot have the question of a gri- 
or right under his bond, decree, and purchase 
adjudicated, except by a separate action as 
laid down in the concluding: portion of the 
precedent. 

We, therefore; dismigs*thia “special appeal 
with costs. 


Cink - o ot 





« , <, The 12th January 1867. 
Present: | 


"Tho Hon'ble Siz Barnes Pencsek, Kt., Chief 
Justice, and the Hon’ble'L. S. Jackson, 
Judge. ; 


Jurisdiction (of Small Cause Court) 
—Suit for contribution of Govern- 
. ment Revenue, 
Reference to -ihe High Cobre b Baboo 
« Banee: Madhub Shome, Judge of the 
- Oourt of Small Causes of | Pubna, 


` Kaleenath Roy, Plaintiff, 
versus 


Nilaram Puramanick, Defendant. * 


~ A suit by a co-sharer for Roane in respect” of 
Government revenue paid by him i in {excess of his own 
quota, is not cognizable by a Small Ca: {use Court, as the 
extent .of the share in respect of wht ch contribution is 
sought cannot be determined without deciding a ‘question 
of title. 
Case.—Puaintirr states that of the Joth 
Moodafut Rajendro Bhoomick, as -mentioned 
in the plaint, held joiutly in the namés of the 
plaintiff ’s father and defendant in thé village of 
Burrooreah, of which the annualrental bas been 
fixed at rupees 54-11-3-2, 5 as.\6 gds. 2 e. 2 k. 
share belongs to plaintiff himself, and 10 as. 13 
gds.1¢.1k.share belongs to the defendant, that 
of the above-mentioned annuali jumma of the 
said joth for the year 1271 B. S., plaintiff 
deposited in the Collectorate rapees 7-10-9 ; 
that, subsequently, the zemindar ‘brought a 
suit No. 406 of 1865, for the balance of the 
rent of .1271 B. S., and another No. 214 of 
1866, for the rent of the year 1272 B. S., and 
obtained decrees confirmed in appeal; that 
he, the zemindar, afterwards in execution of 
the said two decrees, caused the property only 
of the plaintiff to be attached ;| tliat the said 
decrees being both against the, plaintiff .and 
the defendant in the Pao case, and the 
defendant not having paid hi 
the judgment-debt, “the plaintiff. paid into 
the Collectorate the whole hmount of the 
decrees, rupees 154-4-9, and (aati his own 
property from sale ;. and that the plaintiff 
now prays in this suit to recaver from the 
defendant the sum of rupees wee being 
the total of the amount whicli he has paid 
for the defendant on account of the rent of 
the aforesaid joth and of iuteregt for the same. 
- The defendant objects that aye is not cog- 
pizable by the Small Cause Court, because 
though he (the defendant) Jj is in] fact only 5 as. 
6 gds, 2c.2k. shareholder of the joth for which 
plaintiff alleges to have paid "defendant's share 
of the rent, the pjaintiff states ifim to be 
holder of 10-as. 18 gds. 1 e; Uh share, aud 
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sues to recover from him contribution of .the 
decreed amount accordingly; that this suit 
for contribution according to plaintiff's al- 
legation, therefore, cannot stand; that the 
defendant having paid to the zemindar rent 
for the periods both prior .to and after, the 
alleged decrees, and feceived “ dakhilahs ” 
for the same, is not liable for contribution of 
the amount of the decrees alleged to have 
been satisfied by the plaintiff; that there 
are other shareholders of the said jumma 
than the plaintiff and the’defendant; and 
that, according to the circumstances of the 
case, plaintiff now cannot claim costs and 
interest of the present suit. 

The points, therefore, for decision in this 
case are— 


1. Whether this case is cognizable by the 


Small Catse Court or not ? 

2. What is the defendant’s share in the 
jumma of which porong alleges to have paid 
rent ? 

-3.7 To what extent isthe plaintiff liable, 
if-he is at all liable, for contribution of the 
amount which plaintiff says to have paid on 
account of reut of the aforesaid jumma, and 
according to the circumstances of the case, 
can the plaintiff get interest and costs of the 
suit? 


-The copy of the Qollector’s decree in, the 
suit for arrears of reut, No. 214 of 1866, 
filed by the plaintiff shews that both litigants 
are joint shareholders of the joth land, for 
the rent of which the above-mentioned decree 
was passed ; but it does not shew that each 
of the parties holds in it shares as alleged by. 
them in their statements. Under this cir- 
cumstance Inm of opinion that, until the 
interest-of the litigant parties in the aforesiid 
joth jumma be established by a competent 
tribunal, defendant’s liability for the contri- 
bution and its interest cannot be ascertained. 
Plaintiff's pleader orally contends that, inas+ 
much as this isa suit for contribution of 
joint deerees, and inasmuch as the receipts 
of the amount of the rent deposited by the 
plaintiff in the Collectorate are with the 
record, there does not appear any objection 
to the suit being tried by the Small Cause 
Court, it being one purely for money, The 
issues fixed above cannot, I think, be 
decided by this Court, because Small Cause 
Courts have no jurisdiction to try such 
questions of interest and share. The prin- 
ciple that a joint proprietor, who pays into 
the Collectorate more than his own share of 
Government revenue, and thus saves the joint 
estate from sale by paying what is duc. by 
his eo-sharor, cannot afterwards sue his co- 
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sharer in the Small Cause Court for the re- 
covery of the excess amount of revenue 
paid by him, applies, I think, to the case 
now under consideration. 


-© The judgment of the High Court was 
delivered as follows by— ` ’ 


Peacock, C. J.—We are of opinion that 
ihe Judge of the Small Cause Court has 
taken a correct view of this case. The extent 
of the share in respect of which contribution 
is sought, cannot be determined without de- 
ciding a question of title. 





The 12th January 1867. ` 
Present : 


The Hon’ble Sir Barnes Peacock, Kt., 
Chief Justice, and the Hon’ble L. S. Jack- 
son, Judge. 


Jurisdiction (of Civil Court)—Com- 
pounding of offence. 
Reference to the High Court by Baboo Banee 
Madhub Shome, Judge of the Court of 

Small Causes of Pubna. 


Mothooranath Bhoomick, Plaintiff, 


VETSUS 


No. 1, Kenaram Kurmoktr ; ‘and No. 2, Shib- 

nath Shah, Defendants. 

- Where A was criminally prosecuted by B for wrong- 
ful restraint, and he came to terms with B to pay him 
for the withdrawal of the complaint, or to deposit money 
or property with C tobe paid over to Bon the disposal of 
the case according to B's petition of withdrawal; and the 
Magistrate, instead of allowing the withdrawal of the 
charge, punished A criminally,—Hep that A could 
sue for the recovery of the money or property, as the 
charge was not one which it would have been illegal 
for A to withdraw with the consent of the Magistrate, 
the offence charged consisting of an act for which B 
might have sued for damages in the Civil Court. 

Case.— PLAINTIFF states that the defend- 
ant No. 2 having brought against the 
plaintiff in the Criminal Court a criminal 
charge of illegal restraint, &c., it was settled 
with the said defendaut that he would file a 
razeenamah in the ease, and would receive 
from the plaintiff in consideration thereof 
the sum of rupees 55, on account of costs, 
if the case would be disposed of according 
to the razeenamah ; that, with this under- 
standing, plaintiff, on the 27th Joist of the 
current year, deposited with defendant No. 

1, certain golden ornament called * malla,” 
weighing 23 tolahs, valued at rupees 35, 
and a bond for rupees 29 executed by the 
said defendant No. 2 in favor of plaintiff’s 
sister ; that, subsequently, the razeenamah 
filed by the defendant No. 2, Shibnath Shah, 


was disallowed by the Criminal Court, and 
plaintiff was punished according -to the 
aforesaid charge ; that afierwards plaintiff 


| having demanded back from defendant No. 1 


the bond and the golden ornament which 
he had kept with him, he did not return 
them,.stating that the defendant No.. 2-had 
taken them from him; and that plaintiff, 
therefore, now sues to recover back the said 
ornament and bond, or their value. 

Defendant No. 1 answers that the things 
mentioned above were kept with him with the 
condition that, when the razeenamah which 
defendant No. 2 Shibnath Shah was to file in 
the aforesaid criminal case, would be accept- 
ef by the Criminal Court, Shibnath was to 
reccive the same ; and that, subsequently, the 
said. defendant No. 4%, alleging that the 
razeenamah in the criminal case was allow- 
ed, took from him -(defendant No. 1) the 
said ornameat and bond. 

Defendant No. 2, Shibnath Shah, alleges 
that he having fulfilled his part of the con- 
tract, namely, having tendered a razeenamah 
in the criminal case,. was entitled to take the 
said golden ornament and bond ; and that 
there was no such condition that he would 
get the aforesaid things after the razeena- 
mah would have been accepted by the Cri- 
minal Courts. i 

The only point for adjudication in this 
case is— = à eis . 

1. Can the plaintiff get any ‘assistance 
from the Court,of Judicature.in recovering 
back, as prayed by him, either the property 
which he had deposited, or its value ? 

Plaintiff is not entitled to receive ‘any ns- 
sistance from any Court of Justice in suits 
of-this nature, because the contract itself 
was illegal, inasmuch as plaintiff himself 
states in his plaint that -defendant No. 2 
having brought a criminal charge of illegal 
restraint, &c., against the plaintiff, he (the 
plaintiff) with the intention of having the 
case withdrawn from the Criminal Court by 
the said’ defendant No. 2, deposited with 
defeudant No. 1 the property above men- 
tioned, ‘which the said defendant No. 2 was 
to receive from defendant No.l, after the 
razeenamah shall have been accepted, and 
the case disposed: of accordingly ; that, as 
the razeenamah, filed by thé defendant 
No. 2, was not accepted, and plaintiff tas 
criminally punished for the charge, he now 
sues to get back:the said deposited property 
and the bond. The sum and substance, 
therefore, of plaintifs action seems to me to 
be that there wonld have been raised no 
objection to defendants g@tting the deposited 
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“articles, had plaintiff not been | punished by 
the Criminal Court. Sach attempt to save 
an offender from legal punishment cannot 
be countenanced. If any person doing 
any act which is prohibited by-law is ceri- 
minally prosecuted, and be comes to terms 
with the prosecutor to pay! him for the 
withdrawal of the complaint} any money 
or property, or to deposit any money. or 
property with a third person for being paid 
to the prosecutor after the sais shill -have 
been disposed of according to! the petition 
of withdrawal, he cannot, Ijhold, gét any 
assistance from Courts of Justice in recover- 
ing such money or property. 


` The judgment of the High Court was 
delivered as follows by— 


Peacock, C. J—We ave ofjopinion that 
the plaintiff is not precluded from maintain- 
ing this action upon the ground that the 
contract was illegal. 

The charge was not one which it would 
have been illegal for the defendant to with- 
draw ‘with the consent of tHe Magistrate. 
. The offence charged, viz. wrongful restraint, 

consisted of an act for which fie prosecutor 
might, have instituted a suit in the Civil 
Court for damages. This distinction is re- 
coguized by the Penal Code ia the Exception 
to Section 214. See the Illustrations of that 
Exception. 


F aa 





The 12th January 1867. 


. Present: 
The: Hou’ble J P. Norman and W. S. 
Seton-Karr, Judges. 


Limitation—Suit for confirmation of 
right in land—Possessory award 
under Section 15 Act XIV of 1859. 


Case No. 2026 of 1866. 

Special Appeal from a decision passed by 
the Principal Sudder Ameen of Pubna, 
-in Rajshahye, dated the 15th May 1866, 
. reversing a decision passed by by the Moon- 
siff of that District, dated the 10th 
August 1865. 
Shanto Monee Gooptah (Defendant) 
Appellant, 

versus 
Sitabinins Gooptah (Plaintiff) Respondent. 
Baboo Bungshee Dhur Sein.for Appellant. 

"` Baboo Issur Chunder Chuckerbutty for 

Regpondent. ° 


sagopa pe of 
fh 


In a suit by a Higdoo widow 
r husband, the 


her title to certain land in right o 





defendant, who had a possessory award of the .property 
given to her under Section 15 Act XIV of 1859, pleaded 
that the plaintiff never was in possession. Herv that the 
onus was on the plaintiff to show that she was in posses- 
sion within the period of limitation. 


Seton-Karr, J.—THEe Moonsiff of Pubna, 
in a very clear- and well reasoned decision, 
dismissed the plaintiff's claim, but the. 
Principal Sudder Ameen reversed the de- 
cision, and gave a decree. 


The suit was brought by a widow for 
confirmation of her right in certain lands 
which she declared to be hers in right of 
her husband, whose the property was as 
ancestral, jointly held- with his brother 
Kashinath. 


The Moonsiff found that the plaintif had 
not given any relinble evidence to show that 
she was ever in possession of the property 
within the prescribed-time; The defendant, 
it is clear, has now a possessory, award of 
the property given to her under Section 15 
of Act-XIV of 1859. In her answer the 
defendant clearly pleaded that thé plaintiff 
never had been in possession ; and, looking 
to this plea and to the possessory award 
held by the defendant, we think that the 
Moonsiff was quite correct in treating the 
case as he did, and that the Principal Sud- 
der Ameen was wrong in decreeing the 
claim on the ground that the property was 
at one time joint, and that it was not shewn 
exactly at what time separation took place. 
The Principal Sudder Ameen is further 
wrong in saying that limitation cannot be 
applied, unless it be ascertained why the 
plaintiff did. not hold possession of the 
above property. 


The case is one to which Clauses 12 and 
18 of Section 1 of Act XIV of 1859 strictly 
applies. The defendant is in possession by 
the award of a competent Court, and in the 
teeth of that award, the plaintiff cannot be 
presumed to have been lately in possession, 
and it is for her to get over the limitation 
pleaded by the defendant, and to show that, 
she has been in possession within 12 years. 
The Principal Sudder Ameen’s decision 
is set aside, and we cannot endorse the cen- 
sure which he has passed on the Moonsiff, 
for the way in which he has tried the case, 
and for giving an opinion on the merits. 


The Principal Sudder Ameen will re-try 
the appeal, calling-on the plaintiff to get 
over limitation, and requiring from her strict 
proof of possession within 12 years, and he 
will remember that the exact time of separa- 
tion of the family is, comparatively, im- 
material, What is material is for the plaint- 
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iff, under the circumstances, to ‘show pos- 
session, and to get over limitation. 
Remand accordingly. 


The 12th January 1867. 
Present : 


Tho Hon'ble J. P. Norman and W. S. Seto- 
Karr, Judges. 


iaio Law—Re-union` after 
Partition. : 


Case No. 1991 of 1866. 


‘Special Appeal _from a, decision passed by 
the Principal Sudder Ameen: of West 
Burdwan, dated the 10th. Alay. 1866,. re- 
versing a decision passed by the Moonsiff 
of Oondah, dated the 6th January’ 1866. . 


Gopal Chunder Daghoria (Plaintiff ae 
Appellant, 


VErsus 


Kenaram Daghoria and another (Defendants) 
Respondents. 


Baboos Rajendernath Bose and Nil Madhub 
Sein for Appellant, ~ 


Baboo Bungshee Dhur Sein for Respond- 
ents., 


According to Hindeo Law, mere living together in 
one residence or joint trade does not constitute are-union 
after partition; but there must he a junction of estate. 
When such re-union is satisfactor ily established, Courts 
are bound to give a preference to the re-united parceners 
to the exclusion of the members or their issue who have 
not been so re-united. 

` Seton-Karr, J.—Tux only yatni raised in 
this appeal is whether the facts proved be- 
fore the Principal Sudder Ameen nre- evi- 
dence to justify his finding the re-union after 
the separation of the brothers according to 
Hindoo Law and practice. 

The plaintiff claimed a third share in some 
property which, he said, descended to him 
from his youngest uncle Brindabun, after 
the death of this person’s widow. The de- 
fendants pleaded limitation, but without effect, 
and then urged that they or their father had 
effectedare-union with his brother Brindabun, 
after a seperation had taken place between 
the brothers, and that, consequently, the 
plaintiff could not succeed. 

The Moonsiff gave the plaintiffa decree, 
but the Principal Sudder Ameen dismissed 
the suit. 

Cases of re-union after partition appear to 
be of rare occurrence in our Courts. One is 
quoted to us from page 250 of Volume V of 
the Weekly Reporter, 
(Justices Seton-Karr and Macpherson) re- 


. 


in which the Court. 


viewed the lawon the subject, and held that, if 
a person could establish the - fact of re-union 
after ‘separation, he would be entitled to 
succeed to the exclusion of others who, but 
for the re-union, would be entitled to share 
under the usual provisions'of Hindoo Law. 
In that decision the Inw-on ‘the subject 
was considéred, and we have, on this occasion, 
referred to the authorities nnmed in the mar- 
7 Q) giv. Phe author- 
ities’ rélied -on in 
‘the Vyavasta Dur- 


Select Reports, Volume- I, 





Vyavasia Durpana, Vol. Di 





page be ea ppanr hold that 
yabhaga, e . 

Voevatara paga ayokta, f families: ‘separated. 
page 111, may unite through 


- ‘J affection, but that 
the re-union must not be simply a residence 
in the sume house or abode. 

`“ Tt consists in formiig one hansehold; and 
“their intentions are, thús declared—‘ What 
“is thy property, is mine.’ ‘Their effects are 
“thus intermixed—‘ The duties of both of 
“us shall bë the same’ an agreement for 
“community of duties is thus made. In 
“like manner common fare ; ; consequently, 
“ two brothers again living together through. 
“ mutual affection as joint house-keepers, after 
“ having made a partition, are called re-united 
ii parceners.” 

‘The author then says—“ Who can be called 
“a re-united ‘parcener? To this Jimuta- 
“ vahana says, father, son, brothers, paternal 
“ uncles, and the rest, are when re-united 
“reckoned re-united parcéners.”" (Cole- 
brooke’s Dyabhaga, page 168). 


And the Dyabhaga at this passage says, 
“ Vrihaspati says, he who being once. se- 
“narated, dwells again, through affection 
“with his father, brother, or paternal*unele, 
“is termed re-united,” and the author -then 
goes on to say that the re-union must he a 
re-union of property—‘“ The property which 
is mine, is thine, and that whicli is thine, is 
“ mine.” 


A consideration of these authorities leaves 
no doubt in our mind that mere living to- 
gether in one residence or joint trade “does 
not constitute a re-union, but that there must 
be a junction of estate; and, further, that, 
when such re-union is. entisfuctorily establish- 
ed, Courts are bound to give a preference to 
the re-united parceners to the exclusion pf 
other members or their issue, who have not 
been so re-united. 


Now, what does the Principal ‘Sudder 
Ameen find in this case? He holds, from 
the oral eVidence, and fron a decision of 1822, 
26th of July, showing that Brindabun and: 
the father of the appellant sued a, tenant 
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jointly; as well as from a decision of the 
20th of February 1846, that Brindabun, 
after the separation of the appellant’s father 
and his four brothers, did again re-unite, did 
live in commensality, and did hold properties 
jointly. His exact words are “that the 
“ parties lived in one mess (ekanne) and in 
“one plnce (ekatré) and like one family 
“(ek paribar nynye), and that they again 
“Joined each other’s share of {the property, 
“and remained in possession. 
- These expressions, used after -a` careful 
survey of the evidence, appear to us’ to 
amount to a clear and satisfactory finding of 
a mode of re-union after partition such jas 
Hindoo Law contemplates, sanctions, and Te- 
quires. The evidence, if credited, seems 
to us, further, legally sufficient to support 
such a finding, and on the whole, we conceive 
the decision of the Principal Sudder ‘Ameen 
to be quite correct ana conformable to law, 
ns well as to such Practice as we find to 
exist. 

» We have, therefore, only |to afirm his 
cision: and to dismiss. the appeal with 
costs, : 








‘ The. 12th January 1867. . 
‘Presents ‘ 


The Hon'ble J. P. Normati and W.S. 
Seton-Karr, Judges. 


Limitation—Suit for account ‘and 
. Share of profits of dissolved part- 
nership. . 


. Case No, 2012 of 1866. 


Special Appeal from a decision passed by 
the Judge of Patna, dated |the \9th May 
1866, affirming a decision passed hy the 
Principal Sudder Ameen of|that District, 
dated the 23rd December 1865. 


Bhutoo Ram (Defendant) Appellant, 
‘versus 
Puhul Chowdhry (Plaintiff) |Respondent. 


Baboo Kishen Sueca Mobkerjee for 
Appellant, 


Babnos Onookool Chunder Mooterjee and 
Mehesh Chunder Chowdhry for Respondent, 


A suit for an account and for the plaintiff's share of 
the, profits after an admitted dissolutiin of partnership, 
is governed by the ost prescribed by Clause 16 
Section 1 Act XIV of 1859 

Seton- Karr, Jie the appellan? tries to 
argue the point @f limitation, which “has 
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been decided against him by both the Lower 
Courts, The Courts’ judgments are correct 
on this point. Clause 9 Section 1 of Act 
X1V of 1859, for which the appellant con- 
tends, does not apply to such a case. This 
ris not a suit for “ money lent, or interest, or 
for the breach of any contract,” but for air 
account and the plaintiff’s share of the pro- 
fits after an admitted dissolution of partner- 
ship. Consequently, Clause 16 applies to 
this case, which is not specially provided 
for in any other clause. The money em- 
barked by the plaintiff in the common ven- 
ture, did not become a loan after the dissolu- 
tion any more than it was a loan previous 
to that event. 


This objection being disposed of against 
the appellant as quite untenable, it is un- 
necessary to discuss the otber points raised. 
The plaintiff and the defendant, by their 
pleaders, consent that the plaintiff shall re- 
ceive a sum, not of 368 rupees as awarded by 
the Judge, but of 300 rupees without any 
interest, as in full of all claims. - 


Both parties to pay their own costs in this 
special appeal. The costs in the Courts 
below to remnin as fixed. 


Decision accordingly to the above effect.: 
e oe 


The 14th January 1867. 


Present: 


The Hon’ble G. Loch and A. G. Macpher s 
Judges, 


Ejeotment—Suit -to recover posses- 
sion—Onus probandi. 


Case No. 2034 of 1866 under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge af Mymensingh, dated the 

"18th May 1866, affirming a decision pass- 
ed by the Deputy Collector of- that Dis- 
trict, dated the 80th December 1865. 


Shushtee Dhur Mozoomdar (one of the De- 
fendants) Appellant, 


Versus 


Nuteeja Bibee and others (Plaintiffs) Re- 
` spondents. 
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Baboos Bhugobutty Churn Ghose and Kish- 
en Dyal Roy for Appellant, 


Baboo Sreenath Doss for Respondents. 


Ifa person ejected without process of law fails to 
prove his right to recover possession, he is not entitled 
to be put back into possession. 


Loch, J.—Puaintiry stated that he had 
been illegally ejected and sued to recover 
possession alleging that he held on a pottah, 
and had paid rent for the Jand. Defendant 
denied the plaintiff's possession, The Judge 
finds the pottah and receipts for rent filed by 
the plaintiff to be spurious, but holds that 
plaintiff had been in possession for a long 
time, and, therefore, the defendant was not 
entitled to eject him summarily and illegally, 
and he directed that the plaintiff be restored 
to possession, 


In special appeal it is urged that the 
Courts below have not found that the rela- 
tionship of landlord and tenant exists between 
the parties ; that, as plaintiff has failed to 
establish his right to recover possession, the 
mere fact of his having been in possession is 
not a sufficient ground for putting him back, 
for he can only be looked upon asa trespasser, 
and as such it-required ng process of law to 
enable defendant to eject him. The case of 
Madur Khan regorted’at page 389 of Mar- 
shall’s reports appears to us to meet this case; 
and, as plaintiff has-failed to prove bis right 
to recover, he is not entitled to be put back 
into posssession. We, therefore, reverse the 
order of the Lower Courts, and dismiss the 
plaintiffs suit with costs in all Courts. 





The 14th January 1867. 
Present: 


The Hon’ble G. Loch and A. G. Macpher- 
son, Judges. 


Interest —J.urisdiction—Appeal—Ac- 
` quiescence. 


Case No, 553 of 1866. 


Miscellaneous Appeal from an order pass- 
ed by the Judicial Commissioner of Chóta 
- Nagpore, dated the 30th January 1866, 
reversing an order passed by the Assist- 
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ant Commissioner of that District, dated 
the 25th November 1865. 


Rajah Ram Keran Deo (Judgment-debtor) 
Appellant, 


versus 


Mussamut Fuhima Babee and others ( Decree- 


holders) Respondents, 
Baboo Nil Monee Sein for Appellant. 


Bdboo Kalee Kishen Sein for Respondents. 


Where the Assistant * Commissioner in execution in 
1857 acted without jurisdiction in giving interest when 


~ the decree did not award it, and the claim for interest 


was disallowed by the Deputy Commissioner in exe- 
cution in 1865. and the Deputy Commissioner's order 
was reversed in appeal by the Judicial Commissioner 
on the grouud that the Assistant Commissioner’s order 
was a judicial one from which no appeal had been pre- 
ferred,-HzLp by the High Court that it was tvo late 
now to interfere with an order passed so long ago as 
1857, as the judgment-debtor, by neglecting to appeal, 
must be presumed to have acquiesced in that order. 


Loch, J.—In 1857 the Assistant Com- 
missioner, in execution of a,decree held by 
the respondent, allowed interest, though the 
decree was silent as to interest. No appeal 
was preferred from that order. 


In 1865 the decree came up again for 
execution, and the Deputy Commissioner, on 
25th November, disallowed the elaim for in- 
terest, on the ground that thedecree did not 
award it. 


On appeal to the Judicial Commissioner, 
this last order was reversed on the ground 
that the order passed by the Assistant Com- 
missiouer was passed in his judicial capacity, 
and as no appeal had been preferred from his 
order, it must, therefore, stand, 


The point taken before us is that, as the 
Assistant Commissioner acted without ‘juris- 
diction in giving interest when the decree did 
not award it, the Deputy Commissioner was 
right in setting aside a decree passed 
without jurisdiction; 

We think it now too late to interfere with 
an order passed so long ago as 1857, particu: 
larly as the appellant had at the time a 
right of appeal if he objected to the order 
passed, a right which he neglected to exercise, 
and therefore it may be supposed (hat he ac- 
quiesced ia that order. Ugder these circum- - 
stances we dismiss the special appeal with 
costs. - : 

.B 
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The 14th January 1867. 
Present: 


The Hon’ble H. V. Bayley and Shumboo- 
nath Pundit, Judges. 


Sale (Effect of—without payment of 
consideration). 


Case No. 2321 of 1866. 


Special Appeal from a decision passed by 
the Additional Principal Sudder Ameen 
of East Burdwan, dated. the 18th June 
1866, reversing a decision passed by the 
Sudder Ameen of that District, dated dhe 
15th August 1865. 


Bhyunkuree Dabee (Defendant) Appellant, 
versus 


Tarinee Churn Chuckerbutty (Plaintiff) 
Respondent. 


Mr. G. C. Paul and Baboos Ashootosh 
Dhur and Bama Churn ' ' Banerjee for 
Appellant. 


Baboo Chunder Madhub' 
Respondent. 


Ghose for 


A mere agreement tosell a certain pr ‘operty without any 
consideration passing, cannot bar the rishi of the vendor 
on the same day to sell a portion of ‘the property to a 
third party, or invalidate the third party’s purchase. 


Shumboonath Pundit, J—Tur Lower Ap- 
pellate Court has found as facts (1) that after 
sale of the whole of the property of which 
a portion is now in dispute was agreed to 
be made to the defendant, special appellant. 
the portion now in dispute was sold to the 
plaintiff, special respondent, for a considera- 
tion proved to have been paid ; (2) that the 
deed of sale to the plaintiff, special respond- 
ent, was registered ; (3) that afterwards the 
vendor and her son being gained over by the 
special appellant, the sale of the whole was 
made to him upon an insufficient stamp. 

The defendant, special appellant, contends 
that the Lower Appellate Court has not de- 
cided whether the deed to the plaintiff or to 
the special appellant was the first executed, 
but we have already stated above that the 
Lower Appellate Court has tried that point. 
“The defendant, special appellant, does 

not make any point of the finding of the 
Lower Appellate Court that, before the execu- 
tion of the sale to the plaintiffof the por- 
tion now in dispute, it was agreed fo soll the 
whole property tothe special appellant ; but 
we find that ther is no proof of any agree- 
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ment or contract prejudical to the present 
suit of the plaintiff. A mere agreement to 
sell without any consideration passing, 
would not bar the right of the vendor of the 
plaintiff to seil to the plaintif, though 
the vendor may or might be liable for dam- 
ages necording to circumstances. 

Here we have to notice a plea of jurisdic- 
tion, viz. the special appellant urges that, as 
the Act X case for rents against certain 
ryots of the lands in dispute instituted by 
the spesial appellant, in which the plaint- 
iff had unsuccessfully intervened under 
Section 77 of the Act, was for less than 100 
rupees, there was no appeal to the Judge 
from the order of the Deputy Collector 
which awarded a decree to the special appel- 
lant; and that, therefore, the present suit 
for title and declaration of rights of the 
whole Jands in dispute being instituted more 
than one year after the decision of the De- 
puty Collector (though within one year of 
the decision of the Appellate Court uphold- 
ing the decree) is barred by limitation. 

Assuming that there was no right of ap- 
peal in that case, still as we hold that this 
case is not for recovery of those same rents 
which were decreed to the special appellant, 
this suit as now brought does not come un- 
der Section 77 Act X of 1859, and, conse- 
quently, is not Ifble to be dismissed as 
barred by limitation. - 

Plaintiff, special respondent: does not, in 
fact, so much rely upon any right of priority 
on the ground of tlie registry of his deed, 
but upon the fact of the priority of the exe- 
cution of his deed. It is not, therefore, ne- 
cessary to-see whether plaintiff had (as he 
alleges) obtained possession, or whether, be- 
fore the plaintiffs deed was registered, the 
sale to the special appellant had become so 
complete by possession as not to be liable to 
be set aside merely for want of registry. 


Defendant, special appellant, pleads that he 
is a bond fide purchaser without notice ; but 
we have strong doubts whether, after 
the finding of facts by the Lower Appellate 
Court which we have above set forth, he 
can urge this. Moreover, if the vendor, be- 
fore he sold the whole to the defendant, spe- 
cial appellant, had sold a portion to the plaint- 
iff, special respondent, we cannot think that 
the latter, plaintiff, special respondent, as a 
previous purchaser, loses his rights, because 
another had, on the same day on which the 
plaintiff purchased, bought the whole possibly 
in ignorance of the previous purchase. 


We, accordingly, see no reason to inter- 
fere, and reject the special appeal with costs. 


Civil 
The 14th Sanuk | 1867. 
È Present: : oe 


1867.] ` 





The Hon'ble H. V. Bayley and Shumboo- 


nath Pundit, Judges. 


Section 348 Act YIII of 1859 — |. 
(by Defendant or. Re- 
spondent against co- ‘Defendant or 


Objection 


co-Respondent). 
. Case No. 134 of 1864. 


Application for review of judgment passed 
Morgan and Shumboonath 
» Pundit, on the 12th January 1864, in Re- |: 


by Justices 


. gular Appeal No..129' of 18638. 


Mahar ajab Tarucknatin Re oy 
: Petitioner, 


versus 


Tuboor unnissa. Chowdhrain (Defendait) and 


_ othigrs (Objectors) Opposite. Party. ` 


Mr. G. C. Paul and . Baboo Gopal Loll 


Mitter for Petitioner. 


Mr, R. E. Twidale and Baboos Sreenath 
Kishen Succa ‘Mooherjee, and, Nil 


` Doss, 

Madhub Sein for Opposite Party. ° 

A defendant or respondent cannot be heard - by way 
of, cross-appeal under Section 348 Act VIII of 1859 as 
against a co-defendant ‘or co-respondent, 

. Bayley, J.—Tuis case having been origin- 
ally before Messrs. Jobtices Mor gan ‘and 
Shumboonath Pundit, was, upou a: cross- 
appeal of a rdspondent under Section 348, 
remauded by an order passed in review, and 
directions were given for the adjudication 
by the Court below of certain issues. These 
issues having: been now adjudicated, the case 
-eame on for hearing to-day- before Bayley and 
Shumboonath Pundit, J. J., when Baboo 
Kishen Sucen, for the proprietor of Talook 
46, took the objection that the cross-appenl 
‘ under Section 348 by a co-respondent, could 
© not be heard as against-him, another co-re- 
spondent. The other party contended -that, 
as thé proprietor of No. 46 had appeared 
after remand on the summons of ‘the Zillah 
Oourt;at the trial of the issues for which 
the remand was made, it miust be considered 
that ald objections as to the form of. cross- 
appeal were waived, 

We are-of opinion ina the ‘objection to 
the hearing of this case, as it now-is, isa 
valid objection, and that no co- defendant or 
co-respondent can, under-the nnmexpus pre- 
“cedents of this Court, be heard ona cross: 
appeal under Section 348 ns ngninst, another 
co-respondent or co-defendant. f 

Mr. Paul for tlie appellant then asks. per- 
mission. to withdraw this’ appeal, without 
prejudice to his right to take’ such ‘other 


THE WEEKLY REPORTER. : 






(Plaintiff) | T 






Atalaya, 39 


2 


course to obtain his r akie as ihe may dean fit, 
viz, by application to. the Court to admit an 
appeal in which the.proprietor of No. 46 or 
others interested may: be ‘diréctly made Ye- 
spondents, or by other motion.. 

“We allow this. It is, therefore, ‘ordered 
that ‘this appeal be withdrawn,- but without 
prejudice to appellant making such applica- 
tion, appeal, or motion as he may think fit. — 


Tire 16th January 1867. 
Present: 


The Hon’ble F. B. Kemp and L 8. fadkson, 
Judges., ; 


Section 73 Act VITI of 1859— Power 
of Courts to‘transpose parties to 
suits—Pleading (English Rules of). 

Case No. 183 of 1866. 


Regular Appeal. from a decision passed by 
Mr. A. Davidson, Second Principal 
Sudder Ameen of Hooghly, dated the 8th 
' February 1866. 


Pitambur Pyne (Plaintiff) Appellant, 
versus . 
re Doasen (Defendant) ‘Respondent, 
Mr. G. C. Paul for Appellant. * 


W. M. Bourke and Baboo Pras 
Chunder Shome for Respondent: ` 


P Suit‘laid at rupees 18,500. 


A Court may, under Section 78 Act VIII of 1859, add 
parties to a suit, as well as transpose a-party from his 
position as pr o forma defendant and array him amongst 
the plaintiffs after amendment of the plaint under 
Section 29. 

The Courts in India are not governed by the techni- 
cal rules of pleading which obtain in Courts administer- 
ing-English Law. 

Jackson, J—I am clearly of opinion that 
in this case the decision of the Principal 
Sudder Ameen is,erroneous and onght to be - 
reversed. He has held that the suit, as set 
forth in the plaint, has not been properly 
constituted, and is therefore not maintainable 
by the plaintiff alone. He has also held 
that, under Section 73 Act VIII of 1859, 
the Court has no” power to transpose parties 
to suits, and that ‘if it had the power, no 
“ good would result from the use of it in the 
s * present case.’ ° 

It- is not denied that the plaint sets forth 
distinctly and truly, as far as that point goes, 
the interests of the plaintiff himself and af 
the pro forma defendant Mutty Lal Seal 
inter se. *Setting forth the interests of ‘these 
parties, the plaint has made Mutty Lal Seal 
a pro forma defendant: Thé Court ‘below 


Mr. 


t 


40 Civil 
considers that he ought to have been made a 
plaintiff, and that, by reason of his not being 
made a plaintiff, the suit could not proceed. 

Iam of opinion that the terths of Seetion 
73 taken by itself are wide enough to en- 
‘able a Court to make a person, who has been 
improperly or unnecessarily made a pro 

forma defendant, and who ought to be a co- 
plaintiff, such co-plaintiff, but that unques- 
tionably, whether this be so or not, the 
Court has that power under the 29th and 
78rd Sections combined ; for it is competent 
in the first instance, under Section 29, to 
allow the plaint to be amended by the 
exclusion of the pro formå defendant, and 
afterwards to bring him in, being then hot 
a party to the suit, as plaintiff. 

It appears that an` application was actu- 
ally made on the part of Mutty Lal Seal 
on the day when the Principal Sudder 
Ameen dismissed the suit, asking that he 
should be admitted as a plaintiff. The Priu- 

‘cipal Sudder Ameen records upon this an 

„order ‘the application is too late as being 
made at the time of delivering the judgment.” 
Now, this was uot a judgment delivered by 
the Principal Sudder Ameen upon the merits 
of the case when the parties upon the record 
had gone to trial, but was a judgment upon 
a preliminary issue on this very point, viz. 
whether the suit was properly constituted 
or not. 

Surely, when a party, whose omission from 
the category of plaintiffs was being made the 
ground of putting the suit out of Court ap- 
peared and asked to be made a plaintiff, the 
Court ought to have held its :hand and al- 
lowed the record to be amended. 

I am of opinion that the decision of the 
Principal Sudder Ameen on this ground was 
entirely erroneous, and that the decision 
should be set aside, and the suit remanded 
for trial on the merits. 

The learned Counsel for the respondent 
urged that he was entitled to have some 
order made in respect of Mr. Braddon, who 
was a party to the original'deed, but, in 
respect of whose interests, a subsequent deed 
is said to have been executed to which 
Toolsee Dossee was no party. Of course, the 
Principal Sudder Ameen, having the case 
now before him, will make such ‘order as he 
thinks fit in respect of Mr. Braddon, whether, 
in his judgment, he ought to be a plaintiff or 
defendant in the suit. 

As tothe authorities cited by the same 
learned gentleman from English Works on 
Pleading, and fgom English Law Reports, 
T think it only necessary ‘to say that they 


f 
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have reference toa practice very different 
even now from that of our Courts ; and that 
we must be guided by our own law of proce- 
dure and by the decided cases thereon. 

Kemp, J.—I entirely concur with my 
learned brother in remanding this suit for 
trial on the merits. 


This Court is not governed by the teche, 


nical rules of pleading which obtain in 
Courts administering English Law. 

In this case a party whose interests were 
concurrent with those of the plaintiff, having 
in the first instance (he subsequently applied 
to the Court to be made a co-pinintiff) refused 
to%oin in the action, was properly made a 
pro forma defendant. Seetion 78 of the Coda 
of Civil Procedure in my opinion empowers a 
Court to add parties to a suit “ who may be 
“ entitled to, or who claim some share or inter- 
* est in the subject matter of the suit, and who 
“ may be likely to be affected by the result,” 
as well as to transpose a party from his posi- 
tion as pro formå defendant, and to array him 
amongst the plaintiffs after amendment of the 
plaint under the provisions of Section 29 
of the Code. 

The objection to the suit as improperly 
‘constituted was removed by the application 
of the pro formå defendant to be permitted 
to join the suit, andthe Principal Sudder 
Ameen was clearly wrong in not proceeding 
to the trial of the suit, 


The 16th January 1867. 
Present: 


The Hon’ble H. V. Bayley and Shumboonath 


Pundit, Judges. 


Sale of land—Right to hold nij-jote 
lands. 


Case No. 2255 of 1866. 

Special Appeal from a decision passed by 
the Principal Sudder Ameen of Purneah, 
dated the 15th June 1866, affirming a 
decision passed by the Moonsiff of that 
District, dated the 10th February 1866. 

Joy Dutt Jha and others (Defendants) 

_ Appellants, 
versus 

Bayee Ram Singh (Plaintiff) Respondent. 

Baboo Anund Gopal Paulit for Appellants, 

Baboo Tarucknath Sein for Respondent. 


The right to hold nij-jote Jands necessarily passes with 
the sale to the auction-purchaser. 


Shumboonath Pundit, J—We agree with 
the Lower Appellate Court in holding that 


[Vo]. VH. 


i 


- has: misappropriated them. In such 
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.tbe right to hold nij ‘jote lands must neces- 


sarily .pass with the sale to the - auction-pur-" 
chaser. : 

The ex-zemindar held and.cultivated ‘them 
before the sale, because he was zemindar 
and on no other right. If he. has been 

allowed to remain in possession. after the 
sale, he cannot plead any. right of o¢cupancy. 
His holding after the sale is, of course, in the 
capacity of an ordinary. ryot, and must be 
dealt with accordingly. k 

We, therefore, see no reason to interfere, 
and reject the special appeal with costs. 





The 17th January 1867., 
Present: .. 


s The Hon'ble H. V. Bayley aad Shumboo- 


* nath Pundit, Judges. ` 


Jurisdiction — Misappropriation of 
distrained crops — Section 27 Act 
XXIII of 1861 — Special appeal— 
Small Causo Court. i 


Case No. 2371 of 1866. 

Special Appeal from a decision passed’ by 
the Second Principal Sudder Ameen of 
Hooghly, dated the 27th July 1866, re- 
versing a decision -paased by the Moonsiff 
of that District, dated he 24th April 
1866. 

Shaikh Gur eeboollah: (Plaintif ) 
Appellant, 


versus 
Shaikh Syefoollah (Defendant) Respondent. 
- Mr. R. E. Twidale for Appellant. 
_ Baboo Debendro Narain Bose for e 
Respondent. ` ~ 


Act X of 1859 makes no provision for a case where, 
before the sale of the distrained property, because the 
defanlter paid the debt demanded by the landlord, the 
crops distrained and allegéd by the plaintiff to be his, 
were made over tothe ryot who, the plaintiff states, 
acase a suit for 


_ damages only can be brought in the Civil Court. 


- Court, is wrong.- 


Section 27 Act XXIII of 1861, which bats a special 
appeal in suits below 500 rupees as being of a nature 
cognizable by a Small Cause Court, does not apply to a 
case in which the Lower Appellate Court has wrongly 
ocea that thé case is not cognizable by any at 

urt. 


Shumboonath Pundit, J—Tan ER 
appellant rightly pleads that the decision of 


- the Lower Appellate Court, deciding that his 


present suit is not cognizable by the Civil 
We hold with the special 
appellant that he could not sue for the-dam- 
ages he asks in this suit against his alleged 


; wrong-doers in the Revenue Court: under 
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| Sections’ 139, Ta, or 142. of Act X of 
1859. ` 

Section 142 eins to a case-where the pro- 

perty distrained is of a ryot who does not 

deny that relation to exist ‘between himself 

andthe distrainer ; and the Lower Appellate 

Court refers the’ special appellant to that 

Section. -Section. 139. provides for a suit by 

a third party not-for damages, but for re- 

lease of the property distrained, and is from 

the nature of it a suit which is to be insti- 

tuted-in the Collector’s Court before the sale 
or before the release of the property on pay- 

ment of debt by the defaulter. Special ap- 

pellant had sued under this Section, but the 

Odllector referred ‘him properly to the Civil 

Court. 


Section 141 allows a third party who ‘alleg- 
es that his property has been sold for debts 
due from any other person, to sue for.damag- 
es ina Revenue Court, and the suit of the 
special. appellant, ander this Section, ‘was 
dismissed by the Collector with directions 
to’ bring a suit under Section 139 of the Act 
us the distrained property had not been 
sold. 


For a case like this, where before the sale 
of the distrained property, because the de- 
faulter paid the debt demanded by the land- 
lord, the crops distrained and alleged by the 
special appellant to be his, were made over 
to the ryot who, the special appellant states, 
has misappr opriated them, Aét X of 1859 
appears to us to make no provision. In such 
a case as this, a snit for damages alone could 
be brought, and such a suit can be tried only 
in the’ Civil Court. 


‘It is pleaded by the E under 
Section 27 of Act XXIII of 1861, we are 
debarred from passing. an order reversing the 
wrong ‘judgment of the Lower. Appellate 
Cour t because the suit is for less than 
500 rupees, and is of a nature cognizable by 
a Small Cause Court. ý 


If the Lower Appellate Court had tr ied the 
-appeal, and passed au order against the special 
appellant, either on the merits, or any other 
ground of disqualification in the plaintiff to 
recover, the order would not undoubtedly 
have been open to special appeal. But when 
the effect of the order of the Lower Appellate 
Court is to. decide that plaintiff's case is Sne 
which. cannot be tried either in a- Small 
Couse Oourt or in a Civil Court, we do uot 
think that such an order. refusing to try the 
suit, was intended by that Section to be the 
“judgment and order in trial against which 
no special appeal can be famitted., 
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We, accordingly, overrule the above ob- 
jection of the special respondent, and remand 
tle cnse to the Lower Appellate Court to 
re-try the suit on the merits. 





The 17th January 1867. 
Present : 


The Hon’ble G. Loch and A. G. Macpher- 
son, Judges. ` 


Limitation—Alluvial Land—Order of 
Collector rejecting claims to. 


Case No. 162 of 1866. 


Regular Appeal from a decision passed by 
Moulvie Ali Newaz Khan, Offciating 
Principal Sudder Ameen of Mymen- 
singh, dated the 19th February 1866. 


Shurut Soonduree Debee and others (Plaint- 
iffs) Appellants, 


versus 


The Government and others (Defendants) 
Respondents. v 


Bite Dwarkanath Mitter for Appellants. 


Baboos Kishen Kishore Ghose, Juggoda- 
nund Mookerjee, snd Mohesh Chunder 
Chowdhry for Respondents. | 


Suit laid at rupees 15,000. 


The order of a Collector, rejecting a claim to alluvial 
lands on the ground that a settlement of them had 
already been conéluded, is not an award within the 
meaning of Section 3 ‘Act XIII of 1948. 

Act XIV of 1859 is not appl'cable to a case where the 
former condition of the lands sued for became entirelv 
altered, and the former land~marks destroyed by 
diluvion. 

Loch, J—Tus suit is brought to recover 
possession of certain alluvial lands which 
have formed on the site of certain villages 
appertaining to the plaintiff’s estate which 
hnd been destroyed by the river Jnmoona 
after the boundaries had been demarcated 
by the Survey Authorities in 1851. 

The allegation ef the plaintiffs is that the 
Government estate Chur Gabsurrah and 
Shamkore were surveyed in 1850; that 
their villages Tooniah, Huatbarge, and others 
were demarcated in 1851; that, after the 
survey, a great part of the villages diluviat- 
ed; that, as the river receded from east 
to.west, the alluvium formed on the site 
oft the former village, and the plaintiffs as 
zemindars took possession of it; that 
‘Government took possession of 50 beegahs 
to the west of these new formed lands, as 
appertaining to Chur Gabsurrah, and gave 
n lease to the segond defendant in 1266 
(1859); and that in 1268 (1861), the Govern- 


ment made a fresh survey, and included all. 


“the alluvial lands as belonging to Chur Gab- 


surrah, and evicted the plaintiffs, 

The Government, defendant, answered 
that, when Chur Gabsurrah was resumed, 
there was a sotah of thé river Jumoona which 
separated it from the plaintiff’s estate; that 
as the lands have acereted to the west of 
that sotal, the Government is entitled to 
them as an increment to the Government 
estate; that in 1860 (1266) Jogendur 
Narain Roy, the husband of the plaintiff, 
on attaining his majority, claimed the lands 
in question ; but his application was rejected 
in*1860 by the Collector who, fier local 
investigation, laid down the boundary af the 
resumed lands and his order was confirmed 
by the Commissioner + and the Civil Court 
is not competent to take cognizance of the 
suit, the object of which is to disturb the 
boundary so determined ; that plaintiffs were 
never in possession, but that Government 
‘has held the lands since their resumption 
previous to which they wers in the posses- 
sion of the former proprietors ; that, subse- 
quently, the lands diluviated, and hnve since 
reformed on their old site ; and that Govern- 
ment have since held possession granting 
farming leases, and that the lands were 
never demarcated ag part of the plaintiff? 3 
villages. 

The Principal Sudder Ameen held, with 
reference to certain precedents quoted in 
the margin of his judgment, that the snit 
was not cognizable by the Civil Court, and 
that the plaintiffs were also “barred by the 
special aud general Laws of Limitation. 


Against this judgment the points urged 
before: us in appeal are, Ist, that the Prin- 
cipal Sudder Ameen has dismissed the suit 
on grounds not applicable, until it be deter- 
mined whether the lands in dispute and 
those in the undisnuted possession of Govern- 
ment are new formed lands or were original 
lands as resumed before thediluviation ; 
2nd, the Principal Sudder Ameen was 
wrong in not enquiring whether these lands 
have accreted to the plaintiffs’ estate as 
provided for in Regulation XI of 1825 ; for 
though the plaint does not set forth that the 
lands are an increment, yet the plaintiffs’ 
pleader, when examined by the Court, clearly 
stated them to be so, 


8rd.—Thnt the Principal Sudder Ameen 
has not considered what was the state of 


. the river when the plaintiffs’ villnges were 
p g 


demarcated. The Government relies upon 
the fact that the lands in dispute are sepa- 
rated from those of the plaintiffs by a sotah 
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to the west of. which -they are situated. 
The Moonsiff deputed to make a local-en- 
quiry, could not find the sotah, and unfor- 
tunately did not state in his report, whether 
the lands were an increment to the plaint- 
iffs’ villages. .. 

4¢h.—The Principal Gadder Ameen has 
declared the suit to be barred by the. special 
Law of Limitation, Section 3 Act XIII of 
1848 ;. but it is contended that the order 
passed by the Collector in December 1860 
does not come ander the provision of that 
law, for there was no suit and no. award, 
and’ the settlement of the lands had been 
completed, subsequent to which plaintiff's 
husband had claimed certain lands, and the 
Collector rejected his petition’'as the settle- 
ment had been concluded . afd for other 
rensons. 

5th.—That the Principal. Sudder Ameen 
is wrong in considering the suit barred by 
the general Law of Limitation for the pro- 
ceedings on which he relies were all passed 
before ‘the lands diluviated, and they are: ‘not 
applicable to the present state of things. 

We agree with the Principal Budder 
Ameen in, thinking that the snit must be 
dismissed, but on entirely different grounds 
from those taken by the Principal Sudder 
Ameen which we. think, are not tenable. 


. In our opinion the suit is not barred, either 


by the special or general-Law of Limitation, 
for the proceedings i in, 1860 were not such, 
as.were contemplated by Act XIII of 1848, 
and no award was made, « and the general 
Law of Limitation is not applicable, for, the 
condition of the lands having become entire- 
ly altered, and all former ‘land- marks de- 
stroyed ‘by the diluvion, it is impossible’ to 
apply any of the, proceedivgs which took 
place prior to that diluvion to the lands as 
they now appear. , There appears to have 
been at one time a sotah, dividing the 
Government estate from that of the plaint- 


iffs, and it'is said that the lands now in dis-,|, 


pute lie to the west of that sotah ; but when 
the sotah and the’ lands on both hanks of 
that sotah were subsequently washed away, 
and that sotah is not in existence, and the 
Moonsiff is obliged to trace on His map an 
imaginary line as indicating the course of. 
that sotah; it is quite impossible to'rest ‘any 


` argument or base any judgment on proceed- 


ings which took place under an entirely 
different set of circumstances.. It is neces- 
sary, therefore, to confine: our: attention 


to ‘the estate of the land.since “its “ reforma- |- 


tion ; and we find that in 1860 certain allu- 
vial- lands Were formed in the bed of the 


THE WEEKLY REPORTER. 


43 


Rulings. . 
river Jumoona, . òf which the. Government 
took possession as Chur Gnabsurrah. These 
lands were at that time separated from_ the 
lands of the plaintiff by the, main. stream of 
the Jumoona, After the settlement of 
these lands. had .been concluded with the- 
defendant No.-2, the plaintiffs husband put 
in a claim for. some “of. the land ; but his 
petition was rejected- on the grounds that 
‘the settlement had been completed,, and that 
the alluvial lands were separated from the 
plaintiff’s lands by the unfordable bed of the 
Jumoona, which was the boundary -of the 
Government lands. A’ map prepared at the 
time by the-Collector, filed in the present case, 
sbtws that the flowing Jumoonn, a deep 
and broad stream, lay between the Govern- 
ment chur and the plaintiff's land, a state 


-| of things altogether. incompatible with the 


plaintiff's statement that the river gradually 
receded fiom east to west, Since that’.time 
the river has changed its course, and the 
main stream flows as admitted by both 
parties to the west of the chur, and the 
passage between its eastern side and the main 
land has gradually silted up and become, 

as stated by the defendants, an increment to 
the char‘and still separated from the main 
land by small sotah. Plaintiffs eime into 
Court, claiming the lands, because they have 
reformed on. the site of villages appertaining 
to their estate ; but, finding this claim un- 
tenable, they now ask for : possession onthe 
ground that the lands in dispute are an in- 
crement to their estate. "This allegation’ 
they have wholly failed to prove, -and we,’ 
therefore, dismiss the appeal with costs, 

3 


The 17th Jannary Lont 
Present: - 


The Hon'ble H. vV. Bayley and Shumboonath 
Pundit, Judges. 


Measurement _ Evidence ~ Ameen’s: 
report. A 


Case No. 2258 of 1866 under Act Kof 1859. 


‘Special, Appeal from a decision passed by 


the Additional Judge of Jessore, dated 
the 12th June 1866, affirming a decision 
passed by the Deputy Collector of that 


District, dated the 19th December 1865. 
eianass Monee Dossee (Defendant) 
: Appellant, 
S -  VETSI á 


Nilambar Mustofee (Plafirtiff) Rispasiivae 
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Baboo Umbika Churn Banerjee for Appel- 


lant. 


Baboo Romanath Bose for Respondent. 


Tt is not necessary that oral testimony should be 
taken in order to effect a Measurement, or that en 
Ameen’s report must have depositions attached to it 
to make it legal evidence. 


Bayley, J—In this case plaintiff sued 
upon a bundwara for rents of lands as in 
possession of defendant. 
~ Defendant stated before an Ameon deputed 
to make a local investigation that dagh No. 
5 was not in his possession as plaintiffs ryot. 
He at the time was present, and made yo 
other objection. On the Ameen’s report 
being given in, defendant subsequently ob- 
jected also as to daghs 19 to 25 being not 
in his possession as plaintiffs ryot. 

The first Court held, as a fact found on 
the evidence, that none of these objections 
were established ; and that the lands were in 
defendant’s possession as part of the tenure 
for the rents of which plaintiff sued, and as 
occupied by defendant as plaintiff's ryot. 

The Lower Appellate Court affirmed this 
decision, and it substantially held that posses- 
sion of defendant as plaintifs ryot was 
established as for the lands sued for by 
plaintiff. i 

Defendant appeals specially, and urges— 

I, That the Lower Appellate Court has 
awarded to plaintiff daghs 5 and 19 to 25, 
although not asked for in the plaintiff's 
bundwara. 

II. That the Ameen did not take evi- 


dence, and, therefore, his report could not be: 


` acted upon by the Courts, 


On the first plea we observe that piaite. 


iff sued on n bundwara, ‘and that an Ameen 
was deputed to make a mensurement in ve- 
rification of that bundwara. The Ameen 
mensured in special appellant’s presence, aud 
found defendant in possession of the lands 
claimed by plaintiff. There sis nothing to 
show that the Ameen’s daghs included any- 
thing eacluded from plaintifs plaint. 


On the second plea we observe that it 
does not require that oral testimony should 
be taken in order to effect a measurement ; or 
that an Ameen’s report must have deposi- 
tioms attached to it to make it legal evidence. 
Here the Ameen’s report has been found to 
be good evidence by the Lower Courts and 
a conclusion of fact based upon it. 

Secing, therefore, no reason to jnterfere 
with this finding of fact on a special appeal, 
we dismiss this special appeal with costs. 


The 17th January 1867. 
Present : 


The Hon'ble G. Loch and A. G. Mac- 
pherson, Judges, 


Suit for rent— Plea of Gakheraj — 
Presumption of uniform payment 
of rent. 


Case No. 2363 of 18665 under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge of Rajshahye, dated the 30th 
August 1866, reversing a decision passed 
by the Deputy Collector of that District, 
dated the 21st May-1866, 


Bissessur Chuckerbutty and others (Object- 
ors) Appellants, 


versus 
Wooma Churn Roy (Plaintif) Respondent. 
Baboo Mohinee Mohun Roy for Appellants. 
No one for Respondent. 


The proper course to be observed where, in answer to 
a claim for rent, a lakheraj title is pleaded. 

The difference between Rs. 11-18 and Rs. 18-4 
was held sufficient to destroy the presumption of a 
uniform payment of rent. 


Coch, J—Tue plaintiff, dur-putneedar, 
sues fo enhance the rent of the defendants on 
the ground that the productive powers of the 
land have increased. The defendant pleads 
that his rentis not liable to euhancement, 
and urges that, of the land in his possession, 
3 plots comprising 2 beegahs 12 cottahs are 
lakheraj given by the predecessors of the 
plaintiff for public purposes, viz. the excava- 
tion of tanks which have been dug; that of the 


remaining land, two are ancient jotes, one 


comprising 4 beegahs 5 cottahs assessed at 
rupees 13-4, and the other, 6 beesahs 
assessed at rupees 9, and two recent jotes, 
one of 15 cottahs, the rent of whichis 8 annas, 
and one of 8 cottahs, the rent of which is 
rupee 1-8; that the lands, when taken 
by him, were worthless, and it is only because 
the tanks have been dug that the lands. 
have become, productive, and that the 
tanks were dug at the expense of the 
defendant. 
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: Pho Judge i in appeal finds. that Teldan 
baa not been paying rent ata uniform rent 
for any of the land in his possession, and 
rejects the plea of lakheraj set up by defend- 
ant, and gives a decree for enhanced rent,- 


Against this judgment ‘the present special 
appenl is preferred, and we think that, the 
Judge is'wrongin giving a decree for the land 
claimed’as lnkheraj. The decision of the- High 
Court in the cases reported at page 113 of 
Sutherland’s Full Bench Rulings, and at page 
44, Volume II, Weekly Reporter, Act X, lay 
down the proper course to be observed where, 
inanswer to a claim for rent, a lakher aj title 
is pleaded ; and in this case the plaintiff does 
not appear -to have proved that he had 
realized rent for the lands claimed by defend- 
ant as Inkheraj.. We reverse so much.of 

_ the J udge’s order ag relates to the land claimed 
as lakher aj. 


As for the-jotes, the defendant, special 
appellant, admits that, with regard to three of 
them, he cannot resist the finding of, the 
Judge; but with regard to the one comprising 
4 beegahs: 5 cottahs, he ‘contends that the 
Judge i is wrong in -considering the small 
“difference of 10.annas_ sufficient to prove a 
variation of reut.in.opposition to the evidence 
of the zemindar’s naib and of other witnesses 
who state that the d@fendants have, for 
more than 20° years, been paying an invari- 
able jumma of rupees 18-4, and ‘he refers to 
the decision of the High Court, 4 Weekly 
Reporter, Act.X, page 38, Anund Lall Chow- 
dhry, appellant, where the Court held that the 
difference.of one rupee, not accounted for, was 
not sufficient to destroy the presumption that 
the tenant had held at an invariable rate for 
more than 20 years, The case cited is not 
on-all fours with the present, ` for -the deed of 
gale under which the appellant | holds shows 
that the vendor had been paying sicca rupeés 
11-18 up to thédate of the sale, whereas the 
order to the headman to recognise the vendee 
requires him to take rent at sicen rupées 13-4 
from him, as if the naib, when sauctioning 
the transfer, had taken the opportunity of 
enhancing the réut. . We concur, therefore, 
with the Judge in thiukiug that’ the defénd- 
ant’s tenures are not protected from'enhance- 
ment by a uniform payment of rent ;, but 
-we think that-the Judge has overlooked an 
important plea urged by the . defendant that 
‘the productive powers of the land'have iun- 
creased through his ‘agency by , digging 
tanks. This point must be determined 
‘before thé plaintiff Gan be allowed to enhance 
. the rent. The case is remanded to the Judge 
for its’ determination, 


ee en eek Sei eR OO. tee ee! i re rr a e 


“The 17th January 1867. ` 
: - Present! . 

-The Hon'ble G. Loch and A. G 
‘Macpherson, Judges.- : 


Section 11 Act XXIII of 1861— 
Hxccution-—Damages 


‘Case No. 672 of 1866. 


Mizceibancouts Appeal from an or der passed 
by the Judge of Mymensingh, dated the 
BOA July 1866, reversing an order passed 

‘by the Sudder Ameen of that District, 

dated the 29th December 1865. ` 


Kasheo Kishore Roy Chowdhry (Judgment 
debtor) Appellant, | «|: 


versus 
Noor Khan (Dectee- holder) Respondent, 


Baboos Sreenath Doss and Romesh. 
Chunder Mitter for Appellant. 


Baboo Greeja Sunkur Mozoomdar for 
Respondent. - 


A claim for damages { in respect of injury sustained by 
goods while under attachment in execution of a decree 
which was afterwards set asside, is not a matter to be 
disposed of under Section 11 Act XXIII of. 1861, _ but 
must be made the subject of a Separate suits +! Sa 


ve 


Macpherson; J.—In this ‘case it appears 
that the appellant held a decree against the 
respondent, and ‘in execution of it, sold his 
right, title, and interest in a certain other 
decree, and aftached a ‘quantity of grain, 

In appeal. the decree under which the 
appellant had issued execution was set aside, 
Thereupon; the respondent, under, Section 
il of Act XXIII of 1861, applied to the 
Courty, not only for a refund of what had 
been "paid . into Court as the price of what 
was sold at the sale of the tespondent’s right, 

title, and’ interest in the other. decree, 4 ‘bat 
also for the payment to- him of a sum by 
way of damages ‘sustained by him: by: reason 


of the ‘sale in question, and by reason of 


the -grain - which. was seized ‘having been 
damaged while under attachment. è 

In “appeal it is contended, and as wa 
think rightly, that, so far as- regards the 
damages sustained by the sale and by the 
grain having, been attached, the matter 
caunot be disposed of under Section 11 of 
Act XXIII of 1861., That Section relaies 
to all matters immediately connected with, 
or arising out of, the execution of decrees, 
But a question ‘of damages, such as is here 
raised, is far too remote. It is not directly 
connected with the cawying out of the 
decree, and it must be’ made the subject of 
a separate. suit, - ike a 


a g 
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Therefore, so far as relates to damages 
claimed in respect of the loss sustained by 
the sale, and by the injury caused by 
attaching the grain, the order of the Lower 
Court is reversed, and with costs. 





The 21st January 1867. 
Present: 


‘The Hon'ble J. P. Norman and W. S. Seton- 
Karr, Judges. , 
Limitation—Section 1 Clause 9 and 


Section 4 Act XIV of 1859—Section 
170 Act VIII of 1859. 


Case Nos 102 of 1866. 


Regular Appeals from a decision passed by 
the Principal Sudder Ameen of Tirhoot, 
dated the 10th January 1866. 


Gireedharee Singh (one of-the Defendants) 
Appellant, 


Versus 


Kalika Sookul (Plaintiff) and 
(Defendant) Respondent.” 


Baboo Dwarkanath Mitter for Appéllant. 


Mr. R. T. Allan and Baboo Sreenath Doss 
for Respondent. 


Suit laid at rupees 14,060-4-2. 
Case No. 112 of 1866. 


Doorga Dutt Singh (one of the Defendants) 
Appellant, 


versus 


Sookul (Plaintiff) ‘and 
(Defendant) Respondent. 


Baboo Mohesh Chunder Chowdhry for 
Appellant. 


Mr. R. T. Allan and Baboo Sreenath Doss 
for Respondent. 


Suit laid at rupees 14,430-6-9. 


The want of an admission or acknowledgment in 
writing, as required by Section 4 Act XIV ‘of 1859 to 
qualify the limitation prescribed by Clause 9 Section 1 
of that Act, cannot be supplied by oral evidence to the 
admission of the debt sued for, 

: Section 170 Act VIII of 1859 was not intended to 
empowera Court to decree a claim which, on the face 
of it, is barred by limitation, 

Seton-Karr, J.—THESE are two appeals 
against a decision in the plaintiff’s favor 
given by the Principal Sudder Améen ina 
suit for the recovery of principal and iu- 
terest due on account of certain woollen and 
cotton goods, 

The ‘appeals haye been broughé on the 
‘pleas that the sui,is out of tiie, and that 
the grounds on which the Principal Sudder 


another 


Kalika another 
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Ameen has got over the plea of limitation 
are not sound in law. 

The debt wasincurred between 1265 ‘and 
the 19th of Aghran, 1267, and, admittedly, 
the suit has not been brought within three 
years from the latter date, as it ought to 
have been bv Clause 9 Section 1 of Act 
XIV of 1859. The Principal Sudder 
Ameen got over the obvious difficulty ocea- 
sioned by the failure to sue within three 
years’ time, by recourse to the evidence of 
trustworthy witnesses on the plaintiffs side, 
and by the deposition of the plaintiff himself, 
by which he says that it is proved that the 
defendants have admitted the justice ofthe 
claim, and have every year promised to pay. 
The Principal Sudder Ameen further states 
that, if the date of the last promise to pay 
were not considered as the date from which 
the canse of action began, the creditors of 
wealthy Rajahs and landholders would 
have great difficulty in realizing their just 
dues ; and he adds that he summoned the de- 
fendants under Section 16 of Act VIL .of 
1859, and, as they did not think fit to appear, 
he dealt with the case under Section 170 of 
the same Act. 

We have heard Mr. Allan in support of 
the decision in favor of his: client, in reply 
to the pleader for the appellant who took 
his stand on the strict letter and meaning of 
the law ; but. we have no doubt that, what- 
ever we may think of the hardship of the 
plaintiff's case, of the conduct of the defend- 
ants in resorting to such a plea, and of the 
not unnatural desire of the Lower Court to 
render substantial justice, it is our duty to 
construe the Law of Limitation strictly, and 
to admit the force of the arguments for the 
appellant. 

The words of the Law, Clause 9 of Section 
I,- ave imperative. In suits brought to re- 
cover money lent, or for the breach of any 
contract, the time specified is ‘three years 
from the time when the debt became due, or 
when the breach of contract, in respect of 
which the suit is brought, first took place, 
unless there is a written engagement to pay 
the money lent, or the interest, or a contract 
in writing,” 

This Clause is further strengthened by 
Section 4 of the same Act which rules that 
the time may be computed from the date of 
an admission that the debt is due, provided 
that the person liable for the same shali have 
admitted that the “debt or legacy or any 
part thereof is due by an acknowledgment 
in writing signed by him.” Butin the case 
before us, there is no such admission or ac- 
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- knowledgment in writing, and on the face 


of such precise and specific provisions of a) 


law known to be intended to shorten the 
period for bringing ‘suits, we cannot supply 
the place of a writing by oral evidence to the 
admission of the debt, or’strain the Act in 
order to do equity. - F 

- We regret: the hardship which our deci- 
sion ċausės to the plaintiff, but we have’ no 
option except to admit both appeals ‘and to 
decree them with costs. ' 
_ Norman, J—I concur in thinking that, 
in each of these two cases, the plaintiff's 
suit is clearly barred by limitation. 

When the appeal ‘first’ came before this 

Court, we advised the parties to compromise, 
expressing our ‘hopes that the defendants 
would, at lerst, pay what their own accounts 
might shéw to be justly due to the plaintiff. 
They have not thought fit to do so, and'we 
have no alternative, but must dismiss ‘the suits 
with costs. 
‘ Section 170 of Act VIIE of 1859 was not 
intended, to give power to the Court to de- 
cree a claim which, on the face of it, is barred 
by the express words of the Limitation Act 
XIV of 1859. : 


The 21st Jantary 1867. 
Present :. 
‘The Hon’ble L, S. Jackson, Judge. 
Voluntary depositions (by Moonsiffs) 


Petition of Kulno Khond Kar praying for 
the restoration of Spota Appeal No. 1169 
of 1866. 


` Where a special appellant alleged sickness as thie 
reason of his inability to deposit the requisite fees for 
serving notice upon the respondent in proper time, and, 
being unable to satisfy the Court that he was sick, ap- 
peared before the Moonsiff of the District to prove that 
fact,—Herp that the Moonsiff ought not to institute 
-voluntary enquiries of thia kind, except under the di- 
rection of the superior authoriti' es. ` 


Ir appears from the petition that, by reason 


of the’ petitioner’s illness, he was unable to | 


deposit the fees for serving. the notice upon 
the respondent in proper timè. Petitioner 
afterwards. appeared `` before the ‘Court 
“(present L. S. Jackson,. J.) stating the cir- 
- cumstances: of his illness,- and the Court 
intimated that, if the petitioner could by 
medical certificate satisfy it that he was 
sick, proper-orders would be passed. Peti- 
tioner, accordingly, submitted the certificate 
of the native medical doctor -who had ‘treated 
him ; but the Court was not inclined to rely 
‘on that certificate, and ordered the case to be 
struck.off, Petitioner -then appeared -before 
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the Moonsiff of the District to prove-that he 
was actually seriously ill, and accompanied 
by an attested copy of the Moonsiff’s proceed- ` 
ing, now applies for the restoration of his 
case, 

Jackson, Tsi ‘the case be sented: 
But the Moonsiff ‘should be directed” not to 
institute ‘voluntary ‘enquiries of this kind, 
except-under the direction of: the superior 
authorities. He has no power to take the 
depositions of witnesses ‘in such cases, and 
if those witnesses swear falsely, it would not 
be possible to punish them for perjury. 





The 21st January 1867. - 
i Present: co 
The Hon’ble L. S..Jackson, Judge. 


Appeals to Privy Council (Re-ad- 

mission of). 

Petition of Sreekant Roy, praying for the 
restoration of two appeals to Her Majesty 
in Couricil, which had been dismissed for 
a in making deposit. 


«W. E. Peacock for Petitioner. 


Mi e Court has no authority to restore appeals 
to Her Majesty in Council, dismissed or struck off the 
file for default in making deposit. 

‘I must hold, as L have already held, that 
I have no nuthority in such a case to restore 
appeals to Her Majesty in Council, dis- 
missed or struck off the file for default in 
making deposit. The application in this 
case, it is true, is that the Court should re- 
consider its order. But that is, in ‘effect, | 
precisely the same- thing. It is not con- 
tended that in this case there was any mis- 
take in making the order to which tbe appli- 
cation refers. 





The 21st January 1867. 
Present: 


The Hon'ble H. V. Bayley and Shumboonath 
Pundit, Judges. 


Jurisdiction—Encroach ment on land — 
Civil remedy—Order of Magistrate. 


Case No. 2436 of 1866. 


Special Appeal’ from-a decision passed by 
the Principal Sudder Ameen of 24- 
Pergunnahs, dated. the 19th June 
1866,» affirming a decision passed by the 
Moonsiff: of ` Busseerhgut, dated ‘the 30th 
December 1865. ` ` 
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Azeezoollah Gazee and others (Defendants) 
l Appellants, 


ÚETSUS 


Roy and others (Plaintiffs) 
Respondents. 


.' Baboos Bhowanee Churn ' Dutt and ' 
.Woopendur Chunder Bose for Appellants. 


No one for Respondents. 

A plaintiff is not debarred from, suing in the Civil 
Court for a declaration of his civil rights toJand en- 
croached upon by the widening ofa road, onthe ground 
that the order of the Magistrate, directing the road to 
be kept up as widened, is liable to be reversed as illegal. 

Pundit, J—We agree with the Lower 
Appellate Court that the order passed by the 
Magistrate was not an order coming, within 
Section 308 of the Criminal Procedure Code. 
The Magistrate had not ordered the existing 
and recognized public road which had been 
-wrongfully obstructed to be kept open, but 
had upheld the report of the arbitrators to 
the effect that the old road of 3 cubits, which 
had been of late widened to 10 or 11 cubits, 
should be kept as at the latter width, because 
it would beuefit the tradesmen who had, so 
widened it. : 

Now, as the lands of the plaintiff had been 
‘encroached upon by the road being so widened, 
the special respondent has every. right to come 
before a Court of Justice to prove that his 
lands have been wrongfully taken without 
his consent, and included within a public 
road. It does not follow that, because plaint- 
iff might have obtained on the criminal side 

> an order from this Court reversing this illegal 
order of the Magistrate, the plaintiff is to be 

* ‘considered as debarred from coming into the 
Civil Court for a declaration of his civil rights 
to the land in question, or that such Civil 
Court has no jurisdiction. 

We, accordingly, dismiss this special appeal 
without costs, as no body appears for the 
respondent. 


‘Bik Beharee 


The 22nd January 1867. 
Present: ' 


“The Hon'ble Sir Barnes Peacock, Ke., Chief 


Justice, and the Hon’ble L. S. Jackson, 
Judge. 


Suit to enforce summary decree for 
è rent—Estoppel—Limitation. 


, CaseNo. 2778 of 1866. 
Special Appeal from a decision. passed 


© by Mr. F. L; Beauford, Judge of 


24-Pergunnahs, dated the '\7th August 
1866, reversing a decision passed by 
Baboo Koonj Lal Banerjee, Second Prin- 
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cipal Sudder Ameen of ‘that District, - 
dated the 24th January 1866. 


Gyan Chunder Roy. Chowdhry (Defendant) 
Appellant, i 


VETSUS - 


Chowdhry (Plaintiff) Re- 
spondent. ' ; 


Baboo Chunder Madhub Ghose for Ap- 
l pellant. m 


Baboo Poorno Chunder Shome for 
- _ Respondent, 


Tuasuit brought-in the Civil Court to enforce a 
summary decree for rent against the immoveable 
property of the defendant, that Court is not estopped 
by the decision of the Collector that the remedy upon 
that summary decree was bound by limitation, but it 
is the duty of the Court to decide whether, the suit to 
enforce the decree against the immoveable property is 
barred or not. j 2 

A plaintiff is not bound to sue to enforce a summary 
decree against the immoveable property-of the defendant 
pending @ regular suit brought by the-defendant in tha 
Civil Court to set aside the summary decree, Limit- 
ation will count, not from the date of- the summary 
decree, but from the date at which the suit brought in 
the nature of an “Appeal to set aside that decree is 
determined, 


5 ; 
` Peacock, C. J.—Ir the question had now 
arisen for the first time as to what was the 
meaning of the words at the end of Clause 4 
Section 18° Regulation’ VIII of 1819, * if 
“the zemindar or other plaintiff should be 


-“ desirous of having auy other estate. or 
g y 


“house or landed property of a defaulter 
“ brought to sale in satisfaction of his claim ' 
“of rent, it will be necessary for him to in- 
‘ stitute a regular suit for the purpose, not- 
‘withstanding the existence of the sum- 
“ mary award in his favor,” with reference 
to the words “claim of rent,” I should have 
probably held that these words referred to 
the rent itself. But I understand that the 
practice has always been to sue in the Civil 
Court’ upon the summary decree in order to 
have it enforced against the land of the 
defaulter ; and it has been admitted by the 
pleader for the special appellant that, accord- 
ing to his experience, that has been the 
course adopted. That boing so, I do not 
think that we ought to disturb a practice 
which has prevailed from the year 1819 
down to the preseut time, and that we should 
uphold the practice. : 
- I think, therefore, that this suit was pro. 
perly brought to obtain satisfaction of the 
summary decree aguinst the laud of the de- 
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fendant: That: soleo haviog ‘been -properly | `. 
: brought before .the Civil, Court, the, Civil | 


: Court was not estopped by reason of the de- 
-cision of the Collector thatthe remedy upon. 
that summary decree was barred. _That-de- 
„cision: was binding so faras it related to the 
-enforcing ofthe summary-decree against the 


-moveable property: to which extent alone|. . 


the Collector. has jurisdiction. - Not: being 


-estopped by the decision of the Collector, it | 


.became necessary for the Judge to decide 


-whether the suit to enforce the summary ‘de- 


-cree against the immoveable. property was. 
barred by limitation-or not ; and I think that | 
-the Judge came to a correct conclusion in 
holding that the suit was not barred, ‘and | 
sthat the plaintiff was ‘not bound to sue for 
the -enforcement .of the summary - decree 


l „against the immoveable: proper ty. of. the de-. 


fendant pending the regular suit ‘which the 
defendant brought in the Civil, Court.to set 
aside the decree-in the summary suit.. 
regular suit was in the nature’ of an appeal. 
_ It has been held in:many cases under Act 

-XIV of 1859 that, im a proceeding to obtain 
cexecution of a. decree-against which an ap- 
peal has been: preferred,, thé period of limit- 


ation runs, not from the date of the ‘original. 


decree, but from the date at which the appeal 
is determined.. The same . rule ought.td ap- 
ply to summary suits, where a: regular s suit 
is brought.in the natare of an appéal.: 

' Under these. circumstances “it appears to 
me that the Judge was right, and:that. his. 
decision must be affirmed with costs. eA 

. Jackson, J.—I--am of the same’ ‘opinion. 
There can ‘be'no ‘doubt; I` think, thatthe 
practice and the prevailing construction of 


„the terms of ‘Clause 4- Section 18 (now fte- 


pealed) of Regulation VIII of 1819 have 
beén that stated by my Lord, and confirmed 
by the ‘special appellant's pleader, ` oe 


I; would, only ‘add ‘that. it appears to ‘me 
that the suit would have been more regular- 
ly and properly ‘framed, if it had been a suit 
for. the ` purpose of haying some particular. 


estate or immoveable.property, declared liable |, 


in execution ‘of, this. summary award. „At 

the. same time I am not’ prepared to say 

that a. suit -for the purpose of having it de- 

elated that the immoveable proper ty. general- 
` Iy,of the defaulter ‘should be so he could 
: not be entertained... : 


‘<I entirely ‘concur in ‘holding: that the 
Judge was right in reversing the decision. of 
the Principal ‘Sadder ‘Ameen! who held ‘that 

_ the plaintiff and-the Court.were ecoppew ‘by 
the decision. of the Collector.» © e$. 2 iutrn. 


"That | 


«The 22nd. January- 1867.. 

gi Preet: ; , 

The Hox’ble C. B. Trevor and- F; As Glover, 
i Júdges. iy 


Appeal-—idability of co-Defendant or 
` co-Respondent: ` 


ne gý’ AE 


- Case Nö. 2093 of 1866: __ 
Special Appeal’ ;from a decision ‘passed by 
-the. Principal Sudder Ameen of Jessore, 
‘dated the 19th May 1866, affirming a 


decision passed by the ‘Suitder Moonsiff of 
‘that District, dated the 26th June 1865. 


Greesh Chunder’ Singh. (one of the Defend- 
__ ants) Appellant, . 
, a Ver sus. i ne 
Goni Mobun Ta and Sthers (Plaintiffs) 
"and others Dotendants): Respondents. 


Baboo "Tesur - “Chunder ` ucher bigiiy for 
`- Appellant,- 


4 


Baboos Romesh Chunder Mitter and’ Bhow- 
_ anee, Churn Dutt” for. „Respondents, - et 


Tna suit by A against’ B and C- ‘in, which T decree 
was given against B alone; —HëELD that C could not 
be made liable, éither on'-the, appeal c oe B, or on the 
cross-appeal of A to, B's appeal, aa SER 


“Trevor, J.—Tan’ ‘plaintiff svéd ‘the 
putneedar ind the. ‘Rajah as a mokurureedar’ 
for’ possession of ‘a fer ty ghat. ot 

‘The first Court gave plain tif’ a, decree 
against. the putneedair. ` 

“The second Court; on appeal by ‘tie’. 
putneedar, ‘released hin, “and made the Buen 
liable to plaintiff.” ` 

The Rajah now appeals specially, ` urging 

Isé, that, on the putneedar” s appeal, he, a 
co-defendant below and co-respondent ‘with 
plaintiff in appeal, could not be made linble ; : 
and, 2nd, that, on the cross-appeal’ of the 
plaintiff to the appeal of the putneedar,: he, 
a co-respondent of the cross- appellant, could 
uot be made liable. 


We think that the „special apela cold 
not legally .be made liable, either on. the 
appeal of the ‘putneedar, or..on the. Cross- 
appeal of. plaintiff, to the putneedur’s appeal; 
The, question for, the. Court, on the’ putnes: 
dar’s appeal simply. was, is the--putneedar 
liable, and on. plaintiff's cross-appeal; he 
might urge ‘any point as against ‘the putnee- 
dar.which-he. might bave pleaded”! below, ‘but 
he: could not. oped’ out thg case .as ‘against a 
hon-appeiling ‘co-réspondent. ‘Under® this” 
view, through his own negligence iii Being 
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satisfied with the decree against the putnee- 
dar alone, the plaintiffs caseihas altogether 
miscarried. Be*that as it imay, it only 
remains for us to decree the} special appeal 
with costs against the plaintiff, special re- 
spondent. The putneedar, under the cir- 
cumstances, will bear his own|costs. i 


The 22nd oe 1867. 
Present: ` 


The Hon’ble H. V. Bayley and Shumbhoo- 
nath Pundit, Judges. i 


Sale ‘Law—Section 32 Act xI of 1259 
— Ejectment of Howaladars and 
Neem-Howaladars by purchaser of 
Ousut Talook. i 





Special Appeals from a decision passed by 
` the Judge‘ of Bachergunge, dated the 


16th June 1866, affirming a decision: 


, passed by the Principal Sudder Ameen 
of that District, dated she) Teh ‘February 
1866. 


Case No. 2286 of 1866. f 
, Baroda Kanth Laha and others (Defendants) 


: Appellants, `. 

Š . versus 

Gobind Chunder Gooho ( Plaintiff) and others 

eog (Defendants) Respondents. 

‘Mr. R: T. Allan and Baboo. ‘omesh Chun: 
der Mitter for Appel ants. 


Ur. R. V. Doyne and Baboo- Onookool 
- Chunder Mookerjee for Respondents. 
` Case No. 2290 of, 1866. 
as Kinkur Roy and others (Defendants) 
; Appellants, TS I ge S 
_ versus 
Gobind Chunder Gooho (Plaintiff) aid others 
(Defendants) Respondents. 
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Baboos Dwarkanath Mitter 


Chunder Mitter for App 


Baboo, Kalee Mohun Dass 
ents.’ 


and Romesh 
ellants, 


for, Respond- 


` Where certain howala and neem-howala tenures were 


never set aside by the Revenue Settlement or Revenue 
Commissioner’s orders, from the time they were recorded 


‘ag existing rightfal hereditary tenurés 
tRe first Settlement, —HELD that the 

sousut talook cannot eject” the holde 
under Section 32 Act KI of 1859 so 1 


of those classes at 
ure haser of, the 
$ of those tenures 
ng as théy pay 


their jumma according to the Settlement jummabundee. 


Bayley, J.—1v.is admitted by the pleaders: 


on both sides that gue and the seme’ deci- 


sion here in speqgal appeal wil govern Both 


the above’ cases. 


r 
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Plaintiff, as purchaser of an ousut - talook 
in the Backergunge Soonderbuns, súes” to 
eject defendants from their alleged howala 
and neem-howala tenures, and claims-to- do 
this under ‘Act XI of 1859, 

The ‘defendants plead that, in the original 
and renewed settlements made by the Com- 
„missioner of the Soonderbuns, that officer 
and. the superior Revenue authorities have 
recognised their-howala -aud neem-howa- 


| la tenures, and that they cannot, therefore, 


be ejected. There are 15 sub-tenures:in 
respect to-which this is pleaded; but the 
owners of 4 only aver that they hold pot- 
tahs from DeSilva, the ex-proprietor, and our 
ramatks’ in’ the judgment will apply only tor 


those eleven and not to those- four whose 5 


Pottahe are of more- recent date. - 3 
- Both the first Court and the Lower Ap- 
pellate Court have decreed’ plaintiff's case, 
the Lower Appellate Court -holding that 
plaintiff has a right to eject under Section 
32 Act XT of 1859, and both. Courts hold- 
ing that, as the Settlement proceedings and . 
the orders’ of the superior Revenue authori- 
ties did’ not-expressly recognize the howalas 
and ‘neem-howalas of defendants, and ‘a5 
the Commissioner of Revenue recorded speci- 
fically . that. the proprietary right was’ in 
the Government, the plaintiff had a right to 

eject." 
‘From the decision of the idie Appellata 


Court, defendants (11) appeal. specially, 
urging— -. 
I. That their howalas and neem- howa- 


las. existed before any settlement was 
made’ of the mehal as an onsut talook, aud 
were never set aside. 


, IL. That none of the Settlement proceed- 
ings, nor the.ordeřs of the Commissioner of 
Revenue,, revoked or anuulled their tenures, 
but affirmed them by recognising throughout 
the jummas at which they held, .and by tlie 
fact that tle Revenue Commissioner upheld 
the Settlement in which the hereditary rights 
of defendants as howaladars and neem- howä: 
ladars were set forth. é 


III. That they have been, in occupancy 
at fixed rates for more than 12. years; and 
are therefore not liable to ejectment, with 
reference to Section 6 Act X.of 1859. 


IV. . That Section 382 Act’ XT of. 1859 
applies to their case, and not Section of of 
that Act. - 


After’ keaiok very fully Counsel on both 
sides and the records of the several Settle- 
ment proceedings, we are clearly. of opinion 
that the judgincaits below are ‘erroneous, and 
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-must be: reversed as to the, 1r- defendants, 
special appellants, above- referr ed tot ~ e~- 


It is -pressed on us that ;the Settlement. 


proceedings - clearly. state. Government to bé 
the-proprietor, and no one élse to have rights. 
But the. rights referred, tare those of pros 
prietor, and, ‘defendants claim nọ. such-rights.. 
Further, itis. not.by any | means ivcompati- | 
ble with: the ‘rights of. Goverument -as - a- 
proprietor, that howalas:and neem:howa- | 
Jas” duly constituted or iginally. and: since 
_ existing should be maintained. If they, are 
. found valid holdiugs, they are -always , up- 
held ‘by. Settlement Officers at theif old jum- | 
ma, whether in Government, mehals or not, 


and the- power ‘to -eject does not- ‘exist as}. í 
Jong. asz they pay their jummas. recorded oes 


“in the Settlement jummabundee. ; . 


It is then urged-that the - Settlement ree. ; 


‘eeedings of the Revenue Cornniissioner of | 
September 1844 do not uphold the proposi- 
tion of the Settlement. Officer. to the effect 
that these are howalas and. neem-howalas 
whose owners have- hereditary, rights (mow- 
rosee hug rakhe). -But-in the revision `of 
a Settlement proceeding. a.Reyenue Comair 
sioner does- not, specifically uphold: ` 

parately- each. _ proposition `..or ; pe 
tenure "recorded ~- under the head’ of 
“ Ryots -and their: several rights.”, by the; 
Settlement Officer. `The Revenue Conimis- 
sioner confirms all which, he does ngt speci- 


fically disallow. He -not-only , does., notin | 


terms disallow the ‘howala and ‘neeni- 
howala tenures `of special appellants, but. 
the jummabundee fixed for them.as such 
holders is confirmed, and that is-the jumma 
which forms a por tion of the assets on which. 
the approved sudder jumma is sanctioned 
by the Commissioner, and “ordered to be 


brought on the Rént Roll of the District ‘to |’ 


which the mehal settled may, after confrin- 
ation of Settlement, be attached.. Thè other 


proceedings of the Collector of thé ‘Distrier |. 


are .mere, matters of form and record, to 
enable him-to collect that “revenue which 
is. so brought on his Zillah Rent’ Roll. 
Moreover, throughout, the jumma of defeid- 
ants has remained the same in all the vari- 
ous Settlemen ts, whereas, if the tenures,were 
absolutely. or‘in any way set aside or varied, 
the jummas would have-been vuried also. . 

. Considering, then; that’.the howala and. 
neem-howsla. tenures of the 11, defendants; 
special appellants, were never set aside by. 
the Revenue Settlement or- Revenue _Com- 
missioner'’s orders, from the time they’ were 
recorded as existing: tightfdl, hereditary 

tonito of those, classes at the, ‘first, Settle- 





‘ment, . Wwe, hold that the plaintiff” cinnót, eject 


as long as these defendants pay their jumma 
according to.the Settlement jummabundeg,. 
and wa, rever se the decisions below, and 
decree. these two epee appeals. with costs. 





` Fhe 22nd January. 1867. 
Present: 


The Hon'ble G. Loch and. A. G. Macpher 
`. son,” Judges. 


Batwara—Joint sharers ‘with dif- 
j . ferent interests. 


a 


7 a ' Case ‘No. 2856 of. 1866., 


‘Special. Appeal from‘a decison Tana by 
the Additional Principal: Sudder. ‘Ameen 
` óf Myminsingh, dated the 13th July 1866, 
reversing à decision passed by the ‘Sudder 
` Ameen of that. District, dated the” 24th 
i June 1865. z ; 


Door ga Kant Lahoory (one of the Defendants). 
: Appling i 


ot “versis, 


Radha ‘Mohun’ Gooho Neogy “(Plaintift) and 
- others (Defendants) Respondents. 3 


Babooi Romesh Çhunder Miter and Shushee 
Bhoosun- Roy, for Appellant.” Si 


Baboos Onookool ‘Chandan. “Moohenjee ‘and 
Mohinee Mokun Roy for -Rëspondents. 


Lands heldi in joint possession; each proprietor receiving 
his proportion of the renj according to his intorest in 
the land, cannot be divided under the Butwara lawa, 


Loch, T= We- think under “the circum- 
stances stated that no partition ‘of the lands 
enn be made “either by the Collector ‘or the 
. Civil Court. “The lands in -question form 
a “portion of eight or nine different -talooks, 
each paying revenue to Government, and are 
held jointly.by the proprietors of -all. these 
talooks, who realize from the tenants their 
proportion” of ‘the rent according’ to ‘their, 
respective: interest in the land—one collects 
2: annas, another 24}, and’ s0 on. `, Lands held 


thus in joint. possession ‚cannot ‘be -divided 
under the butwara las, nor-can a:partition 


be made bythe - Civil’ Court irrespective of 
the, 


the Revente authorities? We. Mecree, 
e 


appeal with. costs, cT. Se 


ea Aia 





a 
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~o | Thè 22nd January 1867. 
me Be _ Present: T 
The Hon'ble G, Loch and A. c., Macpher- 
. Bon, Judges. | ‘ 


4 


n Bxccution—Representatives. a 


Case No. 790 of 1866. 


Miscellaneous ‘Appeal from ain order passed, 
by the Pr ineipal Sudder Ameen of Pur- 
"_neah, dated the 6th August 1866: 


~ Lekraj. ‘Roy (Decree-holder}: Appellant; 
© persus 


“Becharam Misser (J udgmentdebtor) Re- 
` spondent, ` : 


Mr. R. E. Twidale for A ppellant. 


Baboo Romanath Bose-and Moonshée Ameer 
z- -, Ali for Respondent. > - 


1 Execution cánnot i issue against the-egtate of a deceased 
person if there is no one on the xesord. as representing 
the estate: Execution, if issued at all, must be issued 
against some person as representing the éstate, 

R ‘Macpherson; J.—We distdigs this appeal 
with costs. 

. ‘We think.that the Lawer Cot 
in supposing that the applicati n was barred 
by lnpse of time. There 'is no doubt that 
proceedings had been taken | from time to 
time quite sufficient to kéep 

under Section 20 of. Act XIV of. 1859, 
But the present application is|defective and 
wholly bad. It is made agninst no ‘one. in 
particular,—it is made generally agninst 
“the- estate of the deceased Bécharam 
Misser.”’. i, 

` The suit’ was originally fought agninst 
Becharam ‘in his life-time: While it-was 
pending he died, and a decree was ‘passed 
against his estate, the widow being declared 
fo be released paying her own costs. - The 

ecree doés not seem to haye 
with reference to Section 203 of Act VIII 
of 1859 as it should have been, On a recent 
‘pplication for’ execution against the widow, 
the Court held that she was ce personally |; 
Viable, and ordered her name. to be struck out. 
Whether this’ order was: right, or whether 
tlie original decree was right,- we need not 

‘now say. But we are- quite ¢lear that no 
execution cai igsue till some one is placed: 
on the: record’ as representing - the ` estate. 

Stetion 210 of Act VIII speaks’ of execu-: 
tion issuing agńinst the estate’ {but that.does 
not-in°our ‘opinión mean thé estate independ- |; 
ent of “some person. who is; ‘for some reason” 
öt another, legally liable fo'a greater or less 
éxtent as representing the’ deceased. Berson. 
under. the. decrée? ; 


tr 





Tt was wrong, 


XI decree alive | 


been framed a 





Ji 
We kdo, of no prece- jie 
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dent for the issue of execution: against: the | 
estate of a dead man, when there is: no ond 


on record who represents him ; and for. the 


. | purposes of the present application, thera is 
‘| no one on the record-—the- widow having 
been released by the Court. 


The‘ decree, so far as we can ‘seo; ought to 


‘| have been framed ‘and enforced under’ Section 


203.- The present application. was: clearly : 
irregular, and cannot stand. We dismiss the ` 


` appeal with costs.: 


' The 23rd January 1867. 
'. Present x 


The Hon’ble Sir Barnes Pencock, Kit., Chief : 
Justice, Q. Loch, J. P. Norman, T. B: 
Kemp, L. S. Jackson, A. G. Macpherson, 
and W. Markby, Judges. d 


Letters Patent—Appeal (from Jaag- 

` ment of Senior Judge .of Division - 
Bench of High Courtin the exercise ‘ 
of Civil Appellate Jarisdiesion:),. of ve 


Special. Appeal No. 336 of 1866. 
Ranee Shurno Moyee,. Appelianh 


r alte 


versus 


Luclimeoput Doogur and, others, Respond: 
*ents. . > 


; Petition ‘Of Rahee Shurno “Moyees 


Baboos Sreenath Doss ` ‘and Bhugobutty 
i Churn Ghose for, Petitioner, ; 
Quarre,—Whether, under the provisions of ‘the new, i 
Letters Patent of the High Court, an appoal lies from . 
the judgment (nat being a sentence or order passed or 
made in.a criminal trial) of- a Division Court in-the 
exercise of appellate jurisdiction, when the Jndges of 
such Court are equally divided in opinion-dnd do, not 
amount i number ts a majority af the whole ‘of the’ 
Judges.’ : 


The Petition was as follows :— = 


“ That on-30th July last, this spacial ap 
“peal, wherein. your petitioner was appel-. , 
‘lant, came on for heari ing before’a Divisional- 
‘Bench, consisting of the Hon'ble Justice 


“L, S, Jackson ‘and the Hon’ble Justica 


“ G: Campbell. * 


> - “ That after heari ing Counsel on both sidos,: 


“ the said Justices were equally -divided ia’ 


i opinion as to the manner in which the: said 


ite ‘ special” appeal was to be disposed of, 


xi Justice Jackson holding that it was to be 


dismissed ‘at onte, “and “Justice Campbell’ 


ks being of opinion that 'the finding of the’ 


se Lower Appellate Court was not sufficient ; y 


«ag and that, raer ees. the case should be re- 





ra 
oor} 
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“t mitted -to the said aver ‘Appallate Court 
“ for a specific finding, thereon. - That their 
* . Lordships delivered- ‘their several: judg- 


+“ ménts in the'said case separately as set forth | 


-“ in the “copy ae ‘the’ décision herèdiito i ane 
“ nexed. ’ - 
. “That under” “Section . 36 of ‘the’ new 


“Tetters Patent, the. judgment of Justice |, 
‘Jurisdiction ‘of the High Court”. 


“ Jackson became.thée judgment, of: the said 
“Divisional Court, and’ the said special ap- 
“peal was, accordingly, ~ dismissed “with 
“ costs. 

“That, under these circumstances, your 
“petitioner feels herself aggrieved, and be- 
* lieves that, from the judgment aforesaid, your 
“ petitioner has, under Section 15 of the said 
“new Letters Patent, a. right of ‘appeal to 
“the High Cours at large, and that, therefore, 
aS your petitioner „prays that, as your ‘peti- 
“ tion’s casé-is the first ‘of its” kind, -leave 
“ might be granted to your petitioner to pre- 
« fer un appeal from thé said judgment to the 
said High Court at large’ under the, pro- 
« visions of the said Section 15 of. the`new 
« Letters Patent aforesaid.” ae 


` The aiplination: kaving been iginal 
made before Peacock, C. J., and Markby J., 
on thé 22nd September 1866, the following 
order was recorded :— a 

“ This being a new point and of consider- 
“able importance, ° the- applicant is to be at 
‘(liberty to renew’ this ‘application before 
the first Full Bench woe shall, sit pater 
“ the vacation,” 


` The matter abcess came wader: the 
consideration of .a Full Bench of seven 
Judges, by whom the following | orders, were 
recorded :— . 

Peacock, C. J.—The question referred for 
the decision of a Full Bench is whether, 
under the provisions of the Letters Patent of 
the 28th of December 1865, ah, appeal lies 


‘from the judgment (not being 3 sentence 


or order passed’ or made in a, ‘criminal ` trial) 
of a Division Court in the exercise of Appel- 
late Jurisdiction when the Judges. of, such 
Court, are equally divided ‘in opinion;.. -and 
do not amount ia number to a majority. of 
the whole of the Judges. 


we 


“The determination. of: this question ` ‘de-- 


pénds i upon the construction wliich ought to be 
put upon ‘Section 15 of the Letters Patent: 
` If the marginal note of. that . Section ` is to 


affect the determination, it iš% -elbar that no. 


such appeal would lie, and that the. Section 


was inteaded to apply only to _judgments: 


of:the Courts ‘of ‘original jurisdiction. “But 
the marginal notes’ in: the ‘printed™ copies of 


‘ Cad 


the’ etter. Patent’ fori ho part, of the ori- 


-ginal ; and we ought, ‘therefore, not-to allow 


our minds to be influenced-by them. +" 

The headings, - however, : of the different 
divisions. of the Letters Patent do form’ part 
-| of the ‘original, ‘aiid may, therefore, be taken 
into consideration in construing them. : . 

Section 15 falls under the heading “Civil 
This 
heading. includes all the Sections of the 
Letters Patent: from ‘Section 11 to Section 18 - 
both. inclusive, - and not Sections 327 34, 
or 35 

Section 11 defines the local.-limits of the 
orginary original civil’ jurisdiction. of ‘the 
Court, . Section 12 defines the suits which 
the Court i is empowered to try in the’ exer- 
cise of original. civil jurisdiction: > Section 13 
points out under what circumstances the 
Court’ may exercise - extraordinary , origiùal 
civil jurisdiction, and Section 14 makes pro- 
vision for the trial of séveral causes of action 
in certain easés in which. the Court has 
original jurisdiction’ in respect of one of 
them only ; and then comes the’ important 
Section'15 which gives ‘an appeal to, the’ 

High. Court from the judgment, not being a 
sentence or order passed ‘or made ‘in any cri- 
minal trial, of one Judge ‘of the said. High 
Court, or of one Judge -of any, Division 
Court, "pursuant to Section’ 18 of the 24 and 
25° Vic. o. 104, :and also an + appeal 
to the’ High Court from the judgment, 
not: being a sentence or order’ as ‘aforesai l, 
of two “or more Judges ‘of ‘the said High 
Court or of such Division’ Court, wherever’ 


„such Judges are equally, | divided i in opinion 


and do not amount in “number to a ‘majority 
of the. whole of the J udges of the said High 
Court at the timé being: 

Section 16 invests the Court with appelinte 
jurisdiction from the Civil Courts of the 
Bengal Division of the Presidency of Fort 
William: and from all other“ Courts sübjeot 
to-its super intendence. ` 


The position of Section 15, with reference 
to the other Sections - to. which I have refer- 
red, would, at first sight, lead to'the conclu- 
sion that it had reference only to judgments 
given in the. exercise ‘of. the ordinary and 
extraordinary original civil ‘jurisdiction 


„which was vested in the. Court by -the pr@- 
. ceding Sections. ; ; for, 
‘it seems remarkable, that, if it was- intended 


Without „explanation, 


to apply to judgments passed i iu the exercise 


‘of appellate: civil jurisdiction, it should follow 


immediately after Sections.11,- 12, 18, and 14, 
and.should precede Sectioa,16. by. whick Op. 
pellaie” “civil juriedietion. was confer reds 


D 
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x 
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But the locality of the Section is explained 
hy the fact that it is substituted for Section 
14 of the former Letters Patent. 


If, in consequence of its locality, Section 
15 is to be eonstrued as relating to judg- 
ments passed in the exercise of the juris- 
diction conferred by the Sections which pre- 
ceded it and not to judgments passed in the 
exercise of the jurisdiction vested in the 
Court by Section 16, it seems to follow that 
it must be held to extend to the former 
judgments only, and not to judgments passed 
in the exercise of any jurisdiction conferred 
by any Section subsequent to Section 16; and 
consequently that no appeal is given to the 
High Court from the judgment of one Judge 
in the exercise of the original civil jur isdic- 
tion vested in the Court by Section 32 of the 
Letters Patent in Admiralty and Vice-Admi- 
ralty cases or in the exercise of the testa- 
mentary, intestate, and matrimonial jurisdic- 
tion conferred by Sections 34: and 35. It 
was at-one time doubted whether, under Sec- 
tion, 14 of the former Letters Patent, an 
appeal would lie to the High Court from a 
judgment passed by one or more Judges, 
not being a majority of the full number of 
Judges of the Court in the exercise of or igin- 
al testamentary jurisdiction ; but finally it was 
determined in 1862, in the case of Saroda 
Soonduree Dossee vs. ‘Tincowree Nundee, 
by two Judges ina Division Court consisting 
of three Judges, that such an ‘appeal would 
lie,-the third Judge holding ‘that. such an 
appeal would not lie. We cannot suppose 
that that’ decision, which was reported in 
1864 in Hyde’s : Reports, page 70, was un- 
known to the authorities at home when the 
new Letters Patent were granted; and we 
can scarcely imagine that such power of ap- 
peal, which had been determined to exist 
under the old Letters Patent, would have been 
taken away by the new Letters Patent with- 
‘out an express ‘declaration to that effect. 
That decision shows that Section 14 of the 
old Letters Patent was not ltinited to judg- 
ments passed in the exercise of the jurisdic- 

, tion conferred by the Sections which pre- 
¿ceded it; and that it was not confined to 
ordinary original civil jurisdiction as to 
suits, but that it extended to cases of ori- 
-Sval civil jurisdiction in matters relating 
to the granting of ‘probates which was con- 
ferred by a subsequent Section. It must be 
-admitted that Section 14 of the former 
‘Letters Patent did not extend'to judgments 
passed by'a Division Berch in thé exercise 
-of appellate jurisdiction ; but, under 
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greater power than any of the other Judges of 
the Division Bench when such Judges were 

equally divided in opinion. By ‘the express 

words of Section 14, the appeal therein giver 
was clearly limited to eases of original civil 
jurisdiction. The question which arose in- 
the case of Saroda Soonduree Dossee versus, 
Tincowree Nundee was not whether the 
Section applied to judgments of a Division: 
Court in the exercise of appellate jurisdic- 

tion ; but whether a judgment in the exercise 

of the original jurisdiction conferred by Sec- 

tion 34 of that Charter was a judgment ina 

case of original civil jurisdiction within 

the meaning of the previous Section 14. 

Mr. Justice Levinge, who differed from the 
majority of the Judges who decided the case;- 
considered that the words ‘ original civil 
jurisdiction” in Section 14 was intended to 
deal with civil suits in the ordinary and ex- 
traordinary jurisdiction vested in the Court 
by Sections 12 and.18, and uot to judgments 
passed in the exercise of original testa- 
mentary or intestate jurisdiction. He 
remarked, however, that, if he could find: 
words in the 14th Clause which would 
warrant him in extending the provision of 
that Clause to decisions passed under the 
testamentary Clause 34, he would willingly: 
do so, for that in dis judgment words in- 
a Statute should be construed liberally so 
as to confer or aid a right of appeal. : 

Mr. Justice Wells, who formed one of 
the majority, held that the words “all cases 
of civil jurisdiction” in Section 14 must be 
taken to have the same meaning as the 
words “in any matter not being of crimi- 
nal jurisdiction” in Section 39, and that 
an appeal did lie to the High Court under 
Section 14 from a decree made in the exer- 
cise of original jurisdiction in testamentary 
cases. This opinion expressed by Mr. 
Justice Wells will be found to be very. 
important when we come to examine the 
alterations which were made in the present 
Charter in the Section corresponding with 
Section 14 of the old Charter. 


By Section 36 “of the new Charter, a 
power which did not previously exist, was 
vested in the senior Judge of a Division: 
Court, if the Judges should be equally ‘di- 
vided and should not amountin number to 
a majority of the Judges of the High 
Court; and it was ordained that, in such 
eases, the opinion of the senior Judge 
should prevail.. This provisionextended, not 
only-to cases in the exercise of the original 
but also to cases 


Letters Patent, the senior Judge had no! in the exercise of the appellate jurisdiction. 


a 


kl 


At the same time the power of ipea to- the 

High Court, which was given by Section 14 
of the old Letters Patent, was altered by 
Section '15 of the new Letters Patent. By 
Section 14 4n appeal was given to the High 
Court from "the judgment in all cases ‘of 
ériginal civil jurisdiction of one or more 
Judges of the High Court or of any Division 
Court, unless the decision was passed by a 
majority of the full number of Judges of 
the High Court. - By Section 15 an ‘appeal 
is given oily in two cases :— 
` Ist.—When the judgment i is that of one 
Judge only. 

2nd.— When the judgment is that of two 
or more Judges of the High Court or of a 
Division Court, and the Judges are equally 
divided in opinion, and .do not amount in 
number toa majority of the whole of-the 
Judges of the Court at the time being. 


-The 2nd case ‘applying to judgments 
of two or more Judges only when the Judges 
are equally divided in opinion, extends only 
to certain cases in which, under Section 36, 
the opinion of the senior Judge shall hove 
prevailed. In such a case or cases in which 
the Judges who are equally divided*in opi- 
nion. do not amount in number to à majority 
of the whole of the Judggs of the Court, and 
in which the opinion of the senior Judge 
has prevailed, the judgment is placed in the 
same category as judgments of only one 
Judge, ` © 

The question is does this tule apply to 
judgments of a Division Court consisting of 
aless number of Judges thana majority of. 
the whole of the Judges of the Court. when 
exercising appellate jurisdiction ? 


The words of Section !4 of the old Letters 
Patent were “from the judgment in all 
cases of original civil jurisdiction,” but those 
words were altered in Section 15 of the new 
Letters: Patent, and the'appeal thereby given 
to the High Court is from a judgment 
hot ‘being a sentence or order passed or 
made in any criminal trial—a very remark- 
able alteration, considering the conflict of 
the opinions of Mr. Justice Wells and Mr. 
Justice Levinge in the case already referred 
to, andin which the latter stated that, in 
his opinion, a-judgment in the exercise of 
testamentary jurisdiction was not a judg- 
ment ina case of “ original civil jurisdic- 
tion” within the meaning of Section 14 of 






_ the old Charter, whilst the former held that- 


those words were tantamount to the words 
“not -being of criminal jurisdiction” in 
Section 39 of that Charter. Snipe 
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If it be held that the judgments referred 
to in Séction 15 are those only which are 
given in the exercise of the jurisdiction vest- 
ed in the Court by the preceding Sections, 
judgments given by a single Judge, .in the 
exercise of original jurisdiction in Admiralty 
and Vice-Admiralty suits, aud in the exercise 
of testamentary, intestate, and matrimonial 
jurisdiction, will not be subject to an appeal 
to the High Court, and great- inconsistency 
will be caused. For instance, if a single 
Judge were, in the exercise of the juris- 
diction given by Section 12, to try a suit 
for a collision of two ships, an appeal from- 
his judgment would lie to the High Court 
under Section 15 ; but if it-be held-that that 
Section does not extend to judgments given 
in the exercise of Admiralty or Vice-Admi- 
ralty jurisdiction, a decision of the same 
Judge for the same collision would not be 
subject to an appeal to the High Court, not- 
withstanding an appeal would not lie, as of 


aright, even to the Privy Council, if the value, 


in dispute were under 10,000 rupees. Thus, 
suppose 2 collision should take place be- 
tween ship A and ship B, and the owner of 
A should sue the owners of B in a suit un- 
der Section 12 alleging that the collision 
was caused by the negligence of the captain 
and crew of B. Suppose the owners of B 
should sue ship A and the owners of it ina 
suit brought under the Admiralty or Vice-Ad- 
miralty jurisdiction given by Section 32 al- 
leging that the collision was caused by the 
negligence of the captain and crew of. A. 
Suppose the two suits should be tried by the 
same Judge, and the same witnesses examin- 
ed, and similar evidence given in both suits, 
aud the Judge should come to the conclusion 
that the negligence was caused by the captain | 
and crew of A, and should, consequently, dis- ’ 
miss the suit No, 1 brought by the owners 
of A, and should award fo the owners of B. 
9,000 rupees damages against ship 4 and 
the owners thereof, and order ship Æ to be 
sold for the purpose of satisfying those-dam- 
ages. Now, suppose the owners of A should 
appeal to the High Court in suit No. 1, but 
should be unable to appeal in snit No. 2, 
upon the ground that Section 15 did not ex- 
tend to judgments passed in the exercise of, 
the Admiralty or Vice-Admiralty jurisdiction 
given by Section 32, and suppose that, in: 
the appeal in No. 1, the High Court should 
differ from the single Judge, and hold that 
the collision was caused by. the negligence 
of the owners of B, and asward.to the own-. 
ers, of A 9,000. rupees damages. The con-. 
sequence’ would be -that A. -would recover, 
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9,000 rupees against B, upon the ground 
that the collision was caused by the negli- 
gence of the captain and erew of B; whilst 
in the Admiralty suit the original judgment 
would stand, and B would recover 9,000 
rupees as damages against ship A and the 
owners of it, upon the ground that the colli- 
sion was caused by the negligence of the 
captain and crew of A. 

The words of Section 15 “ the judgment 
(not being a sentence or order passed or 
made in-a criminal trial) of one Judge,” &c., 
are sufficiently comprehensive to include 
judgments passed in the exercise of every 
jurisdiction vested in the Court except the 
criminal jurisdiction. As at present ‘nd- 


vised, it appears to mè that the words should’ 


be read in their ordinary and natural sense, 
and ought not to be restricted, by reason of 
the position of Section 15, to judgments 
' passed in the exercise of the jurisdiction 
vested by the preceding Sections. In this 
view of the case, Section 15 would apply to 
judgments passed’ in the exercise of the 
original jurisdiction conferred: by Sections 
82; 34, and 85, as well as to judgments passed 
in the exercise of the civil jurisdiction vest- 
ed in the Court as a Court of Appeal by 
Section 16. To hold otherwise, would, in 
my opinion, be to take away a right of ap- 
peal given by the words of Section 15, if 
read in their ordinary and natural sense, 
by giving them a narrow and reéstrictive 
construction. If that construction is to be 
put upon them, it must apply as well as to 
eases falling within Sections 32, 34, and 35 
of the Charter as to cases determined by 
the Court as a Court of Appeal under Section 
16. . 
Further, if Section 15 is to be read as 
applicable only to judgments passed in the 
exercise of the ordiuary and extraordinary 
jurisdiction given by the preceding Sections, 

no force or effect will be given to the words 
“not being in any criminal trial” introduced 
into Section 15 by way of amendment of 
Section 14 of the former Charter: for a 
judgment in a case, falling under Sections 
11, 12, 13, and 14, must be in the exercise 
of civil jurisdiction, and could not, by pos- 
sibility, be in a criminal trial, the criminal 


jyrisdiction being given by subsequent Sec-. 


tions from 22 to 99 both inclusive. 


Again, Section 15 gives an appeal from 
the judgment of one Judge of a Division 
' Court pursuant to Section 13 of the recited 
Act of the 24 nad 25 Vie. c. 104, and 
. from the judgment of two or, more Judges 
‘of such Division Court (that is to say of a 


Division Court pursuant to Section 13 of the 
said Act) whenever such Judges are equal- 
ly divided in opinion and-do not amount in 
number to a majority of the whole of the 
Judges. The judgment of a Division Court, 
wherever the Judges are equally divided in 
opinion, must be a judgment in which the 
opinion of the senior Judge has prevailed 
under the provisions of Section 36. Itis 
clear, therefore, that the judgment referred 
to by Section: 15 must be a judgment given 
under the powers conferred by a Section. 
subsequent to Section 15; and if a judgment 
passed in pursuance of the power given to 
the senior Judge by Section 36 is intended,. 
why should not a judgment, passed in pursu- 
ance of the powers vested by Section 16, 
be also intended? Why should Section 15, 
be held to extend toa judgment given in 
pursuance of Section 36 when passed in 
the exercise of the jurisdiction given by 
Sections 11,12,18, and 14, and not to a judg- 
ment passed in pursuance of Section 36 
when given in the exercise of the jurisdic- 
tion conferred by Section 16? The words 
“ pursuant to Section 13 of the said recited 
Act” seem to show very clearly that the 
word “judgment” in Section 15 was in- 
tended to apply to judgments given in the 
exercise of appellate civil jurisdiction, as 
well as to judgments given in the exercise 
of original civil jurisdiction. The Sec- 
tion referred to applied equally to both 
jurisdictions. It ordained fhat the High 
Court might provide for the exercise by one 
or more Judges or by Division Courts consti- 
tuted by two or more Judges of the original 
and appellate jurisdiction vested in the 
Courts. The words “the judgment of 
two or more Judges of a Division Court 
pursuant to Section 13 of the said Act?” 
must mean of a Division Court constituted 
for the exercise either of the original or of 
the appellate jurisdiction vested in the 
Court. 

It has been said that there cannot be a 
judgment of one Judge of a Division Court, 
inasmuch as Section 13 does not authorize 
the constitution of a Division Court of less 
than two Judges. This may be so; but it 
is not material with reference to the present 
case. The words “of two or more Judges 
of such Division Court” in Section 15 must 
mean two or more Judges of a Division Court 
pursuant to Section 13 of the said recited 
Act. 


If the words of Section 15 had been 
ambiguous, I should have thought that they 
ought- to racéive a liberal ‘construction so as, 
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if. possible, to give. ‘an appeal ; but, ‘so far. 
from being ambiguous, the wor ds are clear. 
The words used are: sufficient in.théir. ordi- 


nary and natural sense to give -an appeal: 


` from the-judgment of two. or: more Judges 


of a Division Bench in the exercise of. appel-. 


late civil jurisdiction wherever such Judges 
are equally divided in opinion. and do. pot 
amount to a majority. of the Judges :of. the 
High Court.: The alteration of the words 


of* Section 14.0f the former Charter, and the: 


substitution in Section 15 of the new Charter 
of the words “ from the judgment not be- 
ing a sentence or order passed-in a criminal 
trial” for the words“. from ‘thie judgment 
in all cases-of original civil jurisdiction” in 
Section .14.0f the former Charter, and the use 
in Section 15 of the words ‘of any: Division 
Court pursuant to Section .13 of the said 
récited Act,” in my opinion, tend to show. that 
Section 15 was intended to apply -to Division 
Courts exercising appellate civil jurisdiction, 
as well’ as to Division Courts exercising 
original civil jurisdiction; . If the words are 
to be read in a narrow and limited sense, and 
it be held that. Section 15 does not extend 
to judgments given by a Division Court in 
the exercise of the appellate civil jurisdiction, 


the consequences willbe that, in a Division. 


Court consisting of two Judges of: the High 
Court where the J udges are dividedin opinion, 
the senior J udge, i in a regular appeal, may; in 
opposition to the opinion of the junior. Judge 
of the Division’ Court, overrule the decision, 
upon a question of fact, of a- Zillah Judge 
who may have heard. and examined all the 
witnesses orally and have pronounced a 
‘decision in which the junior Judge of the 
Pivision Court concurs, and ‘this without 
` an appeal to the High Court, and ina case 
in'which the amount involved is less than 


‘10,000 rupees without any appeal as of right’ 


to Her Majesty in Council... In like man- 
ner, in special appeal, the senior. Judge may, 
without being subject to any appeal as ‘of 
‘right, overrule -the’ decision of the two 
‘Lower Courts upon a matter of law, although 
“the junior’ Judge of the Division. Court 
-agrees with the ` ‘two Lower Courts. This 
‘would involve another glaring inconsistency ; 
for, if.one’dudge cannot constitute a Division 


‘Court of Appeal, aod by himself -overrule ' a. 


decision of ‘a Lower Court-when there is no 
` ‘other Judge of the High Court. opposed.” to 
‘his view of the-case, would.it not be, in the 


highest degree, inconsistent to hold that -lie. 


may do so without. any appeal as of,right in 
certain cases when he is sitting with another 
Judge of. the. High Court who may, happen 
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to be his j junior, and who i is .oppased ito ` “his. 


‘view of the case ? 


It has ‘been said that, Section 89! of iho 


‘Letters Patent gives an appeal to. Her 
Majesty.in Council from any final judgment, 


deéree, -or „order. of the High Court made-on. ` 
appeal in any matter.-not being of criminal 
jurisdiction, - but that with respect to Judg- 
ments, decrees, or orders made in the exercise - 
of original jurisdiction; an appeal is given to 
Her Majesty in Council only when the judg- 
ment is one from which an appeal, shall not 
lie to the High Court under the provision 
contained im the 15th Clause of the Charter ; 
and it is argued’ that, if it had been in- 
tended that Section 15 should “apply -to 
judgments passed in the exercise of appellate 
civil jurisdiction, as well as-to those passed 
in the exércise of. original civil jurisdiction, 
the words “ from which an appeal shall’ not - 
lie'to the. said High Court- undér ‘the pro- 
vision contained in the 15th Clause of these 
presents” in Clause 39-of the Charter would 
have -been made applicable to judgments 
passed on appeal, as wellas to judgments 
made in the exercise of original jurisdigtion, 
and that, reading Section 15 by the light 
thrown upon it “by Section 39, it must “ba 
held not-to be applicable to judgments made 
on appeal. 

. The argumentis slaoatiie, bai it is not cons 
clusive. « We cannot say that it was not the 
intention of Section-39 of the Charter to draw. 
a distinction between judgments -passed in 
appeal and judgments passed in the exercise 
of original jurisdiction to the extent of leav- 
ing it optional to parties to judgments given 
by a Division Bench to-appeal at once to’ Her 
Majesty in Council from a judgment given 
by a Division Court in the exercise of:appel- 
late jurisdiction, even though-.it might-be 
one from,-which an appeal would lie to the 
High Court; but in the case of judgments 
given in. origiual jurisdiction, to allow an 
appeal:.to Her Majesty in Council.-only in 
cases not appealable to the High Court. It 
„cannot be said that such a distinction , would 
have no reason in support of. it, ’when it is 
borne in mind that every judgment given in 
appeal. must be on a matter which has been 
pr eviously. before one other Court at least, 
and in special appeal ‘before two other 
Courts. - 

- We ought not, in my opinion, to speculate 
as ‘to what may or may not have beén the - 
object of the distinction made by Section 39 - 
“between judgments made’ on’ appeal, and 
judgments made iii the * exercise of original 
‘Jurisdiction. We, ought.to give the words of 
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of a Division Court composed of two Judges, 


Section 15 their natural and ordinary mean- 
ing, unless we can ascertain, beyond all 
doubt, from the whole of the Charter taken 
together, that it was the intention to use the 
words in a restricted sense. It would require 
very clear words to justify a decision which 
would substantially enable the senior Judge 
of a Division Court, consisting of two or more 
‘Judges who are equally divided in opinion, 
to decide without further appeal a case ac- 
‘cording to. his view, though the effect of his 
. decision might be to overrule the decision of 
one or two Lower Courts with whom the 
junior Judge of the Division Court might con- 
cur, This, as regards cases in which the valpe 
is under 10,000 rupees, would be the result of 
a decision holding that Section 1'5 does not ap- 
ply to judgments given on appeal. It may he 
said that, in such a case, even under the value 
-of 10,000 rupees, an appeal would lie to 
Her Majesty in Council if'a Judge of 
the High Court should declare the case to be 
a fit one for appeal. But I doubt very much 
whether the mere fact that the ease had been 
decided according to Lheopinion of the senior 
Judge in a Division Court -consisting of 
Judges who were equally divided in opinion 
would.be good ground for declaring a case 
under the value of 10,000 rupees to be a fit 
one for appeal to Her Majesty in Council, if, 
according to the Charter, it was intended 
that the case should be decided according’ to 
the opinion of the senior Judge, and that an 
appeal should not lie from such judgment 
to the High Court. But, at anyirate, in such 
a case, the appeal would not lie’ as a matter 
of right. 

It appears to me that, before an Appen is 
allowed to be filed in this case, the opposite 
party, ought to be heard. Iam, therefore, of 
opinion that a rule should be granted calling 
upon the opposite party to show cause -why 
the appeal should {not be ‘admitted. I 
have expressed my. reasons at length in 
order that, on showing cause, ‘the opposite 
party may have an opportunity of meeting 
them, and of satisfying me that I am wrong, if 
the view which I am at pregentdisposed to take 
of the case is not a correct one. ,I nm open to 
be conyinced by argument that: my present 
impression is founded upon an erroneous con- 
struction of the Letters Patent. | 

may also remark that the High Court at 
Bombay has, apparently as a matter of course, 
treated Section 15 as applicable to the Appel- 
late. Division Courts, as they have passed rules 
specially applicable to such appeals. 

Norman, J.—This is an application for 
the.admission of an-appeal from! the decision 


in which - the Judges, on the hearing of a 
special appeal, being divided in opinion, 
judgment was given according to the opinion’ 
of the senior Judge. 

The question we have to consider is whe- 
ther, in such casa, an appeal to this Court 
is given by the Charter of the 28th Decem-: 
ber 1865. Under the heading of “ Powers 
of single Judges and Division Courts,” the 
36th Clause is as follows :—“ And we do here? 
“ by declare that any function, which is here-- 
“ by directed to be performed by the said: 
“ High Court of Judicature at Fort William 
“in Bengal, in the exercise of its original: 
“ or appellate jurisdiction, may be perform- 
“ ed by any Judge or by any Division Court: 
“ thereof appointed or constituted for such. 
“ purpose under the provisions of the 13th 
“ Section of the Act of the 24th and 25th 
“ years of our reign ; aud if such Division: 
“ Court is composed of two or more- Judges, 
“and the Judges are divided in opinion as: 
“ to the decision to be given on any point, 
“ such point shall be decided according to the: 
“ opinion of the majority. of the Judges, i£ 
“ there shall be a majority ; but, if the Judges 
“ shall be equally divided, then the opinion. 
“ of the senior Judge shall prevail.’”’ 

Under the heading of “Power to High 
Courts to provide for exercise of jurisdiction 
by single Judges or Division Courts,” Section. 
13 of the 24 and 25 Vic. e. 104 is as 
follows :— Subject to any laws or regula- 
“ tions which may be made by the Govern- 
“ or-General in Council, the High Court 
“ established in any Presidency under this 
“Act may, by its own rules, provide for the 
“exercise by one or more Judges or by, 
“ Division Courts constituted by one or more 
“ Judges of the said High Court.of the 
“original and appellate jurisdiction vested 
“in such Court in such manuer as may 
“ appear to such Court to be convenient for 
“ the due administration of justice.” 

In the Charter of December 1865, Clauses: 
11 to 18 come under the general heading 
“ Civil Jurisdiction of the High Court,” 
Clause 15 is as follows.:—“ And we do further 
“ ordain that an appeal shall lie'to the said 
“ High Court of Judicature at Fort William 
“in Bengal from the judgment (not being a 
“ sentence or order passed or made in any 
“ eriminal trial) of one Judge of the said 
“ High Court, or of one. Judge of any Divi- 
“ sion Court pursuant to Section 13 of the 
“ snid recited Act ; and that an appeal shall 
“also lie from the judgment (not being a 
“sentence or order as aforesaid) of two or. 
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“more, Judges of the High. Court; or of:|. perfectly. -reconciled ‘and -made consistent 
“ such.. Division Court, . whenever . such | with-each:’-other by reading. the. words — 
“ Judges axe equally divided in opinion and] “ from.which an appeal shall not-lie to, the- 
“ do not amount in number: toa majority of | said High Court, under. the provision. con-.- 
“‘ the whole-of the- Judges of the said. High | tained.in the 15th Clause of these presents,”, 
“ Court for, the- time being ; but that the| as-overriding and applying to both members ~ 
“ right of appeal from other ‘judgments or,|.of the, precediig -portion of the ;sentence.. 
“ Judges of-thé said High; Court, or” such.|:This, though not the most natural construc- 
“ Division Court shall, be to us, our,heirs, | tion, is one of which the.language appenrs 
“and. successors, in our or their Privy!tome fairly capable. If the relative 
“* Council :as-hereinafter provided.” ~ y °|  which”.is read as ,applying- only to the. 
Reading the language of this Clause ac- | last antecedent, the consequence would ba: 
cording to its plain grammatical construction, | that, in cases where the Court is equally 
it ‘would appear to include all -judgments| divided on the hearing of an, appéal, the. | 
without exception other’ than those in| party agninst- whom the decision is giver | 
criminal cases,, either, by one Judge or] in Pursuance of the provisions.of the 36th 
where.the Court is.equully divided in opi-| Section would. have -a remedy either by 
nion, unless such Court so divided consist | appeal to the High Court.or to the Privy 
of a majority of the Judges of the. High | Council gt his: election. . Either construc-, . 
Court, p= > tose. 2) + +, ./ | tion ould give full force.to every word both . 
. Clauses 11 to 18 come.-under a -general of -the 15th-aond 39th Clauses <- |: 7 
headiig “ Civil Jurisdiction of the High! A-comparison - of the. 14th. Clause of 
Court.” Therefore, the language of Clause:| the Charter of 1862, with the. 15th’ Clausa.- 
15 being quite general, presumably deals of the present Chartery, is. useful as throwing- - 
with the civil -jurisdiċtion generally. Clause’ light on the true meaning of the latter. 
` 15 follows three Clauses relating to original} The 14th Clause-came under a heading, 
jurisdiction.’ AS if to. remove-all ambiguity | “ Appeal .from thé Courts of Original Juris- 
and-doubt as to-whether, in thé, 15th Clause, |-diction to the High- Court in iss Appellate - 
the Charter was still dealing with .the. origi- {| Jurisdiction,” and an:appeal was given. from’ 
nal jurisdiction ‘only, after.the, words from | the judgment “ in all.cases of original civil 
the judgment are'inserted that which is.the'| jurisdiction” `of. one: or: more Judges of the 
only.quilification of the generality of the | High Court or of any Division Court pursui’ 
terms, viz. (not being.a sentence or, order | ant to Section. 13 ‘of ithe. said recited.-Act, 
passed’ or madein any criminal trial). |The present Charter amends the provision as 
- The- expression ‘is. perhaps larger and-more:| to'these appeals ; and it-is difficult to suppose - 
comprehensive than if the words. had been | tlrat'all the words in the Charter of 1862: 
“all judgments in- civil suits”, (see. the dis- | confining appeals to the’ High Court ‘from 
cussion which argse in» Saroda Soonduree | judgments of Judges and Division Courts of 
Dossee versus Tincowree Nundee, I Hyde’s the High Court to casės of original civil: 
Reports, page 70). . The appeal is given from-* jurisdiction, could have been struck: cut in: 
every judgment of.one Judge or a--divided ; the new Charter without good reason. One 
Court, whether strictly speaking -in a’ civil) would say that the obvious intention `of the: 
suitor not, ‘which’ doés not fall within the | framers. of the Charter, -in striking out, the 
definition of a sentence. or order - passed,.or | words.of limitation, must have been to ex- 
made in a criminal’: trial... The Section is-| tend the appellate jurisdiction which ‘had: 
in express terms dealing with the Judgments | been given .by the former Charter... The 
. of Courts constituted under.the 13th Section | construction adopted by- thè Judges whose 
of the Act, : ind- decrees pronounced under'| views on thi subject, are opposed. to those. 
the’ 36th. Clause of- the present Charter. | which are. here pnt’ forward, narrows -it, 
The 18th Section of the Act and the -86th because itis admitted on all hands that) no 
Clause of the Charter apply without distitic- | appeal to tho High Court from the decision 
tion.to- Courts constituted, for, appellate «as | of two Judges, sitting as-a-Court of Original 
well-as for original jurisdiction, ~The -terms | Jurisdiction, is. .given..uuless they differ In 
of ‘the “15th Clause’ include -all‘judgments’ opinion. > ign Big Paes at 
of such Courts, or pronounced in pursuance | - It ig always ‘desirable, when endeavoriiig’ 
of such power.without exception." -+ _ [ito put a construction on’ the language of any’ 
: -Some difficulty has bean ‘supposed-to arise | document’ whith ‘is- supposed: to. admit ‘of 
from a- comparison of the -ldnguage - of the'| more’than-one: interpretation, ‘to -test that 
39th Clause. ` Bat the two: Clauses: may- be. | which appears at first-sight- tobe ’ tHe ‘true 
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meaning according to the grammatical con- 
atruction of the document by enquiring what 
would be the consequences of that interpre- 
tation ; whether its adoption would involve 
any manifest inconvenience or|inconsistency. 
Now, it uppears to me that, when one Judge 
overrides the opinion of a colleague, or two 
or more override that of an equal number of 
their colleagues, ic may be reasonably thought 
that the decision is nob so completely and 
l conclusively that of the High 
is necessary to put the par ties| to- the great 
` expense of an appeal to the Privy Council. 
Nor do I see that there is anyliuconvenience 
if the person against whom {a decision, is 
. given under Clause 36 has an alternative, 
remedy. Cases may be supposed where the 
decision of the senior Judge is so far in.ac- 
cordance with previous rulings! of the High 
Court that the suitor may know that a further 
appeal to that Court would be useless. “Why 
should he not at once appeal to Her 
Majesty in Council instend of going through 
what he may know to be the useless form ‘of 
presenting a second appeal. to the » “High 
Court i in the first instance ? 
< I am of opinion that an appeal lies to this 
' Court i in the present case, I think we ought 
to grant a rule calling on the other side: to 
show why the appeal should not be admitted 
in order that the question may be fully dis- 
cussed at the bar. 
. Jackson, J.—I heartily concur in thinking 
that the rule should go. 
. I admit, also, that the Chief Justice’s ren- 
` gouing disposes of the difficulty arising from 
the relative situation of Section 15 and 
other Sections. i : 
But I still think that the argument from 
the words of Section 39 is not merely a{ 
“ plausible, ” but a very forcible argument, 
and I must reserve my opinion whether it 
will prevail or no, till the respondent shall- 
have been heard. ace : 
As to the expediency and justice of allow- 
ing the appeal, if such considerations are to 
jufluence us, thiugs appear to be nearly 
balanced. 
Qn the one hand the ‘case might be even 
l stronger than stated by the Chief Justice, 
for, -in a Court consisting of 8 Judges, an 
Officiating Chief Justice, concurring with 
tiree Acting Puisne Judges, might overrule 
the four senior Puisne Judges iu the eircum- 
stances which the judgment fof the Chief 
Justice so forcibly sets forth. 
On the other hang, to allow: an appeal to 
the Court at large, where the {senior Judge, 
Court of first 






















Court that it. 


instance, overrules his junior, and affirms the 
judgment, is a proceeding of which the .ad- 
vantage is not so obvious. 

There can be no doubt that the statement 
of the reasons which at present incline the 
Chief Justice and some of my brethren to the 
admission of the appeal, is very convenient, 
with a view to the fall argument of the point 
at issue. 

Kemp, J. thae and Macpherson, J. J., 
coùeurring). —I think thata rule should 
‘go. T reserve my opinion. 

Markby, J.—T agree with the construction 
put upon the Letters Patent by the Chief 
Justice and Mr. Justice Norman, and that 
a rule should be granted to show. cause why 
the appeal should not be admitted. 


` The 23rd January 1867. 
Present :' ' 
The Hon’ble C. B. Trevor and F. A. Glover, 
Judges. 


Limitation—Possession—Se ction 26% 
. Act VIIT of 1859, 


Case No. 2194 of 1866. 


‘Special Appeal froma decision passed by 


the Principal Sudder Ameen of Purneah, 
dated the 11th June ‘1866, reversing a 
decision passed by the Moonsiff of that 
District, dated the 2nd September 1865. 


Asudoollah (one of the Defendants) 
Appellant,- 
versus 
Shaik Akbur Ali (Plaintiff) and others De- 
fendants) Respondents. ` 
Baboo Bama Churn Banerjee for Sia 


Baboo Greesh Chunder Ghose tot 
Respondents, 
The possession of an auction-purchaser at a sale in 


‘execution of a, decree runs from the date of delivery’ as 


provided by Section 264 Act VIII of 1859, i. a. by publica- 
tion of sale certificate and proclamation by beat of 
drum, aud not from the date of his possession. 

Glover, J—Turg was a suit to recover . 
possession of-10 beegahs of land purchased 
by the special respondent at an suction-sale 
in execution of decree in November 1851. 
The purchaser for some reason or’ other, 
the exact uature of which is not clearly- 
stated, did not obtain his certificate from tlie 
Civil Court until the 24th September 1861, 
frm which date he alleges himself to have 
been dispossessed by the ryot ‘in possession, 
one Asudoollah, the person whose rights and 
interests special respondent bought at auction 
10 years before... San aS > 
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The dealan, Asudoollah, pleaded more 
than 12 years adverse possession, and the 
first Court allowed his plea ; but the Principal 


-Sudder Ameen, on appenl, held the suit not to 


be barred and restored the plaintiff to'posses- 
sion. This is the only point taken in special 
appeal, ; 

We see no reason to interfere with the Lower 
order. Special respondent 
took out his purchase certificate on the 24th 
of September 1861, and itis found as a fact 
by the Lower Court, that a copy of this cer- 
tificate was fixed in a conspicuous place on 
the land, and that the usual proclamation re- 


‘garding the change of right and title had 


_been made by beat of drum. This was a 


sufficient delivery of possession under Sec- 


tion 264 of the Civil Procedure Code, and 


the special respondent’s possession must run 


from this date, and not from that of his pur- 


chase, 10 years before. Calculating from 
the 24th September 1861, the present suit, 
which was instituted in ,September 1865, is 


‘elearly within time. 


We look upon this case as a most bare- 
faced attempt on the part of the special 
appellant, the original jndgment-debtor, 
Asudoollah, to chent a purchaser out of his 


rights. Asudoollah’s interest in the 10 bee- 
‘gahs was sold; nnd Wecause (apparently 


through collusion. with the Court officers as 


surmised by the Moonsiff) he contriveg to 


keep the special respondent out of his pur- 
chase for 10 years, he now thinks to come 
forward, and take advantage of his own 
tortious act, and declare the purchaser barred 
by ‘limitation. 

We have no doubt that the special re- 
spondent’s dispossession dated from Septem- 
ber 1861 only, and that this special appeal 
should be dismissed with costs. 





The 23rd January 1867. 
Present: 


The Hon'ble C. B. Trevor and F, A. Glover, 
Judges. ` 


. Appellate Gourt (Buty of)— Decree 


for rent (Liability of holder of — 
against under-tenants). 


Case No. 2183 of 1866 under Act X of 


1859. 


Special Appeal from a decision passed by ! 


the Judge of 24-Pergunnahs, dated the 






Roy Chowdhry and others 


(Plaintiffs) Appellants, 
versus f 


Roy Dwarkanath Chuckerbutty and another 
(Defendants) Respondents. 


Mr, R. T. Allan and Baboo Obboy Churn 
Bose for Appellants. 


Baboo Gopaul Lal Mitter for Respondents. 

An Appellate Court should not ordinarily travel be- 
yond the record, or take up points which are not the 
subject of appeal before it. 

‘The holder of decrees for rent against his under- 
tenants is bound to pay in his turn to his superior 
holder, and cannot plead the non-execution ot his 
degrees in answer to a suit by the superior holder, 

Glover, J.. Tuis was a suit for arrears 
of rent due on the year 1271, and 8 months 
of the year 1272 B. S. 

The defence was payment in full for the 

year 1271, and in part for 1272. An arrese 


Kashinath 


‘of rupees 35 only was admitted. 


The Deputy Collector deereed plaintiffs” 
case, with a deduction of 800 rupees depo- 
sited with the Collector under Act VI 
of 1862, Bengal Council. But the Judge, 
whilst upholding the Lower Court’s order in 
respect of -the arrears of 1271, considered 
that the claim for 1272 was premature, and 
could uot be allowed until the expiry of 
the current year. 

Both parties appeal against this decision, 
the defendant under Section 3848 Civil 
Procedure Code. 

The plaintiff (special anpellaas) urges that, 
asno appeal was preferred to the Judge 
against the Deputy Collector’s order in te- 
gard to the arrear of 1272, that officer had 
no power to entertain the question, or-to 
reverse the first Court’s order. 

The -defendant, in cross-appeal, objects 
that there is no proof that he recovered ‘the 
rents of 1271 from his under-tenants, and 
that he has improperly been made liable for 
them to the plaintiff. 


The first of these objections ‘must, we 
think, be allowed. ‘The petition of appeal 
to the Judge contains no objection to the 
Deputy Collector’s order as to the rents of 
1272, and it must, therefore, be presumed’ 
that the ‘defendant was, satisfied with that 
order, and should be bound by it. We are 
not shewn, nor can it be discovered from tls 


judgment itself, how the objection presented 


itself to the Judge’s mind. We may gather 
from the wording of his judgment that he 
took it up proprio motu ; but as it was one 


31st May 1866, modifying a decision puss- | that was not apparent ov the face of the 

ed by the Assistant Collector of that Dis- ' plaiut, and could not be tletermined with- 

. trict, dated the 22nd February 1866. Hout looking into the evidence, we. do not 
A 
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‘think that he was justified in, ‘taking it up 


when no appeal on the point was before |, 
We do not express an opinion as to |’ 


him. 
. the correctnes or otherwise -of the Judge’s 
` reasoning, but merely lay down, what ‘has 
often been ruled by this Court) that, an Ap- 
“pellate Court ‘should not ordinarily. travel 
beyond the record, or take up points which 
are not the subject of appeal before it. 

The cross-appeal cannot! be allowed. 


Thé Judge has found, as a fact on the evi- 


dence, that the defendant collected rent from 
the under- -tenants, and was, therefore, justly 
liable to pay in his turn to the superior 
holder. The defendant objects that, eal- 
though he certainly did get some’ decrees 
‘against the under-tenants, he thas not been 
able to execute them ; bat with this the 
Court has no concern; it is sufficient that 
‘the defendant obtained the decrees, and has 
_ by law. the power of executing them if he 
pleases. 
We, therefore, decree the Losi ial 
No. 2183 with costs, and dismiss the cross- 
appeal. 


i 


The 23rd January 1867. 


Present : 


‘The Hon’ble Q. Loch and A. G. Macpherson, 


Judges. 


Execution of decree. 
f Case No. 779 of 1866. 
Miscellaneous Appeal from an order passed 


‘by the Judge of Tipperah, dated the lth 
i August 1866. 


‘Bhoobun Moyee Debia Chowdhrain (Decree- 


holder) Appellant, 

versus 

Brojonath Roy (Judgment-debtor) Re- 

» spondent. - 

-Baboos Sreenath Doss and Anund Chun- 
: der Ghosal for Appellant.” 

- Baboo Mohinee Mohun Roy for Respondent. 


’ A decree cannot be executed against a ‘person who, 
‘though originally named as a defendant in the suit, 
was not numed in the decree as one of those against 
hom the decree was given. i 


` Macpherson, J.—WE dismiss this appeal 
with costs, ae 





The decree certainly cannot be executed ' 


‘against a person who, though originally 
named as a defendant in the duit, was not 
named in the defree as one of those against 
whom the decree was given, | : 


l 
| 


The 23rd January 1 867. 
Present: 
The Hon’ble H. V. Bayley and Shumbhoo- 
nath Pundit, Judges. 


Jurisdiction — Réelinquishment of. 
lease—Fraud—Section 19 Act x. of 
1859. 


Case No. 2219 of 1866 under Act X of. 
1859. 


Special Appeal from a decision ` passed’ by 
the Judge of Rajshahye; dated the’ oth 
June 1866, affirming a decision passed 
by the Deputy Collector of that District, 
dated.the 28th February 1866, 

Bholanath Khan, Tehsildar, and others ° 
(Plaintiffs) Appellants, 
VeErsUs 

Ram Chunder Sircar (Defendant) Respond- 

ent, 

Baboo Mohendro Lal Shome for Appellants, 


Mr. R. T. Allan and Baboo Mohinee’ 
Mohun Roy for Respondent, 


‘A suit for the reJinquishment of a lease on the ground 


of fraud is only cognizable by a Civil Court, A Revenue 
Court can only take. notice of relinquishments Whon 
made under Section 19 Act X of 1859, 

Pundit, J.—Tap defendant was sued in 
the Collectorate by.the special appellant for 
rents of an ijarah which the former had taken 
for’ 10 years, ab a fixed rent under a kuboo- 
lent executed by the defendant, in favor of 
the special appellant. 

‘It is pleaded in answer, but’ we do. not . 
think correctly that it is a good defence in a 
Revenue Court in such a case, that the 


| special appellant had deceived the defendant 


by misrepresenting the annual collections at 
n sum much, higher’ than those from which 
the annual rents would have to be ‘met. 
Further, that the special appellant, on being 
asked to allow an abatement, refused this to 
the defendant, special respondent, who ne- 
cordingly resigned the lease under Section 19 
of Act X of 1859. © f 

“It is apparent that Section 19 applies. to 
actual ryots ; and it. is not.denied that the” 
defendant is not a.ryot.. Further, it has. 
been decided in a case, dated 9th May 1866 
(page 81, Act X Rulings, Volume V, Weekly 
Reporter) that, even if “the defendant were, 
ryot holding ander’a lease for a fixed number 
of years, he could not resign under Section 
19 of Act X of 1859. 

The Lower Appellate Court itself admits that 
that Section does not apply to the defendant. 


| The Lower ‘Appellate. Court . holds’ that’ the 
defendant 


had a right to resign où the 
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ground of fraud, and the decision of the 
Lower Appellate Court is not quite clear upon 
those facts on which it bases its finding of 
fraud. We further think thata Revenne 
Court is authorized to take notice of resig- 
nations only when made under that Section, 
and asuit on ‘the ground of fraud ‘can be 
heard in a Civil Court when the defendant 
may seek there to have himself released from 
the contract. . 

The Collector is not*anthorized to try 
whether there is or is not proper proof of 
fraud to justify a reversal of the contract, 
and thet cannot be effected by the defendant 
of his own act. He must move a Civil Court 
to afford him that relief. As long as the 
deed executed by the defendant is not thus 
properly set aside, it must stand good, and 
so the special appellant is right in his conten- 
tion that his present claim before the Collect- 
or should be decreed, whatever may be the 
rights of the defendant, and whatever _pri- 
vilege he may have of adopting proceedings 
by a Civil Court to get himself relieved from 
his liability upon proof of fraud under the 
above contract. - 

In this view we reverse the decision of 
the Lower Appellate Court, and decree the 
appeal with sosts, decreeing the’ plaintifi’s 
claim with costs for both the Courts, 


4 





The 28rd January 1867. 
Present: i 
Loch and A. G. Macpher- 
son, Judges. ` 
Enhancement (of Dependant talook). 
3 Case No. 248 of 1866. 
Regular Appeal from a decision passed by 


Mr. H. B. Lawford, Officiating Judge 
of Jessore, dated the 10th April 1866.. 


Mussamut Muhamoye Dossee (Defendant) 
`- Appellant, 

; versus . 

Mussamut Doya Moye Chowdhrain (Plaint- 

iff) Respondent. a, 

Baboos Sreenath Doss, Bungshee Dhur 

Sein, and Bungshee Buddun Mitter for 

Appellant. 

Baboo Onookool Chunder Mookerje 

_ Respondent. ; 

Suit laid at rupees 4,326-9-5-1. 


_ Suit for enhancement (under the old law)- of rent ol 
a talook held to be a dependant talook within the mean- 
ing of Section 61 Regulation VIIL 1793, although’ not. 
aply registered by the-zemindar,—Heup that the de- 
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fendant having made out a strong prima facie casa to 
prove that he and these through whom he cluimed had 
held the talook at a fixed rent from a date more than 12 
years prior to the Decennial Settlement, and the zemin- 
dar having relied on the weakness of the defence and 
having failed to show that the rent had varied, the 
tenure was exempt from re-assessment, 

Alacpherson, J.—It appears to ‘us that 
the judgmeut of the Lower Court ouglit to 
be reversed. Í 

The plaintiffs, as zemindars-of a ‘ten 
annas share of Perguunah Heoghla, sue to 
assess the principal. defendants, who are the 
only defendants to whom it is necessary to 
refer in the course of this judgment, with 
rent at the rates prevailing in the pergun- 
neh, alleging that the defendants hold a 
jufima “ in Mouzah Nandunpore within 
“ the said Pergunnah Houghla ender no set- 
tlement of any kind.” The defendants in 
their answer plead (amongst other things), 
and their contention throughout the proceed. 
ings has been that Nundunpore is their an- 
cestral dependant talook, “and was held for 
“ n long series of years before the Decennial 
“Settlement at a jumma of sicca rupees 
“ 40-138-5, and has since then been held at 
“a uniform rent of Co.’s Rs. 43-8-16-2.” 

This suit is now for the third time before 
the High Court on appeal ; and it is impos- 
sible to make the present position of the 
parties intelligible without going in detail 
into the various proceedings which have 
been taken in the course of the suit, 

The suit was originally tried by the 
Principal Sudder Ameen of Jessore, and 
it was dismissed by him,—and subse- 
quently on appeal by the Zillah Judge 
also,—on a preliminary ground which in no 
way touched the merits. On the 6th De- 
cember 1862, the decision of the Lower 
Courts was, on special appeal, reversed by 
the High Court, and the case was remanded 
for trial on the merits. The suit was then 
transferred to the file of the Judge’s Court, 
It was tried by Mri Simson, the Officiating 
Judge who, on the 6th of December 1864, 
delivered the following judgment :— 

“ This was a suit brought by the plaintiffs, 
“as zemindars of Pergunnah Hooghla, to 


1 “assess ab an enhanced rate the defendants 


“holding; the jumma to be assessed was 
u pub at 4,826 rupees. - - 

“ The case was instituted on the 30th 
“July 1859, or one day before it woul 
“ have fallen under the operation of Act X 
of 1859, r 

© The case was first brought in the Court of 
“ the- Principal Sudder Ameen, and he de- 
“ cided a plea in bar, viz that the plaintiffs 
“were only benamee afd not bond fide 
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“& owners, adversely to the plaintiffs. In ap- 
“ peal before Mr. Belli, Judge of Jessore, 
“this ruling was upheld oni 18th August 
“ 1860 ; but in special appeal jin the High 
“Court on the 6th December 1862, both 
t rulings were reversed. Mr: Russell then 
“ put the case on the Judge’s file. 

“« There are only two real issues :— 

“ 1s¢.—Was the tenure liable to enhance- 
“ment? The onus to prove this fell on 
“ the defendants, and they averred that the 
“ talook was protected from enhancement 
“asin existence more than I'2 years before 
“ the Decennial Settlement, | 

The plaintiffs brought several cases of this 
“ description: and for this particular ‘Tal6ok 
“ of Nundunpore, there had been a suit by the 
owners of she six annas share, who had been 
“ unsuccessful, —and ov appeal, Mr. Russell 
* on the 26th of January 1863 upheld the de- 
* cision of the Lower Court, and no special 
“ appeal was preferred. | i 





“ The pergunonh was held'in two shares 
“of 10 aunas nnd 6 annas. ; The present 
“ suit was for the 10 aunas share. 


“ The same pleintiffs brouglit a very simi- 
“lar suit for another dependent Talook 
“ Rajnuggur, which was decided by Mr. 
© Seton-Karr on the 8lst of March 1860, 
“ also adversely to the plaintiffs; and this 
“yuling was upheld in the High Courts 
“judgment of the 28th February 1863. 


_ “Phe whole of these decisions have been 
“read by the Court.. 


~ “The defendants aver that the . talook 
“was bought in 1168 on 2l'st Srabun by 
“their ancestors, and file å copy of the 
*t kowalah, In 1169 the sale was ratified by 
“ the zemindars in a likhyn ; ‘and a copy of 
“a dowl of the 23th Bhadro 1179, and 
“ another likhun of the same date, and do- 
““ouments also of 1815 A. Di(1208 B. E.), 
“1211, and 1175 were filed, together with 
“ numerous bundles of dukhilhhs: and the 
“ defendants rested their case on these docu- 
“ mentsand therulings in the lenses quoted. 


- «The plaintiffs objected to the deeds as 
‘“ copies as unsatisfactory, and because the 
“history in the dowl did not‘ make out the 
“jumma sicca rupees 40-13-10, and that it 
& did not agree with the dikhun of the same 
“ date, 25th Bhadro 1179. They averred 
“ that Mr. Russell’s decision as to the 6 
“annas share had been settled after the ap- 
tt peal decree was given, and special appeal 
“ thus stopped ; but of this, and, indeed, with 
* reference to they whole casé, they offered 
“ no proof at all, ig ` 
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“Mr, Seton-Karr’s decision and the High 
“ Court’s judgment in appeal refer indeed: tö 
“ Talook Rajnuggur ; and though it is sepa- 
rate, yet the connection between that ta- 
“ look and Nundunpore now under review is 
“ intimate, and the history of the two nearly 
“identical, and the whole argument in both 
“ decisions applies: to the case now before 
“the Court. The whole of the evidenca 
“ offered by the defendants was offered to 
“ the Principal Sudder Ameen and to Mr. 
“ Russell and accepted; and it was not 
“ open to this Court now summarily to reject 
“ the deeds as copies, or on strict grounds ; 
“and considering the dates of the original 
“transactions and the history of these 
“ deeds, they are unobjectionable. The argu- 
“ ments of the High Court Judges, throwing 
“ the blame of non-registration on the zemin- 
“ dars, and preventing their ‘taking undue 
“ advantage of non-registration, apply. id 
“ this case, 

“The Nundunpore’ Talook was created at 
* the same time as Rajnaggur by the same 
“ zemindars, and given to connections of the 
“ Rajnuggur talookdars. Mr. Russell’s 
“history of the way Rajnuggar got its name 
“ is by consent of vakeels allowed to bo in~ 
“ correct. Thejumma of the two talooks is 
“identical, sicca rupees 40-13, and made up in 
“the same way; the deeds connected with 
“ the two tnlooks bear many of them the same 
‘“ dates. The six anna portion and the ten anna 
“ portion have been subject to the same 
* transfers; and the judgment on the six 
“anna portion is final. As in the case of 
“ Rajnuggur, the zemindars have remnined 
“ quiet and contented with the rent of 1179. 


“ Similarly, both suits were brought at the 
“ Past moment the old procedure admitted, 
Similarly, plaintiffs fail to show, that: the 
“jumma fluctuated, or that they collected 
“a higher rent. The deeds and likhun in 
“ this case refer also to Rajnuggur Talook by 
“name and proprietor, and the presumption 
“that, ifthe Rajnuggur deeds are genuine, 
“ these must be genuine, is very strong ; and 
the plaintiffs in one argument allowed the 
“ Likhun in the Rajouggur case, nnd attempted 
“ to found on it an argument that defendants 
“had forfeited their rights by breach of 
“ contract in attempting to obtain the separa- 
“ tion of their taiook from the. zemindaree. 
“ All the objections brought by the plaintiffs 
“to the documents were made in the Raj- 
“nuggur case and refuted ; and though 
“they cite a High Court decision of the 
“81st May 1859, in which in this same -per 
“ guonah the zemindars were euccessful, an 
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“ the asserted talookdars’. worsted,’ 
* cases are not similar ;.the proof i in the ‘last- 
mentioned case was weak.and of an ‘entirely | 
“« different» character. Eet a OTR 

"© The:decision of this Court, öf. Mare ch 
" 31st, 1861, High Courts. Decisioir of 28th’ 
‘ February 1863; - atid-Mr.-Russell’s ruling, 
“ with reference to' the other shaie in this 
“ talook, are all similar, aud: agree with, éuch 
“other; and any rejection of the evidence in 
e this ease and annulment of the talook- 
t daree- right of the defendants would be 
“ adverse “to the above decisions and-cause 
“ endless trouble, and, in the opinion of this 
“ Court, would be contrary to justice ; for,- 
“ although, the proof is not as satisfactory. 
‘fns it ‘might be, yet, taken asa whole, it 
“ affords a yery strong mass of proof-to show 
“that the talook was in existence 12 years 
“ before the Decennial Settlement, and thas it 
“has always been regarded as a permanent 
“unalterable jumma. Against the argu- 
“ ments and proofs of the defendant, plaintiffs 
“merely urge that they are not sufficient ; 
“they give no possible account or reason 
. !©why they should have allowed a property 
“worth more 4,300 rupees per annum, to 
“remain at a rent of 40 rupees, If there 
“ was no valid reason against enhancement, 
“ they would have enhanged long ago. 


“The Court cousiders the defendant’s : 
“ tenure protected from enhancement, and 
“ the case is dismissed, all costs to be paid 
t by the plaintiffs.” : 


"The case having thus been tried on the 
merits by the Zillah Judge sitting as a 
‘Court of first instance, the parties, if dissatis- 
fied with the decision, ought to have appealed 
-by way of regular appeal to this Court. 
But the course of procedure which- the law 
-prescribes was departed from; for some reason 
which ling vot, been explained. No regular 
appeal was brought: but.the decision of the 
Judge was tréated as if it had been a’ deci- 
sion passed i in’ appeal from a’ judgment of 
the Principal Sudder Ameen, and a special 
appeal from the . decision of the Judge was 
instituted. How such an appeal ever came 
to be admitted on the files of the Court, 
we are at aloss to comprehend: But it was 
_admitted, and the appeal was heard ‘by, 
Campbell and Shumboonath Pundit; J. J. 
by whom, on the 5th-of September-1865, an 
order was made-remarding the case to the’ 
Lower Appellate Court for ré-trial, oi the-one. 
bare ground that it appeared that. certain 
copies of documents had, been received in 
evidence, and the- “judgment ‘did not ež- 

plain. why ‘those copies had been rectived: 





‘ the ‘two |” f 


the ` defendants, 
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“Before the adie came oiy for*re-trial under 
this romnud order, Mr. Simson, ~ the Judge, - 
whose” ‘decisign had beén deemed defective, 
waa.no longer the Judge of the Lower Appel- . 
late © Court, The ¢éase, ` accordingly, came 
on for re- trial before Mr. Simson’s successor 
who, putting his ‘predecessor's -judgment on 
one side, proceedéd to try the whole case 
on the merits de novo, and eventualiy passed 
the judgment which is now before us in 
regular-appeal. The result of that judgment 
in effect is that the Judge ou -the re-trial took 
a view of the case directly opposed in almost 
every particular to that taken by the Judge 
who ‘originally tried’ it, and that ‘a decree 
bas now been passed in-favor of the plaint- 
iffs. It thus comes about that; in cénse- 
quence of the irregular bringing of this case 
before the High Court on the former occa- 
sion by special appeal; tlie defendants, on the 
ease coming on in regular appeal; have the 
decree of the Lower Court against them in- 
stead of in their favor. 

We proceed to consider the: “judgment 
which is immediately before us in appeal. 
The Lower Court does not doubt that the 
defendants and their, ancestors” have held 
the lands in dispute fora great number of 
years, and that the lands were, infact, in 
their possession’ twelve years - before the- 
Decennial Settlement, —but i is of opinion that 
the defendants give no trustworthy proof that 
their holding is a talook within the meaning 
of Section 51 of Regulation VIII. 1793, or 
that they ‘held all along at a fixed rent. 
And-it is. apparent that thé real reason omw 
which the Lower Court’s judgment is based 
is to be. found in the fact that-the Court ` 
discredited and rejected -the whole-of the 
documentary evidence adduced for the de- 
fence. Wedo not concur, however, with the ` 
Judge.in his wholesale rejection . of all the. 
defendants’ documents ; and, moreover, it 
nppears to.us that, independently of the re- 
jected documents, the defendants have made 

out a strong case: which has- in no way 
been‘ rebutted by the plaintiffs. ; 





It is clear upon the whole evidence- (as 
indeed is found by the Lower Court) that 
and those through’ whom 
they claim, have held these: lands from a 
date more than - 12 years‘prior to the Deceg- 
nial Settlement: they have from the first 
alleged‘that they have held at a fixed rent ; 
there is no allegation in the plaint, and’ there 
is.no evidence on the part of the plaintiffs to 
show that the rent has varied ; ahd there is no 
evidence: of auy attempt, om the part of the 


jzemindare to ethance the rent antil . they: 
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instituted this esuit, a day or: two before!upon the plaintiffs. 


` Aet X of 1859 came into operation, i e., a 
day or two before the right to enhance (if 
it existed) would have been lost for ever. 

Then, we find that in 1815 those whom 
the defendants now represent appeared 
before the Collector and tried, but unsuc- 
cesfully, to obtain a separation of their ta- 
look from the parent estate. The zenindars 
(through whom the plaintiffs: claim), in ao 
answer put in by them in ,opposing the 


separation, admitted that the defendants’ an- 


cestors had held since 1170 “under a 
Junglebooree Mofussil pottah,’” and that 
they paid a rent of rupees 41 and some 
annas. The Lower Court seems to us to érr 
in considering that the proceedings before 
the Collector in 1815 are unfavorable to 
the defendants’ case. We cannot discover 
any indication of an opiuion on the part of 
the Collector that the tenure was liable to 
enhancement. The Collector ‘held that the 
defendants’ ancestors were not independent 
talookdars, and were not entitled to a separ- 
ation. But there is nothing: to show that 
they were not deemed dependant talookdars 
under Section 51 of Regulation VIII. 1793; 
or that they were treated as holders of a 
‘tenure which was then liable to re-assess- 
ment. Even, if the tenure in its origin more 
than 12 years before the Decennial Settlement 
was a Junglebooree talook, it does not 
necessarily follow that.now, or-even in 1815, 
it was liable to re-assessment.. | 


The decision of this Court on the 28th. of 
February 1863 in one of the other suits 
referred to by Mr. Simson in ‘his judgment 
(Doya Moye Chowdhrain 'wersus Nund 
Coomar Dey, 2 Hay & Co.’s Reports, page 

. 220, in which the plaintiff in the present? 
suit was also plaintiff) , is very much in 
point; although, no doubt, the, fucts proved 
are not identical, and the case for the de- 
fance was stronger in that case than in this. 
That suit related to other lands in this 
same zemindaree, and its object was to 
re-agsess rents on a tenure created apparently 
atthe same time and under the same cir- 
cumstances as the tenure which is the sub- 
ject of the present litigation. In that 
suit the High Court, confirming the decision 
low, held that the plaintiffs had failed 
to establish their right to increase the rent ; 
that the tenure of the defendants was o 
dependant talook within the meaning of 
Section 51 of Regulation- VIII. 1793, al- 
though the zemindars had not registered it 
as they should have done ; and that the onus 
‘of proving the right.to assess the rents lay 
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We say that, the 
tenures, the subject of the present and 
former suits, were created apparently 


at the same time and under the same cir- 
cumstances. In the judgment of this 
Court in the former suit, it is stated that 
the plaintiffs “shew that by the pottnh 
of 1169 the defendants held as Junglebooree 
talookdars and had agreed, &c. ;” while we 
find from the evidence in the present suit that 
in the proceedings before the Collector in 
1815, the plaintiffs’ ancestors stated in their 
answer that the defendants’ -ancestors held 
under a J unglebooree pottah of 1170. More- 
over, in a document (a dowl of 25th Bhadro 
1179) rejected in the Court below as not 
proved, but which was received in the 
former suit which came before this Court, 
and which we now accept as a genuine paper ; 
it will be found that the zemindars dealt 
both with the tenure which was the subject 
of the former suit, and that which is 
the subject of this suit, and that they treated 
both the tenures as being on exactly the 
sume footing, and as of exactly the same 
description. There may be some slight dis- 
crepancy between the amount appearing in 
some of the papers as the rent of this talook, 
and the amount at which the defendants allege 
they have held. But we do not think that 
this really affects tl'e case in any way, the 
diserepaucy being trifling, and not such as 
involves or indicates a substantial variation, 

On the whole we think that the defend- 
ants, independently of the rejected docu- 
ments other than the one just mentioned, 


‘have made out a case which is quite sufficient 


for the purposes of this suit in which the 
plaintiffs rely solely on the weakness of the 
defence. . 

This suit and that which was decided 
here in February 1868 were both insti- 
tuted at the last moment before Act X 
of 1859 came into force and in the same 
Court. It is much to be regretted that one 
should have been tried by the Judge, and the 
other by the Principal Sudder Ameen, and 
that they were not both disposed of together, 
intimately connected as they are in very 
many respects. 


By this Court’s decision in the former case,. 
it is finally decided that a talook, which in - 
its origin was precisely similar if not iden- 
tical, could not, be re-nssessed. By the.deci- 
sion of the Lower Court itself passed in a suit 
brought by the proprietor of the six annas 
share which forms the complement of the 
ten annas held by the plaintiffs, it has been 
finally decided that-no re-assessment canbe 
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made as regards these six annas. -These 
decisions are rightly said by. the Judge not to 
bind- him conclusively in dealing with. the 
suit. Butthese decisions are, in our opinion, 
quite sufficient to make if imperative on the 
Judge to be careful not to reject too readily: 
evidence which has been-received, or of a 
kind precisely similar to that whieh: has 
been. received and acted upon by the Courts 
(including the High Court) in these other 
suits. Weare not prepared to concur, jn 
the conclusion that, none -of the documeits 
relied on hy the- defendants can be admitted 
na trusiworthy evidence. Butit is unneces- 
‘sary to enter further ‘into the detailed 
consideration of the doċuments, as we think 
that without, them the defendants have made 
outa suficient ense. 

We reverse the decision of the Lower 
Court, -and dismiss the plaintiffs’ suit with all 
costs, both in this Court: and in the Court 
below. : 


The 24th January 1867. 


Present : n 
The Hon'ble F. B. Kemp and W. Markby, 
i Judges. : 
Simple Mortgage —. Conditional : 
Sale. ' 3 


“Case No. 1911.of 1866. 


Special “Appeal from a decision passed by 

. the Judge of Sarun, dated the .'3Oth 
April 1866, affirming a decision- passed 
by the Pr incipal Sudder Ameen of that 
District, dated the 19th July 1865. 


Baboo, Raj Narain Singh (one of thie - 
Defendants) Appellant, os 


| versus ‘ 
Sheera. Mean (Plaintiff) Respondent 


Bahaos Kishen Succa Mookerjee and Kalee 
Kishen Sein for Appellant. ~ 


Moonshee -Ameer Ali, and Baboos Romanath 
` Bose, Mohendro Lal Shome, and Taruck- 
‘nath Sein for Respondent. 


` A purchaser under a decree for sale obtained i a 
‘mortgagee under a simple mortgage, does not purchase, 
subject to a conditional sale ‘executed by the mortgagor, 
after the . prior mortgagee had obtained a decree of 
sale, but before the property was actually sold. ` z 


` Markby; J. —In this'ense .the question: 
is whether the plaintiff or the defendant is 


entitled to, the surplus proceeds- under a |, 


‘sale for-arrears of Government reyenue, after 
satisfying the claim . of.thé - Government. 
-The oe “purchased under a decree for 


. 
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sale “obtained by one Gunga Pershad who, 
at the ‘date of-the decree, was the only 
mortgagee under a simple mortgage. _The 
defendant- was a mortgagee under a condi- | 
tional sale -executed by the morigagor after 
the first. mortgagee had obtained a decree 
of sale, but before the proper ty was actually 
sold’ to the plainfiff. .The defendant con- 
tends that, under these circumstances, the 
plaintiff purchased subject to his mortgage, 
and that the plaintiff purchased the rights 
and interests of the -mortgngor, such ag 
they were on the-day of sale only.- But 
we cannot assent to this. The effect of such. 

Aedoctrine would be to place a mortgagee . 
by simple mortgage in no better position 
than an ordinary “creditor, and would render 
his lien wholly. ineffectual; because, if a 
purchaser were held to. purchase subject to 
the later encumbrance, and the later encum- 
brance was equal to, or exceeded, the value 
of the property, the prior mortgagee would 
be. altogether excluded. 

We, therefore, think that the decision of 
the Lower Courts was right, and that this 
appeal ought to be dismissed with costs, 


The 24th January 1867. 
: Present: 


The Hon’ble Sir Barnes Beusch: Kt:, Chief 
Justice, and the Hon’ ple L. S. Jackson, 
Judge. ` 

EROA PENN SA Limitation— 


Suit for breach of contract against 
a del credere agent. - 


Case No. 128 of 1866. 


Regular Appeal from a decision passed by 


_ Bahoo Digambur Biswas, Principal 
` Sudder Ameen of. Moorshedabad, dated 
_ the 80th December 1865.- 
+ | Mussamut Phool Koomaree Bibee 
(Defendant) Appellant, ` 
versus i 
- Woonkar Pershad Bustoby: (Plaintiff) 
Respondent. 
Mr. R.. V. Doyne, and Baboos.Sreenath Doss 
` and Onookool. . Chunder Mnakarjee ioe 
Appellant. , 

Mr. G. C. Paul and Baboos ae 
Mitter and. Bykuntnath Paul for Respondent. 

` Suit laid at rupees 16,051-11-10. 


"Where; ‘the Lower Court decided the issue of limita- 
tion’ against; but the other igsues in favor of, the 
defendant; and the Appellate Court remanded the case 
monk passing any, judgment on the issue’ of limita- 
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tion, HELD that the Appellate Court had jurisdiction, | “ justed amou nt, but we seek adjustment 
when the whole case again came up before it, to try the | s: from the Court. ” 


question of limitation. i . 
A suit for breach of contract not in writing against | This clearly showed that he did not con- 


a del credere agent, who, for a certaih commission, was | tend that the debt due to him was upon an 


red to sell the plaintiffs goods, is governed by 
asa on Erib by Clase 9° Section 1 AG | actual statement of an account; but that upon 
XIV of 1839, and is not taken out of the operation of | his books which were examined in the pre- 


that law by either Section 4 or Section 8, ‘sence of the defendant’s gomashtah, and 
- Peacock, C. J—Tauisis a suit brought for | which probably the defendant’s gomashtah 
the recovery of a balance ‘of money due as | did not dispute, it appeared that that amount 
per khatta book with regard to the sale of | was due to the plaintiff, and he sought to re- 
cotton laid at rupees 16,051-11-10. That! cover that amount or such an amount as the 
is the allegation in the plaint, The plaint Court might fud to be due-to him, 





then sets outas follows :— The issues were setiled, nnd amongst 

“ The particulars are that the said moneeb | others was this,—Is the claim barred by 
(employer) has, for a long time, been cargy- | limitation ? There were several other issues 
“ing on trade in cotton as amahajun at| which went to the merits. ` 
“ Jiagunge ; that the defendant, on obtaining | The Principal Sudder Ameen, in the first 
“ the goods consisting of cotton, only used to | trial, showed what he considered to be the 
“ take them under his charge as an arutdar ; | plaintiff’s claim, and that seems to be exactly 
“that, after these had beeu sold, he deducted ! in accordance with the statement of the de- 
“the arutdaree and chootkee according to | fendant’s gamashtah. 
“the .practice amongst arutdars from the| The Principal Sudder Ameen gave judg- 
“value thereof, and gave the remainder toj ment ns follows on the issue of limitation == 
“ug; that, some time ago, my‘accouuts with| “The plaintiff has brought this suit for 
the defendant Oodit Narain, with regard to |“ recovery of rupees 16,051-11-10, statiog 
“ the sale-of cotton being settled up to Ashin | “ that his master carried on trade in cotton 
“ Soodi Nobomee 1915 Sumbut, Ist Assin | “ with the arut of the defendant at Jiagunge, 
“1265 B. E., it was found that some rupees | “ since the time of her (the defendant's) 
“ 18,908-6-3 are due lo me, and the above | “ ancestor, that it lasted till 1269, avd that 
“sum wascarried forward in, the Account |“ the above sum is ‘ue from the defendant to 
“ Book for the new year ; that, afterwards, | “ his (the plaintiff's) master on account of 
“my accounts with the defendant from thej ‘the said trade. The defendant has ad- 
 dateaforesnid to Assin Soodi Nobomee 1919 | “ mitted that.the plaintiff's master carried on 
“ Sumbut, 15th Kartick 1269 B. E., being |“ mercantile transactions by storing up 
“again examined in the presence of her (the | “ goods in her arut, The plaintiff hns 
us defendant’s) gomushtah, the sum of sicen |“ stated that his master traded with the de- . 
“ rupees 15,532-10-5, Co.’s rupees 16,568-2-5,'| “ fendant’s arut till 1269, and the opposite 
“became due to me from'her ; that I] ‘ party has not denied it. Now, when the 
“ demanded the above sum from her, but she | “ parties carried on mercantile transactions 
“ would not pay it; that I, therefore, iusti- | “ With each other till 1269, and the plaintiff 
“tuted this suit for recovery of -rupees j|“ has instituted this suit for the balance due 
“(16,551-11-LOnfter allowing rupees 516-6-3 | on account of the said trade on 2nd Srabun 
“to the defendant as chootkee for cotton | «1270, his claim has been preferred within 
“ which remained in her arut from the said | ‘the prescribed time, Consequently, it is 
loth Kartick to 12th Magh 1269, and |“ not barred by limitation. Hence ‘this issue 
“ which T have sold myself. ” * is disposed of against the defeudant. ” 

In the statement which was made by the| The Principal Sudder Ameen then * went 
plaintiff's vakeel to the Judge. and which | to try the other issues which he found in 
was taken down by the Judge himself prior | fvor of the defendant. The plaintitf, there- 


to the first trial of the suit, he says :—‘ My fore, appealed to the „High Court, and the 
i client's statement is that the defendants | €288 came on for hearing before Mr. Justice 


*husband was his commission agent, he Steer and Mr. Justice Morgan. There ap- 
“ received property from my client, kept it | Pers to have been a contest between the 
‘under his care, sold it to purchasers, and parties whether the defendant was liable as 
“after deducting his commission from the del credere agent. 

‘í price, gave in the balance to my client.{ The Court said :—“ The plaintiff's ease is 
“« The amount was made upjn the presence | “that he atleast has never yet been paid, 
“of the defendarft’s gomashtah on [5th | ‘and that the defendant is Hable to him.. 
“ Kartick 1126. We do not sueon an ad- “ He files his recounts, such as they are, and 
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“he produces witnesses, who aver that these 
“accounts were compared with those of the 
* defendant, and being found to correspond, 
“ tha defendant, through her agont, admitted 
“the balance as: therein shewn against her 
“to be correct, This is a probable state- 
“ment, In the mode in which the parties 
“ dealt, be the system of sales the pucka or 
“the kucha aratdaree system, it was ab- 
“‘solutely necessary that accounts should be 
“ kept on both sides, and there must have 
“been an adjustment from time to time. 
“ The defendant (only equivocally) denies 
“the adjustment said to have been made on 
“the Lith Kartick 1269, and she does not 
s “admit that there ever has been any adjust- 
f montat all; she produces no books to 
“show what the state of the accounts were 
“ with the plaintiff, and she cites no witnesses 
“ to contradict the plaintif’s version of the 
« story. 
“We think that the plaintiff has estab- 
“ lished such a case as requires the defend- 
‘ant to rebut it; she has only to produce 
‘Cher accounts and the truth or falseness of 
“the plaintif’s case may probably be shown 
“at once. If they show that there is nothing 
“whatever due to the plaintiff, or that the 
“balance due to the plaintiff is not anything 
“like the sum claimed, there will be reason 
“ to conclude that the stéry of an adjust- 
“ ment and n settlement on the basis of the 
“acsount filed by the plaintiff(z. e. the basis 
“of a del credere} is false. We think the 
s plaintif has made ont a ease, if not a com- 
“ plete case, a primd facie one. 


“ The ouly doubt we have is whether we 
“ought to remand the case to give the 
“ defendant an opportunity of filing her 
“ accounts and producing further evidence. 
“She might certainly have filed ‘them 
« before ; but, on the other hand, seeing that 
“ the suit was in the allegation of an ad- 
“ justed account, she might not have seen 
* the necessity of prođucing any accounts 
“of her own. However this may be, we 
“think, as this is a dispute involving in a 
“ great measure the good faith and charac- 
“ ter of the parties concerned, and as it. ap- 
“ pears to us to admit of a clear explana- 
“ tion, we will remand the case for a new 
“trial anda fall investigation. Both par- 
“ ties will offer all the evidence in their 
“ power which ean serve to throw light 
“upon the true nature of the dealing 
“ between them, and whether this dealing 
"was of the pucka or kucha kind, the 
“ evidence of some at least of the purchas- 
“ers for whom the .plaintiff now ‘seeka 
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“to make the defendant liable, may be 
“useful. The defendant’s books should be 
“ produced and examined; and niso the wit- 
“ nesses who are said in her behalf to have 
“ adjusted the accounts, and the real cha- 
“racter of the adjustment, and whether it 

‘ proceeded in an admission of the defend- 

ata Liability for the amount should be 
“ ascertained.” 

Upon that the case went down for a 
second trial before the Principal Sudder 
Ameen, and he delivered his judgment on 
that second trial on the 30th December 
1865. He says :— 

“ The issues first fixed in this case by the 
Judve are as follows :— 


“ First, whether the suit is barred by 
limitation.” 


On that he says :~~“ On the first hearing 
“ the first issue which refers to limitation’ 

t was rejected, that is to say, the plea on 
ss oie score of limitation was disallowed on 
“the ground that, as karbar or business 
“ between the two parties was carried on 
till 1269, and as the present suit was in- 
“ stituted on the second Srabun 1270, limit- 
“ ation could ‘nos bar it. 


“On this point the defendant took no 
‘exception whatever in appeal. The Ap- 
“ pellate Court has remitted the case -for 
“ ve-trial on merits ; therefore, as this case is 
“ not barred by limitation, I proceed to try 
“ it on its merits.” 


Whether he means to say that, having 
already held that the suit was barred by 
limitation, he upheld that opinion, or whe- 
ther he meaus to say that he was precluded 
from trying the question of limitation, is 
not very clear. He merely says that the 
Appellate Court had remitted the case for 
re-trial on the merits ; and that, as the case 
was not barred by limitation, he would pro- 
ceed to try it on its merits. Therefore, ha 
has either treated his former finding on the 
question of limitation as his finding in the 
ease now, or held that the remand did not 
authorize a fresh trial on that issue. But 
whether he means to say that he was, pre- 
eluded from trying the question of limit- 
ations or not, is not material ; 16 could never 
have been intended to exclude the defendant 
from a further finding on the issue of limit 
ation upon the facts as they should appear 
upon the new trial. It appears to me that 
if is now competent for the defendant to 
enter into the question as to whether the 
Principal Sudder Ameen was right in hold- 
ing that this case was barrdd by limitation. 

5 
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Looking at the facts of the ease, I am of 
opinion that the suit is barred by limitaticn. 
It is said that the case falls under Section 8, 
inasmuch as it waz a snit for balance of 


accounts current between merchants’ aud 
traders who had had nrutual dealings. Sec- 


tion 8 Act XIV of 1859 says :—“ In suits 
“ for balances of necounts current between 
“ merchants and traders who have had mu- 
“ tual dealings, the cause of action shall be 
“ decmed to have arisen at and the period 
“of limitation shall he-computed from the 
* olose of the year in the accounts of which 
“ there is the last item admitted or proved 
‘C indicating the continuance of mutual 
“dealings ; such year to be reckoned? as 
!¢ the same is reckoned in the accounts.” 


It appears tome that this is not a case 
falling within Section. 8. The dealings 
. between the parties were not accounts 
between merchants and traders. Assuming 
the plaintiff's case to be correct, they were 
merely dealings between the plaintiff and 
the defendant as a ded credere agent. The 
charge against the defendant was that he 
was to pay what was due from the purchas- 
ers of the cotton, if the purchasers should 
not pay within the period of eredit allowed 
to them. The defendant was credited with 
the amount of his commission. Bur, ac- 
cording to the evidence, the defendant was 
not to receive the full amount of commis- 
sion ; but, in consideration of that commission, 
he was not only to sell and guarantee 
payment by the purchasers, but was to find 
certain things for the plaintiff’s servants, 
The defendant was to receive his commis- 
sion subject to certain deductions in the 
event of his not-providing certain stipulnt- 
ed things for the use of the plaintiff's 
servants, There was nothing coming to 
the defendant except his commission ; he 
was credited with that and debited with the 
price of the goods. soll and not paid for by 
‘the purchasers. There never were any 
dealings in which the defendant had a claim 
aeninst the plaintiff for any thing exceeding 
his commission. The defendant was not a 
merchant or (rader within the meaning of 
Section 8. He was a person who, for a 
certnin commission, was employed to sell 
the plaintiff's goods. It appears to me that 
that did not constitute him a merchant or 
trader. But, even if it did, it appears to me 
that there were no accounts current between 
the plaintiff nad defendant. The whole of 
the accounts between the parties were con- 
fined to the tranSactions which they bad 


together as prfocipal and agent. ` Both . 
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might have kept the accounts of those trans- 
actions; but the accounts were not ac- 
counts of mutual dealings between mer- 
chants and traders. . 

But even if the case falls within Section 8, 
it does not appear thut the suit was 
brought within the period of limitation. 
The transactions between the plaintiff and 
defendant were founded upon a contract not 
in writing. Although no express contract 
was proved to have been entered into be- 
tween the parties, still their dealings were 
evidence from which it might be properly 
assumed that they had agreed to carry on 
business on the terms upon which we find 
them carrying it on. It was an engagement 
on the part of defendant that he would sell 
the plnintiff’s cotton, and that he would 
guarantee the purchasers. That- was & 
liability on the part of the defendant not 
arising from a wrong, but a liability arising 
out of an engagement which he must be 
assuined to have entered into with the plaint- 
iff It, therefore, fulls within Clause 9 of 
Section 1. Itis a suit for the -breach ‘of 
a contract not in writing. The period of 
limitation is 3 years from the time when the 
debt became due, or when the breach -of 
contract in respect of which the suit is 
brought first took place. f 

Now, assuming the ease to be na case 
within Section 8, the period of- 3 years is to 
be computed from the close of the year in the 
accounts of which there is the last item 
admitted or proved indicating the continuance 
ofmutual dealings. Now it cannot be shewn 
that, in the accounts between the partics, 


‘there is any such item within 4 years 


next before the commencement of the 
suit. Taking 3 years froin the end of the 
year in which the last item appears, more 
than 3 years elapsed between the. date of 
that item and the date of institution of this 
suit. Therefore, whether the case falls 
within Section 8 or not, it nppears to me that 
the suit is barred by limitation. 


Mr Paul contended that the ease did not 
fall within Section 4 of the Act, and that 
there was not a debt due by the defendant 
to the plaintiff. But whether there was a 
debt or not, it appears to me that Section 4 
does not make out the plaintiff’s case. If 
the case does not fall within Section 4, 
then no new period of limitation ean arise. 
If Seetion 4 applies, the period of limit- 
ation -must be calculated according tothe | 
rule fixed by Clause 9 Section I of Act 
XIV of 1859, if Section 8 does: not ap- - 
ply, of according to the rale fixed by Section 
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8 coupled with Clause 9 Section 1, if 
Sectin 8 does apply, unless it can be 
proved that there was an acknowledgment 
in writing signed by the defendant. In this 
case it is not pretended that there was a 
written acknowledgment signed by the 
‘defendant or by the. ' defendant's gomashtah 
admitting a liability. 

Therefore, it is not material whether the 
ease falls within the principle of Section 4 
or not 
' For these reasons if appears to me that 
the decision of the Principal Sudder Ameen 
upon the first trial was incorrect, iunsmuch 
as he held that the suit was not barred by 
limitation in consequence of the case being 
of mutual dealings -between merchants. If 
he supposed that “he was precluded by the 
order of remand from entering into the 
question of limitation on the second trial, 
1 think he was wrong in that respect. The 
remind did allow him to try the question of 
limitation with reference to the facts as they 
might appear upon the new investigation. 


Under these circumstances the appeal 
must be allowed, the decision of the Lower 
Court reversed, nud a decree given for the 
defendant on the question of limitation, with 
all costs in both Courts. 





It is not necessary to enter into the ques- 
tion of the accounts which would necessari- 
ly occupy a long time, inasmuch as the plea 
of ‘limitation is a bar to the suit. 


Jackson, J.—I om’ entirely of the same 
opinion, j i 


As to the question whether or not the 
plea of limitation can be taken at this 
stage of the proceedings, I have no doubt 
whatever but that the defendant is entitled 
now to raise it. It appears that, from some 
cause or other, an order of remand was made 
on the first hearing of this appeal under 
circumstances in which, looking at the terms 
of Act VIII of 1859, an order of remand 
could not regularly be made. The Court 
was of opinion that the plaintiff made out 
a prina facie case ; but, for certain reasons, 
it also considered that the defendant should 
be allowed further time, and should have an 
opportunity of adducing her own accounts, 

` and of thus rebutting the plaintiff’s case. 
The proper coarse apparently, would have 
been in this case to direct, the Court, below, 
or for the Appellate Court itself, to take the 
additional evidence which the defendant. was 
thus allowed to adduce ;. and with that aldi- 
tional evidence, whether taken. by the Lower 
Court of by the Appellato, Court, the Court 
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ought to havo proceeded to give-its final judg- 
ment in the matter. 

Now, it seems to me that the respondent 
would have been`then entitled, at the final 
hearing of the appeal, to take such objection 
ashe might have taken if he had preferred 
a separate appeal of his own In that point 
of view, therefore, as the appeal is now 
befare us for final hearing, the defendant as 
respondent is entitled to tuke that objection 
to the original finding of the Lower Court 
which he would have been able to take if 
the case had come up, with fresh evidence, 
before the Bench which first heard it in this 
Coyrt. Bat, even if that be not so, and if 
this be legally and properly a new trial by the 
Lower Court, then, as this Court, when it 
rémanded the case (if it can be’ called a 
remand), did not pass any judgment on 
the question of limitation, and as the whole 
ease comes now before this Court to try, 
nothing deprives us of our jurisdiction to 
try this point. ‘Then, ss the evidence which 
came before the Lower Court shows that 
the transactions took place at a period which > 
threw the suit into the category of suits 
barred by limitation, surely we can and 
must as an Appellate Cou, if the Lower 
Court did not apply the law, do so ourselves. 
I, therefore, think that the defendant is un- 
questionably entitled to our decision on the 
question of limitation. 

Then, as to whether limitation applied or 
not, I entirely concur with His Lordship 
that limitation does apply. 

The learned Counsel for the respondent, 
Mr. Paul, does not deny that this case falls 
within Clause 9 Section 1 Act XIV of 
1859, i.e. that the defendant is alleged to 
be liable to pay this-amount to the plaintiff 
in consequence of his breach of a contract 
to pay the sams of money claimed, being the 
price at which the plaintiff’s goods were 
sold, less commission. By that Clause, 
the ordinary period of limitation is 8 years. 

Ouly two provisions of the law (Act XIV 
of 1859) have heen suggested, by either of 
‘whieh this case could have been taken out of 
the operation of thatlaw One of these 
Sections is Section 8, and the other is 
Section 4, 


I entirely agree, for the reasons stated UF 
the. Chief Justice, that this is not a case 
tuder Section 8.- It is uo case between 
merchants, and traders, no case of mutual 
dealings. It is a case in which the dealings 
between the plaintiff and-the defendant were 
wholly one-sided, aud in ®which there were 
no “ reciprocal dealings,” -(See the judgment 
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- of Mr, Justice Morgan, in the case of Bhyro 
Doss versus Kalee Pershad Augurwallah, 
which is quoted at page 167 of Mr. Ninian 
‘Thompson’s Work on the Law of Limitation.) 

J think it equally clear that Section 4 
will not apply, It will be observed that 
the words of that Scection are somewhat 
“different from those of Section 8, Sec- 
tion 8 says:—“In suits for balances of 
“ accounts current between merchants and 

“è traders who have had mutual dealings, ¿he 
“ cause of action shall be deemed to have 
“arisen at, and the period of limitation 
“shall be computed from the close of the 
“year in the accounts of which therg is 
`“ the last item admitted or proved indicat- 
“ing the continuance of mutual dealings ; 

«such year to be reckoned, as the same is 
"reckoned in the accounts. » 

Section 4, on the other hand, does not 
“gay that the canse of action shall be deemed 
‘to have arisen at a particular time; but “a 
new period of limitation, according to the 
_hature of the original liability, shall be com- 

. puted from the date of such admission. ” 

` But, in order that a new period of limitation: 
shall be computed from the date of that 

_ admission, there must be an acknowledg- 

. meut in writing signed by the party. liable. 
Here there is no written acknowledgment 

“signed by, or even on behelf of, the plaint- 

“iff but merely an alleged examination o 
accounts by the defendant’s gomashtah which 
rests upou no special authority, and which 
is supported only by oral evidence, That 
certainly does not bring this case within 
the category of Section 4. 

It appears to me, therefore, that this 
was undoubtedly a case in which the law- of 

‘limitation applied, and. that we are bound 

' to apply it. 





The 24th January 1867. 
Present: 


<The Hon’ble J. P. Norman and W. S. 
Seton-Karr, Judges. 


Jurisdiction—Sale of joint undivided 
œ - estate for arrears of revenue—Suit 
against joint owners for Samagen, 


Case No. 142 of 1866. 


opalar Appeal from a decision passed a 
the: Principal Sudder Ameen - of Sarun, 
, dated the 27th January 1866. - 


Odoit Roy aud others (some of the Defeade 
ants) Appellanis, 


versus 
Radha Pandey and others (Plaintiffs) and 
others (Defendants) Respondents. 
Baboo Khetturnath Bose for Appellants.: i 
Mr. R. T. Allan and Baboo Kalee Kishen 
Sein for Respondents. 
Suit Inid at rupees 3,082. 


A suit will not lie between joint owners of an. un- 
divided estate for damages sustained by the praintiff 
by the sale of the estate at an inadequite price in 
consequence of the default of the defendants in paying 
their share of the Government revenue. 


_ Norman, J.—Tauis is a suit by Radha 
Pandey and nine others,, sons of Dhurmoon 


Pandey, against Bhaga Roy and - forty other . 


persons, members of- families named Roy, 
Ojha, Koowar, and Lall, alleging that the 
plaintiffs were owners of two annas of 
Mehal Domree Bethowlee; that Bhaga Roy 
and others, defendants, numbered 1 to 33, 
being owners of shares in the same melial, 
made default in payment of their proportion 
of an instalment of the Government revenue 
due in Bysack 1271, in consequence of 
which, the mehal being ijmalee, the whole 
was put up for sale for the. .arrears, aud. sold 
at an inadequate price. 

The plaintidfs alleged and proved: in the 


f Lower Court that they had deposited ia 


the Collectorate rupees 72-12, being the 
amount of their own share of the instalment 
in question. 

The Principal Sudder “Ameen gave a 
decree in favor of the plaintiffs assessing the 
damages at rupees 8,082. 

From this decision defendants numbered 
lto 33 (the Roy family) owners of an 
8 annas share of the mehnl appeal. 

Baboo Khetturnath Bose for the appel- 
lants contends that the action is not main- 
tainable, and he referred to a decision of the 
late Sudder Court, S, D. A. Rep. 1857, page 
1244, Gunga Pershad Suhee versus Madha 


` Per shad Sahee. 


Weare of opinion that this antenon is 
well founded. The plaintiffs and the defend- 
ants, as joint owners of an undivided estate, 
were each under a common liability to pay 
the entire revenue assessed upon it. 

If the plaintiffs, in order to save the estate 
from sale, had paid the whole amount, they 
would have had an undoubted right to sue 
the other co-sharers for their proportion. 

It is not suggested that there was any 
actual agreement amongst the co-sharers by 
which each bouud himself -to the others to 
continue to pay his- quota of the Govern- 


n 
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ment "revenue. As a matter of fact, 
would appear that, for their own con- 
veuience, the parties had been in the habit |, 


of paying the amount of their several shares $ 


into the Collectorate separ ately, °° 

The Sudder, Court, in the case ‘decided - in 
1857, 
Agreement. by- each sharer in the undivided 
‘estate to” pay the proportion of revénue. due 
upon his share ; and it declared that, if any 
shareholder’ were not able or~ willing to 
retain his share, he committed no wrong if 
‘he chose to allow the estate to be sold, 

‘The law so laid down. „imposes no hard- 
ship on any oue. The 'shāúers have abun- 
“dant means of protecting themselves. Any 
oue of them- may. pay the entire revenue. 
- If he does so; he can recover. ‘contribution 
:in a suit against his co-sharers, or ask for 
and obtain an order putting him: in pos- 
-session of the shares of the defaulters-under 
‘Section. 9 of Act XI of 1859. . Again, he 
may open a separate accotint with the Collect- 
-or- iù respect of his share under Section 10 
of Act XI of 1859; and in that case he 
“would be protected, if he -paid up his own 
. quota against the consequence of- default 
- by his eo-shar ers, because the shares of the 
“defaulting proprietors would-be put .up for 
sale under Section 13. ` 

For any loss which. ‘thie plaintiffs may 
have sustained, they have only themselves 
‘to blame. 

‘The decision of the Lower Court must be 
reversed, and the suit dismissed... ; 

The appellants will get their soets in 
both Courts, 





The 24th Toming 1867. * 
Present: i 
' The Hon'ble H. V. Bayley and Shumboo- 
< nath Pundit, Judges. 


sS pecial Appeal—Damages—Jurisdic- 
tion (of Small- Gause Courts)—Title- 


Case No. 2415 of 1866. 


Spa Appeal from a decision aui by 
the Judge of Purneah, dated the 25th 
June 1866, affirming a decision passed |" 
` by the Moonsiff of that District; dated 
: the 30¢k April 1866. - 


Hedaetoollah and others '(Dofenðante) 
Appellants, 


versus: | 4 x 


a ‘Shaikh Karloo (Plaintiff; } Respondent: 


seg 


it | 


showed that there was no, implied |. 
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Babos Greesh “Chunder Ghose. for - 
` | Appellants. ` 


Mr. R: E:-Twidäle for Respondent. : 


"A special appeal will not lie in`a case for damages 
for value of crops misappropriated under 500 Rs.: cogniz- 
able by_a Small Cause Court, notwithstanding that the 
case involved a question of title, 

Bayley, J. .—We are of opinion that the 
objection of the special respondent. under 
Section 348 Act VIII of 1859, to the effect 
that there is no special appeal in this case 
as it is. one for dainages under 500 rupees 
and cognizable by the “Small Cause Court, 
is valid. This was a suit for damages for - 
value of crops misappropriated. The ques- 
tiom of title'formed the subject of litigation in 
the Zillah Courts and in special appeal 
hére ; and in both jurisdictions, the present 
special appellant was unsuccessful. It is 
now urged.on us that the Small Cause 
Court cannot decide the case as it involves 
a question of title. But, in the first place, - 
we hold. that (as above shewn) the question 
of title hus been decided ; and in the next 
place,’ even if that question’ had not been 
decided, the Small Cause Court would 
have jurisdiction to enquire into title so far 
as might. be necessary to give it the menns 
of property adjudicating the claim for 
damages, although its judgment would, of 
course, be conclusive only as to the damages. i 

In this view we dismiss the special 
appeal with costs, 





i Tho 24th. ee 1867, 
sant Present : 
The Hon'ble G. Loch and A. G. Macpher- 
: ne son,. . Judges, 
Hindoo Law—Guardian of Minors 
(Appointment of). 

Regular Appeals from a decision passed by 
Moulvie Syud Imdad Ali Khan. Princi- 
pal Sudder Ameen of Tirhoot, dated the 
20th January 1866. ; - 

Case No. 113 of 1866. 
Soobah Pirthee Lal Jha and others (Defend- 
_ ants) Appellants, ` 
_ VETSUS 4 
Soobah Doorgah Lal Jha and others (Plaint- 
-$ Piffs) Respondents, 

Baboos' Dwarkanath ` Mitter and Mohesh 
Ghunder Chowdhry for Appellants 
Messrs R. V. Doyne and G. C. Paul, and 
. Baboos Onookool Chunder Mookerjee and 
: Debendro Narain. Bose for Respondents. 

“Suit laid: at supa 24, 263-5-9. - 


E O we 


~_ 


* Lal, and Baya Lal. 


< B00 Sunth Lal Jha. 
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Case No. 131 of 1866. 


Soobah Doorgah Lal Jha (Plaintif) 
‘Appellant, 


versus 


Rajah Neelanund Singh (Defendant) 
Respondent, 


Baboos Onookool Chunder Mookerjee sae 
` Debendro Narain Bose for Appellant. 


‘Messrs R. V. Doyne, G. C. Paul, aud R. E. 
Twidale, aud Moonshee Ameer Ali for 
_ Respondent. 


Suit laid at rupees 6,000. bd 


The Hindoo Law does not prohibit a father from 
appointing. by writing ur by word any other person 
than the mother to be the guardian of his minor 
children, 

“A person who disputes the authority- of another to 
act as his guardian, and repudiates the acts done by 
such guardian in that capacity, cannot take advantage 


` of those acts so far only as they are benelicial to him. 


‘Loch, J.—Ir is necessary for a right 
understanding of the merits of this.case to 
give a short account of the family and of 
certain legal proceedings taken before the 
institution “of the present suit. 

_ Koolanund Jha had two. wives; by the 
first he left a son Heera Lal Jha, and by the 
second he left three sons, Pirthee Lal, Bhyro 
Koolanund died in 
August 1847, leaving all his property by a 
will, dated 21st August 1847, to his eldest 
son Heera Lal, reserving only maintenance 
for his other three sons, On 27th July 
1848, the three brothers brought a suit 
agninst Heera. Lal to set aside the will, and 
to obtain possession of their shares of the 
paternal property. Heera Lal died on 31st 
October 1848, while the suit was pending, 

leaving two: widows, the eldest Suthbhama, 
mother of two sons Sunth Lal Jha and 
Junnuk Lal Jha, and the younger Izzutmo- 
nee, mother of Doorgah Lal Jha, the plaintiff 
in the present suit. On the death of Heers 
Lal, the plaintiffs applied to the Court to 
substitute the widows as guardians of their 
respective sons as defendants in the place of 
Heera Lal, but Suthbhama objected to Izzut- 


‘monee being adinitted to defend the suit as 


guardian for her son, alleging that Heera 
Lal, under a Will dated 30th October 1848, 


fa appointed her guardian of his three sons, 


leaving the bulk of his property to bis eldest 
The suit brought by 
the brothers was ‘non-suited on their fniling 
to give security for costs; but a fresh suit 
wns instituted by them in February 1849 in 
which they . made*Suthbhama and Izzut- 


his death, 


monee defendants as guardians of their res- 
pective sons. Suthbhama again applied to 
be ‘permitted to represent the three sons of 
Heera Lal alleging her right to do so under 
the will. The Principal Sudder Ameen, on 
6th July 1858, disallowed her applicatiow to 
defend the suit as guardian of Doorgah Lal; 
but, on appeal to the Sudder Dewainny 
Adawlut, it was held that Suthbhama was 
entitled under the will to appear as guardian 
of the three sons, of Heera Lal, and the order 
of the Principal Sudder Ameen was reversed, 
and Suthbhama, iu her capacity of guardian 
of the three sons, filed an anwer in the suit. 
The suit brought by the brothers was ul- 
timately decreed in their favor on 26th 
Deecember-1861, and the judgment upheld by 
the High Court in appeal on 2nd July 1863. 
By this decree the will of Koolanuud waa 
set aside, and the brothers were declared to 
be entitled toshare equally with Heera Lal 
in the paternal estate, and possession of 
their respective share with mesue profits 
was awarded to them. 

When execution of the decree was taken 
out, Sunth Lal and Junnuk Lal entered into 
a compromise bearing date the 22nd August 
1864 with regard to the mesne profits, and 
execution pr oceeded against Doorgah Lal, the 
plaintiff in the present suit. He filed a 
petition of objections, urging that he could 


not be held liable under the decree, as Suth- 


bhama was not his legal guardian, and had 
no right to represent him in that suit ; that 
the will of Heera Lal was a forgery ; and that 
he had been kept out of possession by the 
misconduct of Suthbhama. .The Lower 
Court admitted these ohjection as valid ; but, 
the High Court, ‘in appeal on 6th July 1865, 
reversad the or der, and declared Doorgah Lal 
to be liable under the decree. 


Suthbhama, as stated above, claimed to be 
guardian under a will alleged to have beei 
executed by Heera Lal on 80th October 
1848. He died the next day, and the will, 


‘by some oversight in the Register’s Office, 


was registered on the 4th or 5th November 
following. - By this will Heera Lal left all 


‘his property to his eldest son Sunth Lal, 


reserving one village nag maintenance for his 
other sons, with certain elephants and horses. 
Heera Lal had, also, during bis life-time, taken 
a mortgage of certain villages in Pergunnah 
Dhuppa from Rajah Budyanund .Singh, 
father of the’ defendant -Rajab Neelanund 
Singh, on a loan of 80,000 rupees. Afier 
Suthbhama as guardian of her 
‘eldest son, whom she styled the owner of 


the: property left.by Heera ‘Lal, gave notice 
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of foreclosure to Rajah; ‘Neelanund- ` Singh;. 


and after. the. year óf, grace ‘had expired, 
brought an action for -possession 5- but, before 
the suit was tried, she made an ar rangement: 
with the mortgagor on 29th, November ‘1856,. 
receiving, from ‘him rupees 51 1000: ‘in. atis- 
faction of. all. claims. 

The object of the -present , snit cig, to. 'get 


aside the order of tha High, Court - dated the- 


6th July 1865, to haye it. declared: that -the 
plaintiff is not liable . to pay mesne profits 
under the, decree. of the High Court ,dated 
. 8rd July 1863, to set nside the” compromise 
entered into. by Sunth Lal, Jha dated. the 
22nd August 1864, to set ‘aside as spurious. the 
will of Heern. Lal Jha dated the 30th_Qctober 
1848, to recover. A third. of the paternal 
property with’ mesne profits,-to set aside, a 
proceeding ander Act XIX of 1841, ‘and the 
compromise made: with: Rajah | ‘Neelantind 
Singh by Suthbhama, and to recover pager 
‘sion of the mortgaged. property. 


-The Principal ‘Sudder Ameen’ has held 
that as Izzutmonee, the mother of- the 
plaintiff Doorgah Lal, was his natural guard: 
„inan; and 80 recognized by-'the -Hindoo -Law, 
Heera Lal could--not appoint Suthbhama to 
be his guardian. Under this view’ of ‘the 
law, he considers. that the plaintiff was 
-not ‘properly - represented; by Suthbhaina, 
and (is, therefore; . not . Jiable* under. ‘the 


decree for mesne profits, and“he releases him |. 


from the effect of that decree, setting aside the 
order of the High Court dated 6th July. 1865, 
and the deed of compromise.entered into by 


Sunth Laland Junnuk Lal Jha, with the,de- | 


cree-holders bem ing date 22nd Augist, 1864. 
The Principal Sudder Ameen finds ‘the will 
of Heera ‘Lal Jha to ‘have -been duly exe- 
cuted, but holds it to be inoperative as be- 
ing contrary to the principles of the Hindoo 
Law current in Mithila ; and. he gives, the 
“plaintiff'a decree for a third of the ancestral 
property with mesne .profits.-. With regard 
to the compromise entered -into, by, Suth- 
bhama with Rajah Neelanund ` “Singh, the 
‘ Principal Sudder Ameen “ considers it.to 
have been made for the interest of the minor; 
«tliat the property was the. self-acquired pro- 
~ perty of Heera Lal, and as-such he .could 
- give it to whom he pleased, -and assigned it 
undér the will to-his eldest 80D, and, therey 
fore, the’ “plaintiff's ‘claim to .it-is untenable. 


' Two appeals have been’ preferred: from 
this judgment,—one by, the -defendants, Pir- 
thee Lal and others; who urge that.the,plaint- 
iff’s suit cannot lie, and: should Be dismissed 
as regards: them“ the other by~-the: plaintiff- 


- in regard to sọ much of :the -claim: against 
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Rajah Neelanund Jha as-has been dismissed, 
and also’to set aside the judgment of the 
Lower Coart in respect to the genuineness of. 
the will executed by Heera Lal Jha. . > 

_ We think the objection to the suit, taken 
by the appellants Pirthee Lal-and others to 
be unanswerable, nor has the Counsel for 
the- respondent. been‘able to meet the-olijec- 
tion. We.think the, Principal Sudder Ameen 
hag takei an erroneous view of the Hindoo 
Law as regards the power of a parent to ap- 
point a gunräian for his children. No doubt, 
the motlier is the natural guardian of her 
child’; and were any person to attempt to 
deprive her of this right without authority, 
he® right would, under ordinary circum- 
stances, -be supported ; but we dre not.aware 
of any provisions of the Hindoo Law, nor 


‘have any such been ‘shewn: us in support of, 


the Principal Sndder Ameen’s view, which 
prohibit a father from appointing by writing, 
or by- word any. other person than’ the. 
mother to be the guardian of his ‘minor chil- 
dren. , The Principal Sudder Ameen lias, 
found the will to have been duly executed. 
If-his finding in this respect be correct, the’ 
will, though inoperative as regards. the dis», 
position of the property ‘which is contrary 
to. the principles of the Hindoo Law current , 

in Mithila, is not so as regards ca appoint, 

ment of a guardian. > : 


. Plaintiff-is now trying to set aside a decree. 
passed after full investigation by instituting. 
a fresh suit to contest the correctness. of that, 
decree. If he has heen injured by. that. des. 
cree; and has any sufficient grounds. for set- 
ting it aside, his proper course is by.appli-: 
cation for-review of judgment, and not by a 
fresh suit. ‘Nor can.he set aside orders 


‘passéd by a competent Court between the 
‘parties in -execution of a decree by fresh’ 
suit. 
6th July 1865, declaring the liability-of the: 


‘The order of the High Coart ofthe 


plaintiff Doorgah ‘Lal, cannot, under the pro-. 
visions.of Section 11. Act XXIII. of 1861; 
be-set aside by a regular suit ;- for that was” 
an order passed in execution of n. decree, 
Doorgah Lal being a party thereto, and the 
irespondent in the appeal.to this Court. -We- 
‘think, therefore, that -this part of the judg- 
ment.of-the Principal Sudder: Ameen must 
be reversed, and the- plaintiff's suit as against 
these. defendants, appellants, must be dis?” 
‘missed with all costs. 


` The appéal ` preferred by the plaintiff 
Doorgah - Eal, comprises two points 7 V'st, ' 
‘whether Suthbhama was competent to maka 


ha compromise with Rajah Neelanund. Singh, 


‘the will ‘under which‘ she was “ appoitited’ 


76 „Civil ` ° THB WEEKLY REPORTER. -© Rulings. ` [Vol VII 





manner in which this property is described 
in the plaint that plaintiff considered it to 
be the self-acquired property of Heera Lal, 
and nothing to the contrary has been shewn, 
us. It is not denied that, as his own acquired 
property, Heera Lal might dispose of. it_as 
he pleased; and if bis will be proved, it is 
clear that this sum is the property . of the 
eldest son alone to whom he left_it. 


On the second point’ raised in appeal as 
to the genuineness of the will of Heera Lal, 
we think the Principal’ Sudder Ameen has 
-come to a conclusion without sufficient 
evidence to support it ; and had the question 
not been disposed of in . another appeal No. 
269 now before us,’ we should have been 
‘obliged to return this ease -for further 
, evidence, We have, however, had appeal.” 
‘No, 269 before us .along: with this ‘case, 
pand in that casa all the parties concerned, 
in the present suit were before the Court 
and present ‘when this question was dis- 
|. posed -of by’ the Principal Sudder Ameen, 
and we receive the evidence taken in ee . 
case as evidence in this. We think’ 
necessary, however, to point out to. the 
Principal Sudder.Ameen that the proceed- 
‘ings taken in the Act XIX case are not 
evidence in this, particularly as one of -the 
Objects of the pregent suit isto sét aside 
those proceedings. Nor is the letter alleg- 
ed to have ‘been written by Heera Lal to the 
Supreme Council, stating that he had made 
a-will, any evidence, for that letter -has,not 
‘been proved in this case. The Principal 


guardian being a forgery as alleged by plaint- 
if; and, 2ad, whether the will is‘or is not 
ù forgery. 

We think the first. point may be disposed 
of irrespective of thé sécond. We do not 
think that it is material for the right dis- 
posal of* the former question, first to deter- 
mine the latter. The validity or otherwise 
-of Suthbhama’s acts is a question not neces- 
sarily dependent on the question of the. 
validity of tlie will. 

Now, it is said, as observed by the leavened 
Counsel Mr. Doyne, that the plaintiff de- 
clares that Suthbhama had no authority to 
act as:his guardian, and that all her acts for 
him in that capacity are void, as having bæn 
. doue without authority ; and yet he wishes 
to take advantage of those acts as far ag they: 
are benéficial to him, but to repudiate them | 
when, in his opinion, they are no.longer go. 
We concur with the learned Counsel inf, 
thinking that plaintiff must -take the act of 
_ Suthbhama ‘in its entirety.’ If plaintiff wishes 
to take advantage of Suthbhama’s. act in 
foreclosing the: mortgage, he must acknow- 
ledge that she did go in the capacity of” his 
guardian, If he deny that she had authority | 

_ to act as his guardian, then the foreclosure | 
she made is of no benefit to the plaintiff— 
no foreclosure as regards his share of the 
property has been made—the mortgage is, 
as regards plaintiff, still in force, and, before 
he can.sue for, possession, he must issue fresh 

notice of foreclosure. - 


Looking, however, at the. position of 
Suthbhama, and the conduct of the respond- 
ent Rajah Neelanund Singh, we think that 
he was fully justified in dealing with Suth- 
bhama. She had been declared by the 
Courts entitled to act asguardian to the chil- | 
dren of Heera Lal, and was de facto manager 
of his-property' on their behalf, and as such 
had brought the suit for foreclosure, and was 
the only person with whom the mortgagor 
could deal. It is not’ pretended that there 
was any collusion ` between the mortgagor 
and Suthbhama. So far as the mortgagor- 
is concerned, we see nothing but fair dealing. 
in his conduct 3 and, even if the compromise: 
were - detrimental to the plaintiff's interest, 
we think that it cannot be now disturbed 
as it was entered in good faith, We have 

Teen asked, in the ‘event of our rejecting 
this part of the appeal, to give to the plaint- 
iffa portion of the 51,000 rupees paid by 
the. mortgagor on-the compromise. Bat this 
is no part of- his prayer in the plaint, and 
we think he must,be restricted to what he 
asks for there., Besides, it i is clear from the - 





proved in the usual manner by the evidence 
of the attesting witnesses, and we do not 
urfierstand why they were not required to 
attend. 

We think that the plaintiff i is entitled ton 


tochis futher (excepting the sum of rupees 
51,000, which is the equivalent of the self- 
acquired property of Heera Lal devised by 
will to his eldest son Sunth Lal Jha) sub- 


ject to an account of all disbursements made 
by. Suath Lal Jha for the benefit of the estate, 
as pleaded by him in the last paragraph of his 
‘written statement, and we affirm the judg- 
ment of the Principal Sudder Ameen with ` 
this modification. The costs of this appeal 
will be:charged to the plaintiff. The re: 
spondent, Rajah Neelanund Sing, will obtain 
his costs bearing interest from plain, 
appellant. a en es a A es 


Sudder Ameen should bave had the will - 7 


decree for a third ofthe property belonging . 
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The 24th January 1867. 
Present: 


The Hon’ble G. Loch and A. G. 
Macpherson, Judges. 
Jurisdiction—Suit to set aside com- 
promise by legal guardian in exe- 

cution of decree. 

Regular Appeals from a decision paisa by 
Moulvie Syud Imdad Ali Khan, Prin- 
cipal Sudder Ameen of Tirhoot, dated 
the 19th April 1866. 


Case No. 254 of 1866. 


Soobah Pirthee Lal Jha and others (De- 
fendants) Appellants, 


VETSHS , 


‘Soobah Junnuk Lal Jha and others (Plaint- 
iffs) Respondents. 


Baboos. Dwarkanath Mitter and Moheshk 
Chunder Chowdhry for Appellants. 


Messrs. R. T. Allan and O. Gregory, and 
Baboos Sreenath Doss and Chunder 
Madhub Ghose for Respondents, 


Case No. 269 of 1866. 


Narain Mohunt (one of the 
Plaintiffs) Appellant, . 


VeETSUS, 


Soobah Junnuk Lal Jha (Plaintiff) and 
others (Defendants) Respondents. 


Mr. R. T. Allan for Appellant. 
Mr. G. C. Paul for Respondents, 
Suit laid at rupees 24,736-11-4-10, 


‘A person made liable under a decree for mesne pro- 
fits cannot get rid of the effect of that decree by bring- 
ing a fresh ‘suit to set aside the compromise entered 
into by his legal guardian, when execution of that 
. decree was taken out against him. 

Loch, J.—TueEse cases are similar to the 
appeals Nos. 113 and 131 which have been 
brought up together. 

A recital of the subject of dispute and of 
the posiiion of the litigants has been given 
in our judgment in Nos. 113 and 131, and it 
is unnecessary to repentit here. We need 
only notice that the plaintiffs in this case are 
Junnuk Lal Jha, the second son of. Heera 
Lal Jha, and certain parties to whom he has 
sold portions of his share in the property 
left by his father, The object of the suit 
in this; as in the other case instituted by 
Doorga Lal, is to set aside the will alleged 
to have been executed by Heera Lal, by 
which be left the whole of-his property, 
except one village and some elephants and 
horses, to his eldest son Sunth Lal Jha, and 
appointed his wife Suthbhama to be the 


Bissessur 
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guardian of her two sons, Sunth Lal and 
Junouk Lal, the plaintiffs in this case, and’ 
of her step-son Doorga Lal. 

For reasons assigned in our judgment in 
appeal 113, we think the appeal of Pirthee 
Lal Jha, No. 254 of 1866, must be decreed 
with.costs. The plaintiff was made liable, 
under a deeree of the High Court dated 
ard July 1863, for mesne profits. to these 
appellants ; and he cannot get rid of the 
effect of that decree by bringing a fresh 
suit to set aside the compromise entered 
into by his legal guardian, when execution 
of that decree was taken out against him, 
Ifelaintif is unwilling to abide by the 
compromise, the appellants will have a right 
to execute their decree in full against him ; 
but he cannot make them parties to this suit, 
We, therefore. dismiss this part of his suit 
agninst the appellant in case No. 254 with 
costs benring interest. 

The Principal Sudder Ameen has dis- 
missed the plaintiff’s claim to the villages in 
Pergunnah Dhuppa mortgaged by the father 
of Neelanund Singh to Heera Lal, on the 
ground that they were the  self-acquired 
property of Heera Lal; that he might 
leave them to whom he pleased; and that 
plaintiff had no legal claim to them, From 
this judgment, Soobah Juonuk Lal Jha, the 
original plaintiff, has made no appeal; but 
an appeal has been preferred by Bissessur 
Narain Mohuut to whom Junnuk Lal has 
transferred the whole of his sights in Per- 
guunah Dhuppa, and a share of his rights 
in the rest of the ancestral property. 

The Principal Sudder Ameen bas found; 
on the evidence of two of theattesting wit- 
nesses, that the will of Heera Lal Jha was 
duly executed by him ; but he holds it to be 
inoperative as being in contravention to the 
principles of Hindoo Law current in Mithila. 
We have read the evidence of the attesting 
witnesses, and fiud no reason to distrust that 
evidence which is quite suflicieut to prove 
the execution of the will. 


An objection was taken to our hearing 
the appeal (No. 269) preferred by Bissessur 
Narain, on the-ground that he wags not in- 
terested in the property when the suit was 
ipstituted ; that the original plaintiff, g 
Junnuk Lal Jha, subsequently transferred 
a part of his interest to the appellant; that 
Junnuk Lal is satisfied with the order pass- 
ed below ; but the appellant, whois a stranger, 

seeks to carry on the -ease which “the 
original plaintiff has abandoned; that Bis- 
sessur Narain should not fave been „made 
a plaintiff by the Lower Court, or, if allowed — 


c 
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“to be n pinintiff, the appeal should Have been 
-"mnde in the joint names of Junnuk Lal and 


Bissesaur, for it was impossible to say whe- 


ther the appellant was not a man of straw or 
a speculator put forward to fight out the ap- 
* peal, the costs of which he would be unable 
to defray if it were given. against him. 
Looking at the wording of Section 73 
"Section 337, we think that Bissessur Narain 
was rightly admitted as a plaintiff in the 
-Court below, and. as his interests have suffered 
by the judgment of the Principal Sudder 
Ameen, he is entitled to be heard in appeal. 
‘We think, however, for the reasons stated 
in our judgment in case 113, he is not ina 
* position to disturb the compromise entered 
into by Suthbhama with Rajah Neelanund 
_ Singh ; that, though Suthbhama was not in 


that case acting for the plaintiff Junnuk Lal 
who has now been declared to have a share 


inthe paternal property, yet, as she was 
given ont to the world as the guardian of the 


minor sons of Heera Lal Jha, and hnd been ac- 


knowledged as such by the Courts, and had, 


‘ne guardian for her eldest son to whom the 


whole property had been left under his 
father’s will, brought the suit against Rajah 
Neelanund Singh for possession after fore- 
‘elosure,. Rajah Neelanund Singh’ was 
justified in dealing with her as having 
authority to make the compromise the 
“ good faith of which is not - questioned ; and 
that, under any circumstances, he cannot 
“he rendered liable for the plaintiff’s claim. 
As we do not find any sufficient reason for 
` reversing thé order of the Court below in 
favor of the appellant, we dismiss his ap- 
„peal with costs. ‘ 





t 


The 24th January 1867. 
Present: 


The Hon’ble G. Loch and A. G. Macpher- 
° son, Judges. ; 


Mesne Profits (Mode of calculating). 


Miscellaneous Appeals from an order 
:' passed by the Principal Sudder Ameen 


m, of Tirhost, dated the 12th September 1866. 


Case No. 724 of 1866. 
Purmessuree “Pershad Narain Singh 
(Decree-holder) Appellant, 

versus: - 


Aghur Singh ang others. (Judgment-dehtors) 
: Respondents. 


Baboo 


ji 


Act VIIL of 1859, and reading it with.j- 
"Baboo Purmessureee Pe:shad Narain Singh 





- Baboos Kishen Succa Mookerjee and 
Mohesh Chunder Chowdhry for Appellant.. 


Baboo Bama Churn Banerjee for 
Respondents. 


Case No. 876 of 1866. 


Ram Dhul Singh (Judgment-ilebtor) 
Appellant, 


VETSUS — 


(Decree-holder) Respondent.” ` 


Baboo Romesh Chunder Mitter for 
Appellant. f 


Mr, C. Gregory and Baboo Kishen -Sueca 
Mookerjee for Respondent, ; 

Principle on which mesne profits should be calculated. 
Loch, J.—Turrs is an error in ‘the Prin- 
cipal Sudder‘Ameen’s proceeding. which’ we 
ure unable to rectify, and, further, we think 
that the mesne profits have been calculated 
on a wrong principle. The error brought 
to our notice is this, The aren in question 


‘is 902 beegahs of which, according to the 


Ameen, 214 beegahs were sand, leaving 688 
beegahs cultivated or culfurable. The defend- 
ant alleged, that 564 beegahs were sand, but 
the Pringipal Sudder. Ameen rejected his ob- 
jection. The Principal Sudder Ameen then’ 
goes on to enlenlate the cultivated aren 
upon which mesne profits are to be calculat- 
ed, and he accepis the defendant’s account 310 
beegahs 8 biswas of ticcn- lands and‘18k 
bhowlee, total 494 beegnhs upon which he 
calculates the rent at an average of Re. 
1-15-4 per beegah,. making a sum of Rs. 
9838-3-5 as the annual amount of profits, 
omitting altogether an arean of 194 beegsha 
which are included by. him, uveither in the 
sandy waste, nor in the cultivated land. 
‘Then, again, we think he was in error in 


striking an average of Re. 1-15-4. for the data 


on which this calculation is based, though 
supplied by plaintiff. were very imperfect, as 
the paper on which they were based, related’ 
to only a very small -portion of the lands 
in question. The mode, however, in which 
mesne profits in this case have’ been calcu- 
lated is altogether erroneous. The Ameci 
should have ascertained not simply the rates’ 
at which the lands were assessed, but what 
were the assets of the estate, which may be 
done from au examination of the deleiidant's 
jumma-wasil-bakee, and the receipts held 
by the tenants and by exumining them and 
the judgment-debtor on oath, and from these 
sources, the amount actually collected from 
the.estate, as well'as what might have been 


- collected, can be discovered, deductions frorm 
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the gross Taela being allowed for ryots who 
have absconded or “have died, and whose 
lands have in consequence not been culti- 
vated during the year, and a further deduc- 
tion for costs of collectious. -The debtor 
will be’ liable for all the collections he has 
‘mide, and for all the rents which he might, 
with due diligence, have collected. ‘The 
case is remanded to the Principal Sudder 
Ameen for disposal according to the above 
remarks, 





The 24th January 1867, 
Present: f 
The Hon'ble G. Loch and A. G. Baepnenion, 
Judges. 


Limitation—Execufion—Admission — 
Section 4 Act XIV of 1859. 


Case No. 808 of 1866. 


Miscellaneous Appeal from an order passed’ 


by the Judge of Patna, dated the 23rd 
` August 1866, reversing an order passed 
by the Sudder Ameen of that District, 
dated the 16th June 1866. 


Mussamut Luchmun Koonwar (Judgment- 


. debtor) Appellant, ` 
versus = 


Luchmun Bhnkut (Decree-holder) ` 
Respondent. 


Baboo Bama Churn Banerjee for Appellant. 


Baboo Onoohool Chunder Mookerjee for 
Respondent. 


Section 4 Act XIV of 1859 is not applicable to the 
execution of decrees. Thus, an incidental mention- by 
a judgmeat-debtor, in a petition filed by him in another 
case in which another decree-bolder had taken out exe- 
cution, tbat he owed money to the decree-hulder in the 
present case, was held not to be an admission within 
the meaning of that Section to keep the decree alive, 


Loch, J.—Tue pleader for the respondent 


states that he canuot sustain the order of |. 


the Judge on the grounds assigned by him 
for allowing the execution to proceed ; but 
-hę points out sundry proceedings taken by 
the original decree-holder and the party to 
whom the decree was transferred on 28rd 
July 1862 as sufficient to keep the decree 
alive. 


We have no doubt that Section 4 Act XIV. | 


1859 is not applicuble to the execution of 
decrées, and the Judge is wrong in- applying 
it to this ‘case. The admission of tho 
debtor upon which the Judge relies as suffi- 
cient to keep the decree alive appears to be 
an incidental mention by the debtor in a 
petition filed by him in another. case in 


THE -WEEKLY ' REPORTER: 


| by the Code of Civil Proce 


Rulings. 79 


which another decree-holder hnd taken out 
execution, that he owed money to the decrees 
holder in the present case. This is not, 
we think, such an admission as can avail the 
present decree-holder. 

With regnrd to the pr ocsedings taken ine’ 
execution, we find that something was done 
sufficient to keep the decree alive nill 1st 
August 1862, when ‘the purchaser of the 
decree was directed to get a certificate of 
his purchase from the Small Cause Court, an 
ordet with which he failed to comply. Nothing 
done subsequent to that date cun be coun- 
sidered as a proceeding to enforce the decree 
orato keep it alive, aud, therefore, we think 
the execution barred by limitation. Wa 
reverse the order of the Judge with costs. 


G 
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The 24th January 1867. 
Present: 


The Hon’ble G. Loch and A. G. Mac- 
pher son, Judges, 


Review—Section 246 Act VITI of 
1859. 


Case No. 777 of 1866. 


Miscellaneous Appeal fram an order passed 
by Baboo Mohendronath Bose, Officiat- 
ing Principal Sudder Ameen of Hooghly, 
dated the.25th September 1866. 


Mr. Cochrane (Decree-holder) Appellant, 
; versus 


Heera Lil Seal (J udgmont-debtor) Respond- 
m ` ent. 


Baboos Romesh Chunder Mitter and Poorno 
Chunder Shome for Appellant. 


fr. R. T. Allan, and Raboos Ashootosh 
Dhur and Mohesh Chunder Chowdhry 
for Respondent. 


A Court has powerto grant a review ofan order 
which it has passed under Section 246 Act VIII of 1859 
disallowing a claim made to property attached in 
execution of a decree. The ofder grauting the review 
is final under Section 378, 

‘Macpherson, J. (Loch, J. concurring).— 
THE one question which we have to consider 
in this case is whether a Court las power to 


granta review of an order which it has pnssed «mma 


under Section 246 of Act VIII of 1889, disal- 

lowing a.claim made to property attached in 

execution ofn décree. The ‘appellant con- 

tends that there can be no review of such 

orders; while the respondents contend that 

a power of review is a th on the baal: ts 
ure, 
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- Section 246 concludes with the following | together with the whole of Act XXIII of 
clause :—“ The order which may be passed | 1861: for Section 44 of the latter Act en- 


"by the Court under this Section shall not 
“be subject to appeal, but the party against 
‘-wlom the order may be given shall be at 

è ‘liberty to bling a suit to establish his 
“right at avy time within one year from the 
# date of the order.” 

Iı is urged that the language of this 
Clause shows that the intention was that 
the order admitting or disallowing the claim 
should be final, except as regards the reserv- 
-ation of leave to bring a suit within twelve 
mouths ‘to establish the right to the pro- 
perty. Further, it is argued that the 
Juangunge of Section 876- shews that it is 
only in a cnse in which some sort of appeal 
lies that a review can eyer be granted ; and, 
therefore, that, ns no appeal lies from au 
order under Section’ 246, no review can be 
had. Section 376 says :-—‘* Any person, 
‘considering himself aggrieved by a decree 
“ofa Court of Original Jnrisdiction from 

ci which no appeal shall huve been preferred 
“ to a superior Court,—or by a deeree of a dis- 
“ triet Court in appeal from which no spe- 
“cial appeal shall have been admitted by 
“the Sudder Court—or by a decree of the 


“ Sndder Court from: which either no ap- 


“neal may have been preferred to Her 
“Majesty in Council, or an appeal huving 
“ been preferred, no proceedings in the suit 
“have been transmitted to Her Majesty in 
“ Counctl—and whe” &c., may apply fora 
review of judgment by the Court which 
passed the decree. 

The argument is that, as censes in 
which no appeal can be brought are not 
‘specified, they are not intended to fall with- 
in this Section. 

For the respondents it is contended that 
urtder Section 376 it matters uothing whe- 
‘ther there is or is not a right-of appen} so 
long as ro appeal isin fact preferred ; that 
orders made in executing a decree may be 
reviewed under the provisions of Act VIII 
‘of 1859, and Section 88 of Act XXIII of 
1861 (see also the Decision ‘of two Judges, 

_ Morgon, J. dissent, — Weekly Reporter, Full 
Bench Cases, page 66), and that there is 
nothing in Section 246 which expressly or 


muon, impliedly takes away the power of granting 


areview. . f 

` Itis unnecessary for me to consider what 
‘consti uction I should put upon Section 246, 
-if Act VIIL of 1859 were to be read alove 
wr along with “Section 38 only of-Act 
SAIL of 1861... I must consider the eon- 
struction to be put upon it reading Act VHI, 


acts that Act XXIII shall be read and 
taken as part of Act VIIL Reading the 
two together, it appears to me to be clearly 
shown on the face of the Civil Procedure 
Code, that Section 376 is not to be read in - 
the limited sense contended ‘for by the sap- 
pellant, and that Section 246 does not pro- 
hibit a review. Taking the two Acts to- 
gether, I think that the Code contemplates 
the possibility of a review in a case when 
there is no right of appeal,—and also that 
it contemplates a right of review even when 
an appeal is expressly prohibited ; in other 
words that the Code shows that the taking 
away the right of appeal does not necessarily 
take awny the right of applying for review. 
Section 26 of Act XXIII is the Section 
which in particular leads me to this conelu- 
sion. Jt is as follows :—“ Mo appeal shall. 
“ lie from any order or decision passed in 
Sany suit instituted under Section 15 of 
“ Act XIV of 1859, nor shall any review o 
“of any such order or decision be allowed.” 
Svetion 15 of Act XIV of 15959 ends thus :— 
« But nothing in this Section shall bar the 
“ person from whom such possession shall 
“ have been so recovered, or any, other per- 
“son instituting n guit to establish his title 
* to such property, and to recover possession 
“thereof within the period limited by this 
“Act.” When it is nowhere enacted that, 
where there is no appeal, there shall be no 
review ; and when I find that the Legislature, 
in declaring that no appeal shall lie from 
orders under Section 15 of Act XIV of 
1859, expressly declares also that there shall 
be no right of review in such eases, if ap- 
pears to me that I must necessarily hold 
that the taking away the right of nppenl 
does not touch the right of review where 
the latter is not expressly mentioned.. If 
in a certain Section of the Code it is ennet- 
ed that no appeal shall lie, and ifin an- 
other Section it is enacted that no’ appeal 
shall lie, and no review shall be allowed, - 
the operation of the former Section must 
be narrower than that ofthe latter so long 
as it is not also declared that in no case 
shall there be a review when there is no ap- 
peal. And the argument that, because a 
special remedy by way of regular suit 
brought within one year is provided by 
Section 246, therefore.the intention must 


‘have been that there: should be no review, 


falls to the ground when we find tbat, al- 
though a similar right of suit is reserved in 
Section 15 of -Act XIV, the - Legislature 
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still deemed it nècessary expressly to de- 
clare there should be no review. 

I think, thereforé, that the Lower Court 
had power to entertain an application for 
review of the order - passed under Section 
246. The Court having that power, the 
order-it has mzde granting the. review, 
whether it be a proper or an improper order, 
is under Section 378 final; and cannot be 
interfered wich by this Court on appeal, ` 

I am of opinion that this appeal must be 
dismissed, apd with costs. i 


The 24th January 1867. 2 


Present: - 
The Hon’ble F. B. Kemp and W. Markby, 
Judges. 


Special appeal (from order refusing 
re-admission of appeal dismissed 
for default). - ‘ v 


_ Casa No. 1830 of 1866. 


Special Appeal fiom a decision passed by 
` the Judge of Shahabad, dated the 15th 
+ May 1866, affirming a decision passed by 


~ the Principal Sudder Ameen of that Dis- | 


trict, dated the 29th August 1865. 
Mussamut Bibee Haloo (Plaintiff) Appellant, 
versus 


Mussamut Atwaro and others (Defendants) 
` Respondents. i i 


Baboo Juggodanund Mookerjee for Äppel 
` lant. 


Mr. C. Gregory for Respondents, 

A special appeal will lie from añ order of a Judge re- 
jecting an applic ition for the re-admission of an appeal 
dismissed for default of prosecution, provided the order 
be shown to be illegal. : 
- Kemp, J.—Tue appeal was dismissed ‘by 
the Lower Appellate Court for default of pro- 
secution under Section 446. An application 
was made to the Judge under the provisions 
of Section 347 of the Code for the re-admis- 
siun ef the appeal which was rejected. 
-. A special appes! will lie from an order of 
this description, but it cannot be clearly 
shewn that the order was illegal; the deci- 
sions, en this point go no farther than this. 


-, In the present: case. we have’ not been?! 


shewn that the order of thè Judge. was illegal. 
On the day fixed for the hearing, of the 
appeal, neither the appellant in person nor 
his leader was present, aad under Section 


t 


346 the appeal 
default; , The 
namah is not 
pleader.. 

The Judge having exercised the discretion 


mere filing of a vakalut- 


vested in him hy Section 347, and there, 


being pothing illegal in his order, this Court, 
sitting in special appeal, cannot interfere 
with the order. 

The appeal is dismissed with costs and 
interest. 





The 24th January 1867, 


. _ Present: 
The Hon’ble F. B. Kemp and W: Markby, 
i Judges. 


Right of occupancy—Sub-lease, 
Case No. 1826 of 1866. 


was properly dismissed on 


appearing in person or by- 


Special Appeal from a decision passed 


by the Judge of 24-Pergunnahs, 
dated the 19th April 1866, affirming a 
decision passed by the Officiatiag Addi- 
tional Moonsiff of Alipore, dated the 
29th July 1865. ' i. 
Moulvie Abdool Jubbar (Plaintiff) 
Appellant, 


` Versus 


Kalee Churn Dutt and anóther (Defendants) 
: Respondents. ` . 

Baboo Kalee Mohun Doss for Appellant. 
Baboo Gopal Lal Mitter for Respondents. 

No right of occupancy is created by a sub-lease from 
aryot having a right of occupancy, : 

Kemp, J.—T ars ĉase must be remanded. 

Two points have been raised in special 
appeal :— f 

lst.—That although the special appellant, 
plaintiff, cannot question the finding of fact, 
that the mourosee title of his lessor has 
not been proved, he is still at liberty to full 
hack upon his own rights of occupancy, 
and to be kept in possession as long as he 
pays a fair and equitable rent. 

2nd.—That he has laid out money in 
making gardens and erecting a pucka dwell- 
ing house; and premises with the knowledge 


and consent of the zemindar Kalee Churn, andes 


that in equity he cannot be ousted as long 
as he pays a fair and equitable rent, f 

Both these points were distinctly raised 
on the grounds of appeal stated. in the- peti- 
tion of appeal to' the Lower Appellate 
Court.” The Judge noficgs neither poing, 
aud we have not been shewn that-- the 'ap- 


Tones 


82 Civil 


THE WEEKLY REPORTER, 


Rulings. [Vol. VIE. 





pellant abandoned these grounds, and went 
to trial solely upon the question of whether 
-his lessor’s mourosee title liad been estab- 
lished or not. But be this as it may, itis 
clear that the plaintiff’s lessor has been 


_found by both Courts to have possessed no 


mourosee title. All that he had was a right 


t of occupancy aga tenant between the ze- 


mindar and the actual cultivator of the soil. 
Such a tenant by sub-letting does not create 
aright of occupancy in his sub-lessee ; for 
the proviso to Section 6 distinctly enacts 
that, as respects the actual cultivator, no 
right of occupancy is created by a sub-lease 
from a ryot baving a right of occupancy. 
The first ground of special appeal, therefcte, 
fails the plaintiff. 


* The second ground has not been considered |, 


by the Lower Court, and if not abandoned 
when the case was argued below, of which 
we are not certified, the Judge must dispose 
of it. Case remanded for that purpose 
tlone. Costs to’follow the result. 





The 24th January 1867. 


Present: 


nath Pundit, Judges. 


‘ 


Mortgage accounts — Redemption— 
Mesne profits. 


Case No. 288 of: 1866. 


Regular Appeal from a decision passed by 
the Judge of Patnd, dated the 25th 
April 1866. . 


Syud Hashum Ali (Defendant) Appellant, 
versus 


Baboo Ramdharee Singh and others (Pluaint- 
iffs) Respondents. 


Messrs. R. V..Doyne and R. E. Twidale for 
Appellant. 


Baboos Dwarkanath Mitter and Kishen 
Succa Mookerjee for Respondents. 


In the case of a usufructuary mortgage executed 
prior to Act XXVIII of 1855, where the mortgagor 
sues for redemption on the ground that the usufruct 
has paid off the debt and claims mesne profits on the 
allegation that the mortgagee in possession has already 
collected more than his legal dues, the mortgagee -is 
bound to produce thg accounts of actual. collections 
made by him during his possession. On the fuilure of 







‘lant, cannot be relied upon. 


the mortgagee in this respect, the mortgagor is expect- 
ed to adduce some proof to justify a decree in his favor 
for redemption, as well as for mesne profits. - 


Pundit, J.—Tue appellant argues that, ns 
this action for redemption has been brought 
after the repeal of Section 10 Regu- 
lation XV of 1793, the suit is not affected 
by that Section as far as the collections for’ 
the period subsequent to the date of the 
passing of Act XXVIII of 1855 are con- 
cerned. But we do not concur in this view. 

By the above Act of 1855, all Habilities 
and rights arising out of transactions com- 
mencing from a time previous to the passing 
of the Act are declared to remain unaffected 


I hy the new law in all respects, and to be 


governedsonly by the former enactment. 

We agree with the Lower Court that the 
accounts produced by the defendant, appel- 
They do not 
show the exact state of the actual collections 
of the property mortgaged, and are not 


proved to be the real accounts kept bond 
| fide of all that was collected ; ) 
| think (as the appellant would wish us to do) 


uor do we 


that the amount of gross produce, as record- 
ed in the original deed of mortgage, is in 


this case sufficient proof of what the collec- 
tions actually were, even at the time of the 


l f tion of the degd. 
The Hon’ble H. V. Bayley and Shumboo- eee ion of the degi 


We hold that the sum total of collections, 
as entered in the deed, was a mere pre- 
pared item intended simply to fix the sum 
of rent which the mortgagee had to pay year- 
ly to the mortgagor, and to show that the 
balance of these alleged assets was exactly 
sufficient to cover 12 per cent. of legal in- 
terest upon the advance made by the mort- 
gngee. 

We do not find anything extraordinary 
in this transaction, different from the 
general features of other ordinary usufruct- 
uary zur-i-peshgee leases, and we believe 
that the collections were misrepresented in 
the deed so as to enable the mortgagee to ob- 
tain as interest more than 12 per ceut. upon 
the advauce. Both parties knew, perhnps, 
when these arrangements were made, that 
the mortgagee’s attempt thus to secure more 
than 12 per cent. interest was with reference 
to Section 10 of Regulation XV of 1798 in- 
effectual. Still the mortgagee chose to take 
his chance, and he so took it by the terms of 
the deed and its details of the arrangement. 
i Had plaintiff (mortgagee) plended Sec- 
tion 9 of Regulation XV of 1793, he might 
perhaps have made it a case under that See- 
tion against the mortgagees. The plaintiffs, 
however, had to sue for redemption, and, in 
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doing so, they did not plead Section 9 of 
Regulation XV of 1793; and we have no 
occasion to go, and, indeed, should not go he- 
yond their plaint. f $ 


The original plaintiff asked for redemption 
on the ground Ihat the usufruct has paid 
off the debt, and also claimed mesne profits 
on the allegation that the mortgagees have 
already collected something over aud above 
their legal dues. : 


The liaw and the general rules of evidence 
required the defendants in this ease to pro- 
duce the accounts of actual: collections made 
by them as in possession, and to show what 
they had. really collected during such posses- 
sion. The accounts produced by defendants 

" for some ,yenrs are not. reliable, and defend- 
ant has entirely failed to produce accounts 
for a larger number of years, or to attempt 
to give any explanation why these are not 
produced, “3 


If we had -believed in the genuineness of 
the accounts produced by the defendant, 
his omision to produce them fot earlier 
yeurs might not have been so much a 
matter of serious difficulty in tha way of his 
success. : 


We do not at all agree with the appellant; 
when he urgnes that plaintiff's are to be 
bound for all the years for which accounts 
are necessary by the accounts for three 
‘years produced .by them in the butwara 
cuse. j 


In addition to the reasons given by the 
Lower Court for overruling this plea of the 
defendant, we find that those papers were 
produced by the plaintiffs, while the defend- 
_ ant was in possession of the „lands as their 

mortgagee, and so were virtually accounts 
supplied by the defendant for or instead of 
the plaintiffs, or rather produced by the de- 
fendant in their names. And we do not agree 
with the Lower Court in holding that, for 
those years for which these accounts’ were 
produced, the original plaintiffs (to whom 
alone mesne profits were decreed) must admit 
-that the collections. were (for those three 
years) not higher than the yearly collection 
inserted in those papers. If these papers 
thus do not bind the plnintitfs at all, they 
would not bind them even for the years for 
which they purport to be. ef 


So far we have dealt with the case of the 
defendant as mortgagee, and have found that 
he has fniled to prove his case. But the 
failure ‘of the defendant to - produce . and 


prove what he, under the law, was bound to 
do, does not, under the facts here, suffice for 
the case of the plaintiff. That ig, only be- 
cause defendant has failed to produée the 
accounts which he was bound to produce 
and which he alone could produce, we Jo 
not hold plaintiffs claim could be decreed 
without any proof whatever on his part, 
This would not be the correct course either 
under the old law of 1793, or under Act 
VIII of 1859. : ` 


We, however, at the same time hold that 
a small amount of legal proof would,-in such 
a case as this, justify a decree in plaintiff's 
fayor for redemption, as well as for mesue 
profits. 2 

The Ameen’s report in this case is 
admitted. by the plaintiff's -pleader (with 
reference to what was really required to ha 
investigated by him) not to be any valid 
evidence here ;, and the . proceedings in 
another case for another share of this pro- 
perty, in which share and case the defend- 
ant was not interested or present, is not 
legal evidence against’ him. ‘The evidence 
produced in that case might -have been 
produced in this case if it. hnd been taken 
in the presence of the defendant, but it was 
not so taken. i i 


Consequently,’ under all these circum- 
stances, itis necessary to remand the case 


-with a direction that the Lower Court allow 


the plaintiff to put in such proofs revarding 
the amount of the yearly gross collections as 
they can, and also send out. an Ameen 
with instructions to enquire, without an 

delay, what.are the totnl actual collections 
made by the mortgagee during the last 10 
or 12 years, either with regard to the proof 
of actual collection or on the basis of the 
quantity of lund and the rate in kind aud: 
eash payable. This investigation may be 
afterwards taken as a ġround'for the geua- 
ral adjustment of accounts for all the years. 


Defendant is not precluded by this order 
from offering evidence to rebut that which 
may be-relied upon in favor of the plaintiffs, 


set of accounts, as he has already filed 
that he hed to file as such, Serene 


, 


We accordingly remand the cnse to the 
Lower Appellate Court to decide, with refer- 
ence to the shove remarks, how much hag 
been actually collected din behalf of ‘the 


mortgages, and then to pass such ordersag | 


it may find proper regardigg the claim t 
redeinption aud for mesne profits: $e 7 


ERE 


-but he cannot be allowed to’ produce another 


—_—_ 


Sram 


—~—~—meet it. 
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The 24th January 1867. 
e Present: 
The Hon’ble F. B. Kemp and W. Markby, 
Judges, : 
Non-production of evidence — Ad- 
journment of case '—. Section 125 


_ &ct VIII of 1859. 
: Case No. 267 of 1866. 


Regular Appeal from a decision passed by by 
Mr, R. J. Richardson, Judge of Behar, 
dated.the 28th April 1866. 


*Moonshee Syud Ameer Ali (Plaintiff) ` 

` Appellant, 
E versus - ; my 

Baboo Run Buhadoor: Singh and others 
(Defendants) Respondents. `. ~ 


.', Mr. R. E. Twidale for Appellant. ' 


“Baboo 'Kalee ‘Kishen Sein for Respondents, 
. Suit laid at rupees 5,456, 


“ Althongh a cubs may have been set dowa for final 
disposal, yet if it be a case in which further evidence 
is required, the Judge is bound, under’ Section 145 Act 
VIIT of 1859, to adjourn the case, unless he is satisfied 
that the plaintiff has without, sufficient cause failed to 
produce his evidence. 

Markby, J—IN this case the plaintiff su sued 
to recover rupees 5, 456 principal and interest 
due on a common money band alleged to 
have been exeouted .and delivered by the 
. defendants. 

No written ' statement was filed hy the 
plaintiff, and the case was fixed for final 
disposal. om the 28rd óf April., 

‘On that day the defendants filed a written 
statement, admitting the execution of the 
bond and the delivery of it to the plaintiff, 
but alleging that the bond: was delivered 
‘specially as a security for money which ‘the 
plaintiff was to borrow and-apply ‘to stop 
the sale in execution ofa decree of certain 
land in which the defendants were interest- 
ed; but, as the defendants alléged, the sale 
was ‘stopped by some other means, and the 
money was not borrowed. 

“Upon the case being called on, Moulvie 
Abdool Kureem, who liad been appointed 
yakeel by the plaintiff, stated: that he’ was 
taken by surprise by the defence, and that 
he-had no instruction from his client now to 
The Court, however,- refused to 
postpone the.case, on.the ground: that notice 


had. been given. ‘that the . case was set down. 


’ for final disposal. The, canse was heard, and 
a decision was given iù favor of the defende 
ants. 

“On the following day the yakeel , of ‘the |: 
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“may at once give judgment. 


‘tion of law or fact, 
‘those issues. 
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opportunity might be given to the plaintiff 
to produce certain books of hecount and 
witnesses, in order to show that the defence 
set up in answer tothe claim was untrue. 
The Judge, however, ‘refused the appli- 
cation 

We are of opinion that the Judge has 
acted illegally. He appears to have “failed 
to comprehend the provisions of Sections 
144 and 145 of the Code of Civil Procedure 
which point out when the suit may be dis- 
posed of at the first. hearing. | By Section 
144, if it appears that there is no issue of 
law or fact between the parties, the Court 
But if, as 
here, the parties are at issue on ‘some ques- 
the’. Court’ must frame 
When’ this ‘is-done; “if the 
Court shall be satisfied that no further argu- 
ment or evidence than such as the pat ties 
or their pleaders can at once supply is re- 
quired,”_ the anit may be disposed‘ of, 
whether the summons shall haye been issued 
for final disposal or, not: “otherwise, the 
Court shall postpone the further hearing 
of the suit.’ This was a case in- which 
farther evidence obviously was required, 
and the Judge was bound to adjourn the 
case, unless he was satisfied that the plaint- 
iff had, without sufficient cause, failed to 
pryduce his evidence in accordance with 
the proviso-nt.theend of the Section; This 
the Judge does not appear to have con- 
sidered, but he refused the adjournment 
simply on thé ground that‘the case was set 
down for final disposal. Had he considered 
this point, we think he must and ought to 
have come to ‘the conclusion that it wonld 
be’ most unreasonable to expect a plaintiff 
to come prepared, ‘at’ the first hearing and 
before he has*seen the defendant’s writtén 
statement, with evidence to meet such. ‘a 
case as this. ` i ; 

The case’ will, therefore, be remanded for 
the Judge to re-try the issues, a day being 


fixed .for that a as provided in 
Section 145.” = fs 
With reference. to the: Judge’s remark, 


that Mr. Justice Loch had’ condemned the 
manner. in which cases were postponed in 
the Civil Court at Gya, it is clear that the 
kind of. postponements which that Hon’hle 
Judge referred to were postponements made 
as.a matter of course and without good 
canse shewn, and it is scarcely necessary to 
point out that it was not his intention . that 
Judges should refuse to consider whether 
or .no the justice of the, case: eared is a 


plaintiff presented” a petition aching: that’ an j postponement. . echo Bie 


wee 


cannot mean the actual -receipt irrespectively of the 
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The 24th January 1867. °° : . 





a 


Pr esent : 


The Hon’ble Sir Barnes Peacock, Ka, 
Chief Justice, und the Hon'ble L, S. Jáek- 
son, Judge. ` - 
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behalf of a third person on the ground that 
such third person or a person thr cough whom 


-he claims-has actually and in good’ Jaith 


received and enjoyed such rent before and 
up to the time of the commencement of the 
suit, such ‘third person shåll'be made'a party 


Intervenors -Section 77 Act x of | to the suit, aud the question of thej getual 


1859 — Meaning of. actual receipt | 
,— Bona fides. ; 


1859. 


Special Appeal from a decision ‘passed by 


Mr. F. L. Beaufort, Judye of 24-Pergun- 
nahs, dated the 24th August 1866, 


receipt. and enjoyment of the rent by such 
i third person shall be enquired into, and tha 


Cae No 2795 of 1866 under Act'X of [ suis -shall be decided according to the result 


(of such enquiry.” 


re-, 


-` versing a decision passed by Moutcie ! 


- Delilooddeen Ahmed, Deputy Collector 
of that District, datea the 28th April 1866. 


Huronath Roy and others Objeciors) Ap- 
pellants, | 

` versus Kg 

Roy Chowdry (Plaintiff) èe- 
spondent, 

Mr. R. VeDoyne and Baboos Sreenath Doss 

aiid Bungshee Dhur Sein for Appellants. 

Mi, Q. C. Paul and*Baboos Moheadro Lal 

Shome nud. Motee Lal Mookerjee for 

“Respondent. : : a 


Prannath 


The words * the actual receipt and enjoyment of the 
rent’ in the’secund-part of Section 77 Act X of 1859 


question of bond fides alluded to in the first part of the 
dection. i 


Peacock, C. J.— Tae plaintiff sued. for. a 
kubooleat. His right was disputed, and the 
right to receive the rent was claimed by 
Huronath - Roy, ov: the ground that he had 
actually and in good fuith received and- en- 
joyed the rent before und up to, the time. of 
the commencement of the suit. Huronath 
Roy was made a party to the suit uuder 
Section 77 Act X'of 1859. The ouly ques- 
tion to bo enquired into as between the 
plaintiffand Hurouath Roy, therefore, accord- 
ing to the strict words of the Act, was the 
wetual receipt and enjoyment of the rent by 
Horonath Roy. This, no doubt, included the 
questiou of bond fides ou.his part. aono to 
- Isis remarkable that the words.“ aotually 
and in good faith” are used inthe first part 
of ‘the Section, but thatthe words ‘in good 
faith” are omitted in-the secoud-part- of it 
which directs what the: question to be en- 
quired into is to be.. The words are :—* When, 
in any suit between a landholder and a yot 
or under-tenant under this Act, the-right to 
receive the.rent of the land or ‘tenure culti- 
vated or held by the ryot.or under-tenaus is 
disputed, and such right-is claimed by’ or ou 


We think that the words “the actual receipt 
and enjoyment of the rent” in the second 
part of the Section cannot mean the actual 
regeipt irrespectively: of the question of 
bond fides. The Deputy Collector found 
that the intervenor wasin the nctnal receipt 
of the rent; but he said :—" The pleaders 
on behalf of plaintiff argue that, even it the 
intervenor’s. receipt of rent be ndmitied, it 
cannot he held to be band Jide, inasmuch 
as the Innds were included in the decree 
obtained by plaintiff in 1266 against tho 
intervetior, and the receipt was, therefore, 
against the order of the Civil Court and 
with ‘the ‘perfect knowledge that he, the 
intervenor, had been declared to have uo 
tight’ to the rent. This argament would, 
perhaps, have held good, if the fact of the 
disputed lands “being included i in the decree 
had been. patent on “the face of the’ decree. 
But such is not -the case. It cannot be 
known for certain from the decree, with- 
out reference to tiny other document. that the 
disputed jands are so ineluded, Even 
subsequent decision of the several Principal 
Sudder Ameens aud other officers are con- 
flicting. ‘The deposition of the nazir, who 
execiited the decree in qnestion taken before 
Baboo Koylas Chunder, Principal Sudder 
Ameen, distingtly excludes the disputed 
land from the decree.. Under these circum- 
stances the Court cannot hold the plaintiff 
entitled to the rent until he establishes his 
title to'it in the proper Court.” He does 
not, as we, uuders(aud, find ‘whether the 
lasid was or was not included i in the decree, 


Tho Judge on appeal said: —" It is ioe 
denied by the intervenor that -such a judg- 
ment was given iu favor of the plaintiff, and 
that the land decreed -was mado over. 
him in execution .of the decree; but it is 
contended that the Jand now in question is 
nob a part of the laud covered by that 
decree?” - 


It is argued $ he. learned Counsel for 
the. respoñident that the , Judge has, in ‘effect, 
fonnd “that ‘the land was included “iu the 
decree ;° ‘that possession of it was given to 


D 
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. the plaintiff ; and that the intervenor, con- 
sequently, could not actually and in good 
faith have received and enjoyed the rent up 
to, and at the time of, the commencement of 
_this suit. It appears to us that this by no. 
means follows from the Judge's finding of 
the faéts., 

The case must, therefore, be remanded 
to the Judge to-try : 1s¢, whether the inter- 
` yenor did actually receive and enjoy the 
rents of the land in question before and up 
to the- time of the commencement of the 

- suit ; and, 2ndly,- -if so, whether the inter 
venor was in such receipt and enjoyment 
of the rent, in good faith; and the Judge 

-ig directed to determine the appeal 
according to the result of that enquiry. 


eo’ 


punchukee, but that he must first, bring a 
suit for resumption, in respect of so much ` 
of the lands, if he. denies the punchnukee, 

lakhernj title. Bnt we are not of that | 
opinion. We think the Lower Court ‘had, 
jurisdiction to entertain this suit in respect. - 
of that portion of the land which is alleged $ 
to be punchnkee lakheraj. as well as in re- ` 
spect of that portion which was idmitied to 

be rent-paying. 
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The 25th January 1867. 
Pr resent : 


The Hon'ble H. V. Bayley and Shumbhoo-_ 
i nath Pandit, Judges. A 


A : . The 25th January 1867. 


Pre-omption—Minors. Ka l 
. _ Present: Case No. 2464 of: 1866. 
The Hon'ble F. R T = W. Markby, Special Appeal from a decision passed by, - 


Enhancement — Resumption — Pun- 
= chukee Dakheraj lands. 

i Case No. 1887 of 1866 under Act. X_ of 

1859.. 

Special Appeal from a decision passed by 
©- -the Additional Judge of Hooghly, dated. 
s ca the 28th April 1866, affirming a decision 

_. passed by the Deputy Collector of that: 
. District, dated the 30th- August 1865. : 
- Maghub Janah and another (Defendants) 
A _ Appellants; 


the Judge of Tirhoot, dated the 27th. 

"June 1866, affirming a decision passed a 
by -the Principal Sudder Ameen of that 
District, dated the 24th August 1865: “i 


Meor Murtaza (Plaintiff) APPIN 
versus 


Lalla Nursingh Suhne and others. 
(Defendants) Respondents. 


B y VETSUS ` 

Raj Kishen Mookerjee (Plaintif) 
„and others (Objectors) Respondents. 
Babbo Bungshee Dhur Sein for Appellants. 


`” Baboo Umbika Churn Banerjee for 
A Respondents. - 
` A zemindar may sue to enhance punchukee lakheraĵ 

land without first suing for their resumption, 

. Markby, J.—THe decision of the Lower 
Court i is rights, The plaintiff ‘sued for en- 
- hancement’ of rent over a considerable area.” 
The defendant, as to part of the land, admit- 
ted that it was rent-paying ;.as to another 
DEE, he alleged that it was-held at a small 
nominal rent Under a tenure called a pun- 
'ehukee Inkheraj; as to, a thicd part, that 
it was held rent-free. . The only point in 
, this appeal arises. in respect of the pun-, 
chukėe lakber aj lands. It is contended 
that the .zemindag cannot bring a suit to 
enhance the rent of the lands alleged: to be: 


TMr- C. Gregory nnd Babao- Romanath. a 
i "Bose for Appellant. : 


Mr. R. E. Twidalé and Baboo’ Mahesh 


Chunder Chowdhry for Respondėnts. 7 


The right of ‘pre-emption, accruing during minority: 
is not to be kept suspended uniil majority, 


Pundit, J—Tae Lower: Appellate Court . 
disbelieved the allegation of the special np- 
pellant that he’ lear nt of the sale, the, | 
pre-emption. of: which is claimed by the spe- 
cial nppellant, a few days after special appel- 
‘lant’s arriving at majority, because it had 
reason to infer from certain documents be-- 
fore it that the special appellant could not 
| bat have known of the fact before, 


The special ‘appellant contends that these 
documents are not legally sufficient to justify 
thes an inference as has been drawn’ from 

them by the Lower Appellate. Court. 


3 
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We hold'that' one of these documents re- 
lated to a cuse in which the sale in dispute 
was involved ; the Lower Appellate Court 
was, therefore, justified in inferring : know- 
ledge. - Further, there is no legal error in 
the reagoning upon which the direct testi: 
mony of the special appellant i is disbelieved. 
It is a finding of fact,:and the reasons’ are 
those on which the Lower Appellate Court 

might exercise its discretion in coming ' to 
such a finding ș 

Further; we do. not see that a'right of 
pre-emption accruing during ° minority is to 
be kept suspeniled, and the Courts required 
_ to taka notice of only. the knowledge which 

the minor may be shewn to have “aequired 
after his arrival at majority, even if, as here, 
„he has been ull along living -with or near his 
own relatives, the vendors. a 
Seving, then. no reason to set aside the 
decree of the Lower Appellate Court, we 
dismiss the special appeal: with 3 costs. 


` possession of certain ‘ryotee lands. on an 
alleged right of purchase at a sale in execu- 
‘tion of the tyottee tenure of Yusoof and 
‘Abdool'Sufee’ for arrears of rent., Plaintiffs 
allege they héld this right under etmamdars 
Omed . and Ossman. This Omed Ali, the 
Judge states, and the records show, was the 
father of plaintiff Ozeeooddeen, and is‘ dead. 
The sale took place for arrears due to this 
Omed Ali as etmamdar, and Ozeeooddeen ` 
took out an execution as heir ta his deceased 
father; and then himself was the put- 
chaser in execution as nbove stated. On the 
Court’ Ameen proceeding to put plaintiff 
in possession, defendant Fidaye Shikdar and 
an alleged ryote under him, Mynooddeen 
(admitted to be Fidaye Shikdar’s son), opposed, 
and -alleged that- this ryottee tenure. was 
not in Omed and Ossman’s etmamdaree, but 
in thas of defendant’s (Fidaye Shikdar’s). 
It was added that if came to Mynooddeen 
on relinquishment of ‘Yusoof ind Abdool 
‘Sufee. Thereupon, action being taken 
| under Section 269 Act VII of 1859, the 
Sudder Ameen, on the 30th March 1863, 
overruled the objections of Fidaye. Shikdar 
and Mynooddeen. The Judge finds ns a 
fact, however, that £ the Inst “named parties . 
have, from the date of Court Ameen giving 
possession to plaintiff of the right, title, and |; 
interest in the land that belonged’ tio Yusoof 
and Abdool Snfee, held” adverse ° possession, 5. 
in spite of the decision of the Sudder Ameen Jie 
-of the 80th May 1863.” . ~ v aE: 
The first Court tried the i issue of. timita- ° 
tion and title together ; and, with reference 
to an Ameen’s report, the first Court gave” -. 
plaintiff a decree for A. 14-12-2, and dis- er 
missed his case-as to A 1-12. J 


In appeal the Judge ducides :— Now, 
although as stated ‘above, it appears to me 
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The 25th January 1867. ° 
. Present: . 


-The Hon’blo H. V. Bayley and Shumbhoo- 
nath Pundit, Judges. `` 


Procedure (Object of new Godé)—i- 
mitation — Dispossession — Section 
`- 269 Act VIII of 1859. 


Case No. 2423 of 1866. 


‘ Special Appeal from a decision passed by | 
the Judge of Chittagong, dated the 21st 
July 1866, modifying a decision passed 
by the Principal’ Sudder ‘Ameen of that 
Distrist, d ited the 30th December 1865. 


Filaye Shikdar and others (Defendants) 


Appellants that plaintif? is entitled to a. decree for the 
a versus ‘ ryottee right, title, and interest nlleged to 
‘Ozeeooddeen and others (Plaintiffs) Ke- | have belonged to Yusoof and Abdool Sufee 
spondents, : in the suitin which he obtained a‘ decree 


against them, and iu execution of which he 
purchased 1 those rights, &e, and this, if 
on no’ other ..ground, still on the ground 
of his having been put in formal pos- 
session thereof hy - the Civil Court Ameen, 
under Section 263 of Act. VIII of 1859, and 
of defendants Fidaye Shikdar and vw 
deen not having sued under Section 269 of 
Act VILI of 1859. and Clause 8 Section 1 
of Act XIV of 1859, (vide: High Court's 
. Decision of 16th January 1865, Bedbee Su- 
bourn defendant, appellant,) within the pre- 

` Bayley, J.—Tars is a case in ‘which scribed limitation of one year. I’ nevertheless 
“plaintiffs Ozeeooddeen and “others sie for ltlink that, ds there appears to be proof on‘ re- 
Es ; : ‘ A- 


` Mr. R. E. Twidale and Baboo Kishen 
ee Dyal Roy for Appellants. 


Mr. C. Gregory nnd Moulvie Murhumut 
Hossein for Respondents. ` ' 


. The object of Courts of Justice ünder the Code of 
Civil Procedure is, if possible, to decile at one and the 
game time all questions which can justly be so decided, 
and vot to assist parties in yiluscessarily prolonging 
Hitization. 

Section 269 Act VIII’ of 1859 does not cnntemplate 
that the party in actual possession must sue regularly 
to get possession within one year, but that the persoa 
wio is not in actual - -possession shall de 50, ' 
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“eordof the existence of the ryottee right, title, 
and interest of Yusoof and Abdool Sufee in 


‘the land in question at or.about the time of 


the estate, and asa briéf history of the con- 
‘tents regarding ihis tenure may be of -use, 
‘should: there be future litigation between the 
parties, the following may be, with _advan- 
tages here reearded.” -- 

-He then goes.on to give a history “of the 
` "ease, the substance of which has been above 
‘given, and, as we read his. judgment, comes, 
"tó tio finn] or determined decision on plaintiff's 

title. The Judge concludes as follows :— 


“ On the above grounds, then, viz. on the’ 


ground of appellant Fidaye Shikdar being 
barred by limitation from opposing plaintiffs 


taking possession of and‘ obtaining a decree | 
for establishment of- title to the ryotteo. 
‘tenure,-of ‘Which, possession was given him. 
Section - 


by the Civil Court Ameen. under 
263 Act VIII of 1859, on the 30th August 
1861; on the ground ofits being satisfactorily 


proved that ` Yusoof ‘snd “Abdool Sufee or: 
their heirs, held, under ryottee' tenure, the, 
Jouds.in dispute ; and also on the ground of: 


Fidayei Shikdar, ` on. his- own sbowing in 


paragraph 4 of his reply” in the original’ 
suit, having no further. interest in the land = 


I dismiss his appeal with costs.” 
_ The defendant appeals” spécially, urging— 
~ 1sti—'Thàt the rights of the etmamdaré 


were before “the Lower « Appellate Court’ 


for adjudication, andit pughts to have decided 
them in-this case, 
- Pnd.—That. the actual possession is with 
the defendant, and the ¢ontrary not being 
found by the’Lower Appellate Court, limita. 
tion under ‘Section 269 ne VU of 1859 
‘does siot‘apply:> i 
After hearing Counsel “i on 1 both ala and 
‘réferring: to the record, and specially consi- 
. dering the peculiar, circumstances of this case, 
we thiuk thiesé .pleds on special: appeal are 
valid: 


Ou. the first. plen. we -observe that it is, 
that .the-sons of. the etmamdars, who. 
haye been put-f for ward as ryots are, in fact, . 
(though they -may not be in name) disputing | 
ais. to, whose etmamdaree shall ‘be declared to ' 
contain’ the ryottee lands of Yusoofand Ab- - 


ire 


- dool Sufee. “The Lower ‘Appellate Court, 
mewn our view, clearly refrains, from adjudicat- 
ing that matter, and only. really gives its deci- 
sion'as on the ground of limitation, . Now, the 
object of Courts, of Justice under our Code is 

not to assist parties who, under the vame and 
tiile of ryots (not impossibly - acquired by 
legal process) are.capcenling. theirstrongerand 
larger rights, and ure not haviug the adj udica- 
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tion once and altogether of those larger rights 
owing to their pleading other inferior rights, 
and thus unnecessarily prolong litigation and 
shift. the scene of all this fencing from Court 
‘to Court. The object of our Courts is, if pos- 
sible, to decide together:at one and the 
same time.all questions which can be justly 
šo decided. There can-be no difficulty in 
acting upon this view in this case with 
perfect j justice to all parties, and we shall, 
therefore, order it to be done.. 

On the second plea we ‘think the Lower 
Appellate Court is wrong. > It relieson Sec- 
tion 269 Act VIII of 1859. Now that Sec- 
tion is as follows :— 

“Tf it sliall appear that the resistance or ` 
obstruction to the delivery of possessian was 
occasioned by any person other than the 


‘defendant claiming a right to the possession 
‘of the property sold as proprietor, mortgagee, 


lessee, or under any other title, or if, in‘*the | 
‘delivery of possession to the purchaser, any 
snch person claiming as aforésaid shall: be 
dispossessed, the Court, on the complaint. of 
the purchaser or- of such person claiming as 
aforesuid, if made within ome month from 
the date of'such resistance or obstruction, or 


‘of such , dispossession, as the-case may’ be, 


shall. enquire into the matter of the complaint, 


-and pass such ordér as may be proper in the 


circumstances of the case. The order 
shall not be subject to appeal ; but the party 
against whom itis given, shall be-at liberty 


| to bring a suit to establish his right at any 


time within one year from the ‘date there- 
of”. ‘ el BS 


“This Section i io our opinion does’ not con- 
template that the party in actual possession 
‘must sue regularly to.get possession -within 
one year, but that the person who is vot in 
actual possession shall do so. Nov, it ‘is ~ 
clear, to our minds that, in this case, even upon 
the Judge’s own record of its judgment, there 
is but an order of ‘possession given -to the 
plaintiff, and not actual possession which. is 
with defendant. We think, then, that such 
defendant is not barred by limitation: .in this 


. case, and, therefore, the only clear ground on 


which the Lower Appellate: Court ‘has de- 
cided agaiust defendant: is an erroneous 
ground. : 

Under this state of fact, we are of opinion : 
that the case should be” remitted to thé first 
Court, where there should be tried these. 
issues, visi ' 

1st. Whether the lands sued for a pper- 
tain to’ the etmamdar of Omed and i 
or of defendant Fidaye i P. 
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-It is. no“ exeuse--undér the- new Law:of 
‘Limitation-that, before the suit for the origine ` 
-al lands was: decided, ` the party could not 
safely sne for accretions to them. 

In this view-we do not see- ány ground 
upon which -the bar - to ‘the. plaines suit 

can be removed.. 
J We, ‘accordingly, reverse the dudes of the 
i| Lower’ Appellate Court with costs, and, de- 
creeing-the special appeal with costs, uphold 
-the order of the Court of first ingtance, dis- 
missing the suit of the..p! laintiff with coats 
as barred by limitation. - 


` 2nd.—Whether the ryotteo-rights.are with |.. 
Mvnooddeen, and after him with’ defendant 
Fidaye Shikdar, as the latter alleges, or with 
Ozecooddeen plaintiff. f 

The case is-remanded - HASTE to: be, 
Testried, with reference" to the abové remar ks. 


£5 


The: 25th January ‘1867. 
- Present: . f 


The H gols H. V. Bayley. and Shumboonath 
; Pundit, Judges. - wo 


Eimitatién—Alluvial lands. : 


Case - No. 2408 of 1866. “The 25th Januaty - 1867. 


i 7 2 - A Present: 
‘Special Appeal from a decision pissed by ’ 
the Judge. of Hooghly, dated ‘the 14th The Hen ble F. eee and W. Markby, 


August 1866, reversing.a decision passed |. 
. by the Principat Sudder Ameen of ‘that 
District, dated the Lith May 1866. 
Luchmee Narain Shah-avd others (Defend- 
_ Ants) Appellants, - 
“versus 
Jutadharee Holdar and others (Plaintiffs) 
and others (Defendants) Respondents. 
‘Baboos. Juggodanund Mookerjee and. Tool- 
see’'Dass Seal for Appellants. `, ` 
‘Baboos Dwarkanath Hitter, Luckhee Churn 


Bose, ani’ Doorga Dass’ Duti for Re- 
eponderits. 


Evidence—Ejectment. (under Section , 
. 15 Act XIV of 1859). `` 
Case No. 1848 of 1866. 

Special Appeal from, a decision passed, by: 
the Judge of Rajshahye, ‘dated the 24th 
. April 1866, affirming a decision passed 
` by the ‘Moonsiff of Shahzadpore, ` dated 
. the 9th September, 1865. 

Bullubee Kant Bhuttacharjee ‘and another 

{Plaintiffs Appellants, i 

wT tte persus: oe 

Deejodhan Shikdar and “othets (Defend: 

'-10 ants) Respondents. - 


Baboo Romesh | Chunder Mitter ‘for ; "Appel 


S ig 


~ The cause of action in respect of accretions ‘accrues 
from their formation and deliv ery to the defendant, 


Pundit, J—In this ease it is found: by , lants. 
the Lower Appellate Court that. the- lands in‘ oe? 
dispute formed and were’ settled with the: Baboo Mohinee Mohun Roy . for- Respond. 
; ents. >- ~ 


defendant -long before 12 yous from “the 
present suit, 

. Even admitting that the sinner grant: 
ed to ‘the defendant for the” lands - now in 
dispute, was the -first recognized .proof of 
‘the settlement with the.deféndant, it does 
not help the plaintiff, as the date of that also 
is beyond 12 years from the date of: this 
saik ` 
- «There is no reason why: ihe cause of action: 
in the pr esent case, which is for accretions 
to the 3 cottahs of land for which plaintiff, 
respondent, had sued before and obtained a 
decree ini 1858, should be 24th. Séptember 
,1862; the date upon which the Plaintiff got 
possession of the wslee landa.. Nor ‘is’ ‘the 
date of the decree the cause of action. “The 
real cause of action is the. formation of the! 
lands in dispute, and their being ` made -over 
to the'defeudant, special appellant: 


In a suit to establish title, evidence of the pianie 
possession prior to the, summary award under Section 
„15 Act'XIV. of 1859 under which he wae’ dispossessed,- 
“may be good evidence of his title and must -be coit- 
sidered: : 

Kemp,- J.—TuHIs was a ‘suit to recover, 
possession of certain property as mal lands 
belonging to” the plaintiff's estate, and from 
‘award under Section 15-Act XIV of 1859. 
The defendants claimed them ‘as ae, 
lands belonging to their estate,  - 





quire into the” factiof plaintiff's possessi 
prior to ‘the award ander Section 15, inns- 
mush ‘asin a-‘suit to establish litle, .the 
question ‘of: possession must be considered to 
have’ been’ ecoitclusively determined by. the 
summary i iward under Seetion 15, and cannot 
be re-opened. ` i TEE 


` to’ Ta 


. The Judge “has held that hé cannot en 


. + 
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We think that the Jndge was wrong in 
refusing to consider the evidence of posses- 
sion prior. to the award under Section 15, 
tendered by the plaintiff. Such possession 
may he good evidence of the plaintiff's title, 
and this is a suit to establish his title and 
must be considered. A decision of a Divi- 
sional Bench of this Court, present Justices 
Bayley and Shumboonath Pundit, Special 

Appeal No 23857, has been shewn to us 
which takes the same view of, this question. 

Remand for re-trinl with reference to the 
above remarks. 


The 26th January 1867. 
Present: 


The Hon’ble J. P. Norman and W. S. Seton- 
Karr, Judges. 


Onus probandi—Separation of Joint 
Hindoo Family—Allegation of joint 
_ estate. 


yt -© Case No. 2455 of 1866. 


Special Appeal froma decision passed by 
the Judge of Moorshedabad, dated the 
12th July 1866 reversing a decision 
passed by the Sudder Ameen of that 
District, daied the 15th January 1866. 


Ram Gobind Koond .and another (Plaintiffs) 
Appellants, 
' versus 


Synd Hossein Ali and others 
(Defendants) Respondends. 


Baboos Kalee Kishen Seinand Mohinee 
Mohun Roy for Appellants. 


Moulvie Syud Murhumut Hossein for Re- 

: : spondents. re 

After a general separation in food. and a partition of 
estate, and after the brothers have ec»mmenced to live 
separately, if any one of them comes into Court alleging 
that a particular portion of property originally joint 
-continues to remain so, the onus of proof lies on him. 

Norman, J.—We think that there are no 
grounds for this appeal. 

The defendants are, purchasers ata sale in 
execution of a decree of the property of one 
Lukhun Koondoo. In the execution case, 
Ram Gobiad and Radha Gobind, the brothers 
of Lukhun, intervened and claimed the 
property now in suit as having been devoted 
to, the family idol. ‘Their intervention was 


Moulvie 


disallowed, and the property sold as that of | 


the judgment-debtor, 

..The representatives of Ram Gobind and 
Radha Gobind no® sue thé auetion-purchas- 
er: alleging that the three brothers were 


Costs to follow the result. |, 


joint in estate, nnd that they are entitled to 
10 annas 13 gundahs, &c. of the property. 
The Judge, in trying the ense, east the 


‘onus upon the plaintiff ; and, under the partis 


cular cireumstances of the case, we think that 
he was quite right in doing so. 

It appears by a certain farkhuttee dated 
in 1252, which was produced by the plaintiffs 
in evidence in the suit, and probably also in 
the execution case, that it was admitted and 
therein stated that the three brothers were 
carrying on trade separately and lived sepa- 
rately. But it appears that 34 beegahs of 
property, which had been ancestral, wera 
reserved for the worship of , the family idol, 
it being agreed that they were'to be enjoyed 
jointly. 

We think that, after a general separation 
in food, and n partition of estate, and after the 
brothers have commenced to live separntely, 


-| if any one of tlrem comes into Court alleging 


that a particular portion of property original- 
ly joint continues to remnin so, the onus 
properly lies on him. 3 

The Jndge. in trying the ense, held, for 
reasons which appear to us satisfuctory, that 
the plainsiffs failed to show that the property 
now in suit is identical with the 34 bee- 
gahs declared in the farkhuttee to he joint, 
and devoted to the service of the idol., 

We do not express any opinion as to how, 
the burthen of proof would have been shifted 
by the summary decision under Section 246, 
of Act VIII of 1859. 

‘If the plaintiffs had any reason to com- 
plain of the Judge’s decision, on the ground 
that it proceeded upon insufficiency of evie 
dence—if they could have adduced further 
evidence not brought before the Judge at the 
hearing—possibly the Judge might have cor- 
rected the matter on an application for 
review. : 

The appeal is dismissed with costs and 
interest, 


The 26th January 1867. 
Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble E. S. Jackson, 
Judge. i l 

Appeal to Privy Council—Transla- 
tion of documents not evidence in 
the causo. f i 

Petition of Raj Coomar Baboo Deo Nandun 

: n, Singh. ; f 

Baboo Kishen Kishore Ghose for Petitioner. 


_ - Where it was impossible to say whether certain ne- 
count-books and pspers were material or relevant oF 
even were part of the evidence in- the cause,- the . High 
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Court declined to put the appellant in an appeal to Eng- 
land to the expense of translating and transcribing them, 
but gave the respondent the option of translating 
them at his own expense, with a view to their being sent 


to England as an appendix to the record, leaving it to- 


the Privy Council, in the event of the respondent 
being successful, to make any order they pleased as‘ to 
the costs of translation. 

` Jackson, J.—Tuis is an. application by 
the respondent in an appeal to England, and 
the applicant’s prayer is that the Court 
should require the whole of certain books 
of account which have come up with the 
record to be translated at the cost of the 
appellant, and the translation to-be printed 
` and sent home. y 

It appears that the suit related to certain 
property in Behar, and the main question 
in the suit was whether the family, which 
was Hindoo, had been joint or separate. 

The suit was commenced under the old 
procedure, and a number of books and 
papers connected with’ the family receipts 
and disbursements are produced by: the 
defendant, respondent, with the view of 
proving the family to have been joint in 
dealings and in estate. 

This Court reversed the decision of the 
Zillah Court, and gave judgment in favor of 
the defendant. An appeal to Her Majesty 
in Council has now been preferred by the 
plaintiff who moved before the Judge in the 
Miscellaneous Department to strike out of: 
the list of papers for translation, the books 
and papers referred to, being 

Mashkabar Roznamcha—24 in number. 

Bohee Jumma Khurach—8 in number. 

And the respondent now asks that these 
should be translated entire. 

It is admitted that, although these books, 
in some irregular way, accompanied the 
record, no entries ‘from them were ever 
tenderad to the Court in evidence ; and that 
neither the judgment of the Zillah Court, 
nor that of the High Court in appeal, 
contained any reference whatever to these 
books or papers. ; 
’ This being so, it is impossible for us to 
gay that they are either material or relevant, 
or even that they are part of“ the evi- 
dence” in the cause. ~ 

We cannot, therefore, put the appellant 
to the expense of translating and transcrib- 
ing these papers. To do so would be an 
unmeauing aud vexatious impediment to his 
carrying on his appeal. 

If, however, the respondent, acting -under 
the advice of his vakeel, should think fit to 
have the papers in’ question translated at 
his own expense, they be may sent to England 


as an appendix tó the record; and, if the 
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respondent should be successful, the’ Privy 
Council can make such order in respect of 
the costs of translation as their Lordships 
may think fit. ae 

We have sought, in making this order, 
to lay down a rule which will be applicable 


.to similar cases which frequently occur. 


If they be sent home as an appendix by 
the respondent, a copy of this judgment 
should be sent, soas to explain the reason 
of their being so sent. - 





“+ The 26th January 1867. 
Present: 


The Hon’ble J. P. Norman and W. 8. 
Seton-Karr, Judges. 


Sale Law — Under-tenures (Annul~ 
ment of — by lessee from auction- 
purchaser)—Evidence (of confirma- 
tion). 


Case No, 2127 of 1866. 
Special Appeal from a decision passed by 
the Officiating Additional Principal Sud- 
der Ameen of East Burdwan, dated the 
9th May 1866, affirming a decision pass- 
. ed by the Moonsiff of Mungulcote, dated 
the llth January 1864. 
Tara Chand Dutt (Plaintiff) Appellant, 
versus 


Mussamut-Wakenoonissa Bibee and others 
(Defendants) Respondents. — 
Baboo Otool Chunder Mookerjee for 
Appellant. 


No one for Respondents. 


Where an auction-purchaser did not ayail himself of 
the, power vested in him .by law to avoid and annul a 
tenure created by his predecessor,—Heup that it was 


> t 


.not open to any person now holding his estates, and still 


less to a mere lessee claiming under: him, to avoid. the 
tenure. D ot AN 

The giving of receipts for rent, coupled with the fact, 
of payment of rent at the okl rate, down to the present 
time, is evidence of confirmation of the tenure by the 
auction-purchaser and his successor. \ 

Norman, J—Tuis is a suit by the 
plaintiff claiming possession of certain ay- 
mah land under a perpetual lease dated 
the 2ist Bysack 1269, of which the plaint- 
iff ‘alleges that he has been dispossessed amm 
by the defendants. 

The defendants claim as holders of a 
kaemee jote, a tenure which is said by 
them to have been created iu or prior to 
1213. $ ; , Ke 

The Principal Suddet Ameen’ finds that 
the defendants’ title as Kaemee’ jotedars 


ernt 
MES e 


=. 
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has been established in proof, they having 
produced dakhilahs for rent from 1213 to 
1268 B. E. 

The plaintiff appeals and contends that 
he, being the lessee of a person who pur- 
chased the holding of the superior tenant in 
1244, is not bound by the tenure created by 
his predecessor, and the fact that receipts for 
rent given by his immediate predecessor,— 
the auction-purchaser—have been produced, 
does not show that such auction-purchaser 
confirmed the tenure, 

The rights of the auction-purchaser were 
created by Regulation XI of 1822, Section 
80. Under the powers given by that 
Section, the auction-purchaser had a right 
to avoid and annul all tenures which origin- 
ated with the defaulter or his predecessor, 
and there is no doubt that in 1244,or within 
a reasonable time, or, perhaps, within such 
time ‘as would be allowed by the Law of 
Limitation after that date, the auction-pur- 
chaser might have avoided the tenure of 
the defendants. But, ashe did not do so, 


as he did not avail himself of the powers. 


which the law gave him, within any such 
time, it is not open to any person now 
holding his estute, and still less toa mere 
lessee claiming under him, to avoid the 
tenure at the present day. 

We have no doubt that the giving of 
receipts for rent, coupled with the fact that 
rent at the old rate had been paid down to 
the present time, is abandant evidence that 
the auction-purchaser and his successor have 
confirmed the tenure, if that was necessary. 

The appeal is dismissed but without costs, 
no one appearing for the respondents. 


The 26:h January 1867. 
- Present: 
The Hon’ble J. P. Norman and-W. S 
Karr, Judges. 
` Municipal — Section 77 Act III of 


1864 B. C.— Notice of action against 
Commissioners. 


z Case-No. 2471 of 1866. 

Special Appeal froma decision passed by 
the Judge of Nuddea, dated the 3rd July 
1866, affirming a decision passed by the 


Sudder Moonsiff of that District, dated 
the 28th November 1865. 


. Seton- 


Abhoyanath Bose (Plaintiff) Appellant, ~- 


wersus 


The Chairman and the Deputy Chairman of 
the Municipal Committee of Kishnaghur 
*(Defendants) Respondents. 
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Baboo Bhuggobutty Churn Ghose for 
Appeliant. 


Baboo Nursing Chunder Mitter for 
Respondents. 


A notice of action against Municipal Commissioners is 
absolutely necessary under Section 77 Act ITI of 1864 
B.C. A notice objecting to and asking for a re-con-~ 
sideration of the order complained of is not sufficient. 

Norman, J.— Tus is a suit against the’ 
Chairman and Vice-Chairman: of the Muni- 
cipal Commissioners for the town Kish- 
naghur to restrain them from nfertering 
with aroad-which the plaintiff declar ed o 
be his private road. 

The Moonsiff dismissed the suit or 
merits. 


he 
The plaintif appealed to the Judge. 


,The defendants on cross-appeal objected 


that, as no notice of action had been given 
to the Municipal Commissioners, the suit was 


‘not maintainable. 


: The Municipal Commissioners had declared 
the road to be a public road. This was an 
act done under the powers and provisions of 
the 77th Sec- 
tion of which expressly provides that no 
action for such a matter shall be brought 
until one month after notice in writing shall 
have been delivered at the office of the Com- 
missioners, &¢., and unless such notice be 
proved, the Court shall find for the defend- 
ants. 
The vakeel for the plaintiff contends’ that 
a notice objecting to the decision of the 
Municipal Commissioners, and askiug for re- 
consideration of the order in which the appel- 
lants were referred by the Commissioners to 
any civil remedy they might have, is enough.. 
But the words of the Section are clear and 


‘imperative, and we think that the Judge had 


no alternative but to dismiss the suit. 
The appeal is dismissed with costs. 


The 28th January 1867. 
Present: 


The Hon'ble G: Loch and A. G. Macpher- 
‘son, Judges. 


Estoppel—Act X of 1859 — Declara- 
tory suit. 


Case No. 1303 of 1866. 


Special Appeal from a decision passed by 
Mr. C. S. Belli, Judge of Rajshahye, 
dated the 19th January 1866, reversing 
a decision passed by Mr. W. Wright, 
Principal Sudder Ameen of that District, 7 
dated the 30th May 1865. SORE 
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` Pitambur. Shaha and others. (Plaintifis) | 
Pesetionts: 


- 1. versus: 
Ram Tey Ghose mid’ others (Defendants) 
. Respondents. . ` 
Baboo Hem. Chunder Banerjee for Appel- 
. Sy lants. 
Baboos Dwarkanath “Mitter and JIssur 
Chunder Chuckerbulty for’ Respondents. 
The proceedings in a suit under Act X of 1859, in 


+ which ‘the Collector did not finally adjudicate upon the 


genuineness of a pottah, although he accepted it’ as 
genuine, are no bar to a Subsequent suit. in -the Civil 
Court for a declaration that the pottah is a forgery. , 

è Where a plaintasks for -more’ than’ the: plaintiff is 
entitled to, the Court may give him such relief as is 
within the Court’s jurisdiction and as the Court may 
decree him eutitled to. 

Macpherson, J.—Txe plaintiffs in this 
ense sued in the Civil Court for a declaration 
that a certain pottah pleaded by the defend- 
ants in a suit in the Collector’s Court is. 
a forgery, and for a declaration of the plaint- 
iffs’ right to assess rent (at the rates pre- 
vailing in the neighbourhood) on the lands 
comprised i in the said pottah. 

The Court of first instance,” on the, day’ 
the ‘case ‘came on for hearing, amended the 
plamt by striking outsd much of it as prayed 
for a ‘declaration of-the right to assess, 
béing: of opinion apparently that, so far 
as the assessment of rent was concerned, 
the Reveuue Court alone had jurisdiction, 
The oue issue as to the genuineness of the 
pottah was tried, and it was decided in 
favor of ‘the plaintiffs. ‘ 

The Lower Appellate’ ‘Court: held that 
the ` Civil , Court -had™ no, jurisdiction to en-, 
tertain the suit’ as originally framed ; that 
the Court had ‘no, power to amend the plaint. 
as had been done ; and that tbe plaint 
amended’ ‘was bad, ‘as it simply sought 
a declaration as to the genuineness of the 
pottnh, while no consequential relief was 
sought, or, if squght, ‘could be granted by 
the “Civil Courts.” The plaintiffs’ suit was, 


_ therefore, dismissed-with costs. 


In appeal it is contended before, us that 
the amendment of the plaint was proper, or 
at any rate that, even if thè plaiut was bad 
ns- to` so much of it.ng sought to declare’ the 
right to assess rent, ~the’Court was bound 
to-go into und decide the issve-as to the 
pottah ; and’ it is‘argued that the prayer for 
a declaration as to ‘the pottah is uot’ incotsé- 
quential, inasmuch as a declaration as to it 
would be most impor tant in-its immédiate 
effects on the position of the parties. 

It appears that the pottah in question was 
plonded in a suit-sin. the Collector's Court’ 
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which y was decided in defendant's favor, prior 
to the institution -of the present suit in the 
Civil Court. But the Court in’ that suit 
does- not finally adjudicate upon the issue 
ofthe- genuineness of the pottah, the Uol- 
lector in:his judgment expressly siy ing that 
he does not do so. The proceedings in that 
suit, therefore,. form no bar: to the present 
suit (see Oomachnro Duit’ versus Beck- 
‘Reporter 3, Act X), 
Moreover, ` we do not think that the mer ely 
declaratory decree prayed for is inconse- 
quential, ‘because the’ relief consequential 
on n declaration of the invalidity of the 
pottah’ may be immediate and most sub- 
stantial ;.and we are of opinion that itis quits, 
a. sufficient: basis on which to support a 
declaratory decree,* even though resort may’ 
eventually be necessary to another Court 
to enforce the consequential relief. 

‘We further think that, even if the plaint, 
asked for more tlian’ the plaintiffs were 
entitled ‘to, ihe Court was right in giving 
the plaintiffs such relief ‘as was within the 
Court’s jurisdiction, and as the Court deemed 
thenr to be entitled. to. It is the daily 
practice -of-every Court to give decrees in’ 
favor of plaintiffs for something less than 
what they mny bave claimed. 

On the whole we are of opinion that the’ 
case must be remanded to the Lower Ap- 
that the question of the 
genuineness or otherwise of the pottah may 
be: tried and ‘decided. 


REPORTER. 





“The 29th January 1867. : 


Present: 


The Hon'ble C. B. Trevor nnd F. A ae 


Judges, 


i Jurisdiction=Kubooleùt—Fishery. 


Cases -Nos. 2493 and 2497 of 1866 under 
i “Act X of 1859. 


Special Appeals from decision passed by the 

. Officiating Judge of Chittagong, dated the, 
8th .August 1866, affirming a decision 
passed by the Deputy Collector of that 
District, dated the 26th February 1866.. 


Koylash Chunder Dey-(Plaintiff) Appellant, 
s a versus i 


sèy Narain Jaloonh and others ipo 
Respondents, 


Baboos. ‘Nuleet Chunder. Sein and ‘Pans 
z Churn Banerjee for Arelia. 
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` No one for Respondents. 

A suit for a kuboolent for the payment of the rents 
of a fishery ia cognizable under Act X of 1859. $ 

Trevor, J-—Tue plaintiffs in these cases 
having, as they allege, established their 
right to the fisheries in question, now sue 
the defendants in possession of them for 
kubooleuts. 

The first Court dismissed the plaintiff’s 
claim, inasmuch as-the fishery was situated 
in an arm of the sea, and the High Coart 
has ruled that no Zemindar is entitled to 
rents for the'same. f 

The Lower Appellate Court considered 
it unnecessary to do more than declare Aiat 
the plaintiff's suits be dismissed, inasmuch as 
suits for a kubnoleut for the payment of the 
renta of fisheries are not cognizable under 
Act X. ` 

Plaintiff now appeals specially, urging 
that, as the High Court has ruled—(see 
Vol. V., Weekly Reporter, page 20)—that 
suits for the rents and for the enhancement of 
the rents of fisheries are cognizable under Act 
X of 1859, it follows that suits for an agree- 
ment to pay those rents are cognizable also, 

We think .that the contention of the 
plaintiff is sound, and that the cases may 
be remitted to the Judge for him to exercise 
jurisdiction, and to determine whether they 
are entitled to kubooleuts or not from the 
defendant. 





The 29th January 1867. 
` Present: 
-The Hon’ble C. B. Trevor 
Glover, Judges 
Enhancement —Rule of proportion. 
Case No. 2201 of 1856 under Act X of 1859. 
Special Appeal froma decision passed by 
Mr. A. Abercrombie, Judae of Dacca, 
dated the 80th Muy 1866, affirming a deci- 


sion passed by the Deputy Collector of 
Fureedpore, dated the 25th February! 866. 


Showdaminee Dassee (Plaintiff; Appellant, 


and F. A 


VETSUS 

“Bhookool Mahomed (Defendant!) Respond- 
ent. 

Baboo Chunder Madhub Ghose for Ap- 

i pellant. 


Baboo Pearee Lal Roy for Respondent. 


.{ “Ina suit for enhancement where not only the value 
of the produce has increased, but the p: oductive powers 
of the land has decreased, and the expenses of cultivation 

-decre sed, the formula to be applied in determining 
the rent will be as follows:—The average valne of the 
produce before the decrease in the productive powers 


of theland, will be to the average value of the present 
decreased produce, minus the increased cost of pro- 
duction, as the rent previously psid will be-to that 
which the land ought now to pay. 


Trevor, J.—PLAINTIFE sued to enhance the 
rent of the defendant: after issue of notice. 
Plaintiff alleges that defendants have hither- 
to paid only 34 rupees for 30 beegahs of land ; 
that they have got 40 beegahs in their’ 
possession ; and that on the ground both of 
increase in the productive powers of the 
land and increase in the value of the pro- 
duce, they are entitled to rupees 182. 

The defendant pleads non-liability to en- 
hancement, as his rent is of a permanent 
nature from the time of the settlement, 

The Lower Gourts gave plaintiff a decree 
according to an admission made by the de- 
fendant in the course of his examination. 

Plaintiff now appeats specially, urging 
that no enquiry hus been made, nor has any 
decision been come to according to the prin- 
ciple laid down, in the Full Bench case of 
Ranee Thakooranee. 

That case is inapplicable to the present 
case. It applied only to cases in which the 
sole ground for enhancement was an inercase 
in the value of the produce, and to cases in 
which the rates had not adjusted themselves 
to altered circumstances. In the présent 
cease it has been found below, that not only 
hasthe value of the produce incrensed, but 
the productive powers of the land have de- 
crensed, and the expenses of cultivation 
have increased also. It is clear, therefore, 
that the particular formula laid down in 
the case above cited will not meet the pre- 
sent circumstances, and though the prin- 
ciple of proportion may be resorted to, it must 
be applied in another form. The value of the 
present decreased average produce per 
beegnh, calculated on the produce of 3 or & 
yenrs, must be found, and it must be con- 
trasted with the average value of the pro- 
duce before ‘the decrease in -the productive 
powers cnlculated in the same way, and the 
increased present cost of production, as 
contrasted with the former cost per beegah, 
must. be ascertained also. When these data 
are ascertained, the formola to be applied 
will stand thas :—The average value of the 
produce before the’ decrease in the product- 
ive powers of the land, will be to the sver- 
-nge value of the present decreased produce, 
minus the increased cust of production, as 
the rent previously pnid will be to that 
which the land ought now to pay. 

The Lower Court will decide the case 
which is now remitted to bim in conformity 
with these remarks, 
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‘The 29:0 men 1867.. a 
‘Presenti 2 0. 


The Hon’ble H. V. Bayley and Sumbsoniith 


Pundit, Judges. 


Jurisäiotion (of Civil: Courts) “order 
“Of Magistrate. e om 


"Case Na. 2484 of 1868. f 
‘Special Appeal from a decision passed’ by 


the Judge of Hooghly, dated the 6th 


August 1866, reversing a decision passed 
by the Principal Sudder Ameen of. that 
District; dated the 12th May 1866. 
Rum Shodoy Ghose and others (Defendants) 
` Appellants, 


` persus 


Juttadharee Holdar and others usa 


and others (Defendants) Respondents. 


Bahoo Onookool Chunder 
Appellants.- 


Baboos Dwarkatiath Mitter, Lukhee’ Churn 
Bose, and- Doorga Doss Dutt for. Re- 
_ Spondents, 
The Civil Courts have jurisdiction to entertain a suit 
which, if successful, would have the éffect of setting 
asi re-and rendering inoperative an order of a Magistrate 
declicing a road ' “to, be a public.one, and directing ‘the 
-removal of vambioo posts across the road as an obstruc- 
tion 
Bayley, J.—TueE, admitted facts: of, this 
“enge.are that plaintiff sued in the Civil Court 
claiming a declaration ‘of right to a certain 
road as'his private road on his own lands, 
Defendants case was that this same road 
had been declared bythe Magistrate acting 
under Section 308 of the’ Code of Criminal 
Procedure to be a public one. The Magis- 
-trate-had also ordered*-some bamboo posts 
placed across the road to'be removed as’ an 
obstruction, , 
The one and real question both in the 
Lower Courts and before us herein special 
appeal is admitted to be whether the Civil 
Courts h: ive jurisdiction to, entertain a sait 
~which, if suecessful, has, i in faet, the direct 
effect of sulting aside and render inopera- 
tive „the order of the Magistrate declaring 
: the rond to be a public one, and directing the 
obstruction of bamboo posts ‘to be removed. 
“* Bection 808 of the Code of Criminal Pro- 
cedure does not provide specifically for any 
appeal. 
The precedents cited to shew that the Civil 
Couris have no jurisdiction atez— ` 


1. Sndder Dewanny "Adawiut, P- 92,1953. 


_ 2. Sudder Dewanny Adiwlut, p. 267,1855. 
‘Be Sudder Depoo Adanwan p- 938, 1858. ' 
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4, HighCourt, Weekly Reporter, Vol I, 


_ P 324. 
5. High Court, Weekly: “Reporter; ‘Vol. 1, 
p. 267. 
[Marshalls Report for 1861, ai 214 
6 -~or he 


Hay’s Report, Vol. II, p. 86. 
Noue of'these cases are in favor of the 
special ` appellant’s. plea that there is no 


jurisdiction in such'a ease as this, except 


that in Weekly Reporter, Volume II, page 
267 (the ‘5th on ‘the above list), Further, 
we-would observe that whether: the facts 


in that case and in this, were the same is not 


cloar from the judgment in that case. 

The first case (of 1853) page 929 decided 
that an‘action would lie against a Magis- 
trate actiug under Act’ XXL of 3841: in 
-for the- purpose of 
taking a well. It was held that, ‘as the 
law made no- provision for an action’ against 
a Magistrate as such, a civil action. would 
not lie. ` 

he second of ‘Sudder Dewanny Adawlut, 
1855, page 269; refers only to whether the 


| Magistrate himself was generally linble to a 


civil action.. for sets done in his ‘judieal 
capacity, and it was held he was: not so. 

In the ¢hird case .(Sudder Dewanny 
Adawlut, 1858, page: 9238) it was held 
that a Magistrato. bad no authority under 
Act XXI of 184) to deal’ with any patlis 
alleged by plaintiff to be private, and that 
until it were shewn that it was public and 
not private, it could not be deterinined 
whether a civil action would or would 
not lie. 

The fourth case, Weekly Reporter; Voluma 
I, page 324, cites und follows directly the 
preceding. 

‘The fifth cnse, Weekly. Reporter, Volum 
II, page 267, has already been noticed. 


In the sixth case, Marshall’s Volume I, 
page 214, it was held that the parties 
might bring a-suit to obtain a declaration 
of their right to the land subject: toa right 
of -way declared by the Magistrate, but not 


J| a suit to contest the one of - “way. itself so 


declared: 


* Considering the circumstances in all those 


cases and the circumstances of fhis case, we 
are of opinion that the only precedent, whiel 
ean apply in favor of special appellant is tha. 
of Weekly Reporter, Volume II, pnge 267- 
and we have.shewn that it is not clear what 
were the facts there ; and even, if they were 


; the sane us those now before us, tbe jire- 


cedent is no longer in tonflivt with our 
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opinion, as one at least of the presiding 
Judges thinks it was not a right decision. 

We, therefore, hold that an action can lie 
in the Civil Courts in this case, and we 
accordingly dismiss the special appeal with 
costs. 





The 29th January 1867. 
Present: 


The Hon’ble C. B. Trevor and F. A. Glo- 
ver, Judges., 


Measurement — Section 10 Act ‘VI 
‘of 1862 B., C.—Limitation—Decla- 
ratory decree. 


Cases Nos. 2185 and 2245 of 1866. - 


Special Appeals from a decision passed by 
the Judye of Backergunge, dated the 2nd 
June’ 1866, reversing a decision passed 

' öy the Principal Sudder Ameen of that 
District, dated the 10th March 1866. 


Pureejan’ Khatoon and others (Plaintiffs) 
Appellants, 


VETSUS 


Bykunt Chunder Chuckerbutty and others 
(Defendants) Respondents. 


Mr. R. T. Allan and “Baboo Sreenath Doss 
for Appellauts. 


Baboos Dwarkanath Mitter, Kalee Mohun 
Doss, and Khetturnath Bose for Respond- 
ents. 


„Section 10 Act VI of 1862 B. C. contemplates pos- 
séssion by the receipts“of rents for those lands of which 
the measurement is required 

Limitation will not apply to a claim for a declaration 
of title, where the plaintiff is in possession of the land 
re.arding which the-declaration is required. 

A declaratory decree ought only to be passed where 
some injury appears so probable as to lead to the con- 
clusion that, unless stayed by the declaratory decree, 
the inchoate or threatened injury is inevitable. 


Trevor, J—Tuae plaintiff in No. 2245 
sued certain ryots under Section 10 of Act. 
VI of 1862 (Bengal Council; for measure- 
ment of their lands. The defendants plead- 
ed that their lands did not belong to plaint- 
iff, but to another par y who i is the “plaintiff 
in No. 2185. 

The “Lower Courts on enquiry found that 
the plaintiff had ‘never been in possession 
of the lands, ang, oe dismissed his 


suit. 
° 


The plaintiff now appeals specially, urging 
that it is not necessary, in order to give 
him aright to measure, that he should be 
in actual possession of the lands, The 
right to possession is quite sufficient to 
entitle him to obtain what he asks for. 


We are clearly of opinion that Section 10 
of Act VI of 1862 contemplates possession 
by the receipt of rents for those lands-of 
which the measurement is required, and, 
as plaintiff did not prove snch possession, 
the Court did quite right in dismissing his 
suit. We dismiss the special appeal with 
costs. : 


The plaintiff in No. 2185 sues, as in 
possession, for a declaration by the Court, 
under Section 15 of Act VIIT of 1889, of 
his right to certain lands, his rights having 
been placed in jeopardy by the act of the 
Survey authorities who measured and de- 
marecated it as being within the defendaut’s 
estate. 


The Judge, accepting plaintiff's statement 
as to possession, finds that, as more than 
6 years have elapsed since the act com- 
plained of forming his cause of action arose, 
plaintiff is out of Court under the Sratnte. 


Plaintiff now appeals specially, urging 
that the Statute of Limitation will not apply 
to a declaratory action like the present, he 
being iu possession of the lands and requir- 
ing uo consequential relief; that the Judge 
should have enquired into his title and pos- 
session, and have given him a decree in 
accordance with -his claim as proved before 
him. 


We are of opinion that the Statute of 
Limitation’ will not apply toa claim for a 
declaration of title, the plaintiff being in 
possession of the land regarding which the 
declaration is required. It is competent to 
the Court, however, to enquire whether 
the act complained of is so recent and -of 
such a nature as to entitle plaintiff-to a 
declaratory decree, for the Court will not he 
put in motion under Section 15 of Act 
VIIT of 1859, unless some injury appears 
so probable us to lead to the conclusion that, 
unless stayed by the declaratory decree, the 
inchoate or threatened injury may be com- 
pletely perpetrated ; if the Court is satisfied 
on this point, it will pasa a declaratory 
decree, otherwise it will refuse the same, 
The: case is remitted to the Judge with 
direction that he will pass an order in con- 
founity with the remarks imade abore. 
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The 29th January 1867. - 
Present: sO 


The Hon’ble F; B. Kemp and. i Ss. 
Jackson, Judges. 


Res judicata—Bjectment—Suit under 
. Section 28 Act X of 1859— Subse- 
. quent suit in Civil Court. 


i ‘Case No. 2758 of 1866. 
Special Appeal from a décision passed by 
Moulvie Anwar Ali Khan, Principal 
Sudder Ameen of Tipperah, dated the 
5th July 1866, affirming a decision pass- 
ed by Baboo Greesh Chunder, Sudder 
~ Moonsiff of that District, dated the 22nd 
' November 1865. 
Baser Mahomed (one of the Defendants) 
, Appellant, ` 


, versus 
Sudder Ghisee and others (Plaintiffs) and 
others (Defendants) Respondents, 


"Baboos Nuleet Chunder Sein and Pearee 
Lal Roy for Appellant. 


r 


. Baboos Onookool Chunder Mookerjee and- 


Dwarkanath Mitter tor Respondents. 


. Where a Deputy Collector declined jurisdiction ina 
suit for ejectmentunder, Section 28 Act X-of 1859, and the 
ap eal against this decison to the Judge was dismissed. 
ELD that that decision was no bar to a suit for ouster 
in the Civil Court, either m the way of res judicata or 
otherwise, > 
Jackson, J: (Kenip, J., coneurring).—-THIS 
was a suit by one ijaradar to oust the 
defendent who was holding ceitain land 
(alleged to fall within the ijarah) without 
payment of rent. The Moonsif, who 
origiually heard the cnse, direcied the 


Maharajah of Tipperah who.was the plaint- |’ 


iffs lessor to be made a party to the 
suit, aud he was accordingly made a co- 
plaintiff. There had previously been an 
application by this ijaradar to dispossess the 
defendant under Section 28 Act X of 1859, 
nod Baboo Nuleet Chunder Sein, the va- 
keel of the special appellant, has addressed 
to us a very ingenious argument to show 
- that, as the plaintiff had once elected his 
-remedy under, Section 28 of Act X: and bad 
failed in that courge of proceeding, he could 
not uow be at liberty ;to proceed dé novo 
in the Civil Court, and that, consequently, 
the suit. as to the ijaradar of the plaintiff 
ought to have been dismissed, and that the 
introduction of the Maharajah as a co-plaint- 


iff could uot affect the capacity of the plaint- | 
this suit, inasmuch as the |” 


iff to maintain 
Maharajah had, during. the pendency of the 
ijarab,, no right to re-enter on thé laud, and, 
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therefore, no cause of action. This would 
have heen an argument extremely, difficult 
to refute if the “suit under Section 28 Act 
X of 1859 had been disposed of ‘on its 
merits... But Baboo Onookool- Chundec 
Mookerjee ‘for the special respondent hag 
conclusively shewn from the decision of the 
Deputy Collector in that suit that, so far 
from. having decided the suit upon its merits, 
the Court absolutely declined’ jurisdiction, 
holding that under the allegations the plaintiff 
could not maintain a suit under Section 28 
at all. -This decision was carried in appeal 
to the Appellate Court, and the Appellate 
Court dismissed the appeal, 

eara not shewn that the appeal. was, 
dismissed upon any. ground other than that 
on which the first Court had decided. The 
decision, therefore, under Section 28 conld 
be no possible bar to the present proceedings - 
in the way of res judicata or otherwisp, 
_ That being so, it is a simple ‘case of an 
ijaradar finding the defendant a trespasser 
upon his land, and having -recourse fonn , 
ordinary suit in the Civil Court to oust him. 
There js no other ground of objection raised 
against the decision of the Lower Appellate 
Court. That decision, therefore, must be 
affirmed with costs. 





"The 29th January 1867. ` 
Present: 


The Hon'ble F, B. Kemp’ and L. S, Jackson, 
7 ” Judges. ` 


Kubooleut at enhanced rate. 


Case No. 2775 of 1866 under Act X 
‘of 1859, 


Special Appeal from a decision passed by. 
Mr. W., F. MacDonell, Officiating Judge; 
of Nuddea, drited the 13th June 1866, 
affirming a decision passed by the 
Deputy Collector of that District, , dated, 
the 31st May 1865. 


Prosunno-Coomar Paul Chowdhry 
_ (Defendant) Appellant, 
versus 
Radhanails Dey Chowdhry and others 
(Plain tiffs) Respondents. 
' Babou: Gopeenath Banerjee for 
Appellant., S F 
Baboo Onookool Chunder Mookerjee He 
Respondents, 


` Where ten: mts held for some 25 years-upon a rent 
apparently much below that Payable for lands of thé 
samé de-c iption in the neighvourhood, they’ were held 


‘ 
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not entitled, at the end of that long period, to allege 
the expenditure of their own capital and lubor against 
the landlord's claith to a kubooleut at an enhanced 

Jackson, J.—Turs was n suit for a kub- 
oolcut at-an edhaiiced rate, ‘The defendant 
liad previously held the land on a lease of 
8 yenrs as topart of the land, and 10 years 
ísto the zemindar. That lease was granted 
in “the yeur 1248 B. S. at a rent of 40 
Fupees. - Tlie claim to enhance proceeded on 
the’ ground that the tenant’ was paying n 
lower ‘rate of rent than similar laud ‘in the 
like advantages in the neighbourhood: 
` The defendant plended that the lands had 
been brought’. to’ their present condition of 
producriveness by his own labor and ex- 
penditure, He also pleaded that a clause 
in the expired ‘lease entitled him to a renewal 
at the “same rates. ` ` Thesé pleas, however, 
-were overruled, by the Deputy Collector, and 
the ‘enk ancement was ordered at rates found 
‘upon a local enquiry by n Ministerial Officer. 
' The defendant appealed to the Ziliah 
i Judge, apon eight grounds, all of which 
were overruled, except the- -ground in’ which 
the errant ovjected to the order of the 
Deputy Collector directing” him to give a 
kuboolent for TO years, 

~The points raised before | us in special 

appeal are three :— 
+ 1st—That notwithatanding the plaintif?’s 
claim ‘for ‘enhancement did) not proceed on 
the ineréased productiveness .of the land, 
nevertheless the defendant was entitled to 
<pléad’ that cireumstance, and to show that 
bé had, in fact, bestdwéd: labor and éapital 
upon, the improvement of the land, and on 
showing that, to'a deduction from the rates 
claimed by the plaintiff. under Clause 1 
Section. 17 Act X of 1859. {Tt nppenrs 
that’ the defendants have been holding this 
land for some 25 years. They held “t for 
ay very jong period upon a rent apparently 
mach’ below the rates’ payable “for lund of 
the same description. 
me that they are entitled -now, at the end 
of -thar long space of time, to allege the 
expenditure of their own capital and labor 
against the Iandlord’s claim. 

‘The 2nd: point is that the- Lower Ap- 
_pellate Court: ist wrong in - fixing a higher |, 
~> rate. of rent contrary to the terms of the 
potinh, The. clause of the pottah relied 
upon is that, at the expiration of the period 


of. this lease, the tenunt.was to give a -fresh |- 


-kubooleut and to, receive a fresh pottah ov 
the said ‘jumma. It is; not perfectly clear | 
whether the. words‘ jumma” in. that place is 
used -in-the sense of rent, or in that of hold- 





It-doés-not appear to |- 


ee 
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ing. But if it be interpreted to mean ren 
then clearly the intention wag that, at the 
expiration of the lease, the parties should 
euler into such a new contract, : 
But it appears that, in fact, since the ex- 
-piration of the original ‘pottnah, the tenant 
has been holding for considerably more than 
10 years at the old rate. He cannot, 
therefore, at this distance of time, claim to 
act upon a clause which was to take effect, 
if atall, from the expiration of the first ; 
lense, but is liable to be dealt with as other 
tenants. 
' The 3rd ground is that the Lower Ap- 
pellate Court was wrong in not altering the 
decision of the Court of first intauce ns to 
costs, inasmuch as the rates of rent claimed. 
by the plaintiff were considerably reduced. 
Now the Deputy Collector has given no 
express decision as to ‘costs. But, on rer 
ferring to the schedule of costs at ‘the ‘foot; 
of his. decree, it appears that those costs, 
were chiefly made up of the stamp duty: 
which would not vary whether the_claim 
deererd were. greater or less, and of the 
‘remuneration of the Ministerial Officer who’ 
went to the spot to make the enquiry.: 
That also would not -have varied whether 
the amount * claimed was ‘greater or less. 
There may have been a “small .excess it 
the amount allowed for “mooktear’s fees. 
But the difference, if'any, is so trifling that! 
it cannot be considered any errar. in law 
justifying a special- appeal on that ground. 
The special appeal, therefore, must be dis-' 
missed with costs. 
Kemp, J.—I concur 
T -will. Obl add that, 
‘pottah, in my opinion 
jummai” refer. to the 
‘the rent,- 


in this judgment:, 
reading the whole 
the words “ ukhtò 
tenure, aud-not- to 





The 30th Jay 1867. 
Present : 


The Hon'ble G. Loch and A. G. Macpher, 
zon, Judges. 


Gift bya woman to her Mooktear— 
Evidence. A 


Case No. 197 of 1866.. 


‘Regular Appeal from a decision passed by 
` Baboo’ Nurrottun Mullick, Principal 
Sudder Ameen of Bhaugulpore, dated 
the 28rd. March 1866. : 


Rati Pershad Misser (Plaintiff) Appellant, . 
Í versus : 


cer? 


Ranee Phoolputtee (Defendant) fander 
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Baboos Chunder -Madhub Ghose and 
Dwarkanauth Mitter for Appellant. 


Mr. R. T. Allan and Baboo. Ooookool 
Chunder Mookerjee for Respondent. 
Suit laid at rupees 10,000. `, 
Where a mooktear sued his client a Hindoo widow | ; 
upon a perwannah bearing the client's seal and purport- 
ing to give away valuable properties without any sub- 
stantial consideration,—Henp that the onus was-on the 
plaintiff to satisfy the Court fully as to the circum- 
stances under which the client’s seal was obtained, and 
to prove that the gift was made advisedly. 


Macpherson, J.—THts was a suit for 
possession of an eight aunas, share-of Mou- 
zahs Dhooria and Dumroo, ‘and for au order 
to compel the defendant Ranee Phoolputtee 
to execute and register a properly stamped 
-deed of gift makiug over the said eight annans 
to the plaintiff from the year 1272, “ on the 
“ground of a certain deed executed and 
“sealed by the Ranee on the 6th Assar 1271 
“B.S. by which she, having absolutely 
“ gifted away the. disputed property,” promis- 
ed to execute aud register a formal deed of 
gift as soon as one could be prepared on 
paper properly. stumped. 
on togay ` thata formal deed of gift was 
prepared on stamped paper and presented 


to the Ranee for execution, but she declined- 


to execute it, and gave a lease of the 
sume property to the defendant Modoo 
Soodun Munder whom she put in posses- 
sion iu the begiuning of 1272. The plaint 
also prayed for the cancellation of the lease 
to the defendant Modoo Soodun Mundur, 
and for a declaration that the plaintiff was 
entitled to possession from the beginning 
of 1272, A : 

The document which is the -foundation 
of the plaintiff's claim is to`the following 
effect :— 


“To Sree Suuker Dutt Misser, Ram Per- 
“shad Misser, and Jowahir Singh. —Know 
“this, As eight annas shares of the. mouzahs 
“ mentioned below have been given to you 
“us bukshish on account of your khair 
"khaye (well-wishes) this perwaunah is 
“ therefore’ in the shape of # deed of attaha: 

“namah given to you; ‘that you will take 

«, Bussession of the mouzahs from 1272 and 

“enjoy the profits thereof yourselves. There 
“being ‘no stamp paper in hand, this per- 

“ waunah is written for your satisfaction. 
“ You will proceed to Bhaugulpore and have 

“ all three deeds drawn out upon stamp paper 
665, 

“ and signature, wien hey yik be Signed and 
“ returned to'you.. ` 


The plaiut went |. 


aud hand them~yer to me here for my seal : 


“To Jowahir Singh—8 ainas sharè of 
“ Mouzah’ Kana Kooreeanah, &e. 

“To Sunkur Dutt Misser—8 annas share 
“ of Gopee Chuck and Dilwar‘Chuck, &e.” 
- “ To Raw’ Pershad Misser—8 annas share 
“ of Dooria-and Dumroo, &e. owe: : 

“ Dated the 6th Jeyet 1271.” 
< The Ranee,.in her’ defence as set forth 
in her written statement; admits- having 
put her seal to this document ; but she 
denies that, when she put her seal to it, 
she knew that it was a deed of -gift such 
as it now turns out to have been, and 
she denies having ever given or. promised 
to give this property to the plaintiff. She 
admits, that she did promise to give . the 
plaintiff a mokururree lease of it, and: anys 
she believes she gave him a perwannah say- 
ing that such a lease should be given to him 
when stamped paper had been procured,, and 
the amount of jumma to be-paid by him had 
been’ settled ; but she says she afterwards 
declined to give this lease, -on finding that 


to grant it was beyond her power as ‘a > 


Hindoo widow having only a life-intarost 
in the property. 

. The Lower Court dismissed - to. suit, 
apparently on the grounds that the sala 
was iucomplete, as there was neither any ac- 
tual deed of sule, nor any delivery of posses- 
sion, and that the promise to execute a deed, 
and to put .the plaintiff in possession, was 
made without any SoneidersOny and could 
not-be enforced. 

We also think that the suit ought to be 
dismissed ;. but the reasons which lead us 
to this conclusion somewhat -differ from 
those assigned by the Court below. 


The Ranee is a Hindoo widow (a purda: 
nusheen) in possession of estates of very 
considerable value. The plaintiff 18 A 
movktear who was employed by her in the 
conduct of certain suits, “Such being ‘the 
relative positions of the parties, the plaintiff, 
who comes into Court asking that effect’ may 
be given to such a document as that on 
Which he relies, whieh,-on the face of it, is 
"Without consideration, is bound to satisfy tlie 
Court fully ug to the circumstances under 
which the Ranee’s seal was obtained. He 
must show, beyond all doubt, that the Ranes 
kuew' accurately what she was about, and 
that she was acting advisedly and after cou- 
suitation with those best able ‘to advise her. 
This would be the plaintiff's position even: 
if there ‘were no question (as there is in’ this’ 
case) as-to whether the Ranee, when' she 
uffixed her seal, knew wha» was the purport 
of tle’ ‘document (Ranee Usmut ‘Koon ware 
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versus Tayler, II Weekly Reporter, 307, | ‘ whether the reasons for giving ths mouzahs 
and IV Weekly Reporter, 86: Soonder | “ to me and to Sunkur Dutt were the same.” 


Koonwaree Debia versus Kishoree Lal 
Sein, V Weekly Reporter, 246). We are 
of opinion that, even supposing that the 
Ranee in fact knew that thie perwannah 
was expressed as it is, the case put forward 
by. the plaintiff ig so unsatisfactory that it 
is quite impossible to give him a decree. 
The transaction is on the face of it most, 
suspicious. The perwannahk purports to 
give away three valuable properties (the 
subject of the present snit alone is worth 
at least rupees 10,000) for no valuable 
consideration to three persons of whom the 
plaintiff. as already mentioned, was a monk- 
tenr of the Ranee, while Sunkur Dutt Miss- 
er is n brother of the plaintiff and also a 
mooktear, and Jowahir Singh is a nephew 
of the Ranee anda tehsildur in her service. 
The plaintiff's own account of the matter is 
indistinct and quite unreliable evidently. 
He says.that he was originally a mooktear 
of a Mr. Barnes on a salary of 25 Rupees a 
month, and at the same time of the Ranee on 
-4 rupees a month; that disputes arising 
between Barnes and the Ranee, he abandou- 
ed the service of the former, and entered the 
Ranee’s service on the understanding that 
he was to receive rupees 25 a month. 
“ The Ranee, however,” he says, “not being 
“able to pay me the stated salary regularly 
“month by month, gave me a farm of the 
“two disputed mouzahs for a term beginning 
‘from 1267 and ending 1271, and gave me 
“to understand that the rent of the estute 
* will be credited tomy salary. The Ranee 
“succeeded in a suit for possession, and a 
“suit for wassilat was compromised with 
“ Mr. Barnes, and as a reward for my labor 
“and zeal on those occasions, the Ranee 
“ made over these mouzahs as a gift to me.’ 
In cross-examination this ‘account varies. 
“T gave a loan of 5,000 rupees to the 
“Ranee. The pottah first was bhurna, aud 
“afterwards it was given in lieu of my 
“salary, No document was given for the 
“latter transaction: the Ranee only com- 
“ municated the particulars throug Dewan 
“Chutturphul. The compromise with Mr. 
“ Burnes took place after the appeal to the 
“High Court preferred by the Ranee was 
“ rejected. * * x The stamp 
“paper not being procurable, the names 
“of myself, Jowahir Singh, and Sunkur 


“Duit were entered in one and the 
“same perwannah, Sunkur Dutt was 
“also a tmookigar, and consequently a 


“mouzah was given him too, 1 caunot say 


This is all the evidence he gives—and, indeed, 
it is all the evidence on the recurd—as to 
the relation subsisting between the plaintiff 
and his client, and the reasons for her making 
him a present of this property. Iris to be 
remarked that the benefits resulting to, the 
Ranee from the services of the plaintiff do 
not very clearly appear. This moch is cer- 
tain that if} in the suit with Mr. Barnes, the 
Ranee succeeded in getting possession of 
certain lands, she failed as te what wag the 
most valuable part of the suit, viz. a claim for 
wassilat to the extent of about a lac of rupees. 
The plaintiff called as his witness Byjuath 
Suhaye, the Ranee’s Dewan,—the person of 
all others who ought to have been consulted 
by herin a matter such as this. and who, as 
the head manager of ber affairs, must bave 
been at the time made aware of any such 
gift, if fairly and properly obtained from her, 
But the Dewan denies all knowledge of the 
perwannah or of its having been granted. 
He snys, however :—‘Iu deyt 1271 the 
“ Renes consulted me privately, telling me 
“ that Ram Pershad Misser (plaintiff) wanted 
“ Mouzahs Dhooria and Dumroo, and askivg 
“his (witness’s) advice regarding them,” 
This is all the Dewan deposes to, for he was 
not asked whether it was a gift or only a lease 
that the Ranee said’ plaintiff wanted, so 
‘that his evidence in no way advauces the 
plaintiff's canse. Various witnesses including 
Jowahir Singh (who is personally interested, 
in supporting the perwannah) speak to the 
paper having been prepared by the Ranee’s 
-directions (given through the plaintiff) and 
to the Ranee having been well aware that 
by this she was giving away these properties, 
and that the word aétah occurred iu the 
paper, 

We think, for the reasons already indicated, 
that a gift of this sort, made uader such 
circumstances for no sulstantial considera: 
tion, cannot be supported or enforced by any 
Court of Equity. 

But, further, the conclusion at which wé 
arrive on a consideration of the whole evi- 
dence is that, at the time the Ranee alfixed 
her seal to tbis perwannah, she did not 
know that its contents were suchas they in 
fact were. As to this we have the evidence 
of Byjnath Jha, the Ranee’s Naib-Dewan, 
by whom the perwannah was (uccordiug to 
the plaintiff aud his witnesses) read to the 
Rauce before she affixed her seal. Byjnath 
Jha says, he ut the request of the plaintiff, 
took the perwannah to the Runee in order 
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that she might senl it; that he never read 
the paper ‘himself, and never read it to the 
Ranee; that he believed it to relate toa 
mokururee lease which was to be given to 
the plaintiff; and that he told the Ranee, 
when she was sealing it, thut it related to 
the plaintiff's mohururee. He further says 
that he believed the paper reluted ouly to 
the mokururee, becanse the plaintiff himself 
told him that such was the case, and he ex- 
cuses himself for uot having read what was 
written by saying that the plaintiff was a 
confidential servant of the Ranee, and, as the 
paper had Leen prepared by him, he dil not 
deem it necessary to examine it. his wit- 
ness further says that the Ranee often rend 
papers herself, and that he supposes she did 
not tend this one, becanse she knew it re- 
lated to the plaintiff who was at the time a 
confidential servant. He further says that, 
when the formal, deed of gift engrossed on 
stamped puper arrived from Bhaugulpore 
and was read over to the: Ranee, she tore it 
up as soon as she heard that in its purport 
it was n deed of gift. 

The evidence on behalf of the plaintiffon 
this part of the case—ans to the knowledge 
of the-Ranee at the time she sealed the 
perwannoh, that it was in the nature of a 
deed of gift,—is very unsatisfactory, and, in 
many respects, contradictory : and, on the 
whole, we have little hesitation in finding. as 
n fact that the Ranee affixed her seal under 
a misapprehension (arising from misrepre- 
sentation) as to the conteuts of the: paper, 

In coming to this conclusion we do not 
treat as evidence in the c-use the statements 
contained in the Ranee’s petition (set out iu 
page 7 of the Paper Book) which she prayed 
might be received as if it were her depo- 
sition given on oath, ‘That petition cannot, 
suve by the consent of the plaintiff, be used 
ns evidence for the defence any more than 
ean the written statement which the Ranee 


filed be used for that purpose. The pro- 
ceedings of the Lower Court, as to the 


examinution of the Ranee, were highly 
irregular, and conducted with great disregard 
of the provisions of the Civil Procedure 
Code. ‘The Ranee’s evidence in the suit 
was all important: and of this the parties 
seem to have been nware. The Ranee being 
a purda-nusheen, the Lower Court had no 
right whatever to order her personal attend- 
ance in Court, but ought to have taken eare 
that she was properly and fully examined 
under commisstou. 


not attend and be examined in 


Court under 
Section 166; whereupon she, uuder Sec- 
tion 164, put iv the petition verified on oath 
to which we have already referred, praying 
at the same time that she might not have- 
to appear in Court, or to be farther examined. 
That petition was legally received by the 
Court as shewing cause ngainst the Ranee 
having to appear aud be examined. Bat it. 
Was no sufficient examination of the Ranee 
for the purposes of this suit, and so far ns 
her evidence is concerned, the case remained 
after she filed this petition exactly where it 
was before. The Court clearly was wrong 
in ‘Rot issuing a commission and having the 
Ranee examined in the usual manner, 

The plaintiff has in every way failed to 
make out his case. No Court could give 
effect to an instrament obtained as this per- 
wannah was. We, therefore, dismiss this 
appeal with costs, 

It is snid that ouly one set of costs shonld 
have beeu allowed. But as the plaintiff 
chose to add Modoo Soodun Mundur as a 
defendant, and as Modoo Scodun appeared 
separately and filed a separate written state. 
ment, we think he was not wrong in doing 
so, and a second set of costs may properly be 
allowed. Isis true that the Ruuee bas, in 
fact, contested the suit actively, and, in go 
doing, did ail that was necessary for the pro- 
tection of Modoo Soodun, Still the course 
of events might have been different, and 
Modoo Soodun was entitled to appear and 
take care that his own iuterests were pro- 
perly attended to. 


The 80th January 1867. 
Present: 

The Hon’ble J. P. Norman and W, $, 
Seton-Kacr, Judges. 
Limitation -Suit for Household. arti- 
cles sold by retail. 

Cuse No. 265 of 1866. 

Regular Appenl tron a decision passed by 
the Principal Sudder Amecu of Tirhoot, 
dated the 13th January 1866. 

Bucha Gope (Plaintiff; Appellant, 
versus 
The Collector of Tirhoot represented by 

Mr. J. Forlong. General Manager of the 

Raj of Maharajah Luchmessur singh Baha- 

door minor, under the Court of Wards, 


Instead of this, the (Defendant) Respondent, 


Court called on the Ranee under Section 163 | Baboos Kishen Succa Mowmerjee aud Kalee 


of the Cule to show cause why she should 


Kishen’ Dutt tor Appellant,” 
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Baboos Kishen Kishore Ghose and Juggoda-’ 
nund Mookerjee for Respondent. 


Suit laid at rupees 35,289-13. 


A suit for the value of articles sold by retail and 
supplied for household purposes, is governed by the 
limitation prescribed by Cliuse 8, and not Clause 16, 
Section 1 Act XIV of 1859, j 
_ Seton-Karr, J.—Tuis was n suit for the 
value of milk and butter, lime and other’ 
things, supplied for the household purposes 
of the Maharajah of Durbangah, estimated 
at. more than 35,000 rupees. The plaintiff 
filed a number of tunkhahs or promises to 
puy, covering about 17,000 rupees ; the in- 
terest. on these items was said to amount to 
more thau 18,000 rupees, and for a citim 
of 5,000 rupees over and above these items, 
certain papers existing in the office of the 
Court of Wards were relied on. 

The Manager of the Durbangah estate, 
througn the Court of Wards, repudiated the 
whole claim, and the Lower Court went into 
the evidence, and, rejecting by fur the greater 
part of the claim, gave the plaintif a deeree 
for rapees 508-13 9. 
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The plaintiff appeals to us against the 
dismissal of so large a portion of his claim, 
and the defendant, through the Government 
Piender, appeals agaiust the order decree- 
ing 508 rupees. 

. The claim is divided into two portions; 
that for 17,000 rupees plus the interest ; 
and that for 5,000 rupees. The Lower 
Court has treated the claim as if six years’ 
limitation were allowed under Gluuse 16 
Section 1 of Act XIV of 1859; but the. 
fnctisthat the claim is one for which 
Clauses 8 and 9 of the sail Section would 
much more properly apply. The snit is one 
for the amount of bills or for articles sold 
by retail, as provided for by Clause 8; or, 
if it be thought that the claim should fall 
under Clause 9. as for the breach of any 
contract, then all we have to. observe is that 
the ¢unkhahs for 17,000 rupees, 11 in 
number, bear neither the seal nor the sig- 
nature of the late Maharajah; and that 
it is futile for the plaintiff to urge that the 
Lower Court should have summoned wit- 
nesses to prove the alleged signature on the 
tunkhahs of ove Bhadinath Baboo. Teven 
granting that the signature could be proved 
and ought to have been proved, this would 
not make the Mabarajah liable, nor would 
it enable the plaintiff to got over the delay, 
not of six years’ limitation which the Lower 
Court has given him, but of three years 
under the Clauses above quoted, which are 
those which apply to the case, 


‘defendant 
i VIII with all costs. 





Similar remarks apply to the second por- 


. tion of the clnim, or that for 5,000 rupees. 


The petition to sue as a pauper, which may 
be taken as the date of the plaintiff’s snit, 
is dated the 23rd of September 1864, or the 
7th of Assin 1272, The last articles claimed 
were delivered sometime in 1268. From 
the end of that year to the date of suit, 
more thau 3 years have elapsed, and as the 
Clauses above quoted apply equally to this 
part of the claim, the whole suit. is barred, 
and the cross-appeal of the defendant should 
be admitted. £ 


Our attention has also been given to 
Section 4 of the Act quoted, which requires 
au “acknowledgmeut in writing” to get 
over limitation; and no such acknowledg- 
ment is produced in this case, 


A case reported at page 308 of Volume I 
Sham Churn Lal of the Weekly Re- 
versus porter seems on all 
The Collector of Tir- fours with the pre- 
host, sent suit, and we 
have also considered the case of Buldeo Doss 
versus Sreennth Sein quoted iu Mr. N. 
Thomson’s new work os Limitation, at page 
49. 


The whole suit may be taken to have 
been brought for articles sold for the use of 
the Maharajah, and, as such, it should have 
been brought within three years from the 
date when each article was furnished aud 
was not paid for. 


The plea that influential Natives 
Rajahs iu India are in the habit of not pay- 


and 


ing their bills or adjusting their accounts 
for a very long time, is quite futile. If 
that be so, which we do not either affirm or 
deny, it was the more incumbent to bring a 
suit before the total had ran up to such an 
extravagant amount, and before limitation 
expired, ; : 

Weare not aware of the precise circum- 
stances under which the plaintiff was allow- 
ed to sue as a pauper, it being quite clear, 
from his own statement, that he must have 
been a man of some subsiance ; but having 
not the least doubt that the whole of his 
extravagant claim is barred by limitation, 
we dismiss his appeal, and decree. that of the 


taken under Section 318 of Act 
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_ The 80th January 1867. ` 
` Present: e POH 
The Hon’ble J. P. Norman and W. S. Seton- 
; ‘Karr, Judges. © >. 
Res judicata—Decision in - vendor's 
; suit. — ae 
Case No. 174 of 1866. 
‘Regular Appeal from a decision passed by 
the Additional Principal Sudder Ameen 
‘of East Burdwan, dated the Tth Febru- 
‘ary 1866. te 
Naduroonissa Bebee (Plaintiff) Appellant, 
_ versus’ ` , 
Aghur Ali Chowdhry and others (Defend- 
7 : ants) Respondents. 
Baboo Dwarkanath Mitter for Appellant. 


Baboos Juggodanund Mookerjee and Onoo- 
kool Chunder Mookerjee for Respondents. 


Suit laid at rupces 1'7,604-9-17. 

- A person who buys with her eyes open pendente lite, 
cannot maintain-a suit involving a revival and re-trial 
of the very question decided in her vendor's suit. 

Seton-Karr, J.—T ae plaintiff sued, alleg- 
ing that a pro formå defendant was owner of 
some 58 beegahs of land in a rent-free me- 
hal, and that, of the remainder, ome-balf 
belonged to the ancestor of the principal 
defendants, and the other half to her own 
vendor, Dad’ Ali. . Is 

On the 11th of Assar 1259, or in June 
1852, Dad Ali executed a mortgage in favor 
of the plaintiff who issued a notice. of fore- 
closure on the 18th of March 1854, and 
after the expiry of the yenr of grace, or 
after the 13th of March 1855, the plaintiff 
brought a suit to render the sale absolute, and 
obtained a decree on the 19th of August 
1863. 

The plaintiff's present case is, ‘then, that 
the ancestor of the principal defendants had 
fraudulently executed a butwara, and had 
usurped some 122 beegas out of the share 
of the vendor of the plaintiff. Dad Ali, it 
appears, sued for a fair.and equal partition 
-and to obtain possession of the excess tands, 
by cancelment of the fraudulent and collu- 
sive butwara ; but on the 27th of July 1853, 
the case was compromised on the agreement 
-that Dad Ali was to obtain a fair halfof the 
lands. The plaintiff's contention is that, as 
‘Dad Ali had sold his share to her-prior to 
the decree, she has a right to be heard, -and 
to obtain at the’ hands of the principal de- 
-fendants an equal division of the entire 
mouzah. - aa . 

The Lower Court has dimissed the-claim, 


holding that she is bound by the settle- 


e 


| ment of the case’ agreed to by her vend- 


or; that the- matter is, in fact, res judicata, . 
and thet Section 2. of -Act VIIE of 1859 
applies: . The Lower -Court further holds 
‘that the plaintiff herself intervened ‘in Dud 
Ali’s case ; that she might-have bean madé 


.|a plaintiff then; that she was aware of all 


the circumstances ; and that having suffered 
her rights to be extinguished, she cannos 
revive them in the present action, and so 
cher suit must fail on this ground, if not on 
other grounds, 

In appenl, an endeavor has. been made to 
show that the Principal Sudder Ameen was 
wreng.in so ruling, and the contention has. 
been limited to this one point above. i 

We are clearly of opinion that the Lower 
Court was quite right. She bought penx- 
dente lite and with her eyes open. Her claim 
was really decided in the suit by. Dad Ali. 
Whether the plaintiff might not have been 
more successful if she had sued to carry out. 
the old decree of 1853, obtained on a coni- 
promise by her vendor, is another question. 
That, however, is not her suit, and she can- 
not be permitted to revive and re-try the very 
question which that suit of her vendor had 
actually decided. f i 

In this view we havo only to affirm the 
decision and to dismiss the appeal with 
costs. 4% 


r . r 





- "The 31st January 1867. 


. Présent: , i 
The Hon’ble C. B. Trevor and F. A. Glover, 
Judges. 


Alluviai Land. 

. Case No. 276 of 1866. 

Regular Appeal from a decision passed by 
the Judge of Dacca, dated the 21st May 
1866. Fes eo. 

Mohineé Mohun Doss (Plaintiff) Appellant, 

_ versus a 

Juggobundhoo Bose and others (Defendants) 

i Respondents. 
Mr. R. T. Allan and Baboo Onookool 
“Chunder Mookerjee for Appellint. 

Baboo Chunder Madhub Ghose for Re- 
Da spondents. 

Suit laid at .rupees 8,600. . 


Where land came up originally from the river as a 
small island; and gradually joined on to the plaintiff's 
estate after having been taken possession of by the de- 
fendanf,—HeLp by Trevor, J., that the Government 
alone was entitled to the land, and not the plaintiff to 
whose estate the land had joined. 
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HELD contra by Glover, J., that, as the land was an 

accretion to the plaintif’s estate, he was entitled to take 

` possession of it under Regulation XI. 1825, the defend- 
ant’s possession notwithstanding. 

Trevor, J.—lr appears to me that the 
Judge is quite correct in the judgment at 
which hehas arrived. He finds that the 
land is contiguous to the plaintiff's estate, 
and itis his opinion that it did not form 
as a gradual accretion to the plaintiffs 
estate, but that it came up a small island; 
and afterwards was joined on to the plaint- 
iff’s estate after it had been taken possession 
of by defendant, The circumstances of the 
locality, taken together with the evidence, 
.seem to me also to render this the probable 
opinion ; and, as the Jand has thus formed, 
Government’ and Government alone was 
entitled to if, “and not the zemindar of 
Kootubpore to whose land it has, working 
‘from without, now in part joined. Under 
this view the argumeut of the plaintiff drawn 
from Regulation XI of 1825 will not apply. 
‘The land is no accretion to his estate ; it is 
an island taken possession of by a party who 
may or may not, as against the ruling power, 
have a valid title, but who, as against the 
‘plaintiff, is entitled to hold it, the more 
especially as he holds a decree of the Special 
Commissioner releasing to him 1,600 beegahs 
of land in this locality. The defendant has, 
it is true, more than that quantity in his 
possession, but this.is immaterial in the 
view as to the mode of the formation of the 
land adopted by me., I would, therefore, 
though I have the misfortune 1o differ from 
my learned colleague, dismiss this appeal 
with costs. : 

Glover, J.—The plaivtiff-in this case 
sued to recover possession of 2,400 beegahs 
of land situate in the resumed islund Chur 
Muddun Sunker as an accretion to his 
purchased khas melal, Kismut Kootub- 
pore. 

It appears that plaintiff's father bought 
this estate from Goverument in 1862 ; before 
that time a considerable part of the land 
mow in suit had accreted and had been 
claimed by the defendants as belonging to 
their Mehal Mozufferpore. f 


The Deputy Collector, Baboo Ram 
Coomar Bose, who made a local enquiry in 
1860, a few months after the chur made its 
appearance, recommended that the defend- 
ants should take the accretionon the ground 
that they were in possession, and that the 
alluvion was a reformation of Mouzah 
Mozufferpore on its original site; and that 
Government shovfld not interfere as owners of 
Kbas Mehal Kootubpore to which estate 





thé new land had acereted. The Collector 
followed this recommendation, and released 
the land to the, defendants on the 27th 
August 1860. 

The Commissioner, however, refused his 
sanction, holding that, under Regulation XI 
of 1825, the land as an accretion belonged 
to the Government khas mehal of Kootub- 
pore, and directed an appeal to be made 
to the Judge as Special Commissioner ; 
the plaintiff, who had in the interim pur- 
chased from Government the zemindaree 
right of Mehal Kootubpore, taking the latter's 
place in that appeal as petitioner. 

The Special Commissioner rejected thé 
application, on the ground that, under the 
law, Government only was entitled to sue 
for resumption, and the plaintiff, consequent- 
ly, brought his suit in the Civil Court. 

The defendants replied that the disputed 
land was areformation, on its original site, of 
chur land which had heen released to them 
by the Special Commissioner in 1844, as 
the reformation of their Mehal Mozufferpore ; 
and that the release by Government in 1860, 
being prior tothe plaintiff's purchase of 
Kootubpore, could not be affected by it,— 
Government, the paramount holder of both 
estates, not being able to sell what it had 
alrendy released to others. 

The Judge, ina very short and by no 
means lucid decision, held that the land 
occupied the position of Mozufferpore as 
released after the resumption proceedings, 
and that it chme up originally from the river 
asa small island which gradually joined 
on to the plaintiffs estate of Kootubpore 
after having been taken possession of by the 
defendants. He dismissed ihe plaintiffs 
suit accordingly. . 

The plaintiff now appenls on the general 
issue that the Judge has misnpplied the law 


„of alluvion ; and that, as the disputed land is 


an accretion to his estate, he is entitled under 
Regulation XT of 1825 to tuke possession of 
it, the defendants’ occupaucy notwithstaud- 
ing. 

It appears to me that this contention is 
sound, and is in accordance with several 
rulings of this Court. In -the case of 
Khetturmonee Dossee, plaintiff, appellant, 
versus Ranee Monmohinee Dabee and 
others, 8 Weekly Reporter, page 51, it is 
distinctly laid down that mere proof of 
identity of site (without proof of ownership) 
is not sufficient fo defeat the right by 
accretion which the law gives to an adjacent 
owner; and again in Mr. J. Kenny, 
versus Bibee Sumeeroonissa, 3 Weekly 
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Reporter, page 68, that proof of reform- 
ation on an old site will not suffice to 


1825. -When the land has been completely 
diluviated, all claim ta the site is gone, - and 
all reformations. are governed by, Clauses 1 
and 3 Section 4 of that Regulation. 
There are several other rulings to the same 
effect, and I understand this principle to 
be the settled law. on the subject. 

` Now, in the present case, it is admitted 
that the disputed lands were completely’ 
diluviated in 1859 and 1860, and, conse, 
quently, that, even were the site completely 
identified, which is not the case here, the 
former owner would have lost his right. 

’ But it is -contended that the proceedings 
of the Special Commissioner in 1844 have 
given the defendent a special claim. I do 
not see the force of this argument. Granting 
that that officer did grant some 1,900 
. beegahs to the defendant ‘on the north side 
of the river as compeusation for their losses 
on the south side, a grant which appears 
to me to have been wholly without warrant 
of law; still, as these lands have since en- 
tirely disappeared, the former. owner would 
be in no better position than any other 
zemindar whose éstate has been diluviated 
and would have no claim to the reformed 
lands after alluvion, unless under some 
special circumstances which would ort 
prove his ownership. 


ft may be that the. plaintiff is already 
-in possession-of. all that he purchased from 
Government, whilst the defendants have 


, former’s right to take possession (under a 
fresh settlement of course) of any increment 
that the change of a river’s course- would 
join on to his- parent estate. š 


. If there were any sufficient proof of the 
Judge's statement, that the disputed land 
first imade its appearance after the second 
diluvion in 1861, as an island in an unford- 
able river, then the faot of tlie defendant 
having taken. immediate possession of 
the same would suffice to, defeat the present 
claim, notwithstanding the subsequent. ac- 
cretion, as the chur would then have be- 
longed to Government, and Government only 
would have had the right to sue. for it, 
But I can find no. such proof ow the record. 
The Deputy. Collestor, who visited: the spot 
within. 6 months of the ‘reformation, dis- 
tinctly states that it joined on to the, plaint- 
iff'a, mouzah of Route “luke” is the 
word used.” 


a 


” establish a claim under Regulation XI ‘of 


suffered a loss of their entire mouzah of 
Mozufferpore. Still this would not affect the | _ 


The oral evidence does not establish the. 
fact ; indeed the only thing on which‘ the 
Judge has apparently gone isthe report of 
au Ameen who visited the spot 6 years after. 

The map itself does not show it... There 
is no doubt to the north-east a half dry 
“ sotah” which is described in .the evidence 
as alake or pond, but there was no trace 
of this to the westward when the Deputy 
Collector visited the spot within a few 
monthseof the accretion. Nor is there any- 
thing to show that it was ever more than a 
local. accumulation of water on the spot: 
where the remains of it still exist., 

Itis further contended that, as Govern- 


-| inent was a party to the proceedings ‘of: 


1844, which proceedings gave the defendant 
1,900 beegahs more or less, at or about the 
place where the disputed lands are now si-' 
tuate, the appellant, who bought the Govern- 
ment right, is equally bound and cannot ðb- 
ject toa decision which only re-places the. 
defendants in the position then given to them’ 
by the Special Commissioner. 

Bat this argument. altogether ignores’ the 
fact that, whatever’ rights | the defendants as 
owners of Mouzah Moznffer pore once had 
‘on the opposite chur land have been swept 
away by the diluvion of 1859-60, and that 
the appellant has now a fresh locus standi 
under Regulation XI of 1825, which is not’ 
affected by any orders passed under a differ 
ent state of circumstances. — - 

For these reasons I think that the appel- 
lant has made good his.objections to the 
Judge’s decision, and that the appeal should 
be decreed with costs. Pe 





The 31st January 1867. 
- Present : 

The Hon’ble J.P. Norman’ and w. s. 

' Seton-Karr, Judges. ; 


Kuboolout at enhanced rate — Evi- 
dence — Presumption of ‘uniform’ 
holding ron Permanent Sottlo- 
ment. - z 


Case No. 2102 of 1866 under Act X of 1869. 

Special Appeal from a` decision passed b 
the Judge of Hooghly, dated the 10th April 
- 1866; reversing ‘a decision passed by the 


Deputy Collector of that Pum dae 
the 29th December 1865. : +- - 


Rajah Radha Kant Deb (Plain tif) Appdiänt; 
versus Tt., 


_ Khoma Dossee and others (Defendanto), 
Respondents. 


A 


res 
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Mr -z ‘A. Montriou and ‘Baboos Genel 


$ Chunder Ghossal and- Chunder ‘Kalee' 
` Ghose for Appellant. 


Baboo ` Khettur nath Bose- a Respondents. 


< Suit for kubooleut at an enhanced rent. . ; 
‘ Hetp. by Norman,. J., that the, Judge was ‘not ‘at 
iiberty to reject as matters ‘which ‘he could wholly leave 
out of ‘consideration, any of.the evidence before him in’ 
n case where -the witnesses wre unimpeached in their 
general character and uncontradicted by any testimony 
on the other side, and where there was no improbability 
sin, the facts which they related, and.that the probative 
force arising’ from concurrent testimony. was the com- 
pound ratio of the probabilities « of the testimonies taken 
t 


Chit 7° 





‘sin 

: Beep vy by Seton-Karr, J, that, ‘a8, there was’a break 
of 3 years in. the ge eriod of uniform payment which 

| would g give rise to the presumption of uniform holding 
from the-time of the Permanent Settlement, the Judge, 
instead of accepting the dakhilax merely. because they 
were not denied by ‘the plaintiff, should have’ found 
whether the dakhilas were satisfactorily proved and 
attested, and, if 80, whether they. could legally. support 
‘eo -uniform payment for 20 years. : 


>- Norman, . J.—Tas was -a suit for a kub- 
coleut at an enhanced rent: 
answered. that+she held at a, fixed rent from 
the term of: the Permanent’ Settlement, and 
was, 
Section, 384 Act X of 1859. 

- In order ‘to stibstantiate: that defence, 
hee agent put in duhkilas from 1841 pur- 
porting to: be signed by the plaintiff or his 
` tehsildarse Gossaidoss Pal, the defendant’s 
agent, in his examination’ on solemn affirma- 
tion under Act V of 1840, stated that his 
cliént had held all along. at the same rent 
without variation ; that dakhilas had been 
putin for 24 years ; that, there had been no 
pottah ; s` and that there is a house and tank 
ou..the land which had’ been erected by 
Shisteedhur, the husband of: the , defendant. 
Shisteedhur took. the land. ` 


The dakhilas all bens) the name of Mohen- j 


‘dro Narain. - 
«vIt was.stated that Bhiatesdhar died 18 
Years. ago..at the age. of 95 or 96. Three 
witnesses. spoke to their “belief that the 
dakhilas were in the hand-writing or. resem- 
bled the hand-writing of the persons by 
whom they: purported to have, been written. 
~. The Deputy Collector rejected the dakhilas, 
partly because he thought the dakhilas-not 
pr oved;cand- partly. because there was a break 
in-the series, as-the receipts for.3 years were 
wanting." >a 
“On ‘appeal: the, Judge, as I think rightly; 
held that prima facie. proof ofa holding at 
a ‘fixed ‘rent for" wenig yn. had been 
given.’ - 
No -doubt, it would have been déstrable 
that the plaintiff's witnesses should have been. 


asked whether they ‘admitted thé dakbilas or 
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not. That might have properly ben done 
by the defendant by way. of cross-examina- 
tion. On the other hand, no single witness 
on, the part of the plaintiff came to say that. 
they, weré not -genuine,—tio ‘question “was 
put in cross-examination to’ Gossaidoss’ Pak 
to ascertain what means, if any, he had of 


‘knowing that the lend had -been all along 


held’ at the same rent. He was.not contra- 
dicted in any way, and, in fact, the plaintiff's 
own case was that the ‘defendant was hold- 
ing under a pottah of 1247." 

The primd facie ' was, ‘thereforé, unan- 


.swered; and I think the Judge was perfect- 
ly right i in acting upon it, dnd reversing the’ 


judgment of the first Court on this point. -- - 

But then comes a far more Heportant 
matter, 

‘The plaintiff alleged ‘that - Shisteedhur’ 
beld under ‘a pottah bearing date in Assin 
1247, September 1840. And the first thing 
that strikes mie is that these receipts put in 
by the. defendant commence from Phalgoon 
1247, that isto say, February 1841. ‘The © 
rent in the pottah is 10` rupees sicca ; the. 
rent paid all along by thé defendsnt and her 
late husband as appearing from the dakhilas 
is 10` rupees sicca., 

' The plaintiff alleged that the kubooléut 
was lost or mislaid, but caused to be přo- 
duced in Court a‘ gédcument purporting to 
be- the original- pottah ‘said, to have come 
from the custody of Radhamonee Dossee, 
the sister-in-law of- the defendant. : The 


. Deputy Collector found. that this pottah wis 


proved by the evidence of the’ witnesses. ~ -: 
Qn appeal the Judge aesa the pottah 
as not proved. 
He says Radhamonee was summoned ‘to 
produce \Shisteedhur’s ‘pottah of the .31st° 


‘Assin 1247. She did not herself produce it,, 


but her servant Gopeenath-on the day: fixed 
in the summons produced it in Court. Gopée- _ 
natli was not examined. Radhamonee was’ 


‘ examined, and stated that Gopeenath brought 
‘it from her ‘papers. 


She could not explain . 
how it came amongst her papers, but declar- 


‘ed that it had long ‘been ‘amongst her papers. 


; Commenting on this, the Judge says tliat. 
Gopeenath’ might’ have been examined by the 
plaintiff, but was not ;that Radhamonee did 
not say ‘that it was ' found amongst her pa- 
pers’ inher presence: : He- ‘notes that she 
cannot read-or-write ; that it is not asserted 
that Shisteedhur and -Radhamonee’s husband. 
were co-sharers, or had ‘any joint interest on. 
the property. The J udge says, it should be 
shewn how -the document disappeared from 


the .custody of Shisteedhur’s . . heirs 7 that’, 
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he is not satisfied with Radhamonee’s de- 
position that the pottah was ever in her 
possession, or ever came from Shisteedhur’s 
possession, 

Rujendro Narain Deb, the son of the 
plaintiff, says :-—That this pottah was written: 
by Brijomohun Sircar and sealed by himself, 
with the seal of Mohendro Narain Deb. 

The Judge comments, “ the pottah could 
“ not have been seen by the witness from its 
“date till filed a period of 25 years; he 
“ thinks that it is improbable that a witness 
“onn recollect whether a seal, said to have 
“ been put to a paper so many years ago, had 

“Hor had not been affixed to it by himself.” 
The Judge says he does not impute ‘to the 
witness the least intentional misstatement. 
It is quite possible that he fully believes his 
statement to be true, but the Court cannot, 
in the face of. such a manifest impossibility, 
accept as genuine a document thus attested, 

Mohendro Nurain Deb states that the 
seal on the pottah is his. The Judge says, 
the Court finds the seal illegible, and, there- 
fore, considers it cannot, on such recognition, 
accept the deed as genuine. 

Prosunno Coumar ‘Deb recognizes the 
hand-writing of Brijomohun Sircar as the 
writer of the pottuh, who is, or is said to be, 
dead. 

The Judge says that that assertion is 
insufficient to prové that the pottah was 
really given to Shisteedhur. 

Bhoyrub Chunder, aservant of the plaintiff, 
says that Koylash Chunder gave him the 
kubooleut out of the deed box of the-plaiut- 
iff; that he took it to Howrah, apparently 
for the purpose of this suit, and lost it. 
Koylash.corroborates his statement by say- 
ing that he took the kubooleut out of the 
` box, and gave it to Bhoyrub.. 

The Judge says, it is very easy for the 
two servants to say that such a deed is 
found and was lost ; but it is too incredible, 
and the Court cannot believe them. 


Of the general character of the evidence 
and of the plaintiff's case, the Judge says :— 
“ The Court intends no evil imputation 
“ whatever upon the plaintiff and his family 
“ by this decision. It is notorious that the 
“ plaintiff and his family are -most repect- 
“able; and they would not in any way 
“ commit themselves to a fraud kuowingly ; 
“and no doubt they thoroughly believe what 
“ they state, but they may be mistaken. If 
“the pottah had come out of the custody 
“ of the plaintiff himself or of persons of his 
“ family” (the Judge has, perhaps, introduced 
the word.“ plaintiff”, by some confusion of 
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ideas for defendant), “ the Court wopld bein 
“ n different position. The plaintiff has ser- 
“ vants under him ; and though he himself 
“js above all suspicion, it does not at all 
“ follow that he may not be deceived by his 
“servants. The Court merely considers 
“that the pottah is not legally proved to be 
“ genuine, and that itis not proved that it 
‘fever was in Shisteedhur’s possession, or 
“ that Shisteedhur ever held the land under 
“ pottah.” Consequently, he held that the 
presumption arising from 20 years’ payment 
of rent at a fixed rate was not rebutted, and, 
accordingly, he dismissed the suit. ; 
The case has not been properly tried. It 
is really an instance of the trial and deci- 
sion of a case without any regard to the 
evidence. . F : 
The Judge is not at liberty to reject, as 
matters which he can leave wholly out of 
consideration, any of the evidence before 
him in a case-like the present where the wit- 
nesses are unimpeached in-their general char- 
acter, and uncoutradicted by any testimony 
on the other side, and there is no improbabil- 
ity in ‘the facts. which they relate. The 
value of the evidence of each witness is a 
different matter. If the witness Rajendro 
Narain; in whose honesty and,geveral truth- 
fulness the Judge places implicit reliance, 
had been called to-say, ‘I sealed such and 
such a pottah yesterday,” no doubt, .the 
Judgo would have been at ‘once satisfied, 
Bat speaking as he did of a matter which 
took place 25 years ago, itis at once manis 
fest that his memory may possibly be at 
fault. And the Judge might fairly be justi- 
fied in refusing to act on his bare statemeat, 
especially if it were inconsistent with the 
facte. i 
But the Judge cannot say, because he’ 
speaks of matters which took place 25 years 
ago, I will not weigh his testimony ; I will 
hot consider whether it is consistent or in- 
consistent with other: proofs; I will treat 
the ease as if no such evidence had beén 
given. And yet this is the way in which 
he has treated the evidence of each witness 
in succession. 
-After having ascertained the value of each 
fact in evidence, the Judge was bound to ex- 
amine the consistency of the factsas deposed 
to with each other, and with the case of the. 
plaintiff. The probative force arising from 
concurrent testimony is the compound: ratio 
of the probabilities of the testimonies taken 
singly. * ESO 
Here the. concurrent testimony of the wit- 
nesses and the circumstantial evidence make 
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“a very, strong case, which has never been in | 1 do not see why there should not be a de- 
any way considered by the Judge. The! cree for the plaintiff, even if the Judge 
‘Judge would have doue well to consider | should not re-consider his remarkable judg- 


what is the alternative of the plaintiff’s wit- 
nesses’ allegations as to the pottah are 
untrue. - i 
. I will not go into the ‘evidence in detail. 
That is the duty of the Judge te whom the 
case must be remauded ‘for a proper trial. 
Several “difficulties ate’ alluded to -by the 
Judge, which I am disposed to think that 
a further enquiry will enable him to clear up. 
_ Seton-Karr, J.—J concur in the order 
remanding this case, though not exactly for 
the reasons, or on the grounds stated by my 
learned. colleague. s 
, “I hold that the Judge has not dealt satis- 
factorily with the dakhilas, nor, indeed, 
with the whole -case. It was very intel- 
ligently and satisfactorily disposed of by the 
Deputy Collector, ‘There is said to bea 
break in the dakhilas of 3 years period, 
and the Deputy Collector, who decreed the 
claim, found this to be the case. The Judge 
pronounces no opinion on this point, but 
“ accepts the dakhilas, merely because they 
were not denied by the plaintiff. In'n case 
like this, I think the Judge should have 
pronounced on the evidence of the three 
witnesses to the dakhilas and on the cha- 
racter of the documents, and should have en- 
deavored to make out when and by whom 
they were given, and what they proved in 
jaw. The decision relied on by the Judge 
does not seem to‘me to apply to a strongly 
contested case like this.. eth 
, As regards the potta, all I would say is 
that the mode and spirit in which the Judge 
has dealt with this evidence seems to me 
very unsatisfactory ; and, if we were sitting 
-in- regular appeal, I have little doubt as to 
what we might or ought to do. But we have 
nothing.to do with the Judge’s rensons as 
to the credibility of the evidence, nor does 
it appear to me'that the .Judge has refused 
to consider, or to take into consideration the 
testimony tendered for the plaintiff to prove 
the potta, and so to show when and how 
the rent had been fixed. 
~ But theimpression left on my mind by the 
whole case and by the arguments which 
have been adduced on both sides is such that 
I think there ought to be an entirely fresh 
judgment, in which the Judge should cov- 
sider, first, whether the daklilas are satis- 
factorily proved and attested, aud next. whe- 
ther, if proved,. they can legally support an 
uniform payment, fer 20 years. If the evi- 
dence for the defendant fails on this point, 


ment as to the potta. 
'I concur in the order of remand on the 
-above grounds only. f 


The 31st January 1867. 
Present : 


The Hon'ble W. S. Seton-Karr and W. . 
Markby, Judges. , 
Appeal — Distraint — Intervention —. 
Section 140 Act X of 1859. : 
. Cases Nos. 2036 to 2040 of 1866 under. | 
: Act X of 1859. 


Special Appeal from a decision passed by 
the Officiating Judge of Midnapore, 
dated the 14th May 1866, reversing a 
decision passed by the Deputy Collector 
of that District, dated the 26th February. 
1866. ` 


Shadhoo Churn Berah Surburakar 
(Defendant) Appellant, 


VETSUS 


Brojo Sautra and others (Plaintiffs) 
Respondents. 


Baboos Mohendro Lal Shome and Mohesh ` 
Chunder Bose for Appellant, 


Baboos Bungsheedhur Sein, -Ashootosh 
Dhur, and Nil Madhub Bose for Re-. 
spondents, - 

No appeal lies to the Juuge from the decision of a De- 
puty Collector in a suit brought to contest the right to 
distrain, for arrears of rent, property valued below 

100 Rs., in which a third party intervened under Section 

140 Act X of 1859, and claimed the right to distrain on 

the ground that be had been actually and in good faith 

in the receipt and enjoyment of the rent of the land up 
to the time of the commencement of the suit, and ‘in 
which any remarks which the Deputy Collector may, 
have made on the evidence of title which one of the’ 
parties chose to lay before him, are on no sense what-' 

ever a determination on a question of title. 5 
Markby, J.—IN this case we are of 

opinion that- the Judge had no jurisdiction. 

The original. guit was brought to contest, 

the right to distrain property for arrears of 

rent. In that suit a perscn other than the 

distrainer intervened. under -Section 140 

of Act X of. 1859, and claimed the right to, 

distrain.on the ground that he had been. . 

actually and in good faith in the receipt - 

and enjoyment of the rent of the land up 
to the time of the commencement of the. 
suit. ‘The Deputy Collector, who tried the. - 
suit, it is admitted, “laid down the proper: 
issue and heard the evidence of the - original. ` 


N 
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distrainer in support of his allegation that. 
he had been in the receipt of rent. The 
‘intervenor, in answer to this case, went into 
evidence of his title which -the Judge re- 
‘marked upon as unsatisfactory, and decided 
this issue in favor of the original dis- 
trainer, 

. The value of the property did not exceed 


rupees 100, but an appeal was laid to the |" 


Judge, who reversed the decision of, the 
Deputy Collector. 

It is now objected on special appeal that 
the Judge had no jurisdiction. The special 
‘uppellant, who is the ryot, contends that 
an appeal lies, because a question relating 
to a title to land or to some interest in land 
as between parties having conflicting claims 
thereto has beon determined’by the judgment 
of the Deputy Collector. But we are clearly 
of opinion. that no such question has been 
determined. ‘The only determination of the 
Deputy Collector is upon the issue before 
him, aud any remarks which he may have 
made on the evidence of title which one of 
the parties chose to lay. before him, are in 
no sense whatever a determination on a 
question of title. 

We consider this conclusion entirely in 
accordance with the Full Bench Decision 
reported in 3 Weekly Reporter, Act X 
Rulings, page 21; it is not, therefore, 
necessary for us to make any . observations 
on the othér cases which have been refer- 
red to, namely, those reported iu 3 Weekly 
Reporter, Act X, 27 ; ib. 155 ; and 4 Week- 
ly Reporter, Act X, 34; but we may re- 
mark that two of them at least, if not the 
third, are, in our opinion, distinguishable. 

We, therefore, think that the Judge had no 
jurisdiction to hear this appeal, and that the 
decision of the Deputy Collector was final 
and’ must stand. But, as the parties did 
not take this objection in the Lower Court, 
no costs in this Court will be’ allowed to the 
appellants. 

’ The appeals are all Asticet without costs. 





The 3lst January 1867. | 
Present: i 


The ‘Hon'ble W. S: Seton-Karr and W. 
«Markby, Judges. 

Section 138 Act VIII of 1859—Re- 
pee” © cords of other suits. 
Case No. 1968 of 1866. 

Spécial Appeal from.a, decision passed by 

the Judge of Shahabad, dated the 20th 

` April 1866, affirming a-decision passed 
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by the Principal Sudder Ameen of that 
District, dated the 9th September 1865. - 


Heeramun. Roy and others (Plaintiffs) Ap- 
petlants, 


veTsus 


Kazee Tahoour Enam and others engane] 
Respondents. 


Mr, Jackson for Appellants. 
Baboo Dwarkanath Mitter for Respondents, 


A Judge is not bound, under Section 188 Act VIII of 
1859, upon the application: -of any of the parties to a 
suit, to send for the record of any other suit, 


Seton-Karr, J.—We have heard Mr. 
Jackson, the Counsel for the appellant, at 
considerable length in this case. : 

One point much pressed on us was ‘that 
the Judge should not have refused to admit, 
or should have sent for, certain decisions 
which would have shewn clearly that Ram 
Purkash Singh, the Raja of Buxar, hada 
right to grant the potta at the very time 
when the Judge finds that he had no such 
right. It is said that these decisions show 
that the property had reverted to him on 
the 19th of July 1863, and not in 1864, as 
held by the Judge, the potta being granted 
in August 1863. 

On this point we observe that, in the 
first place, it is not shewn fo us what docu- 
ments were presented to the Judge, or what 
he was asked to receive or do. But, grant- 
ing that an application was pr eferred before 
him to send for certain records in other suits, 
we do not think that the Judge was bound 
todo so under Section 138 of Act VIIL 
In support of the position that the Judge 
was bound to send for the record and had 
uo discretion, the learned Counsel relied on 
a decision printed at page 70 of the. 
Legal Remembrancer, 21st June 1864, 
ease of Rughoonath Bose.* But we observe 
that only one Judge (Norman, Officiating 
Chief Justice) ruled -that a Judge had no 
discretion at all, but that he. was bound to 
exercise the power given by the Section, 
The other Judges (Steer and Kemp, J. J.) 
both were of opinion that the Court had a 
discretion, and was not bound to send for 
any such record, though Mr. Justice Steer - 
held that, under the particular circumstances, 
it was but fair to the plaintiff that the evi- 
dence wanted should have been sent for.. 

On this: point, then, we see no grounds. for 
interference, and must hold that, if such an ap- 
plication was made, the Judge only exercised 
that discretion to which he “had a right. | 


= 


. * See Sutherland's Full Bench Raliugs, p. 177. 
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Then it is said that the Judge's opinion 
was warped, and his judgment wholly viti- 
ated by the alleged error as to the time 
when the property reverted to Ram Purkash 
Singh ; and that the finding as to the fraud, 
mainly arrived at from the mistake in the 
date in question, was not based on any legal 
evidence. But granting that the Judge 


may have been mistaken as to the precise’ 


time when Ram Purkash was in a position 
to grant such a potta,. the judgment pro- 
ceeds on‘ several grounds as to fraud. The 
Judge finds that the deed wns never register- 
ed ; that the witnesses to the execution are not 
worthy of credit and give conflicting’ ac- 
counts ; that the potta was never produced 
until the defendants attempted to get posses- 
sion of their purchase ; and that the lease 
was granted at a reduced jumma for a 
period beyond Ram Purkash’s settlement. 

All the above were good and legal 
grounds, and were stifficient to warrant 
the Judge in coming to the conclusion which 
he arrived at ; and we do not think that there 
is anything for which we oughf to remand 
the case, or exercise any interference. 

The appeal is dismissed with costs. 


` 


The 31st January 1867. 
Present : 


. 


The Hon'ble G. Loch and A. G. Mnepher- 
sou, Judges. 
Re-sale in execution of decree—Ap-~ 
peal—Section 254 Act VIII of 
‘1859 — Forfeiture for default — 
Rights of judgment-debtor. 
Caso No. 665 of 1866. 


Miscellaneous Appeal from an order pass- 
ed by Mr. W. Ainslie, Judge of Patna, 
dated the Lst August 1866, modifying an 
order passed by the Principat Sudder 
Ameen of that District, dated the 22nd 
March 1866. 

Joobraj Singh (Deeree-holder) Appellant, 

versus j 

Gour Buksh Lal and others (Judgmeut- 

` deb'ers) Respondents. . 
Baboo Kishen Succa Mookerjee for 
š Appellant. 

Baboos Chunder Madhub Ghose, Khetiur 
Mohun Mookerjee, and Mohesh Chunder 
Chowdhry for Respondents. 


An appeal lies fromen order holding the first default- 
ing purchaser liable for the différence arising from re- 
gale in execution of decree under Section 254 Act VII 
of. 1859, - . . 
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According to that Section, the property. must be put 
up again for sale on the purchaser failing to make 
deposit, and it is the deposit only which can be forfeited, 
and not any right which a decree-holder may have 
under his decree. 


In the case of a re-sale,.the judgment-debtor is ` 
entitled to credit for the full amount bid for his property 
at the time of the first sale. 

Loch, J.—Ram Buvszun and Joobraj 
held a joint decree against Gour Buksh Lal, 
and on 15th May 1863 gave a vakalutuamah 
to Anwar Ally and another pleader of the. 
Priucipal Sudder Ameen’s Court, to carry: 
on the execution proceedings against the. 
judgment-debtors, and in the event of a sale 
of- the debtor’s property taking place, to bid 
for itto the extent of the amount of the. 
decree. On 20th May 1863, one Luchmun 
Pershad, having previously purchased a 4 
annas share of the decree from Joobraj, 
applied to have his name substituted for that 
of his vendor which was done. Ram Bhoj- 
jun sold his half share in the decree to Dow- 
lut Singh, and the two purchasers appointed 
their own vakeels to carry on execution. 

The debtor’s property was ‘sold on 29tIr 
September 1863, aid Anwar Ally, acting on 
the power given by Joobraj and Ram Bhuj- 
jun ou 15th May, though he kn@w that the 
former had only a 4 annas shire in the 
decree, and the latter none, for it was 
through him that the substitution of names 
was effected, bid for the property which was 
knocked down to him for rapees 4,000 ; but 
on his proposing to file a receipt, he was 
opposed by the other judgment-creditors 
who informed the Court that Anwar Ally 
had no authority to bid for them, that they 
held 12 annas of the decree, and Joobraj, 
whom Auwar Ally represented, held only 4 
annas, and they objected to a receipt being 
taken. The Principal Sudder Ameen did’ 
not take the receipt of Anwar Ally, but, in 
utter disregard of the provisions of the 
Code of Procedure, instead of immediately 
putting up the property again for sale as 
directed in Section 253, allowed matters to 
remain as they were till the 14th January 
1864, on which date he cancelled the sale, 
as the auction-purchaser had failed to 
make good the price, and ordered a fresh 
sale to be made which realised only rupees 
2,600. The debtor then paid in rupees. 
1,300, the balance of his debt, in excess 
of the 4,000 rupees originally bid at the 
sale, nud asked the Court to relieve him 
from further liability, the decree, as against 
him having been fully satisfied.’ | et 

The first Court. released the debtor and 
forfeited the share of Joobraj in the decree 
which was equal to the. amount of deposit’ 
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which should have'been paid by him. at’ the 
time of the- first salo, and declared “him: 
Hable for the,difference inthe price between 
the first and second. sales. - 

From this order ` Joobraj appealed. 
Luchmun Pershad also appealed against. so 
. much of the order of the Principal Sudder 
Ameen . as released’ the judgment- -debtors 
The Judge, 'in modification of the’ order ~of 
the Lowér Court, has` held the debtor and 
the creditor Joobraj jointly liable for’ the 
balanceof the debt, ¿ e., the difference be- 
> tween the sum bid at the first sale rupees 
4,000, knocked down to Anwar Ally on 
avcount of Joobraj, and rupees 2,600 bid at 
the, second. sale,- which appears to have- been 
conducted with due regularity, and has been 
confirmed. 

': From this order an appeal has been pre- 
ferred by Joobraj, and | cross-appeals are 
taken by Luchmun Pershad and Dowlut 
Singh under the. provisions of Section 348. 
A preliminary: objection. to. hearing the'ap- 
peal of Joobraj is taken that an appeal will 
not lie, for he-is seeking redress against his 


co-decree-holders to set aside an order pass- 


ed in their favor. As, however, Joobraj 
has been declared liable to pay the difference 
in the price at the two sales to Wis cd-de- 
evee-holders, which sum is ‘under Section 
254 to be levied from him under the rules 
for enforcing the payment of money in sa- 


tisfaction of a decree of Court, we think, as” 


was held’by us in the case of Sooruj | * Buksh 
Singh reported in 6 Weekly Reporter, page 
126, Miscellaneous, that, as regards this sum, 


he must be considered in the lightof a judg- 
ment-debtor,. aud, as such, has’ a right of 


appeal, and we reject the objection raised by 
the opposite side. : 

The ground on which Joobraj seeks to be 
released from the payment of the differenca 
ju the price bid at the. two sales, and to 
have the order forfeiting his 4th share-of the 
decree set aside, is that the power given by 

-him and Ram Bhujjun, though not formally 
withdrawn, had been: virtually -cancelled by 
a change of circumstances of which Anwar 
Ally was fully . aware,.and that he, con- 
sequently,-had no suthority to oe for him, 
Joobraj. . bs 


“In this- case ‘the late Principal ! Sudder 
Ameen has shewn -an utter disregard of the 
rales of procedure laid down in Act VIII 
of 1859, and by his neglect has, in all pro- 
bability, caused serious-“injury “to some 
of the parties connected’ with the -exe- 
cution.of this decreé.. It. is. now’ im- 
possible to put: back the’ parties to their 
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original position, and we find it difficult, to 
pass any order likely to prove satisfactory to - 
them. ` We find that the bid of Anwar Ally 
at the first sale was not followed by the 
acceptance of his receipt on behalf of the 
decree-holder Joobraj ; for the Principal Sud- 


der Ameen in ‘his proceeding of 14th’ Janu: 


ary 1864 distinctly holds that Anwar Ally 
had not power to bid for Joobraj, and'we find 
from the Judge’s proceedings in this case 
that no receipt was given. Under these 
circumstances’ we do not concur with the 
Lower Court in thinking that the fourth 
share of the decree belonging to the decree- 
holder Joobraj and equal to the amount of 
deposit which should have been made by 
Anwar:Ally; when the lot was knocked 
down to him and his receipt not accepted, 
is liable to forfeiture. The law is distinct 
on the point, and why the Principal Sudder 
Ameen’ failed to follow the course required 
by law to put up the property again for sale 
on the purchaser failing to meke the deposit, 
we'-cannot discover, nor is any explanation 
offered. But, at any rate, no deposit was 
made, and, as provided by Section 254, it is 
the deposit only which can be for: feited, and 
not. any right which a decree-holder may 
have under his deer ee, and which the Lower 
Courts, in their ideas of doing substantial 
justice, chose to consider an equivalent for 
the deposit that ought to have been made by 
the purchaser. We think, therefore; that so 
much of the order which declares Joobraj’ 8 
fourth share of the decree to be forfeited 
must be set aside. 

We next come to the authority of Anwar 
Ally to bid for the decree-holder Joobraj. 
‘The authority given to him had not been 
formally revoked ; but he knew perfectly well 
that, when he bid at the sale, that Joobraj 
and Ram Bhujjun were no longer proprietors 
of the decree, for he had himself assisted 
in effecting ‘the transfer of names in the 
Court of the Principal Sudder “Ameen. He 
bid in the name of Joobraj who had at the 
time of sale only a fourth share in the decree, : 
but he bid as acting for all the decree-holders, 
and. Dowlut 
Singh had’ given him no authority to act 
for them. _ We consider, therefore, that 
Anwar Ally was acting without due authority, 
and that his acts cannot be held to bind 
Joobraj.: 


As regards the order of the Judge making 
the ` judgment-debtor jointly liable with 
Joobraj forthe difference between the first 
and second sale, for that-is the only.sum now 
due, we think the Judge is wrong. The' 
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judgmenut-debtor is entitled to evedit for the 
full amount bid for his property at the time 
of the first sale, and, if he pay up any balance 
due to the decree-holder in excess of the 
sum so bid, he must be considered as having 
liquidated his debt, and cannot be held 
responsible for any further sum, The differ- 
ence between the first and second sale must 
be realised, not from the judgment-debtor, 
who is also an appellant’in this case, but, as 
provided by Section 254, from the defaulting 
anction-purchaser. Under the view of the 
énse taken above, we reverse the orders of 
the Lower Courts, but, under the ciroam- 
statices, we shall leave the parties to pay 
their own costs. 





~~ 


The 15th Decerhber 1866. 
Present: 


The Hon’ble G. Loch and A G. Macpher- 
son, Judges. ` 


-. 


Registration. 


Special Appeals from a decision passed by 


Mr. A. Pigou, Judge òf Hooghly, dated 

_ the 14th April 1866, reversing a decision 
passed by the Second Principal Sudder 
Ameen of that District, dated the 12th 
February 1866. -> 

Case No. 1250 of 1866. 
Monmohinee Dossee and others (Defendants) 
Appellants, 

versus ` 
Bishen Moyee Dossee (Plaintif) 
. Respondent. 

Mr. R. T. Allan and Baboos Ashootosh 
Dhur and PURURI Paul for Appel- 
ants. 

Baboo Dwarkanath Mitter for Respondent. 

f Case No. 1434 of 1866. 

Bishen Moyee Dassee (Plaintiff) Appellant, 

versus 

< Mussamut Delshad Bebee (Defendant) 

Respondent. 
Babos Dwarkanath Mitter and Khettur- 
nath Bose for Appellant. 
Baboo Bykuntnath Paul for Respondent. 


There is no provision in Act XVI of 1864`obiiging 
or empowering a Registrar to'register a deed after the 
expiry of the time specified in Section 18, whether 
under a decree of Court or otherwise, except in cases 
which come under the provisions of Section 15. 


“Loch, J—Taw plaintiff took a putnge™ 


from the defendant Delshad-Bebee- on 11th 
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Jyet 1272 (May 1865), which is the date’ 
The defendant 


affixed to the written lease, 
Monmohinee also got a putnee-lease of the 
same property from the same- zemindar,; 
which bears date 24th Assar 1272 (June 
1865) which was duly registered under the 
provisions of Act XVI of 1864, 

In September 1865 the plaintiff brought 
the present suit-against the zemindar to 


compel her to register the.lease, and to set 
aside the subsequent putnee lense given by” 


her to Monmohinee. The Judge in appeal 
held that, as the plaintiff had not applied to the 
Registrar to register the deed, and had her 
application refused by him, he conld not, as 
provided by Section 15 Act XVI of 1864, 


direct the registration tobe made, as the lessor’ 


was.unwilling to have itmade. He, how- 


“| ever, remanded the case to the first Court, 


with instructions to the Principal Sudder 
Ameen to allow the plaintiff to prove the 
existence of the lease by parol testimony, if 
able go to do. 

Both lessees have appealed from the order 
of the Judge, the plaintiff on the ground’ 
that the Judge should have directed the’ 
registration to have been made, and the 
defendant on the ground that, as the plaint- 
iff’s title deed was inadmissible in evidence, 
the Jadge was wrong in allowing her to 
prove the existence of the lease by secondury 
evidence. 


It is contended before us that the J udge 
was wrong in supposing that he was unable 
to pass a decree, euforcinug registration irre- 
spective of the provisions of Section 15 of 
Act XVI of 1864 ; and we think that had the 
suit been brought in time, anda decree passed 
within the period allowed for registration 
in Section 18 of the Act, viz. four months 
from thg date of execution of the deed, an 
order compelling the lessor to appear and 


register the deed might have issued ; but we’ 


cannot find anywhere inthe Act any provi- 


sion to oblige or empower the Registrar to | 


register a deed after the expiry of the time 
specified in Section 18, whether under a 
decree of Court or otherwise, except in 
cases which come under the provisions of 
Section 15. The terms of the Act are impera- 


tive ; and as the period for registration has 


long since elapsed, we can now make no 
order enforcing registration. 
that the periods fixed in’ Section 18 relate, 
to cases where no dispute arises ; that it might 
so happen that a party brought a suit to 


enforce registration, and that judgment was’ 
passed within three months from the date’ 
of institution, still the case might be taken. 
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up in: appeal. and remain onai -beyond the 
period provided in Section 18. If the result 
of that appeal were favorable to’ the party 
- seeking to enforce registration, it would yet |" 
~ be worth nothing, if the opinion of the Court 
be correct, and an -honest purchaser would 
thus be left without remedy. 
. The case may or may not be hard, but we 
fail to see that the law has ‘made-any provi- 
sion for it. The ‘law.says nothing about 


cases where no dispute arises, and others |. 


where the assistance of the law is sought to 
enforce registration. 


With regard to the second point, we think 


‘that the course whicli the J udge directed the |: 


first Court to pursue, viż. to allow the plaintiff 
to prove her title by parol evidence’ is erro- 
neous, and utterly subversive of the object of 
the Registration Act. Where a party comes 
into Court resting his claim’ on a written title 
which the law requires to be registered, he 
, cannot, when he has failed to register and is 
in consequence unable to use his title deed, 
turn round and say, I can prove my title by | 
.secoudary evidence. “If would be ugeless to 
have a compulsory Registration Act ifsuch’ a 
course were open to “suitors. We think, 
therefore, tliat the Judgé’s order of remand 
must be’ set aside, ‘dnd that the plaintiff’s 
suit must be dismissed with all costs. pies 
accordingly. 


The lst February 1867< 


Present: 


The Hon'ble H. V. Bayley and Shum- f 


bhoonath Pundit, Judges. i 


Appeal—Sale in execution—Section 
270 Act VIII of isso9. $ 


Case No. 2275 of 1866. 


Special Appeal from æ decision passed by 
the Judge of Patna: dated the 9th Feb- 

` vuary 1666, afirming a decision passed by |. 
the Principal Sudder Ameen of that Dis- 
. trict, dated the 22nd July 1865, 


Raja Ram Chowéhr y atid others ( (Defendants) 
Appellants, i 


versus 


' 


Respondents. 


_ der Chowdhr'y for Appellants. . 
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Seetula Buksh Misser and others (Plaintiffsy 


.. Mr. B. T “Allan and Baboo Mohesh Chui- 
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Mr. C. Gregory aud ‘Baloo Kedarnath Chat 
: terjee for Respondents. oe 


‘Where a second decree-holder - is ` himself purchaser 
‘of 8 property sold in execution of his. own decree, and, 
instead of’ tha money being deposited in Court; an 
orderis obtained allowing the dectee-holder as pur- 
chaser to pay the purchase-money by his decree being 
taken aS-a credit on account of the purchase, such 
order isnot open to appeal under Section 270 -Act 
VII of 1859, : 


Ba yley,. J —Pranrrer sues aś first decree- 
folder against the defendant as second decree- 
holder, to recover sums of money under plaint- 
iff’s. decree, and to set aside a prior miscel- 
lagéous order. 

In this case the only matter really to ie 
decided is, whether, in a case -where a second 
decree-holder is himself purchaser’ of a pro- 
petty sold in execution of his own decree, 
and where, insted of the money being de- 
posited in Court, fin order is obtained that the 
dectéd-holder as purchaser may pay the pur- 
chase-mouey, by liis decree béing taken asa 
-credit on dddount of the ‘purchase, such order 
can be open to tippeal nuder. Section 270 Act 
VIII. of 1859, iind’the precedent of this 
Court,* Legal Remeinbrancer, 4th July 1864, 
page 99 (‘Trevor and Steer, J. Jy, Levinge, J. 
dissenting) ` 

The following facts are admitted :— 

1s¢.—Tliat the plaintiff wis the first de- 
cree-holder, and took out thefirst attachment; 
aud that‘such attachment was néver with- 
drawn by. the fist dacree-holder. 

2éd.—That thé plaintiff entered no claim 
or protest at the time of sale at which de- 
fendant as a second deéree-holder purchased. 

3rd.—That, in the facé of the sale procla- 
‘tiation of 22nd Jaiuary | 1863, if was stated 
ihat the sale was to be held for the satisfacs 


‘tion of the decree of fis defendànt, second 


decree-holder, - 

The Lower Appellate Court decreed the 
pluintiff’s case, Hisjudgment is as follows:— 

“ It is urged that the decision of 4th July 
1864 bars the suit. I think not, in this case. 
“The defendant paid himself, without any 
“order of Court determining the party en- 
“titled, and the sale proceeds never came 


| into the Court at all.” 


“ Itisquite true that the Courtsanctionéd the 
“purchase by the decree-holder at whose suit 
* the property was sold, namely, the defendant, 

© and allowed him as usual i in such cases to set 
“of his decree against the pur chase-money ; 
“but this was tot, as I take it, an order decid- 
“ing between rival clainiants, bit rather the 
+‘ defendant, whether unintentionally or bya 
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i © Reported in Sutherland's Full Béictt Rulings; p. 180, 
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“trick, deceived the ‘Court into passing an 
‘order which is constantly passed as a mat- 
“ter of form and has ng right to claim 
“under if asa bar to any suit by plaintiif, 
“That a deliberate order deciding between 
“two decree-holders, though wrong and pal- 
“pably wrong may’ not form the ground of 
“suit, would ‘appear to be the case under 
“ the precedent quoted ; but I cannot consent 
“to extend that ruling to every ex parie 

“miscellaneous order passed without inform- 


“ation, whether that be purposely or acci- |- 


“ dentally withheld.” 


Werhave fully heard Counsel on both sides, |’ °° 


Tt is urged for the special appellant that tle 
form of payment, whether by a transfer 
to credit (which the Judge himself admits is 
usual) or by cash deposit, is immaterial; that 


` the law and the above cited precedent must | 


be followed ; that itis laid down in both, that 
a first decree-holder cannot sue to recover 
monies from a second decree-holder on the 
allegation that those monies would have 
reached the first decree-holder. 

On the other hand it is contended that 
the law looks to the money being deposited ; 
that this was not done here; thatis, had it 
been according to law, the ‘plaintiff, as first 
decree-holder, might have had notice, while by 
this paper transfer he had none ; and that this 
constitutes a difference which renders Sec- 
tion 270 and the precedent cited, inappli- 
cable to the facts of this case. 

We cannot admit that the mere letter of 
the law, and the forms upon which the argu- 
ment of respondent rests, can be our guide in 
deciding this case. 

We cannot think that, in reality and sub- 
stantially, ov by legal practice, the transfer 
on account, instead of the, deposit of the 
money, makes the difference contended for, or 
makes that illegality or inapplicubility 
of Section 270 aud of the’ precedent cited 
which are contended for by respondent. 

There was no objection taken. at the sale 
on-behalf of the firs: decree-holder... Thus, 
the second decree-holdér was sọ far the legal 
purchaser who paid ‘his- money in one shape 
instead of another, the payment, however, 
beiug full and sufficient to cover the sums 
due. 

Can, then, such legal purchaser be proceeds 
ed against by the first decree- holder, with a 
view to make the former pay the latter 
monies paid for the purchase ? 


We are of opinion, after careful consider- 
ation, that Section 270 and the precedent 
cited give no such remedy, The remarks of 
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pleader for special respondent as containing 


the arguments he wishes us to consider, 


We have so viewed the opinion of that 
learned Judge, but think the opinion of the 


iajority (Trevor and Steer, J. J.) the legal- 


ly correct opinion in that ease, fur the reasous 


stated by them. 
‘Therefore, iw accordance with the prece- 


dent ‘cited, and with Section 270 on which it 
‘we decree this special appeal 


is founded, ' 
with costs. * 


The Ist February. 1867. 
Present: 


The Hon’ble J. P. Norman and W. Markby, 
Judges. 


Ryots with rights of occupancy—_ 


Creation of- intermediate tenures 
by Nou-transferable tenures 
(Transfer of). 


Case No. 2481 of, 1866. 


Special Appeal from a decision passed by 
the Officiating Principal Sudder Ameen 
of Hooghly, dated the 15th August 1866, 
reversing a decision passed by the Moon- 


siff of that District, dated the 28th March 
1866. 


Hureehur Mookerjeo (Plaintitt) 
Appellant, 
versus 


Jodoonath Ghose (Defendaut) 
Respondent, z 


| Baboo Bama Churn Banerjee for Appellant. 


Baboo Khetturnath Bose for Respondent. i 


A tenant having a right of occupancy cannot create 
an intermediate tenure between himself and the 
zemindar. 

Ifa ryot, not having a transferable tenure quits 
possession, makes over his interests, and gives over the 


‚laud to a third person, he may be treated as baving 


abandoned all rights furmerly possessed by him in the 
land. When a purchaser tahes possession of a non- 
transferable tenure, and interposes himself between the 
zemindar and the ryots on the land, he thereby commits 
a wrong, and the zemindar may sue to declare that 
no interest is'vested in such purchaser, or to restrain 


thim from interfering with the collection of rent. 


Norman, J.—In this case the plaintiff 
Horeehur Mookerjee, the talookdar, sued 
to set aside the "sale of a tenure within the 
talook to which the defendant Jodoonath 
Ghose laid claim as purcbaser, upon the 
ground that the tenure was not transfer- 
able. 

The Principal Sudder Ameen, reversing 
the decision of the first’ Court, dismissed 
the suit, holding that the predecessor in 


Mr. Justice Levinge are relied on ‘by the | estate of the plaintiff had recognised Joduo- 
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nath Ghose ag the purchaser, 


to the tenure in dispute by accepting rent ! n house and resided on the land. 


from him. He says the defendant had “ ob- 
“tained dakhilas in his own name, He has 
“ filed the dakhilas for 1266, 1267, and 1268, 
“in this ease. They were granted by the 
“former talookdar from whom the plaintiff 
“ acquired his rights by private purchase.” 

On this point it is objected, ou- special 
appeal before us, that the dakhilas are not 
proved ; and on examination of his written 
statement, we find that they are not dis- 
tinetly alleged -by the defendant to be re- 
ceipts which he had obtained from the form- 
er talookdar. He merely alludes to docu- 
ments putin, amongst which are these re- 
ceipts. They are not shown to have been 
receipts signed by the Jate talookdar by 
the evidence of any. of the witnesses called 
in the case ; and it has also been pointed 
out by the appellant’s vakeel that they pur- 
port to be given in the name of a dead man. 

The Principal Sudier Ameen will, there- 
fore, take up and try the question whether 
the receipts are genuine, aid whether they 
were really'given by the former talookdar, 
or by his authority. 

Tt is next objected that the Principal Sud- 
der Ameen is wrong in determining that the 
tenure is transfer able, or at any Tate that 
the gronnds on which he has so decided are 
insufficient. 

He says, “ The possession of the tenant 
“ has been from a great length of time, even 
‘ upwards of 30 years. Such a tenure, al- 
“ though it might not be a mourosee one, is 
“ still transferablein these parts of thecountry 
“ under local usage.” He continues, ‘ The 
“ Lower Court has not taken evidence on the 
“ point, but our experience from past cases 
“ bids us so to declare.” 


He has, theréfore, determined that local 
usage makes a tenure transferable simply be- 
causeit existed for a period of thirty years. He 
certainly cannot do that in any case, without 
taking evidence as tothe custom. In this 
particular case, there is nothing to show 
what was the real nature of the tenure. We 
cannot assume that the defendant had any 
right of occupancy under Section G6 of Act 
X of 1859; there is nothing to show that 
the defendant’s predecessors were ryots ; and, 
therefore, it is not necessary for us to ex- 
press any opinion as to whether the Court in 
the caseof Taramonee Dossee versus Birressur 
Muzoomdar (1 Weekly Reporter, 8th Sep- 
tember 1864, p 86) was right in determining 
that a right of occupancy is a transferable ten- 
ure. But we may observe that, in the present 


and entitled | case, the former holders were in possession of 


By selling 
their rights to the now defendant who does 
not occupy himself, they appear to us to be 
endeavoring to create an intermediate 
tenure between themselves and the talook- 
dar. Whatever may be the rights of a per- 
son to whom a tenant having a right of oc- 
cupancy transfers his tithe with possession, 
we think that a tenant, having a right of 
occupancy, is not at liberty to create such a 
new estate. 

Oa cross-appeal it is objected that the 
Principal Sudder A men has not determined 
whether the tenure was mourosee or not. 
It is clear that this’ objection on cross- 
appeal is well founded ; and the reasons of 
the Principal Sudder Ameen being insuffi- 
cient to found a decree upon them, it will 
be necessary for him to try that question. 

Lastly. it is objected on cross-appeal, that 
the-plaintiff in this suit has no right of ac- 
tion. We are of opinion that, assuming the 
plaintiff to make out the allegations in his 
plaint, if does not disclose a cause of action. 
If a ryot, not having n transferable tenure 
quits possession, makes over his interests 
and gives over the land ton third person, 
he may be treated as having abandoned 
all rights formerly possessed by him in the 
land. His position is similar to that of 
a tenant-at-will, whose interest and tenancy 
at will are determined by his quitting the 
land. When a purchaser takes possession 
of a non-transferable tenure, and interposes 
himself between the zemindar aud the ryots 
on the land, he, by that act, commits a 
wrong; and one mode open to the zemindar 
to redress that wrong, must clearly be by a 
suit to declare that no interest is vested in 
such purchaser, or to restrain him from 
interfering with the collection of rent. In 
this case we find'the plaintiff suing for rent 
and intercepting money which should have 
tome to the hands of the zemindar. 

With the nbove remarks, the case is re- 
manded. 


The Ist February 1867, 
: Present: 
The Hon’ble L. S. Jackson, Judge. 
Registration. 
Case No. 26 of 1867. 


Miscellaneous Appeal from an order passed 
by the Principal Sudder Ameen of East 
Burdwan, dated the 9th January 1867. 


Civil 


Rashbeharee Baboo and others (Defendants) 
_ Appellants, 


Versus 


‘Goor oo Dass Baboo and other (Plaintiffs) 
Respondents. 


Babos -Onookool Chunder Mokerjee. and 
-Dwarkanath Mitter for Appellants. 


No one for Respondents. 


No appeal lying against a decree made under Section 
58 Act XX of 1866, the petition was directed to be 
returned, with a view to its being presented to the Cowrt, 
if desired, by way of motion, 


` Deputy Registrar.--Tais is an appeal 
against a decree of the Lower Court made 
in a ease under Section 53 Act XX of 1866. 

According to Section 55 of the said Act, 
there is “ no appeal against any decree or 
order made under Section 53.” 
_ As this is the first -appeal of the sort, I 
beg to submit it for the orders of the Judge 
presiding in the Miscellaneous Department. 

Jackson, J.—The vakeel for the petitioner 
has notappeared. By Section 55 Act XX of 
1866, no appeal lies against n decree made 
under the 53rd Section, This petition, 
therefore, must be returned to the vakeel, 
who, if he thinks fit, may-preseut it to the 
Court by way of motion. 





The Ist February 1867, 
Present. 


Thè Hon’ble H. V. Bayley and Sambhoo- 
nath Pundit, ‘Judges. 


Sale in Execution. 
Case No. 2454 of 1866. 
Special Appeal from -a decision passed by 


the Principal Sudder Ameen of Shaha-. 


bad, dated the 29th June 1866, reversing 
a decision passed by. the Moonsiff of that 
. District, dated the Tih April 1866. 
Munnoo Lal (Defendant) Appellant, 
; “versus 

Choonee Sahoo (Plaintiff) and others (De- 

fendants) Respondents, 

Baboos Dwarkanath Mitter, Mohesh Chun- 
der Chowdhry, and Ka lee Kishen Sein for 
Appellant. 

Mr. R. T. Allan and Baboo Obhoy Churn 

r, Bose for Respondents. ~ 


* A sale in execution of a decree was set aside ‘by a 
subsequent: decree of 9th March 1861, hut was afterwards 
allowed to stand by: an order of 7th- "May 1662: As, no 
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suit was brought to set aside the latter order, it was 
held to be a final Judicial proceediag, and the sale de- , 
clared to be good and valid. + , 

Bayley, J—Tus defendant is special ap- 
pellant, and is also the purchaser from an- 
other defendant, judgment-debtor. 

In this case plaintiff sued for possession 
of a 5 anna 4 pie share of 16 annas of 
Mouzahs, Therdia, Pergunuah Betya, and ` 
to be registered as proprietor, alleging his, 
title under a purchase of the 5th March 
1860, in execution of a decree obtained 
by Maharajah Mohun Buksh Singh. 

Defendant’s case is that he purchased at a 
sale in execution the shares of Kishen Per- 
shad, Ramnarain.Pershad, and Thakoor Per- 
shad, in 5annas + pie ‘of the property in 
dispute, and that plaintiffs purchased with 
notice of defendant’s purchase. . 

The first Court gave plaintiff a decree for 
2-1-12 of their rights dnd interests sold as 
those of (1) Gobind Pershad Singh, (2) 
Rugoonath Pershad Sing, (38) Rameshur 
Pershad Singh, (4) Kishen ‘Pershad Singh, (5) 
Thakoor Pershad Singh, with reference to 
an order or decision of the Zillah ayaga of 
Tth May 1862. À 

-It is admitted by all parties that, dy an 
arrangement between the parties recorded 
in Court, this order or decision decreed that, 
the sale was to stand which had. been set 
aside by a previous decree of 9th -March 
1861. 

The Lower Appellate Court held this order. 
or decision of the 7th May 1862 to be, 
collusive and of no effect, and that the sale. 
had been duly set aside previously, The, 
Lower Appellate Court gave plaintiff a a 
for the whole claim. 


Defendants appenl specially, and indeed 
their whole contention may be summed up’ 
in the plen that the order or decision of the 
Tth May 186%, allowing the sale to stand, is 
a final legal proceeding, and that the sale can 
no longer be held to have been set aside. 


After hearing Counsel on both sides ‘and 
referring to the record, we think this conten-- 
tion is “right, The proceeding of the 7th 
May 1862 was a regular judicial proceeding. | 
The admission¥ and « compromise of the par- .. 
ties are as in no way legally proved to be 
collusive or otherwise: than real ; plaintiff 
never sued to set aside the above’ proceed- 
ing. In this view the sale to defendant 
must be deamed a good sale, and tlie purchase 


‘of defendant is under it’ a good and valid 


purchase. Therefore, the decision of ' the 
Loweér Appellate Court is reversed, aud -the 
order-of the. first Court affirmed. We ex-. 


1867,] Civil 


press no opinion as to plaintiff being debar- 
red or otherwise from faking such other 2C- 
tion as he may be advised. 


EE — 


“The Ist February 1867." 
: Present: 
The Howe C. B. Trevor and F. A. Glo- 
ver, Judges. 
Mesne Profits — Pre-emption. 
' Case No. ‘247 of 1866. 
Application for review of, judgment passed 
by the Hon'ble Justices Trevor and 
~ Glover, on the 2lst- March 1866, in 
Special: Appeal No. 3485 of 1865. 


Emamooddeen Sowdagur (Defendant). ° 
Petitioner, 


versus, 
Abdo! Sobhan '‘and'others (Plaintiffs) 
. ` Opposite Party. 
` Baboo Mohinee Mohun Roy for Petitioner. 


Mr. R. E. Twidale and Moulvie Syud Mur- 
humut Hossein for Qposite Party. 


' 


~ 


‘A claim’ to mesne profits due before the date on bi 


which a right to pre-emption arose, cannot form the 
subject of pre-emption. 


Trevor, J.—Ir appears doubtful whether 


the Court. should not have restricted- the 


décree of the Principal Sudder Ameen. to. 


possession of the land conveyed to the plaint- 
iff by the-decree sold to him, and not have 
allowed him.to ‘inglude in it wassilat which 
is not the subject of pre-emption, and also 
whether we should not have remanded the 
case to the Lower Court for taking evidence 


on und deciding properly the plea of limit- | 


ation raised as regards the land not covered 
by the decree, Call on the other party to 
show. cause why a review on these points 
should not be admitted. 


Judgment. 


oe - After cause was shewn by Mr. Twi- 
dale on the part of plaintiff why a review 
on the points noted should not be admitted, 


it seemed clear to the Court that, on-'the| 


first point, a review should be admitted.” It 
was accordingly admitted and argued before 
ws, After looking into . the authorities, 
we are clearly of opinion that the claim. for’ 
mesne profits, due before the date on which 
the right to pre-emption arose, cannot ‘form 
‘the subject of pre-emption. We, therefore, 
strike out of the Principal ‘Sudder Ameen’s 
decree the words “with wassilat,”. and 
gelata the plaintiff éntitled-only.. „to: „posses- 


THE WEEKLY -REPORTER. . ' 


| his debtor at 450 rupees. 


Rulings. 117 





sion of ‘the lands claimed. As to. the sum 
which he. must pay, we think, under the 


| circumstances, that 400 rupees must repre- 
sent the value of the land only, and this the 


more, inasmuch as defendant’s vendor valued 
the land in the: suit which he brought against 
The decree will, 
therefore, stand thus :—Plaintiff, on the 
payment of 400 rupees within one month, 
will obtain possession of the disputed landa 
from the purchaser defendant. 

As to the second objection, that is of no 

weight, The plaintiff admits that his suit 
istonfined to` the’ 1d.-8%.-1-1-1 of whiclr 
possession was acquired by defendant; under 
the decree so limited as to plaintiff’s claim, 
the defendant’s objection disappears. Both 
parties will bear their . own. costs in, this 
application, = 3. : 





_ The 2nd February 1867. 
H Present: 
The Hon'ble Sir Barnes Peacock, Kt., Chief - 


Justice, and the’ TIODI: L. ‘8. Jackson, 
-Judge., - ; 


` Damagos—Malicious aici cin 


Case No. 2823 of 1868. - 


Special Appeal from a décision passed “by 


itr. K. ‘DeCosta, Principal ` Siudder 
Ameen of Maunbhoom, dated the 22nd 
August 1866, reversing a decision passed 
by Baboo Nund Coomar Aykal, Offi- 

. erating Moonsiff of Chowhey. ene dated- 
the 5th March 1866.. |. 


Ramjocbuin Mookexjoo(Plaiati). Appellant 


“versus. es er | 
+ 


Woo Churn Hajrah (Defendant) 
Di ` Respondent. 3 


Baboo Romeih Chunder Mitter for Appellant. 


Baboo Kissen Succa’ Mookerjèe fon “‘Re- 
spondent, 


r ` 


„Damages may be recovered for i injury to one’s Tepti- 
tation. š 


Pubicak: c J.—It is found by the Lower 
Court that a charge of theft was made by the 
defendant ` against the plaintiff, maliciously 
and for the. purpose ‘of injuring his réputu- 


ion, and that, in- cousequence of that-charge, 


+ 
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the -plaintiff's “house “was Searched. - Under 
these circumstances, the Lower Court award- 
ed-damages.to ‘the extent of 100 rupees. .- 


* The Lower + Appellate: Coutt held that, as 
no: actual damage was shown to have been 
' sustained by the plaintiff, no damage could. 
Be awarded, . : 


On, this point. we think” that, tlie Lower 
Appellate Court was wrong; and that. the 
plaintiff Was entitled to recover, damagen for 
tho- injury to his reputation. 


“Phe: decision of the Lower: Appellate 
i Court i is, therefore, reversed with costs, and 
the decision of thé first Court restored. 


The 2nd February 1867. 
7 Present: 


The How’ ble J. P. Norman ‘ia wW. 8. 
Pomi Ran Judges. - 


Sale by Mother ‘to “Daughter—Fraud 
—Onus probandi. 


% : 
‘Case’ No. 2564 of 196. 

Special ‘Appeal from a decision passed by 
the Principal Sudder Ameen of Beer- 

- bhoom, dated the 7th + September 1866, 
affirming a, decision passed by the Moon- 
siff of that District, dated alte hes 
December. 1865. 2, ets 


t 


„ Keshub Chunder` “Sein (Defendant) 
Appellant, 


ae e versus : 3 
Vyasmoùes ` Dossia (Plaintiff) Respondent. 
Baboo Nil Madhus Sein for Appellant. 
Baboo Taricknath Sein for Respondent. 


` Where a mother conveyed her property to her 
danghter, and the Property was afterwards attached in 
execution of a decree against the daughter,—Hecp that 
. the mother could not obtain a re-conveyance of the 
property, on the ground that‘ the conveyance to the 
daughter was for the purpose of defrauding the mother’s 
creditors, and that the onus was on the mother to prove 
that the decree against the daughter -was a fr audulent’ 
contrivance to deprive the mother of possession, of the 


property ~ . 


Norman, « F— Tae. plaintif in this case 
_ alleges that, being i in possession of 12 annas 
ofa cer tain’ talook, .the defendant, having 
fraudulently, obtained, a: decree against the. 
plaintiff's daughter, attached the. property.: 
The present suit was brought to sefaside 
an order rejecting the claim ‘of the plaintiff, 
in-the Execution Department. - ; 


‘that is, 





The Principal Suddér Ameèn has decreed 
the claim ; but, as it appenrs to us, he has 
wholly mistaken the nature of the issues 
‘which he had to try. . 

The defendant showed-that by a kubalah 
dated the 8rd of Chyet 1258, whiéh was 
registered on- the 6th. of April 1847, the 


‘now plaintiff conveyed the property in am 


to her daughter Suhochuree- 

. The- plaintiff nowhere‘in her plaint; ror 
by a written statement, or otherwise, alleges. 
that the deed was not executed "by her, 
The Principal Sudder “Ameen objected. 
that the defendant- had brought scopy of | 
the kubalah, but had not produced the 
original. ‘The original is, however, pro- 
bably in the custody of the debtor,’ and not- 


-| within the reach of, or accessible to, the exe- 
| eution-creditor in this suit. If the kubalah was 
-| executed—aud we are bound to assume that 


it has been, it having been registered—it 
lies upon the, plaintiff to impeach ‘it, As 
far as we can see, tho only way she does, 
by attempting to show that she 
has been always in possession of the proper- 
ty, notwithstanding the kubalah of Í 253. 

It appears, however, by the decision ‘of 
the Lower Court, that Ram Jadoo, the . hus- 
band of Subochuree, did at any ratë collect. 
rents from. the mehal. If the deed was. 
executed for the purpose of defrauding -the 


‘creditors of the now plaintiff, it would not: 


be open to her, in any suit against Suho- - 
churee, to obtain a re-conveyance of the. 


| property ; and we think that all the rights 


which Suhochuree had to resist the claim 
ofthe plaintiff on the ground that she could - 
not set up her own fraud, are equally open 
to the creditors of Suhochures. 

The plaintiff alleges that. the decree? 
sought to be executed by-the preseat defend- 
ant, Keshub Chunder Sein, as the- repre-' 
sentative of Kishoree Mohun, the son of 
Beneerooj, was a fraudulent decree obtained, 
in collusion with the ‘husband of Suho-. 
churee, for the purpose of ‘depriving, the 
plaintiff of possession of the property. If 
the plaintiff can prove that the decree is 
a fraudulent contrivance set up for this 
purpose, she may succeed ; but the onus of. 
proving such a case must “be thrown on 


plaintiff. The prima facie title. was in. 


the judgment-debtor ; and until it can “be - 
shewn by clear evidence that the plaintiff 


‘has-a better: right by long and exclusive - 


possession or otherwise, that title is avail- 


able for the benefit of the creditors:of Suho- 
ee nes WF : 


BL Oe AS. 


-. With these remarks the case is remanded. 


To TT 
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,The'2ud February 1867.. 
S “Present: Sf Sea 
The Hon’ble J. P. Norman and. W. S.° 
Seton-Karr, Judges. 


Suit by Reversioner against’ Hindoo 
Widow (to prevent waste). ` 


Cases Nos. 2398 and 2440 of 1866: ` ` 


Special Appeals from a decision passed by 
the Judge of Patna, dated the Tth August 


1866, reversing a decision of the Prin-- 


cipal Sudder Ameen of that District, 
- dated the 13th March 1866. 


_Chummun Mohunt ‘and others: (Defendants) 


` Appellants, 
versus ` 2 
Rajendur Sahoo (Plaintiff) Hespondent. 


Mr. R. E.-Twidale, Moonshee Ameer Ali, 
and Baboos Mohendro Lall Shome and 
Romanath Bose`for Appellants. 


Baboos Dwarkanath Mitter, Unnodu ‘Per- 


shad Banerjee, and Mohes Chunder Chow- 


dhry for Respondent. ` 

A reversioner in the position of son or step-grandson, 
may sue in the life-time of a Hindoo widow in possession 
to prevent waste. - | 

Seton-Karr, J.—Tus only point raised 
and argued by Mr. Twidale is that the 
plaintiff had no right to sue during the 
life-time of his mother and step-grand-mother. 
No precedents are quoted in support -of 


this position,except one from 2 Hay’s Reports, 


page 608, case of Pran Puttee Koer. 

Other cases have been shewn us which 
rule that a reversioner, such as plaintiff, 
muy sue in the life-time of a widow’ in 
possession, in order to prevent. waste and 
obtain a declaratory ‘decree. (See S. D. A. 
Rep. for 1859, page 1623, and 1 Hay’s Re- 
ports, page 107, 2nd August 1862, Chuttur- 
dharee Sing versus Hurrocoomaree). | - 

‘Bosin the very case relied on by the 
appellants from 2 Hay’s Reports, page 608, 
we Gnd a passage which tells “strongly 
against the appellants, and which. gives 
good reasons why a plaintiff, such as the 
one before us, cau institute a suit as rever- 
sioner. hae : ` 
: In that case, page 611, the Court (Pen- 
cock, C. J.p and L. S. Jackson, J.) say :— 
“ The plaintiff would, indeed, have a right 
“ to sue and restrain the ‘widow from waste ; 
“ but bis right to do this arises’ less from 
“the necessity of protecting his. own in- 
“ teresis than from the function vested by 
3 the Hindoo Law in the next male. heir 
“of a’ person whose estate descends’ to a 
‘female, namely, that of protecting the 
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| estate. And itis obvious that, if heirs 


“ in expectancy were debarred from suing 


"to protect waste until the succession had 
`“ actually accrued, the waste would, in most. 


* cases; : be past remedy, and the estate 
“ irretrievably impaired.” 

We think that this rule so laid down is 
sound and quite applicable to the case before 
us ; and though, in that case, the plaintiff, 
under the peculiar circumstances of his suit, 
was held not to have a right of action, those. 
expressions do lay down a sound rule and 
may serve-as a guide and authority “in the 
present appeal before us. f 

ully -concurring in that principle, we 
confirm the decision of the Judge, and dis- 
miss ‘both appeals with costs. In case 
No .2440, it is immaterial whether the plaint- 


4 i was the graud-son or ouly the step-grand- 


son of -Mussamut Patasoo. His mother was 
alive, and he had clearly a right to sue to 
protect his own interests. 





The 2ad February 1867. 
Present: 
The Hon’ble J. P. Norman and W. Markby, 
i Judges. a : 
e Registration. ` 
Case No. 2474 of 1866. | 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of West 
Burdwan, dated the 10th July 1866, re- 
versing,a decision passed by the Moonsiff 
of Gopatpore, dated the 19th March 
1866. 

Ram Chand Koomar (Defendant) Appellant, 

versus Í 


` Modhoo Soodun Muzoomdar (Plaintif) 

i Respondent. ` : é 
Baboo Umbika Churn Banerjee for Appel- 
. EN al lant. Edes . 
Baboo Roopnath Banerjee. for Respondent, 


For the purpose of impeaching a deed of sale regis~ 
tered under Act, XVI of 1864, so as to prevent the oper- 
ation of Section 68, it is necessary to show that the deed 
was finudulently executed, and that the purchaser was 


‘wilfully ang intentionally a party to-the fraud of the 


vendor, or at least that the deed was executed without 


' consideration. - 


Norman, J —We are of opinion thatin — 
this case the judgment of the Court below 
must be reversed. The 18th Sectiou of Act 
XVI of 1864 enacts that certain instru- 
ments, that is to say, deeds of gift purport- 
ing or operating to create, Ceclare,. transfer, 
‘or extinguish any right, title,. or. interest 
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of the value of 100 rupees or upwards in any 
immoveable property, shall not be received 
in evidence, unless they are registered ac- 
cording to the provisions of that Act. 

Section 16 enacts that the following 
instruments may be registered under tlie 
Act—“1, Any instrument which purports, 
‘or operates to create, declare, transfer, or ex- 
tinguish any right, title, or interest of value 
less than 100 rupees in any immoveable 
property.” 

Then comes Section 68 which ennets that 
every instrument of the description men- 
tioned in Clauses I and 2 of Section 16, 
shall, if- duly registered, have priority to 
any other instrument relating to the same 

property, &c. 
‘In ‘the pregent case, the plaintiff sues 
upon an alleged deed of sale, the consider- 
ation of which is rupees 61, bearing date 
the 18th of Assar 1272 (June 1865). This 
deed is not registered. The defendant 
claims as purchaser under a duly registered 
deed of the 3rd Pous 1272 (19th December 
1865); the consideration expressed to be 
paid by him is rupees 75. It is quite clear, 
under the circumstances, that the latter be- 


ing duly registered is, under Section 68, 


eutitled to priority over the purchase deed 
of June 1865. 

But the Principal Sudder Ameen says as 
7 to the kubalah of the defendant, that it ap- 


pears from the testimony of defendant’s- 


witnesses that the defendant is the brother- 
in-law of the vendor. He says :—“ The said 
“ kubalah is dated posterior to the exe- 
“cution of the plaintiff's kubalah. Hence 
“the vendor, with a view to injure the 
“ plaintiff's purchased rights, has, in col- 
“Iusion with his brother-in-law, manufac- 
“tured a kubalah in his name.” S 

We find that there is no evidence to war- 


rant a finding of fraud on the part of the | 


defendant. The substance .of the Principal 
Sudder Ameen’s finding is that the only two 
circumstances to impeach the kubalah of 
December of the defendant, are that the 
defendant is the brother-in-law of the 
vendor, and that his deed is later in point o 
date than the plaintiff's, : 


But in order to prevent the operation of 


the 68th Section on a deed of this kind, it, 


ig necessary for the purpose of impeaching 
` the deed, to show that the registered deed 
was fraudulently executed, nd that the 
purchaser was wilfully and intentionally 


a party to the fraud of the vendor, or at, 
fendant Biswas, and also to récover posses- 


least that the second deed was executed 
without consideration. There does.not ap- 
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pear to be any evidence that the defendant 
did not purchase in good faith, and did not 
“pay the counsideration-money in full as alleged 
by ‘his witnesses. 

We, therefore, reverse the decree of the 
Lower Court, and dismiss the plaintifi’s suit 
with all costs. 

If the plaintif has been defrauded by his 

‘vendor by the execution of the deed of sale 
of the 8rd of Pous 1272, he is at full liberty 
to prosecute the vendor, who would be liable 
to two years’ imprisonment and fiue under 
the 428rd Section of the Indian Penal Code, 
and under Section 44 of the Code of 
Criminal Procedure ; the fine may be applied 
in compensating the prosecutors, 


The 2nd February 1867. 
Present: 


The Hen’ble F. B. Kemp and W. Markby, 
Judges. : 


Defence — Joint Hindoo Family — 
Bona fide purchaser, 


Case No. 1861 of 1866. 


Special Appeal from a decision passed by 
Mr. A. Abercrombie, Judge of Dacca, 
dated the 80th April 1866, reversing a 
decision passed by Mr. L. W. Hutchin-- 

son, Mrincipal Sudder Ameen of Fureed- 
-pore, dated the 4th November 1865. 


Gour Cliunder Biswas (Plaintiff) Appellant, 
versus $ 


Greesh Chunder Biswas and others (Defend- 
ants) Respondents. 


Baboos Kalee Mohun Dass and Otool Chun- 
der Mookerjee tor Appellant. 


Baboo Romesh Chunder Mitter for 
Respondents. 


A defendant is not precluded from availing himself 
ofany equity which might arise out of the facts proved 
at the trial, merely because he has not raised that 
eéguity-on the face of his written statement, ` 

The mere fuct of the name of the managing membér 
of a joint Hindoo family standing as the recorded pro- 
prietor of an estate is not per se sufficieat to give title 
to a purchaser for valuable consideration from him, unless 
atthe time of the purchase, the purchaser was ignorant 
of the real state of che family, and was really led by 
that circumstance to believe that the recorded propries 
tor was the sole owner. 


Markby, J.—Tuis was a suit brought to. 
recover possession of a half share of 12 
annas of a certain talook No. 418, and to, 
cancel a putnee pottah granted by the de-. 


sion of a half share of 6 annas of a certain, 
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other khas talook ; but, on the latter part 
of the claim, no question arises, 

The talook No. 418 was purchased by 
the defendant Biswas in his own name in 
the yéar 1256, and he caused the property 
to be recorded in his own name as pro- 
prietor. Subsequently, he granted a putuee 
potteh of 12 annas of the talook to the 
defendant, Kalee Molua Ghose, who is the 
special appellant. . 

It is uow admitted that, at the time of the 
purchase, the defendant Biswas was joint 
in property with his.uncle, the father of the 
plaintiff, and that the uncle was jointly in- 
terested with Biswas in this property. It 
also appeared that the uncle at the time of 
the purchase was employed permanently 
away from home, and that Biswas managed 
the household affairs and property of the 
family. : 

The uncle lived four or five years after 
the pottah was granted, but there is no 
evidence as to whether he ever expressed 
his assent or dissent with respect to it; nor 
does any enquiry seem to have been made 
as to how the purchase-money was appro- 
priated. The uncle left a minor son, who, 
within three years of his coming of age, 
brought the present suit. 

The defendant, Kalee Mohun Ghose, in 
his written stutement, maintained that this 
was the self-acquired property of Biswas, 
who had, therefore, aright to dispose of it 
as he pleased. But, when at the trial he 
found that it was impossible to support this 
plea, he nevertheless maintained that, upon 
the facts as they then. appeared, he was en- 
titled to succeed, inasmuch as he was a 
bona fide purchaser for valuable considera- 
tion, who had purchased from a person who 
was the recorded proprietor, and who was, 
apparently, the owner of the property, 
and he has obtained the decree of the 
Lower Appellate Court. 

It has been contended now, in the first 
place, that the defendant Kalee Mohun 
Ghose cannot, having failed to establish the 
separate acquisition by Biswas, afterwards 
fall back on his right ‘as bond fide pur- 
chaser; and upon this point, the case of 
Dhun Kristo Roy versus Huro Chunder 
Roy, 5 Sutherlaud’s Weekly Reporter, 
Civil Rulings, 197, is relied ou. 

‘But itis to be observed that the defend- 
ant does not, in this case, seek to set up .any 
defence inconsistent with his first defence, 
or to add any fre8h facts to those already 
before the Court. His argument only 
amounts to this: that though the plaintiff, 
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has shewn that his uncle was jointly in- 
terested in the property, yet it also appears 
that he allowed another person to hold him- 
self out to the world as the sole owner, 
and, therefore, it is only just that his pur- 
chase should he confirmed as against the - 
uncle aud persons who claim through him. 

This being an equitable defence, there 
might very possibly be circumstances which 
would preclude the defendant from relying 
on it; and we think it very probable that 
there were such circumstances in the case 
referred to, especially as it appears that the 
Coart ‘did not think that the vendee, being 
a near relative, could well be considered a 
bona fide purchaser at all. But we do not 
think the Court intended to lay down, as 
a general rule, that a defendant could never 
avail himself of any equity which might 
arise out of the facts proved at the trial, mere- 
ly because he had not raised that equity on the 
face of his written statement. The present 
case would show the peculiar hardship of 
such a rule, because the very gist of the de- 
fence now undor consideration is that the 
defendant has all along been deceived as to 
the real facts of the case, and it was only at 
the trial that he became aware that he 
would be driven back to this equitable an- 
swer to the plaintiffs claim. At the most, 
all that was required was an amendment of 
the issues under Section 141 which, in the 
present case, we think ought to have been 
made. D 
We, therefore, think that the first objec- 
tion fails, and that the Lower Court was right 
in considering this defence. 

With regard to the merits of the defence, 
the Judge observes that “the act. of the 
“‘managing member of the family in this 
“case must be held to be valid. What the 
“result might have been, had there been any 
‘evidence of any collusion or fraud in the 
“ matter, it is not necessary to consider, for. 
“none is imputed, and Biswas having pur- 
“chased the talook in his own name, I do 
“ not see that there is any evidence of auy 
“ want of caution on the part of the putnev- 
“dar in taking the putnee from the record- 
“ed proprietor.” 

It has been strenuously contended thng 
the Judge, in coming to the above conclu- 
sion, has laid too much stress on the fact 
that Biswas was the recorded proprietor ; 
and that he did‘not sufficiently consider 
whether the purchaser had notice of the 
real state of the family, and whether he was 
really misled by the fact that the property 
was recorded in the name of Biswas alone. 

7 QO 
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Ifthis be the true construction of the 
Judge's finding, there is no doubt that the 
appellants are right in their contention that 
the mere fact of Biswas’ name standing, as 
the recorded proprietor is not alone suffici- 
ent to give the purchaser title, unless, at the 


time of the purchase, he was ignorant of the. 


` real state of the family, and was really led, 
by this circumstance, to believe that Biswas 
was the sole owner, 

The respondents do not deny this pro- 
position of law, but they contend that the 
Judge has viewed the matter in the proper 
light, and that he has decided that the de- 

_ fendant Kalee Mohun Ghose was 2 bond 
fide purchaser in the sense above stated. 

As, however, the language of the Judge 
is not altogether clear, we romand the case 
to him to consider — 

1st.— Whether the purchaser was induced, 
by the fact that the estate was recorded, in 
the name of Biswas only, to believe that it 
was his separate property, or whether he 
‘had notice at the time that the estate was 
the joint property of Biswas and his uncle ? 

2ndly.— Was the -purchaser at the time 
of the purchase aware of any circumstances 
which would have led a prudent man to 
enquire whether the estate was the sole pro- 
perty of Biswas, or whether other persons 
were jointly interested with him therein ? 

Ifthe Judge did consider these points 
and gave his decision accordingly, it will 
only “be necessary for him to say so, and if 
will not be necessary to take fresh evidence. 
If these points have not been considered, 
the Judge will re-hear the evidence on these 
points, and decide accordingly. ` 

The costs will abide the event. 


The 4th February 1867. 
Present: 

Tho Howble H. V. Bayley and Sumbhoo- 

nath Pundit, Judges. 


Jurisdiction—Suit for rent of excess 
Z land. 


Case No. 2200 of 1866 under Act X of 1859. 
Special Appeal from a decision passed by 
the Judge of Bhaugulpore, dated the 
3lst May 1866, afirming a decision pass- 
ed by the Deputy Collector’ of that Dis- 
trict, dated the 27th January 1866. ° 
Sham Jha (Defendant) Appellant, 
versus 


‘Doorga Roy (Plaintiff) and others (Objectors) 
Respondents, 


Baboo Toolsee Doss Seal for Appellant. 


Baboo Anund Gopal Paulit for 
Respoudents. 

The Revenue Courts havejurisdiction in a suit for rent 
in respect of lands held in excess of the lands for which 
the defendant has hitherto paid rent, where there is no 
lease or express contract limiting the lands of the tenancy. 

Bayley, J—Pvarntirr in this case sued 
defeudant for rents at Rs. 4-8 per beegah for 


82 beegahs 15-1] eottahs as in defendant’s 
oceupation. ’ 
Defendant’s answer was that he held 


.31 beegahs 6 cottahs at Re. 1-12-6 per bee- 


gah, and 23 beegnlis 4 cottahs at Rs. 2-8 per 
beegah, and that he did uot occupy the 
remaining 28 beegahs 5 cottahs. 

Defendant further 
all rent due for the area above stated ns 
in his occupation.” 

Three parties intervened, two of whom 

were found as a fact by the Lower Courts 
to be the near relatives, aud the third 
the ploughman of defendant, 

These intervenors averred that the 28 bee- 
tahs 5 cottals were not iu defendant’s cultiva- 
tion, but in their own. 

The first Court (Deputy Collector) found 
upon the evidence that plaintiff was the land- 
lord of defendant as to the whole 28 beegahs 
15-1 cotinhs, but that the proper rates for 31 
beegahs6 Gottals were Re. 1-12-6, and for 
the 23 beegals 4 cottahs Rs. 2-8 per 
beegah, as sinted by defeudant, and for the 
excess, viz. 28 beegahs 5 cottahs Rs. 4-8 
per beegah should be paid, as claimed 
by plaintiffs. - Further, the first Court 
entirely disbelived defendant’s plea of pay- 
ment, 


The Judge, however, in the Lower Appel- 
late Court, decreed the whole of plaintiff's 
case, and disbelieved entirely defendant’s 
averment of payments made of such rents 
as were due, and discrediting the witnesses 
who deposed to the contrary, the Lower 
Appellate Court held that 28 beegahs 6 cot- 


.tahs were-in defendant’s occupation. | 


Defendant appeals specially. His first 
plea is thet no decision can be given agniust 
him by the Revenue Courts as to the 28 
veegahs 5 cottahs held by the Lower Ap- 
pellate Court to have been in his occupa- 
tion without. payment of rent, as in respect 
of them, he must necessarily, under that 
holding, be a trespasser ; aud as this Court 
had ruled in the case reported iu the 
Weekly Reporter 1866, page5 (Act X 
Ralings) that, in respect “to lands occupied 
by one who was not occupying as a tenant, 
the occupation. was that of a trespasser, 
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not of a tenant, aud therefore a suit: could 
only tie in the Civil Courts. ` 

We do not think this à- correct plea; nor 
that the precedent cited governs - this case, 


as the facts of this čase rare not: ‘the. iias in | 


the other cage. i 

_ There the fact was “thing the. lañds ‘were 
defined and limited by: the terms of the lease; 
which laid down in respect to -what ‘lavds: 
the party sued was a tenant. It was held 
that, for lands taken by the tenant beyong 
the-lands of the lense, the occupation’ was 


that of a ¢respasser, and the Revenue Courts ' 


- had not jurisdiction: 

But, here, if the plea now set forth were 
admitted, the- provisions of Section 17 
-Act X of 1859 (enacting that an excess 
of urea may be ground of enhancement), gould 

never apply, or be operative at all, 

The precedent cited, then, in our view, 
lays down that, when a party, by an express 
contract in a written lease, ‘defines the lands 
to which he shall confine „his tenancy, he 
will, if he extends it without his landlords 
permission, be a trespasser, for in that case 
there is the contract limiting the lands, -of 
the tenancy. Here, there is no lease-or 
express contract. There may be an im- 
plied contract that the defendant will- pay 


rent for what he does. not occupy, but’ 


this is not the case contemplated by .the 
precedent. cited. $ 
- This being our opinion, we; overrule this 
plea of jurisdiction. . : 
Thus, there is accordingly no, _ proper 
- guit for enhancement or arrear, “nor is there 
a`'suit to-obtain.a kubooleut with fixed rates, 
or to’settle and adjust the rents of a tenant. 
If plaintiff thinks he hasa right to de- 
mand, a kubooleut for. the whole or. for the 
lands héld by the-defendant in excess of 
the lands for which, defendant, ` special 
appellant, -bas hitherto paid ` reits, the 
plaintiff must take his’ coutse accordingly. 
Or, if plaintiff thinks that defendant, appel- 
lant, has no right to hold thé excess lands 
which wero never leased’ to bim, and which 
“hé has sinc held in that- way, ‘lie-thay, if he 
“is so advised, sue to oust the apecial: appellant 
“from these’ ‘ands,, í 
“ The appeal of the special Sapellauty as 
far`as'it relates to the rent of-the lands 
“admitted -by’ him to be payable by him, and 
“pleaded.by him to have been paid by him, 
and which, it is found by-.both the Courts, 
-were not ‘paid: by him at all, is dismissed 
„with costs.- 
But we decree the: spécial appeal” with 
[coste as to the rents: decreed a agninst < isa 


“+ 





both «the: Lower 














- ed by 









appellants for the. excess lands, and; to thas 
extent, reverse with ‘costs: the decisions’ of. 
‘Courts, aud dismiss the 
suit of fhe Biase i . ‘ 


1 


Y ae The 4th. Febr wary: 1867, 
p - Present: 


The’ Hon’ble H. V. Bayley and Shumboo- 
' uath Pundit, Judges. 


Inortwage~Servies of notice of fore- 
closure under Regulation KVIZ. 1305. 


ase Case No. 2383 of 1866. 


Special wippeal from a ‘decision passed hy 
the Judge of Backér gunge, dated the 9th 
Augúst 1866, -reversing œ decision pass- 

the Sudder Ameen af that Dis- 

trict, ‘dutia the 29th December 1865. 


Meer» Abbas Aly (Defendant) Appellant, 
versus ` 


Nuud Sonne Ghose (Plhintiff) and others 
' (Defendants) Respondents. 


Baboos Woomesh -. Chunder Banerjee and 
° Pearce Lal Roy for Appellant. 


Baboos Sreenath Doss and Bungshee Dhur 
Seia for - Respondents. 

“Unter. Regulation XVII. 1806, the Zillah „Judge is 
judicially required to see it proved before him that th» 
notice of foraclosure has been duly served, and to record 
a proceeding certifying thatthe requirements, of that 
Regulation have been duly carried out, ‘and also „any 
elucidating facts necessary to be recorded as occurring , 
within the year of grace, 

`- Pundit, J—Tue special appellant is the 
mortgagor and’ was ‘sued below bý the 
plaintiff, respondent, ‘together with the 
.purchaser of the mortgaged property, , 

The mortgage being a conditioual ’ sale, 
plaintiff foreclosed under Regulation: X VEL 
of 1806, and has, in the present suit, sued 
to obtain possession on. the ground that~he 
has, by‘ foreclosure, acqiired the absolute 
right to the property, because it was not 
redeemed within the year of grace. ; 

In the ‘foreclosure summary ‘case, the 
aforesaid. purchaser intervened belore. the 
“expiry of the year of grace, and deposited: 
the money borrowed but with a protest.ouly, 
and. nothing was done to bar the further 
progress of the foreclosure proceedings, 

“The special appellant pleads in this case 


| that the’ notice. inthe case of foreclosure 


was not served upon him in either of the two 
zillahs withiu’ which the mortgaged property 
is situated. The special. appellait also. 
gare evidence below to. prove tinh jae the. 


`~ 
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time of the. alleged.service-of notice upon | tah, and-does not include the return, aud- 


him, he was elsewhere.. 

The roobakaree of the.Zillah Judgé 
regarding the foreclosure proceedings recites 
the fact of the notice having been served, 
and the record.ofthat case shows that the 
evidence of the peadah, who had taken the 
notice for serving it upon the mortgagor, 
and of two ‘witnesses to the service, was 
taken in the zillah on the point of’ the 
aforesaid service, 5 

The Lower Appellate Court holds that his 
roobakaree and evidence of witnesses afford 
prima facie proof of service, until the 
contrary is shown by the special appellatt 
who has not attempted to give. any rebut- 
ting proof. That Court further remarks 
that the fact of the purchaser from the 
mortgagor depositing the money due to the 
mor teagee shews thathe and so his vendor, 
the ‘special appellant, could not but have 
been cognizant of the fact of the service 
of the notice of foreclosure. ` The purchaser 
hàs hot appealed to this ‘Court ‘against the, 
decision of the Lower Appellate 
decreeing the property to the plaintiff, 
special respondent. The Lower Appellate 
Court, when decreeing the property, over- 
ruled the objection of the special appellant 
-regurding non-service, of notice by dis- 
believing the evidence produced ‘by the spe- 
cial appellant upon that point. 


-The original mortgagee, -who does not 
deny the fact of his having .sold his rights. 
in the property in dispute to another, is 
the only appellant, and objects to the ad- 
mission of the summary roobakaree- of 
foreclosure as evidence, and further 
- that, even if admitted as such, it does not 
prove-the service. The Lower Appellate 
Court has remanded the case to the first 
Court for trial on the -merits. 
Court had dismissed the plaintiff's suit on 
the ground that service of notice: was not 
proved, and the Lower- Appellate Court has 
held that notice was’ served. 
think the special appellant, who .had pleaded 

below that he has not any longer any con- 
` cert in' the land in dispute, because he has 
gold’it to another, has no right to appeal, 
` nnd. that, even if he has such a right, the 
pleas taken by his pleaders cannot stand. 

We regret to observe that the special 
appollant’s two native pleaders should thidk 


it seriously ‘worth their while to argué: 


before the Court, -tbat the word- « jaree, r 
written in’ the Bengalee (foreclosure) pro- 
` ceedings of the. Zillah Jtidge, means no more 
than issue, or, as.they state, leave the-serish- 


‘We hold that, 
Coart’ 


argues. 


The first |. 


Now, we 


that the Zillah Judge recorded that proceed- 
ing of foreclosure. either _ without even 
enquiring whether thé notice had after its 
issue been served or not, and so recorded 
only the fact of its issue, or that it recorded 


“that proceeding after being satisfied. that . 


the-notice in question was never served but ` 
only issued, and so recorded the fact that . 


| the notice was only issued, but at the same... 
‘time recorded the fact of the foreclosure- 


having become completed, though it was 
satisfied that the notice was not served at all. 
Even if the pleaders had argued that the 
Zillah Judge recorded in his proceedings 
that the notice has been served and did 


so without enquiry and only on the repre-. 


sentation of ‘the mortgagee who stated. 
before him that it has been served, leaving `` 
it to be proved if denied by ‘the mortgagor 

in the- regular case by the plaintiff that it: 


thas ‘actually been served, we would not. 


have attached any weight to this argument. . 
under Regulation XVII. of 
1806, the Zillab Judge is judicially required . 
to see that it is proved before him that the 


‘notice has been duly served, and to record 


a proceeding certifying that all that 


Regulation XVIE of 1806 requires has been 


duly carried out, and‘ algo any elucidating - 
facts necessary to be recorded as occurring 
within the year of grace. The powers of 
the Zillah Judge in this case are not exactly” 
those of a Collector authorizing zethindars 
to: serve notice ‘upon his putieedars under 
Regulation VIII of 1819. 

In this view, agreeing .with E 
Appellate Court.in the admissibility of the 
foreclosure proceedings as prima facie: proof 


-of service, we seeno reason ‘to interfere, 


and dismiss the special appeal with costs. 


-The 4th February 1867, : 
Present : ~ 


The Hon'ble G. Loch and A G. Macpher- 
son, Judges.. 


Execution of decree—Section 362 ‘Bot 
VIEII of 1359. 


Case No. 863 of 1866. ; ; 


Miscellaneous Appeal from an order passed 
` by the Judge of Nuddea, dated the’ 
4th October 1866. 


Biroja Monee Burmonea (J PE T N 
Appellant, 


VETSUS 


Wooms Moyee Burmonea (Decree- -holder) 
Respondent, ` 
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Sudder Ameen’s Court was again establish- 


Mr R. T.. -Allan and .Baboo Roopnath 


Banerjee for Appellant.. 


Baboos 
Churn Banerjee for Respondent. 


The Court of the Principal Sudder “Ameen at- K. 
having been abolished after a decree was passed 
by it, and the case having been transferred to the. Court 
of the Judge of the Zillah by which execution was re- 
gulaily issued, —HeLD that the Judge’s Court had 
jurisdiction to entertain a subsequent ‘application for 
execution, though made -after fhe re-establishment of 
a Principal Sudder Ameen’s Court at K. 

Macpherson, J,—Or the: three objections 
taken in the memorandum of appeal to .the 
order of the Lower Court, the second is the 
only one which it is necessary for us to notice. 
It is to the effect that the Zillah Judge had 
no power to entertain an application. for 
excution of a decree passed by a Principal 
Sudder Ameen subordinate to him. Our 
decision in the case of Rajeeb Ram’ Doss 
versus Mahomed . Hossein, 
Reporter, 51 (Miscellaneous) is referred to, 
in which we held that a Judge has no power 
to transfer the execution of his own decrees 
to the Court of the Principal Sudder Ameen, 
or to any other subordinate Court. 

L have no doubt of the correctness of 
our judgment in the case of Rajeeb Ram 
Doss; but it will not govern the case now 


before us, in which the circumstances and the - 


question for decision are wholly different. 
The original decree was passed by the 
Court .of the Principal: Sudder -Ameen of 


Kishnaghur; and the final decree by the. 


Appellate. Court was made in September 
1859. The Court of the Principal . Sudder 
Ameen at Kishnaghur having been abolished, 
aud there being a Principal Sudder Ameen’s 
Court at Meherpore within.the same zillah, 
the case was transferred to the latter Court, 
and certain proceedings to enforce execution 
were had therein, -which proceedings how- 
ever proved ineffectual, and the petition on 
which they were based was eventually 
struck off. We find from the records .of 
the High Court that. throughout 1862 and 
1868 (save 4 few days at the end of the 
latter year) there was no Principal Sudder 
Ameen’s Court at Kishnaghur. The suit, 
having been transferred to the Meherpore 
Court as. above mentioned, remained there 
uviil that Court was abolished early in 1863. 
On its abolition, the case was (in May 1863) 
transferred to the Court of the Judge of 
the Zillah at Kishnaghur, there being at 
that time no Principal Sudder Ameen’s 
Court there, and proceedings were had in 
the Judge’s Conrt to enforce execution. 
Just before the close of 1863, a Principal 


jed at Kishnaghur, 
Dwarkanath Mitter and Umbika’ 


VI Weekly. 


This case, however, 
remained on the file in the Judge's Court, 
and on the 30th December 1864, the ap- 
plication out of which the present appeal 
arises -was made to the Judge, and was 
entertained by him, 


The appellants rely on Section 362 of 
Act - VIL of 1859, which ‘enacts that 
“ application for execution of the decree of 
“the Appellate Court shall be made to the 
“Court which passed the first decree in the 
“suit, and shall be executed by that Court, " 
&c.e 


Iam of opinion that, under the peculiar 
circumstances which have occurred, the 
Judge was competent to entertain thé 
application, for execution and to execute the 
‘decree, The Court of the Principal Sudder 
‘Ameen‘at Kishnaghur having been abolish- 
ed after the decree was passed, and the 
Court which now exists, and which was in 
existence on the 30th December 1864, being 
anew Court established long after the date 
of the decree, it appears to me that the 
decree is not the decree of the present Court 
of the Principal Sudder Ameen, and, there- 
fore, that the present Court is not the only 
Court by which, under Section 862, it may. be’ 
Esen, The Court at Kishnaghur being 
abolished, the case was legally on the file 
of the: Meherpore Court ; and the Court at 
Meherpore being abolished, the case was 
legally brought on- tlie file of the Judge’s 
Court,:and certain proceedings to enforce 
execution were taken in that Court. The 
~ease being thus regularly before the Judge’s 
Court, there is, in’ my opinion, nothing in 
Section “862 which required that, on the 
re-establishment ofa Principal Sudder 
Ameen’s Court at Kishnaghur, the Judge 
should : transfer the case tothe new Court.' 


I think the “appeal should be dismissed 
with costs. ` 


Loch, J—I concur pedicel in this 
judgment. Jt appears to me that the exe- 
cution was properly taken out in the Judge’s 
Court, there being at the time no Principal 
Sudder Ameen’s Court in which proceed- 
ings could be taken ; and that, as the execu- 
tion case was legally on the file of tha 
Judge, and had never been removed from 
the file, there was nothing to prevent the 
deeree-holder continuing to take out execu- 
tion in the Court where the case was still 
pending, ° - Be je 
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The 4th February 1867. 
Present: 


The Hou’ble C. B. Trevor and F. A. Glover, 
Judges, 

_ Rubooleut— Implied contract to pay 

rent. 

Cases Nos. 2149 and 2150 of 1866 under Act 

X of 1859. 

Special Appeals from a decision passed by 
the Judge of 21-Pergunnahs, dated the 
30A May 1866, 
passed by the Deputy Collector of that 
District, dated the 23rd February 1866, 
Digainbur Mitter (Objector) Appellant, 

versus 

Huro | Pershad Roy Chowdhry and others 


(Plaintiffs) and others (Defendants) Re- 


spondents. 


Baboos Dwarkanath Mitter and Khettur- 
` nath Bose for Appellant. 


. Mr. R. T. Allan and Baboo Anund Chun- 
der Ghossal for Respondents. 

No implication of a contract to pay rent to the 
zemindar on the pirt of the tenant can arise in a case 
in which the tenant has been paying rent to another 
gemindar than the one now suing for a kubvolent. 

Trevor, J.—Iz appears that certain 
lands in the 24-Perguunahs were former- 
ly occupied by Government as khalaree 
lauds ; that subsequently a settlement was 
made for (hem with one Tara Pershad 
Chowdhry, the petition of Digambur Mitter 
for the settlement having ‘been rejected. 
Subsequently, disputes arose regarding 41 
beegahs of these lunds between one Huree 
Narain Pookuit, calling himself.the tenant of 
the Chowdhry, ‘and Manick Lushkur, calling 
himself the tenant of Digambur Mitter, and 
possession was awarded under Act IV of 
1840 to the latter; the former consequently 
instituted _a suit for the reversal of the 
order passed in the Act IV suit, stat- 
ing that the lands belong to Tara Pérshad 
Chowdhry, and that he was his ten- 
ant. The defendant Lushkur plended that 
he ‘was in possession, and entitled to 
possession us the tenant of Digambur Mitter. 
„Botir the zemindars were defendauts in the 
ease. The Judge found that the proprietary 
title was with the Chowdhry, but that the 
right to possess as tenant was with the 
Lushkur. In effect, therefore, the suit of 
the plaintiff calling himself the tenant of 
Chowdhry was dismissed. A suit also was 
brought by the Lushkur, the so-called tenant 
of Digambur Mitter, for damages ou account 


of an illegal distraint of the crops made by’ 
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Tara Pershad Chowdhry, who alleged then 
to belong to other tenants. This suit was 
dismissed in the Court of first instance, but 
decreed on appeal. 

Various suits have been since instituted 


by the zemindar Tara Pershad Chowdhry . 


against Manick Lushkur. unsuccessfully. 
At last, the presentsuit has been instituted 
by him, founded on the declaration by the 


Judge that the 41 beegals belong to his. 


estate, for a kubooleut from Manick Lush- 
kur, not only-for the 41 beegahs, but for the 
87, in all for the 78 beegahs in Lushkur’s 
possession, 

The defendant pleads that he has always 

-paid rent to the defendant Digambar Mitter, 
and has never acknowledged “Tara Pershad 
as his landlord, and that, consequently, a suit 
fora kubooleut will not lie. 
Digambur Mitter claims the Jauds as his 
own. : 
The first Court decreed to plaintif a 
kubooleut, and on appeal the Judge affirmed 
the order. Both the defendants, the tenant 
Manick Lushkur and “zemindar Digambur 
Mitter, appeal specially, urging that the 
decision of the Judge in 1858 was uo valid 
decision as between the zemindars ; that he 
could only enquire whether the land belonged 
to the plaintiff or the defendant, and -that 
having in effect dismissed the plaintiffs (the 
tenant’s) suit, no adjudication between the 
two zemindars, co-defendants, could logiti- 
mately be passed, and, consequently, the pre- 
sent suit, founded upon an invalid decree, 
eannot be maintained, 3 


After hearing the idea on both sides, 
aud attentively considering the facts as 
they are before us in special appeal, we are 
clearly of opinion that the decision of the 
Judge of the 24-Pergunnahs passed in 1838, 
only legitimately extended to the- dismissal 
of the plaintiffs suit; and thatany question 
of proprietary right between the zemindars 
could not be decided in that ease. It 
follows that the pluintiff’s tithe to the land 
has not been adjudicated, and no suit for 
a kubooleut can at present lie. It muy 
be true that, under certain circumstances, 
a coutract to pay rent to the zemindar ou 
the part of the tenant will be ene But 
no implic: ation can arise in a case like the 
present, in which admittedly since the suit 
of the Pookait was dismissed in 1858, the 
Lushkur, the tenant, has been paying rènt 
to another zemindar thau that who is now 
suing for a kubovleut. The remarks above 
made apply to the whole 79 beegahs in the 
defendant’s possession. 


The zemindar’ 


weet 
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We, therefore, reverse the Judge’s deci- | 


sion, Both*parties will, under the- peculiar 
circumstances, bear their own costs. 


The 4th February. 1867, > 
Present: š 


The How'ble H. V. Bayley, L. S. Jackson, 
aud Shumboonath Puudit, Judges. . 


Costs (in 


fe 


suits partly decreed, and 
partly dismissed), 


Case No. 622 of 1865. © + 


Miscellaneous Appeal from a decision pass- 
ed by the Principal Sudder Ameen of the 
21-Pergunnahs, dated ‘the ‘29th July 
1865. ere 


"Bamasoondery Debea, Petitioner, ` 
versus, — i 
Mr. G. Rogers, Opposite Party. 
` Buboo Bhowanee Churn Dutt for Petitioner., 
Baboo Baneenath Bose for Opposite Party: 


When a pamut has asked for a sum which is in 
excess of what the Court holds him entitled to, dad to 
- which a lower rate of pleadér’s fee or of stamp duty 
upplies than to the rest of the clatm, the defendaut, 
avho succeeds in that part of the case, is entitled to 
recover the costs applicable to that particular part of 
the subject matter (Bayley, J. dissenting). 2 
Pundit, J.—Tue culculation, as made by 
_the Lower Court, of the costs due to -the 
defendants ns pleaders’ fees for the portion 
of the claim of the plaintiff dismissed by the 
‘Court, appears to me to be right, t 
When, in a ‘case above 5,009 rupeés, a 
partial decree is given either for a. sum less 
‘than or above 5,000 rupees to the plaintiff, 
and a portion of the claim either above or 
below 5,000 rupees is dismissed, the proper 
rule for calculating proportionate costs ap- 
pears to be this: First, the entire fee of the 
pleaders for the ‘whole: amount of claim 
(which, according to the law uow in force, 
will be at the rate of 6 per cent. up to 5,000 
rupees, and 2 per cent, above it) is calculated, 
and then, from this total amount, the: costs 
due to the plaintiff by this calculation’ for 
the sum decreed is given to. him, and. the 
rémainder to the defendant as the costs of 
the portion dismissed. In order to give the 
costs for this dismissed portion of the claim, 
no new calculation is made for-the defendant 
commencing nt the above rate’of 5 percent. 
up to 5,000 rupees, aud so forth. The eutire 


costs of the case is to be divided, aud no 


more than thut sum should be divided be- 
tween the two successful parties, 
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I sce no reason why, owing to’a partial 
decree of the claim’ and the dismissal of a 
portion of it, the entire costs: of the case 
should exceed what would have been other- 
wise, >. br a 

I would reject this application with ‘costs. 
It appears, however, necessary to enquire 
what-is‘the present practice in this Court 
regarding this caleulation.. Ask the Deputy 
Registrar to report in a day. i 

Deputy Begistrar.—There is no rule for 
the.guidance of the office as to the compu- 
tation of costs in appeals which have been 
paytly decreed, and partly disallowed. 

The law under which costs are com- 
puted, is Section 25 Regulation XXVII 
of 1814, which, though resciuded by Sectioa 
6 Act I of 1846, is still in force for the 
purpose of calculating the amount awarded 


J against a party on account of fees of 


pleaders. ; y 

On reference to the law, it will be seen 
that it does not fix one set of costs in a case, , 
but fixes the rates at which the pleaders of ° 
each of the parties to a case are to be re- 
munerated. - 


' This view of the law‘is supported by the 

practice which would appear to have pre- 
vailed' before the promulgation of Act I of 
1846,'which gave pleaders the liberty of 
settling’ with their clients, “ by private 
agreement, the remuneration to be paid for 
their professional services,” aud which pro- 
vided that the rule in Section-25 Regulation 
XXVII of 1814 should, when‘ costs were 
awarded in a case, regulate“ the amount 
to be paid ou account of fees of -pleaders,” 
viz. of requiring the parties to a suit, to 
deposit in the treasury of the Civil Court 
which then existed, the fees of their respect- 
ive pleaders, each calculated at the rates 
fixed by the said Law XXVII of 1814. 
And the samo practice- was followed in the 
late Sudder Court. : . 


Pleaders even now regulate the, remu- 
neration for their services on each side of a 
ease by, the rates fixed by the. law of 1814. 


The practice of this Court now—a prac- 
tice which is almost universally followed 
by the Subordinate Courts in cases where’ 
costs are awarded in proportion to the 
amount decreed and disallowed,— is to give 
to the appellant, as against the respondent, 
the value of the stamp.on the amount de- 
creed, added to his pleaders’ fee . calculated 
at 5-per cént. up to rupees 5,000, and at 2 
per cent. for any sum-nbove rupees 5,000 
up to rupees 20,000, &c., and in like 
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manner to give to the respondent as against 
the appellant, his pleaders’ fee on the 
amount disallowed at the rate of 5 per cent. 
up to rupees 5,000, and at 2 per cent: for 
any sum above rupees 5,000 up-to rupees 
20,000, &e. 

The order of the 9th instant, which con- 
tains the requisition for this report, is, I 
presume, based on the supposition that the 
law fixes one fee in cases of the nature 
_ above referred to for the pleaders of both the 
parties to a suit; but it seems to me that 
the law does not fix one fee for the pleaders 
of both the parties to.a suit, but simply {re 
nates at which the pleaders of each of the 
two parties should be remunerated for their 
professional services ; and as the parties have 
each vo pay their pleaders at the prescribed 
rates, and the law recognizes no other 
rates, nor can the pleaders recover at any 
other rates, unless there be a contract be- 
tween them, and their clients, ‘the parties 
_may, I .presume, be held to be entitled to 
” recover, at the same rates, fees on account 
oftheir respective pleaders in a case where 
the Court has, in effect, ruled that each of 
the parties to it has acted wrong—the one 
for suing for more than he was entitled to, 
‘and the other for disacknowledging the 
title of the former to that portion of the 
amount sued for to which he was declared: 

entitled. 

I would further, with deference, suggest, 
whether a rule such as that now laid down! 
which overrides a long prevailing practice,, 
and one, therefore, which will on doubt be! 
circulated for the consent of the whole Court! 
would not, in some instances, operate very 
-hardly upon the plaintiff. 

‘Suppose, for instance, an appeal to be filed. 
-by a defendant valued at the sum-for which 
he has been made liable by the Lower Court, 
say rupees 5,000 out of rupees 15,600, the a- 
mount of the claim. The respondent (the’ 
plaintiff) raises, at the hearing of the appeal,; 
a cross-objection, and so opens before this, 
‘Court theentire case as it originally stood! 
"béfore-the Lower Court, and obtains a de-: 
-eree in modification of the decree of the! 
[Lower Court for rupees 10,000 instead ofi 
"rupees 5,000, i 


According to the rale now laid down, the. 
‘appellant (the defendant) -would have the 
‘precedence over the respondent (the plaintiff), 
and would receive fees on account of his 
pleader as against the latter, calculated 


zon the sum disallowed, viz. rupees 5,000, | 


‘at the rate of 5 per cent. ; while the respond- 
‘ent (the plaintiff) who is in-effect declared 

















by this Court's decree to have been wronged 


by the decree of the Lower Court, would | 


receive fees on account of his pleader on 
the amount decreed, as against the appellant 


-(the defendant), at the lower rate laid down 


by law, viz. ab 2 per cent. only. 

Pundit, J.—The report called for has 
been received. It contains a long disserta- 
tion upon the law point arising in this case, 
and many others, which I never required to 
be furnished. Itis not at all necessary to 
meet the arguments of this report. I still 
hold that the first as the plaintiff is legally 
assumed to lave paid the legal fees to the 
éxtent of the entire valuation of the plaint 
to his pleaders, to prosecute his case, and 
not more or less ; so is the defendant supposed 
to have paid the same to his pleader -to 
defend the case, and not more or less. Now, 
if a decree is given to the plaintiff for a° sum 
exceeding 5,000 rupees, but not for. the 
whole sum claimed, then to the extent of 
the valuation decread, the plaintiff is entitled 
to recover the costs of his pleader from the 
defendant, and the remainder of the fees 
which he has paid to his pleader over and 
‘above that sum is his loss, as he had unneces- 
sarily paid that to his pleader. Iu the same 
maunuer, out of the entire fees paid by the 
defendant to his own pleader to the extent 
of the valuation of the amount decreed to 
i| the plaintiff. the defendant is not entitled 
to-recover from his adversary any fees to 
the extent of the valuation decreed to the 
plaintiff, as the defendant was rightly sued 
for ié; but, as regards the remainder of the 
‘sum paid by him to his pleader, (and that 
‘alone and no more) he is entitled to see 


| himself reimbursed from the plaintiff, as he 


was unnecessarily made to pay that to his 
pleader. 

I do not understand the principle upon 
which the defendant is considered to be 
-entitled to claim costs in such cases as if 
«the sum dismissed was a separate and new 
sumdecreed to him. Legally, the defendant 


derives a profit by the manner in which 


“ the costs in proportion’ are calculated 
now-a-days. Certainly, they were not 80 
calculated some time ago. 


The decision in the case of Loke Nath 
Holdar, Petitioner, (see 23rd September 1853, 
p. 902) skews that up to 1853 the practice 
prevailing in the late Sudder Court was 


another erroneous one of making a decision ` 


of the whole of the plaintiff's costs in the 
case into two sums by rules of proportions. 
‘Phat case referred to the mode of calculat- 
ing the coste.of the portion decreed, 
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and not asin the case here of tha s počtion: 


dismissed,” 
T am not aware that all “Zillah: Coutts: do 
calculate as the report would have they 


do ; but they might, when the High: Coùr t 


. does 80. í 
- The rule I have - proposed will dy to 
Courts of Original Jurisdiction, as well-as to 
Courts of Appeal. When the deféndant has 
occasion to appeal against a decree in part, 
the sum for which’ the appeal is made 
is anew sum by itself, and the defend- 
ant will have to pay full costs to the to- 
` apondent if he fails in his appeal ; and if in 
addition, the plaintiff ultimately succeeds to 
obtain’: a decree by a cross-appeal ‘for 
another additional sum, it is a decree for a 


separate sum, for which sum he -may get’ 


new and separate costs .calculated afresh. 
When a plaintiff may appeal agninst a 
decree by which à part of the sum “claimed 
by him is denied to him, he will, if he suc- 
ceeds in his appeal for it, get for this sum 
full costs as for a separate sum decreed to 
him. If he fails iv his appeal, he will pay 
full costs for -it- to the respondent ; and if, 
by a cross-appeal, the respondent succeeds: 
in obtaining a. further deduction. from the 
decree, he will equally get full and separate, 
- costs for the sum so decreed to him. When, 
by such orders in appeal, the account of 
proportionate costs as recorded in the decree 
of the first Court is-amended, the amounts 
decreed and dismissed will, as a matter. of 
- course, be altered in the decree of the Court 
of first instance, and upon these altered 
sums costs in proportion will be re-caleulated 
for the decree of the first Court. I would, 
` therefore, reject the application, as I think 
to give more than this is beyoud what the 
law contemplates. 

Bayley, J.—The question before us on 
appeal is snbstantially, whether, in a case 
where a portion of plaintiffs claim is decreed 
to ‘him and a portion dismissed, defendant 
is entitled to have his costs calculated, as 
if a sepnrate and uew.sum were decreed to 
hiin. defendant, or not. 

There is no clear law on this point. Pie 
present practice: is in favor of:the. answer 
to the question being given in the affirma- 
tive. 

Iam of opinion that, wlidre a plaintiff 
‘gues, say for 10,000 , rupees, and gets .a 
decree for 7,000 rupees, it is equivalent, to 
defendant being entitled to the same costs. 
as if defendant had got a decree for 3, 000 
rupees, thatis, the order in effect, runs: thus: :— 
Plaintiff claims 10.000 Tupeed, but the Court 
decrees to him 7,000 rupees and costs of. the 
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parties in proportion tò the amoant decreed 
and dismissed to the one and the other respect- 
ively :.‘or, in- other. words, -the Court de- 
crees-to the plaintiff costs in ‘proportion to 
7,000 rupees decreed, and to the defendant, 
costs in proportion to’ the 3,000 rupees as to 
which plaintif?'s:claim is dismissed, wiz. as 
on a separate ‘dud distinct- sam on the hasis- 
of which itis essentially ordered in the terms 
“ costs in proportion to the amount decreed 
“and dismissed,” that defendant’s costs 
shall be calculated. aid: 

As I thus have the misfortune to differ 
from my learned colleague, let the case go 
before a third Judge without delay. 

Jackson, J.—This matter was ‘argued 
before me some time ago, in consequerice 
of a difference of opinion between my two 
learned brothers, Bayloy and Shumbhoouath 
Pundit. - 

The point of law on which the learned 
Judges differed is not specifically stated, ~ 
and-it- seems from the judgment of Mr. 
Justice Pundit to be- rather on a question 
of theory than anything else. f 
` -But the question really before the Court 
must be whether the Principal’ Sudder 
Ameen, in the mode in which he assessed 
the costs, acted contrary to law or exercised 
an improper discretion. 

oe Hus point Iam of thé same opinion 
with Justice Pundit who, as I undor- 
stand, ene the judgment of the Court be- 
low. It seems to me that the decision of 
that Court was in accordance with existing 
practice, and, theyefore, ought not to be dis- 
turbed. ~ 

Whether the principle in which costs are 
awarded in- cases pari decreed and purt 
dismissed, ought to be altered is a question 
which it appears to me unnecessary to raise 
in the present case. 

It seems clear that, when a plaintif has- 
asked for a sum which is in excess of what . 
the Court ‘holds him entitled to, and to 
which a lower rate of pleaders’ fee, or of 
stamp duty applies than to the rest of the 
claim, the defendant, ‘who suceéeds in that 
part of the case, is entitled to recover tho 
costs applicable to that particular part of’. 
the subject matter, 

.We are here dealing with. the Court of 
first instance only and the costs of such. 
Court, and also with cases where the subject 
matter of the suit has depended upon a single 
_eause of, action, 

When the first Court has given a decree 
for the whole amount in ‘suit, and the -de- 
fendant, abandoning his defence 28 to a part. 
of the amount, “appeals as to the remainder 
D 
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and is successful, and also in cases where a 
decree has been passed against the-defendant 
from which he appeals and is partially suc- 
cessful in his appeal, then I think the costs 
to be calculated on that amount upon which 
the defendant succeeds sliould be applied 
{in rectification of the decree below) on the 
principle above stated for that Court, but 
otherwise as to the Appellate Court, for then 
the amount as to which the defendant has 
successfully appealed is to be taken as an 
amount from the payment of which he asked 
the Appellate Court to exempt him, and from 
which he has shown that he was entitled 
to’ be exempted, and consequently as to 
which he has properly set the Appellate 
Court in motion, i 

I refrain from expressing an opinion as 
to what the rule should be when the plaint- 
iff has combined in one suit several distinct 
chuses of action, as to one or more of which 
«the defendant had a good defence, though 
the plaintiff sueceeded as to some of them. 


The 4th February 1867. 
Present: 7 
The Hon'ble L. S. Jackson, Judge. 
Appeal—Registration. 

Petition of Rash Beharee Baboo praying 
for the admission of Miscellaneous Ap- 
peal No. 26 of 1867. : 

Bahoo Onookool Chunder “Mookerjee for 

Petitioner, 
There is no appeal from an order refusing to allow the 
amount due under a decree passed upon an obligation 


specially registered under Section 52 Act XX of 1866 |. 


to be levied by instalments, and directing immediate 
enforcement of the decree. ` 

Tarsis an application by the obligor in a 
ease of an obligation specially registered 
under Section 52 Act XX of 1866. 

The obligation in question was presented 
to the Principal Sudder Ameen of East 
Burdwan, with a petition on the prescribed 
stamp, and thereon the Principal Sudder 
Ameen made a decree for the sum mention- 
ed in the petition; the obligor having 
also presented a petition which the Princi- 
pal Sudder Ameen calls a kuboolajowab, 
admitting the amount to be due, but asking 
that it should be levied from him by 
instalments. The Court below refused to 
make such order, and observing that the 
defendant (now petitioner) was a man of 
property, directed the decree to be immediate- 
ly enforced. . 

The petitioner contends that he is entitled 
to appeal against such order. It is very 
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clear, however, that his contention fnrils. 
Section 55 declares that “ there shall be no 
“appeal against any decree or order made 
“under Section 53, -Section 54, or this 
“ Section.” 

Now, in this matter, the Principal Sudder - 
Ameen first made a decree for the sum 
specified, and secondly ordered that such 
decree should be enforced forthwith, and 
the Act expressly provides that neither such 
decree nor such order shall be appealable 
to a superior Court. If it were necessary 
to say anything further, I should add that, 
in cases of this description, it would be 
manifestly ‘inequitable and inexpedient to 
alter, by order in execution of a decree, the 
contract originally entered into between the 
parties. The obligation was one fora cer-. 
tain sum of money to be paid at due date, 
and the whole procedure provided hy these 
Sections of Act XX of 1866, points to 
a definite and final award and prompt 
proceedings.. . 

It was contended by Baboo Onookool ` 
Chunder Mookerjee for petitioner that he, 


' was entitled to complain agaiast- the order 


made in execution which refused to direct 


| payment by instalments. 


. It seems to me clear that such an order, 
if made at all, mnst, under Section 194 of 
the Code of Civil Procedure, be made in the 
decree, and that the Court executing the 
decree would not have the power to exe- 


‘cute it otherwise than as directed by the 


decree. : 
On the whole, therefore, [have no doubt 
that this application must be refused. 





- The 4th February 1867. 
Present: 
The Hon’ble L. S. Jackson, Judge. 


Jurisdiction—Powers of Superin- 
tendence of High Gourt. : 


Petition of Pearee Lal Sahoo. 


Baboo Khettur Mohun Mookerjee for Peti- 
tioner. 

The High Court cannot, where an inferior Court has 
jurisdiction to try a case and has tried it, merely be- 
cause there is an error apparent in the decision on the 
facts, alter that decision where the law allows no 
appeal. 

THE petitioner was plaintiffin a case of 
the kind known as Small Cause Court cases, 
the amount in suit being under 500 rupees. 
The appeal lay to the Court of the Principal 
Sudder Ameen, and no further appeal is 
allowed to this Court. The petitioners 
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complaint is that, when -the appeal was 
heard, the defendant’s books being tendered 
as evidence on his side, a certdin entry was 
referred to, which entry the plaintiff alleged 
not to exist in the authenticated copy of the 
books previously filed, and which he, there- 
fore, challenged as an interpolation and a 
forgery. On this petition, the Principal 
Sudder Ameen passed a routine order to the 
effect that it was to be filed with the record, 
and finally he passed no definite order upon 
it. 

It is also alleged that, according to the 
defendant’s own showing, as appears from 
the decision of the Principal Sudder Améen, 
a small balance of 36 rupees did appear to be 
due to the plaintiff, and he complains that 
this amount has not been decreed to’ him. 

This is confessedly a case in which no 
further appeal lies to this Court, and to 
which the provisions of Section 35 Act 
XXIII of 1861 do not apply.. But the 
petitioner contends that, by the powers of 
superintendence vested in this Court by 
the 18th Section of the Statute 24 and 25 
Victoria, Chapter 104, the Court may send 
for the record, nud, looking into the mutter, 
may pass such order as it thinks fit. This, 
it appears to me, is carrying the meaning of 
the word “superiutendence” far beyond 
what the Act intends. That expression 
has been held, in several instances, to give 
authority to this Court, where an inferior 
Court has declined jurisdiction, or has exer- 
cised a jurisdiction not vested in it by law, 
tointerfere for the purpose of compelling 
the Court to proceed, or rescinding the act 
irregularly done. But it cannot, where a 
Court has jurisdiction to try a case, and has 
tried it, merely because there is an error 
apparent in the decision on the facts, alter 
that decision where the law-allows no ap- 
peal. 

I am, therefore, of opinion that this ap- 
plication must be refused. 





The 4th February 1867. 
Present: 


The Hon’ble L. S. Jackson, Judge. 


Ministerial Officers—Appgintment of 


Sheristadar in RXoonsi#’s Court. 


Petition of Bhyrub Chunder Deb, com- 
plaining of his dismissal from his office 
of Serishtadar in the Moonsiffee of No- 
beegunge, in Zillah Sylhet, and praying 
to be re-instated in his office. 
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Babéo Mohinee Mohun Roy for Petitioner. 


Where a Moonsiff appointed a person as sheristadar 
in his Court, and it did not appear that the person so 
appointed was in any respect disqualified for the ap- 
pointment. or that his appcintment was open to any 
sort of objection whatever, or that the Moonsiff had 
neglected any of the preliminary enquiries or formalities 
prescribed for such cases,—Huvp that it was not com- 
petent to the Zillah Jwlge, merely on the ground 
that in his opinion the claims of some other persons were 
superior to those of the person appointed, to remove 
him from the office, and to direct the appointment of a 
different and specified person. 

Ir appears that, on a vacaney occurring in 
the office of serishtadar in the Moonsiffee of 
Nobeegunge in Sylhet, the petitioner 
Bhyrub Chunder Dob, who had for some 
years been a mohurir in that ostahlishment, 
and who was then acting ns sevishtader, was 
acandidate for the vacant appointment. 
‘Phe Moonsiff acting, as it appears. in strict 
conformity with the Circular Order of this 
Court dated the 24th August 1865, and 
having taken into consideration the claims 
ofall the candidates for that post, appointed 
the petitioner. Thereupon, one Gopal Kishen 
Shome, one of the dufeated candidates, who 
had previously filled the ofice of serishtadar 
in another Moonsiffea of the same district 
which has been abolished, made an appeal to 
the Zillah Judge alleging his own claims to 
the post, upon which the Judge recorded the 
following order :-— I am of opinion that tha 
“ petitioner has a decided claim to the post, 
“and I desire the Moonsift will appoint him 
“ thereto, unless any reason exist which I ain 
“not aware of.” 

` This order appears to me to be heyond the 
Judge’s jurisdiction, and irregular fer several 
reasons. 

In the first place, the Zillah Judge, upon 
application from Gopal Kishen Shome, pro- 
ceeds of his own authority to appoint him 
to a situation which was notin the Judge’s 
gift, and which was not then vacant. . 

“By law, namely, Act RXV of 1837 Sec- 
tion 12, which is still in force, and which 
has always been kept in view in the Cir- 
cular Orders issued by this .Court, tho ap- 
pointment of Ministerial Officers ‘in the 
Courts of Moonsiffs is vested in the Moon- 
siffs themselves, the Zillah Judges aud the 
Superior Court retaining a power of super- 
vision and control which has always been 
interpreted to mean that those authorities 
are to take care that the Moonsiffs, in-mak- 
ing such appointments, do uot appint per- 
sous who are disqualified for the situation.. 

Upon such an appointment being made by 
a subordinate Judge, and reported to the 
Zillah Judge for his information, itis no doubt 
competent to the Zillah Judge, if he fiuds 
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that a person whose employment as Minis- 
terial Officer, either generally or in the 
Court of the particular Moonsiff who has 
appointed him, is open to valid objection, 
to refuse his sanction thereto, and to re- 
quire the Moonsif to choose a candidate 
to whose appoiutment there is no objection. 
Bat previously to making such an order, 
jt is always proper for the Zillah Judge to 
allow the person whose appointment is ob- 
jected to, to show cause against his being 
removed. 

In the present instance, the Judge appears 
to have made his order in the absence of the 
petitioner, and without his having been pre- 
viously heard. It does not appenr that the 
petitioner was in any respect disqualified for 
the appointment, or that his appointment 
was open to any sort of objection whatever, 
or that the Moonsiff had neglected any of 
the preliminary enquiries or formalities 
which are prescribed by the Circular Orders. 

Under these circumstances it was not 
competent to the Zillah Judge, merely on the 
ground that in his opinion the claims of some 
other officer were superior to those of the 
petitioner, to remove him frum the office to 
which he stood lawfully appointed, and to 
direct the appointment of a different and 
specified person. 

The order of the Zillah Judge is, there- 
fore, set aside, and the petitioner will be 
re-instated in the post to which a Moousiff 
has appointed him. 


The Gth February 1867. 
cae ‘Present : 
The Hon’ble L. S. Jackson and F. A. 
Glover, Judges. 


Jurisdiction of Gollector—Breach oF 
contract. 


Case No. 327 of 1866 tinder Act X of 1859, 


Regular Appeal from a decision passed: 
by ‘Buboos Gobind Chunder Bose aud 
Juggobundhoo Sein, Deputy Collector 

< of Tipperah, dated respectively the 26th 

1- June xud 28th July 1866. 


Bhuttacharjee (Defendant) 


Ram Coomar 
Appellant, 


versus 


Ram Coomar Sein, agent of Rughoonath 

. Pershad Tewnaree (Plaintiff) Respondent. 

Baboos Onookool Chunder Mookerjee, 
Diwurkanath Mitter, and Romesh Chunder 
Mitter for Appellant, 


Mr. R. V. Doves and Baboos Sreenath Doss 
and Mohinee 
Respondent. 

Suit laid at rupees 35,602. 


The Collector, when he has to enquire into contracts 


tý 


-between the parties, and to determine whether breach of 


any such contract has been committed, cannot, upon 
supposed considerations of equity, set aside that which 
the parties have deliberately agreed upon between them- 
selves, and substitute further terms of his own, 

Jackson, J.—Ws think that in this case 
the Deputy Collector hag miscarried. The 
‘plaintiff was an ijaradar of certain mehals 
and granted a dur-ijaruh to the defendants 
(4 persons) at a jumma of 33,984 rupees 
for the years 1273 and 1274 ‘Tipperah era, 
and ajumma of rupees 35,602 for the years 
1275 to 1279 of the same era. A pottah and 
kubooleut were interchanged between ‘the 
parties, and it appears that the defendants 
made default in the payment of rent for 1273. 
The plaintiff thereupon sued them and 
obtained a decree altogether for rupees 
12,592 including interest. He was about. to 
execute that decree by ejecting tho defend- 
ants, when the defendants, on the Ist Srabun 
1274, executed, in consideration, of the stay 
of proceedings, an ikrar by which they 
agreed that, on breach of certain conditions 
therein specified, their lense might be can- 
celled. ‘Tlie plaint expressly alleged that 
the several conditions of that agreement had 
been broken .by the defendants, that their 
lease was consequently under the ikrar 
liable to be cancelled, and it expressly 
asked that the lease should be cancelled, 
and the defendants ejected accordingly. 
That allegation and that prayer are distinct- 
ly repeated in the oral exnmination of the 
plaiutiff’s naib, dated 15th May 1866. 

The defendants contended that, according 
to the terms of their kubooleut, they were 
not liable to be ousted. They denied that 


the ikrar could be legitimately enforced’ in > 


the Collector’s Court. They denied also 
the breaches of that ikrar ; and they asserted 
that their lease could not be cancelled. 
Upon these allegations the Deputy Col- 
lector, it is difficult to understand how, come 


-to the conclusion that ‘all that the plainuff 


“wishes is that the defendant should pledge 
‘proper security for the future punctual 
“ payment of rent, and I think the plaintiff’s 
“request is not an unreasonable one.” He 
then goes‘on tolay down arule that, 
“where money compensation is a sufficient 


“remedy, forfeiture should not follow; ” and 


he thinks fit to make a decree that the 
defendant’s lease should be forfeited unless, 
within 15 days from the date of the decree, 
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they should ‘lodge an amount of security 
equal to- that alienated; and © 
costs. ~~ , f 

After that decree was’ made, it -appenis 
that security was tendered by the defend- 
anis. That security eame before s different 
Deputy Collector, ‘and he, after considering 
the objections offered by the plaintiff to- the 
security, declared it to be insufficient, and 
directed that the decree should be ‘éxecuted. 
Against these decisions of the two Deputy 
Collectors, an appeal has been preferred by 
the defendants, and a petition of objection 


sander Section 348 of the Procedure Code 


has been tendered by the plaintiff. 


It appeared to:us, in the first instancé,' 
that the second order. of the Deputy .Col- 
lector rejecting the security was not an 
order properly appealuble to this Court. . It 


was not a decree, bnt, as if appeared to us, an 
order made- after decree and relating to 
the execution thereof. It was an order, 
therefore, of the description which, under 
Section 151 Act X of .1859, is not.open to 
appeal or revision. 


We have only, therefore, to. consider 
the decision of the Deputy Collector, dated 
the 26th, June 1866, . POR 


It may be as well perhaps to take the 


- objection of ‘the plaintiff ii the first instance, 


because our decision upon that objection will 
probably make it unnecessary for us to con- 
sider the appeal of the defendants. The 


plaintiff lias two principal grounds of objec-' 


tion: Isé, that the Court below was wrong 


in ‘making the order for cancelment of the 


lease conditional, and ought to have made 
it absolute as provided by the ikrar ; 2nd, 
that there was no ground whatever for 
making -the plaintiff pay hie own costs, aud 
that, consequently, this part: of the decree 
should be set asida. : 


` It appears perfectly clear, and,:in fact, it 
is not denied, that the defendants did execute 
the ikrar of 1274 by which they agreed that 
ou breach of. the conditions therein specified, 
the lease miglit be: cancelled at the will of 
the lessor. 
as might, and necessarily would, .be the sub- 
ject of: ‘a suit in the Collector’s- ‘Court under 
Clause: 5 Section 28 Act X- of 1859. . It 
is also clear that there is abundant evidence 
which has not, been displaced or controvert- 
ed by the defendants, that. breach of the 


d conditions, has been committed. 
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Tt; vas contended by Baboo Dwarkanath 
Mitter for.the defendants that some at least 
of these conditions were such that the breach 
of.them .would really be of no detriment to 
the plaintiff; and that the Collector ought, 
as. a Court of Equity, to enquire into the 
nature: of those conditions whether they 
were or were not reasonable, and, if not 
reasonable, the Court ought not to enforce 
the penalty. 

We are of opinion that these conditions 
are by no, means fanciful or unsubstantial 
conditions. They are conditions, the breach 
whereof would inflict on the plaintif a cer- 
tain’ amount of injury and-inconvenience ; 
and we are also of opinion that, in cases 
‘of this description where tha Collector” 8 
Court’ being a Court of limited jurisdiction 
has to enquire ‘into contracts between _ 
the parties, and to determine whether breach 
of any ‘such contract has been committed, 
it ‘would be extremely dangerons if the Col; 
lector, instead ‘of enforcing the contract; ` 
where, upon supposed considerations of 
equity, to set aside that which the parties 
have deliberately agreed upon between them- 


‘selves, and substitute fresh terms of his 
‘own. : 


The Deputy Collector appears to have 
dealt’ with this ense as if it were governed 
by Section 78, or by a certain analogy to 
that Section of Act X of 1859. Itis hardly 
necessary to observe that the Section does 


not apply. 


We think, therefore, that the Deputy 
Collector had -no discretion, and no authority 
to introduce that condition that the defend- 
ants should be at liberty within 15 days 
from the date of his decree to put in a new 
security ; and that he ‘has also omitted to 
advert to the real character of this plaint, 
which is not a plaint for the purpose of 
taking a new security,-but a plaint calling . 
for the infliction of the penalty of forfeiture 
to which ‘the’ defendants ' ae “subjected 
themselves, 


We are of opinion that the decree in this 
case ought to have been a decree for the 
cancelment of the lease and for the eject- 
ment of the defendants ; and, moreover, we 
can have no doubt that, in such a case, the 


- defendants ought to have paid their own 


costs and the costs of the plaintiff in this suit. 

The Deputy Collector’s decree, will be 
amended, and a decree made for the eject- 
ment. of the defendant and the caucelment 
of the lease with costs in both Courts... 


- 
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The 6th February 1867. 
Present: 


The Hon’ble G. Loch and A. G. Macpher- 
son, Judges. 


Adjustment of decree—Section 206 
Act VIII of 1859. 


Case No. 681 of 1866. 


Miscellaneous Appeal from an order pass- 
ed by the Judicial Commissioner of Chota 
Nagpore, dated the 16th August 1866, 
reversing an order passed by the Moon- 
siff of that District, dated the 12th Juhe 
1866. . 


Bhya Bhoopnath Sahee (Decree-holder) 
Appellant, 


VETSUS 


others (Judgment-debtors) 
Respondents. 


Baboo Bhowanee Churn Dutt for Appel- 
lant. 


Baboo Nil Monee Sein for Respondents. 


Under Section 206 Act VIII of 1859, a Court can- 
not recognize any adjustment of a decree, unless made 
through the Court, or notified to the Court by the 
person in whose favor the decree has been made, or to 
- whom it has been transferred, g 

Macpherson, J—Tue judgment of the 
Lower Court is reversed with costs, Section 
ll-of Act XXIII of 1861 must be read along 
with Section 2U6 of Act VIII of 1859, 
which expressly enacts that no adjustment 
of adecree in part or in whole shall be re- 
cognised by the Court, unless such adjust- 
ment be made through the Court, or be noti- 
fied to.the Court by the person in whose 
favor the decree has been made, or to whom 
it has been transferred. Here the adjustment 
now pleaded was not made‘through the 
Court, or notified in the manner provided : 
therefore, it cannot be recognised by the 
Court (see IV Weekly Reporter, 11, Mis- 
cellaneous.) : 

The Lower Court says of Section 206 of 
Act VIII of 1859 that, “ owing to the ex- 
“í treme ignorance of the bulk of the people 
‘of the district, this law has never been 
“ rigidly enforced, and it has been the cus- 
tom of our Courts to entertain objections 
‘¢ of this nature, ” and to, recognise payments 
not made through or notified to the Court 
in the prescribed manner. We have only 
to remark that the provisions of the Code 
of Civil Procedure are imperative on the 
point, and that any Court, which from mo- 
tives of expediency advisedly adopts and 
recognises a procedure which is forbidden 
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by the Code, is guilty of a serious breach of 
duty. It is the business of Courts to ad- 
minister justice according to the law such 
as it is, not according to the Judge’s idea ' 
of what the law ought to be. 





The 3rd December 1866. 
Present: ~ 


The Hon’ble C. B. Trevor and G. Campbell, 
- Judges. 


Limitation—Dispossession —` Minor- 
ity. 


Cases Nos. 160 and 162 of 1866. 


Applications for review of judgment pass- ` 
ed by the Hon ble Justices Trevor and 
Campbell, on the 11th January 1866, in 
Special Appeals Nos. 678 and 679 of 
1865. è 


Gobind Coomar Chowdhry and others (De- 


fendants) Petitioners, 5 
versus 


Huro Chunder Chowdhry (Plaintiff) Oppo- 
site Party. 


Baboos Kalee Kishen Sein and Hem 
Chunder Banerjee for Petitioners. 


Baboos Sreenath Doss and Bhuggobutty 
Churn Ghose for Opposite Party, 


Limitation begins to run against a mother on, her - 
succeeding to a family estate as the heir of her son and 
under no disubility, and cannot be stopped by any subse- 
quent disability ander Section 11 Act XIV of 1859. 

A dispossession, by a stranger to a family of a por- 


-tion of the family estate,is only one cause of action to the 


family arising on the date of dispossession; and though, 
in consequence of the minority of n certain inember of the 
family living at the time, the period of limitation muy 
under the law be enlarged, still no new cause of action 
accrues to a subsequently born son at the date of his- 
birth, so as to enabte him to postpone again the period of 
limitation which has begun to run against the family. 

Trevor, J.—-THe other side must be call- 
ed upon to show cause why, as the plaintiff 
comes into Court, on his own showing, more 
than 12 years after hia alleged cause of 
action, he is, under the circumstances of 
the case, entitled to any privilege under 
Section 11 of Act XIV of 1859, and is not, 
by the operation of the ordinary rule of 
limitation, barred. 

After hearing the plaintiff show cause, we 
were of opinion that the review should be 
admitted. Having admitted the review, we 
proceeded to hear. arguments, and having 
considered them duly, we postpoued judg- 
ment. That judgment we now deliver. 

In our former judgment we remarked as 
follows :—“ As to plots 4 to 42 in appeal 27, 
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tit appears that, when the dispossession by 
“defendants took place in 1254, plaintiff's 
“mother was in possession as the guardian 
“and manager of her minor adopted son 
“Juggut Chunder, who was adopted on the 
“ 12th Falgoon 1250, and died inl257. It 
“ appears, moreover, that the. plaintiff was 
“adopted in 1258 and brings his present 
“suit in 1270, he having reached his major- 
“ity in 1268 Mughee, or 1861. 

“ Now,? we proceeded, “it seems clear 
“that plaintiff is not the heir either of his 
“ adopted brother, who died in infancy, or of 
“his mother. Consequently, when the cause 
“of action, arose, and previous to his adop- 
“ tion, no one, through whom he claims, was 
«in possession of the property of which the 
«lands are said to form a portion. It follows 
« that limitation did not begin to run against 
“him until his adoption, but he was a minor 
“from that time 1258 to 1268, and has 
“brought his suit, within 3 years from the 
“time when the disability ceased. He is, 
“ consequently, as to these lands within time 
“and his claim to them, must be enquired 
“into. The same reasoning applies to plot 
“2 ofappeal 28. Taramonee was dispos- 
“sessed of it in 1262, when, acting as the 
“ guardian of her first adopted son and until 
“ plaintiff's adoption, uo one through whom 
* he claims possessed the property in virtue 
“of which he brings the present action.” 


should be counted from that date of dispos- 
session, the son being then under disability, 
may admit of question. We think, however, 
that, immediately on the mother succeeding 
tothe property as the heir of her son and 
under no disability, limitation began to run 
against her, and that it could not be stopped by 
any subsequent. disability of any party under 
Section 11 of Act XIV of 1859. Moreover, 
we think that a dispossession by a stranger 
to a family, of a portion of the family estate, 
is only one cause of action to the family, and 
that that cause arose on the date of dispos- 
session ; and though, in consequence of the 
mifority of a certain member of the family 
living at the time, the period of limitation 
may under the law be enlarged, still no new 
cause of action accrues to a subsequently 
born son at the date of his birth so as to 
enable him to postpone again the operation 
of the Statute of Limitation which, as in the 
preseut case, has begun to run against the 
family. 

Onthis view of the case, we consider, 
as to the portions of the plaintiff's claim 
embraced in this review, that he is out of 
time. We, therefore, on these portions, 
reject his special appeals with costs in the 
same way as we have rejected, his special 
appeals on the remaining portions of his 
ciaim. 


“It has been urged in review that, as the}: 


estate of the late Gobind Chunder Chowdhry 
vested in Juggut Chunder on his adoption 
and, after his death, in his mother who 
succeeded him by right of inheritance and, 
na she was then under no disqualification 
to sue, no time can be allowed on account 
of the disability on the part of the plaintiff 
under Section !1 of Act XIV of 1859, tut 
he is out of Court under the Statute of Limit- 
ation ; and, secondly, that no new cause of 
action arose to plaintif on his birth. The 
cause of action to the family arose on the 
date of dispossession and then only ; and’ 
though in consequence of the minority of 
the son then living, limitation did not run, 
still on the mother succeeding as his heir, 
limitation began to run against her which 
could not be subsequently defeated by the 
birth of a son not in existence when the 
cause of action accrued. s í 


At the date of the dispossession alleged 
by the plaintiff, when the real cause of 
action to the family arose, his mother was 
in possession as the guardian and manager 
of her first adopted son, who had succeeded 
by right of inleritance. Whether, limitation 


The 10th February 1867. 
Present : 

The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble C. B. Trevor, 
G. Loch, J. P. Norman, and Shumboonatl 
Pundit, Judges. ; . 

Presumption under Section 4 Act X 

of 2259 —Forged pottah. 
Case No. 3067 of 1864. 

Special Appeal from a decision passed by 
Ur. H. B. Lawford, Officiating Addi- 
tional Judge of Jessore, dated the 13th 
August 1864, repersing a decision of 
Ain, L. W. Hutchinson, Sudder Ameen 
of that District, duted the 28th Decem- 
ber 1861. 

Gopal Chunder Roy (Defendant) Appellant, 

Versus 
Gooroo Doss Roy (Plaintiff) Respondent, 


Baboo Bhuggobutty Churn Ghose for 
Appellant. 
Baboos Sreenath Ghose nod Kisken Kis 
shore Ghose for Respoudeat, ` 
A 
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The question, whether a party, who has propounded 
a forged pottah, could have the benefit of the presump- 
tion arising from paying a fixed rent for 20 years. was 
held not to arise in a suit brought before Act X of 1859 
came into operation, Section 4 applying only to suits 
commenced under the provisions of that Act. 


This case was referred to a Full Bench 
by Bayley and E. Jackson, J. J, with 
-the following order :—~ 


Ciril 





"Referring Order.—Tre first point arising 
in this special appeal is, whether, where a 
pottah purporting to be of a date anterior 
to the -Decennial Settlement is filed, aud is 
found asa fact to be a forgery, the party 
propounding such forged pottnh can have 
the benefit of, the presumption arising frm 
paying fixed fents for 20 years under Sec- 
tion + Act X of 1859. 

We find’ that Mr. Justice Morgan and 
Mr. Justice Pundit held, on the 21st Septem- 
ber'1864, that such party could have the 
benefit of the presumption, and that Mr. 
Justice Steer and Mr. Justice Levinge held, 
on the 8th June 1864, in the case of Omesh 
Chunder Biswas, that he could not. 

With this conflict of decisions by Divi- 
sion Benches before us, we think it right to 
refer the case to a Full Bench. 


The judgment of the Full Bench was de- 
livered as follows by— 


Peacock, C. J—-It being admitted that. 
this suit was brought before Act X of 1859 
came into operation, the question does not 
arise whether a party, who has propounded 
a forged pottah, could have the benefit of 
the presumption arising from paying a fixed 
rent for 20 years, Section 4 Act X of 1859 
applying only to suits commenced under the 
provisions of that Act. Therefore, the point 
which lias been referred to us does not arise. 

The caso will go back to the Division 
Bench which referred it. 





The llth February 1867. 
` Present: 


The Hon’ble G. Loch and A. G. 
son, Judges. 
Execution — Joint Decree-holders, ` 
“s. > Case No. 626 of 1866. 
Miscellaneous Appeal from an order pass- 
ed by the Judge of Dacca, dated the 16th 
June 1866. 
Mr. J. P. Wise and others (Decree-holdeis) 
Appellants, - 
à VETSUS 


Moulvie Abdool Ali and others (Jadgment- 
debtors) Lespondents, ; 


Macpher- 
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Messrs. R. V. Doyne nnd C. Gregory, and 
Baboo Kishen Kishore Ghose for Appel- 
lants. 


Messrs. A. T. T. Peterson and R. T. 
Allan, and Baboos Kalee Mohun Doss 
and Bhowanee Churn Dutt for Respond- 
ents. 


A plaintiff who had obtained a decree having died, 
and the defendant in the suit being one of the represent- 
atives of the deceased plaintiff and as such entitled to suc- 
ceed to a share in his estate, —HeLD that the mere fact 
of the defendant being one of the representatives of 
the deceased did not debar the other representatives 
from executing the decree according to their rights. 


Macpherson, J—Tue Lower Court has 
assigned no good reason whatever for not 
entertaining and disposing of the application 
for execution made in this case. Under 


‘Sections 102 aud 103 and Section 208 of 


Act VIIL of 1859, the case may, so far 
as anything has been shewn to us to the 
contrary, be perfectly well disposed of with-. 
out a separate regular suit, The Court must - 
enquire properly and fully into the matter, 
and decide whether all or any of the parties, 
who now seek to issue execution, bave a 
right to do so. We express no opinion as. 
to whether they have or have not that right 3. 
but we are clear that, even if it should ap- 
pear that the principal defendant has (as 
one of the representatives of his sou) an 
interest as one of the decree-holders, that. - 
fact will not bar execution being issued by 
other decree-holders according to such- 
rights as they may be able to prove. 

Asan appeal to the Privy -Council hns, 
been admitted in this suit, the Lower Court 
must dispose of this application for exe- 
cution, with reference to the decision ofa 
Full Bench of this Court in the Case of Wise 
versus Raj Kishen Roy, VI Weekly Res, 
porter, page 84, Miscellaneous. i 

Mr. Allan for Barry, aud Baboo Kalee, 
Mohun Doss for a female defendant Kur- 
umoolnissa appear and dispute the right of. 
the applicants to issue execution against, 
them under any circumstances. These ob-, 
jections must be disposed of by the Lower, 
Court at the „proper time. If the Court, 
shall be of opivion that execution should 
issue at all, it must also decide against 
what persons in particular it is to ‘issue. 
At present all thet we decide is that the’ 
appellants have aright to have their’ applis 
cation disposed of on its merits, : 

Remand accordingly, i ; 
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The 11th February 1867. 
: Present: 


_The Hon’ble. H. V. Bayley and Shamboonath 


‘Pandit, Judges. 
i Maintenance. 
Case No. 2483 of 1866. 


t Special Appeal from a decision passed by 


the Judge of East Burdwan, dated the 
19th June -1866, affirming a decision 
passed by the Additional Principal Sud- 
der Ameen of that District, dated the 
5th September 1865. 
Narain Doss (Plaintif) Appellant, 
versus 
_ Maharajah Mahatab Chund Bahadoor 
(Defendant) Respondent. . ; 
` Baboo Nobo Kishen Mooherjee for 
Appellant. 
Baboo Juggodanund Mookerjee nnd. Moon- 
shee Ameer Ali for Respondent. 


The fact of A having been long supported by B; or of 
his having been purchased either a3 aslave or asa 


- “ ehella,” will not entitle him to claim perpetual mainte- 


naneé for hims-If and his heirs, especially where 4 does 
not shew that he has been deprived of ordinary means of 
livelihood which he might otherwise have commanded. 
Pundit, J—We hold that the plaintiff, 
special appellant, does notin this case shew 
any -legal ground for a decree being given 
against the defendant, the Maharajah of 


Burdwan, 


The fact of the special appellant having 


‘been long supported by the Maharajah before 
his ceasing to be so, or the fact- of- the 
-special appellant “having been 


purchased 
either as a slave, or as a “chellu” as he says, 
will not justify a decree in: plaintiff’s -favor 
for perpetunl maintenance for himself and 
his heirs at the rate that he has asked, or 
eyen for miintenauce as @ servant. 

` The application of the. special appellant 
to examine the Maharajith was to prove a 


“contract which plaintifflias failed to establish, 


and ‘which, if made out, would not bind the 
Maharajah for the purpose: of: this: ‘suit, It 
may ‘be -added that the very- contract is 
admitted to have been made “during the 
Miharajah’s infancy, The examination: of 
the ‘Maharajah, therefore, was,- 
rightly tefused--by" the Lower Appellate 
Court. 
to examine the Maharajah ‘upon--the new. 
plea that the Muharajah ratified-tlie previous 
contract, as there is no’ proof either - of ithe | 
original. contract of’ of. its’ details, or any |! 
allegation of the cofitract have been ratified |' 
by any act, but only? by ‘the Maharajah 


.we thinky, 


Nor can special appellant be allowed ' Appellate Court upon the oral testimony-on his side. 


having hitherto maintained the. spécial ap- 
pellant: ” This might have been done: befora 
and after the infancy of the Maharajah, by 
him voluntarily, and-would not, in that view, 
afford a ground for. decreeing -plalatifi's 
present suit. 

Tt is not even set forth that, by the alleged 
taking up by the Mabarajah of plaintiff as 
a chella, the special appellant has been 
deprived of those means of procuring his 
livelihood which he might have otherwise 
commanded, 

The application of the special-appellant to 
examine a female relative of high rank of the 
Maharajah’s has been properly held by the 
Lower Appellate Court to have been inadmis- 


“| sable under the circumstances of this casa 


and the discretion vested in our Courts. 
We, accordingly, see no reason tò inter- 
fere, and reject the special appeal with costs. 


The 11th February 1867. 
Present: 


The Hon’ ble H. V. Bayley and Shumboonath 
Pundit;- „Judges. 


Judginsnt of Lower Appellate Court— 
' Or al evidence. 


` Case No. 2395 of 1866. 


Special Appeal from a decision passed - dy 
the Judge af Patna, dated the 30th June 
1866, affirming a decision passed by ‘the 
Additional Moonsiff of that District, 
dated the 31st July 1865. 

Mussamut Rujoo aud others (Plaintiffs) Ap- 


pellants, 


versus 
Raj Coomar Singh and others (Defendants) 
: Respondents. 


Babov Debendro Narain Bose for Appellants, 


R. E.: Twidale and Baboo Mohesh 
Chundar Chowdliry. for Respondents... 


Mr. 


"A plaintiff” is entitled to some opinion by’ the Lower 


The mere affirmance of the decision of the first Court 


! which considered the oral evidence indetail, does not 
i involve the adoption by the Lower Appellate Court of 


| the first Court’s view of the oral testimony. 


Pundit, J.— Tis pleas taken by the plead- 
er before us in this special appeal are— 
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I.—That the Lower Appellate Court erred 
in law in notpassing any opinion as to the oral 
evidence adduced by plaintiff, special appel- 
lant, and to which opinion plaintiff (special 
<appellant) was by law entitled. 

JI.~That proper effect was not given to 
the kubooleut of Issree Pershad, and to the 
‘ikrarnamah and the written statement of 
plaintiff. : 

We observe that plaintiff in this case sued 
“for epossession of certain lands and for ma- 
Jikana and mokururee rights under ‘alleged 
deeds of sale of 25th March and 20th No- 
vember 1860 from one Kulabooddeen. *° ~ 


The first Court held that plaintiff had not 
proved either by his oral or documentary 
evidence the fact of his vendor’s possession, 
and dismissed plaintiff’s suit. 


The Lower Appellate Court, giving its 
reasons in detail for considering plaintiffs 


documentary evidence not to prove his vend- |, 


ors possession, but mot giving an opinion 
at all as to the oral evidence which the first 


Court had considered in detail, affirmed the |’ 


first Court’s decision. 


The plaintiff appeals specially . on the 
grounds before stated. 


We think that the fersé plea is a valid one. 
‘The special appellant has a right to the 
‘opinion of the Lower Appellate Court on his 
oral evidence. -It is pleaded, on the other 
side, that, ag the Lower Appellate Court has 
affirmed the decision of the first Court, it 
thereby adopted the view of the first Court 
ns to the oral testimony referred to. But 
‘this is not a necessary consequence, though 
it may be possibly the fact. However, the 
plaintiff is entitled to some opinion by the 
-Lower Appellate Court upon the oral testi- 
mony on his side, and we are accordingly 
necessitated to remand the case to the Lower 
Appellate Court for its opinion on this 
point. 


The second plea is quite untenable. In 
the first place the words “legal effect” have 
been ingeniously adopted in the pleading to 
avoid what is, in fact, the proper term, viz. 

` «weight due to evidence,” which the plead- 
er knew would not justify a special appeal 
jin law. In the second place, the Lower 
Appellate Court has decided the case as on 
_the weight it thought due to that evidence, 
_op. which point no special-appeal lies. 

The special appeal is remanded on the 

‘first plea only, and it ‘is distnisséd on the 
“second plea. oo 






The ilth February 1867. 
Present: ` 


The Hon’ble H. V. Bayley and Shumbhoo. 
nath Pundit, Judges. 


Limitation—Section 246. Act VIII of 
1859—Section 5 Act XIV of 1859— 
Prierity of bona fide purchase— 
¥Fraud—Senamee transactions. ` 


Case No. 2393 of 1866. 


Special Appeal from a decision passed by 
the Judge of Mymensingh, dated the 9th 
August 1866, reversing a decision passed 
by the Principal Sudder Ameen of that 
District, dated the 28rd February 1866. 


Kalee Mohun Paul (Plaintiff) Appellant, 
VETSUS 
Bholanath Chakladar and others ( Defendants) 
Respondents. 


Baboo Otool Chunder Mookerjee for 
Appellant. 
Mr. R. E. Twidale and Baboo Mohinee 


Mohun Roy for Respondents. 


The limitation contemplated by Section 246 Act VII 
of 1859 is applicable only to an order passed under that 
Section, or to a suit brought to set aside an order passed 
under that Section. : 

Section 5 Act XIV of 1859 does not apply to a case of 
priority of boná fide purchase. 

‘There is no fraud in a purchaser securing the assent 
both of the ostensible and beneficial owners to bis pur- 
chase, so as to acquire a good title. 

Benamee transactions are a custom of the country, 
and must be recognized till otherwise ordered by law. 
Meanwhile, the extent of their compatibility with an 
honest purchase, depends upon the peculiar circum- 
stances of each case. ; 

Bayley, J.—Tuis case has been very 
clearly and properly pleaded before us for 
the plaintiff, special appellant, 

Plaintiff Kalee Mohun sued in 1272° for 
possession on au alleged purchase of the land 
in suit from one Dinonath by aregistered deed 
of sale dated 38rd Pous 1266. ‘This deed of 
sale was witnessed by one Bistoo Ram. Bistoo 
Ram was the original proprietor of 199-5 
land. In the first instance, Bistoo Ram sold 
to Chundee Doss and Dinonath. Subse- 
quently, one Luckhee Debee, and Bholanath 
Chakladar, decree-holders, (the former not - 
related to any party in the suit, but the 
latier the husband of one of the defendante) 
attached and sold the property (alleged by 
plaintiff to have been sold to him by Dino- 
nath) as that of Bistoo Ram. Dinonath and 
Chundee Doss claimed it. Their claims 
were rejected, They were rejected under 
the old Jaw, that is, with uo reference 


aes 
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being made to Section 246 Act VIII of 
1859. The money due was deposited by 
Bistoo Ram in Court.) ” 


The next thing we see is that Kalee Mohun 
(plaintiff) having a money decree of 1,481 
rupees against Buloram, purchased Dino- 
nath’s half sharé, making- Bistoo Ram a 
witness to his purchase as before noticed. 
The consideration was "the value of the 
decree taken at 1,200, and 800 rupees in 
cash, or 2,000 rupees in all. Pies: Ram 
endiaited this sale. ` 


. Defendants allege their purchase of the 
-snme property of Bistoo Ram under $ deeds 
of sale, all of which were of date + or 5 
years after plaintiff’s deed, and two of which 
were not admitted by Bistoo-Ram and were 


_ not registered, and one of which was ad- 
mitted by Bistoo Ram and was registered. | 


These deeds the defendants set, up, when 
plaintif- sought for possession under his 
purchase. Plaintiff being unable to obtain 
possession sued defendants for possession 
and declaration of title under his alleged 
prior purchase. 

The first Court held that, as plaintiff did 
not sue to set aside a sale under Section 
246 Act VIII of 1859, as was_cleai from 
ú special appeal having been admitted in the 
suit which could not have been the case had 


“the suit been one under Section 246 Act 


VIII of 1859, and further as that law was 
hot in force at the time of the transaction, 
plaintiff was not bound by a special Law of 
Limitation under that Section. ` 


On. the merits, the first Court held that 


‘plaintiff had proved his prior title; that 


it was not in fraud; and that defendants 
had withheld rightful possession from plaint- 
iff. 

The first Court, therefore, decreed ‘the 
plaintiff's suit, 

The Lower Appellate Court held that 
Section 246 did apply, and that the plaintiff 


‘was barred by that Section; and on the 


merits, that plaintiff could not recover, his 
case being in fraud and no real purehase, 


‘but a nullity and void. ~ 


The. Lower Appellate Court having, there- 
fore, dismissed plaintiffs suit, plaintiff ap- 


‘peals specially, urging— 


1. That Section 246 Act VIII of ane 
does zòt bir the suit., — > 


-2. That the plaintifs - - purchase was 
not iu fraud, and that the Lower Appellate 


: Court: has erred in law in holding, on the 


grounds stated by it, that it was 80. Further, 
that, even if the or iginal vendor Bistoo Ram 
sold to Dinonath in fraud, it would not 
affect. plaintiff who was an innocent pur- 
chaser for value; and that . plaintiff, 
having a prior registered deed of sale ad- 
mitted by his vendor Dinonath, and wit- 
nessed by Bistoo Ram, has priority of title 
over defendant’s subsequent deed. 


There is a cross-appeal by defendant 
under Section 848 Act VIII of 1859 to 
the effect that Section 5 Act XIV of 
1859 governs the case, 


©n the first plea of the plaintiff, special 
appellant, and on, the cross-dSpeal of de- 
foudaút, special respondent, we are of opinion 
that no special limitation, under either of 
the laws cited, bars the plaintiff’s suit. 


The Principal Sudder Ameen enquired 
and heard witnesses, and ruled that the sale 
was an attempt by Bistoo Ram to evade his 
debt‘ under a deer ee, .bY transfer to relatives, 
and that, therefore, iu effect this was an order 
under Section 246 of Act VIII passed in 
the execution of a decree, though that 
decree was given under the earlier Law of 
Procedure. The Lower Appellate Court’s 
judgment is as follows :— `’ 


“I cannot see that Dinonath ‘is protected 
“by Section 387, because at the time the 
“suit had been decided, and Dinonath was 
“no party to that suit, and the order did 


‘not deprive him of his right to appeal or - 


& to bring a suit. He did appeal, and he 
“ might have brought a suit within a year. 
“ Plaintiff claims ‘through Dinonath ; and 
“ though this is not brought asa suit to re- 
“ verse the Principal Sudder Ameen’s order, 
“it is an attempt to avoid his decision 
“against Dinonath, and to act upon Dino- 
“ nath’s title. If, however, plaintiff was a 
“bona fide innocent purchaser and his title 
“is good, the suit is not barred to him, 
“whatever it may°be with reference to 
“ Dinonath.” 

Now, there is in fact here, in our opinion, 
no suit to set aside any order passed under 
Section 246 Act VIII of 1859. The order 
that .was passed and is above treated as 
an ‘order under Section 246, was in fact an 
order under the old law, without any refer- 
ence to Section 246 ; and the suit was brought 
before Act VIII cof 1859 was in operation. 
If, then, the order. is not one under Section 


J| 246, nor the‘suit one brought to set aside - 


an order under that Section, the limitation 
contemplated by that “Section is, not _applica- 
ble. This vew is supported by ‘the “decision 


fi 
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-of this Court, 8 Sutherland, page 62, 27th 
-May 1865 (ease of Luckhun Roy). 

In respect to the cross-appeal, we do not 
see that Section 5 Act XIV of 1859 applies 
to the facts of this case, which is one 
simply of priority of bond fide purchase. 

On the merits, we ave clearly of opinion 
that -the Lower Appellate Court has erred 
in law in assuming fraud on the part of 
plaintiff, on the grounds it takes. The facts, 
.ubove stated clearly show that all motive of 
fraud was absent in plaintiff. His natural 
object was to make a good title. He saw 
in ostensible title in his vendor Dinogath, 
“behind which there was a beneficial title in 
‘Bistoo Ram. „His purchase was necessarily 
from Dinonath, the ostensible proprietor; 
and if order to make secure his convey- 
unce, he made Bistoo Ram, their vendor’s 
vendor, a witness to the deed, and soa 
consenting party, and thus secured him- 
self against any reviyal of title in Bistoo 
‘Ram as against him, plaintiff. Plaintiffs deed 
is a registered deed, aud admitted. It is allow- 


ed to be of long‘prior date. The only flaw | 


which appears doubtful in plaintiff's conduct 
is that for 5 or 6 years he delayed to seek pos- 
session through the Courts. Bui this of itself 
is not, in our view, a sufficient cause to set 
aside a title otherwise good. The decree 
that passed, as consideration, shewed purchase 
for valua, and, indeed, plaintiff would other- 
wise have been throwing away his own 
- decree, which he could have sold any where 
for its market value. Nor is there any 
‘connection shewn between the parties or 
their transactions, evidencing collusion on 
-the part of plaintiff in favor of Bistoo Ram 
or Dinonath, or plaintiff's knowledge of any- 
thing beyond this, viz. that to acquire a good 
-title, he (plaintiff) had todeal with both, an 
ostensible and possibly a beneficial owner 
-behiud. He, therefore, secured the assent 
„of both to his purchase. In this state of 
.facts, we see no fraud, fs in this case: 


Benamee transactions are, as laid dówn by 
the Privy Council in the'Gosseins nnd other 
“eases, a custom of the country, and must be 
‘recognised till otherwise ordered by law. 
Till then, how far they may be compatible 
with an honest purchase, and how far not 
"80, must depend upon the peculiar circum- 

stances of each’ cise. . Here, the’ facts 
prove’ no fraud and no collusion in the 
purchase. 


We, therefore, reverse the dééision of the 
‘Lower Appellate Court, decree the appeal, and 
‘affirm thé décision of the first Court with | 
‘costs, io , ` j 


The llth February 1867. 
Present : 


The Hon’ble G. Loch'and A. G. Macpherson, 
Judges. i 


Mesne Profits—Local investigation: 
Case No, 884 of 1866, 


Miscellaneous Appeal from an order passed 
by the Principal.Sudder Ameen of Pur- 
neah, dated the 5th September 1866. 


Karoo Lal Thakoor (Judgment-debtor) 
Appellant, 


versus 


Mr. A. G. Forbes (Decree-holder) 
Respondent. 


Baboo Tarucknath Sein for Appellant. 


Baboo Umrit Nath Bose for Respondent.’ 


‘A judgment-debtor who fails to appear before an 
Ameen depnted to make a local enquiry as to mesne 
profits, is not precluded from objecting to the Ameen's 
report on the ground that the investigation was errone- 
ous. 


A plaintiff is bound by his own assessment of mesne 
profits.’ 


Loch, J.—In this case an Ameen ,was 
deputed to make local enquiry as to the 
mesne profits, and as the judgment-debtor 
failed to attend, the Ameen very properly 
made an ex parte enquiry. Certain objections 
were raised to this enquiry by the judg- 
ment-debtor ; but the Principal Sudder 
Ameen, on the authority of two ‘precedents 
of the High Court, viz, Ist August 1866, 
Volume II,* page 132, Civil} Reports; and 
page 1, Specinl Number of Weekly Reporter 
for 1862, held that the objector having failed. 
to. appear before. the Ameen could not be 
allowed to object to his -report. We have 
not been able to find the first quoted pre- 
cedent, but in the second, we find no- 
thing to support the view taken by the 
Principal Sudder.- Ameen... If .a defend- 
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ant fails to appear before the Ameen, the 
investigation is made in his absence’ and 
perhaps to his detriment, and he cannot 
merely, on the score of absence, ask for fur- 
ther investigation or impugn the property 
of the enquiry merely on the score that.it 
was ex parte. But if there is anything in 
the investigation which is erroneous, there 
can be'no reason for refusing to listen to the 
defendant’s or debtor’s objection to it -in 
order that the Court may do justice. 
Execution cases are in general-very careless- 
ly tried by the Lower Courts. They seem 
to -think that the debtor, having had a fair 
trial, and having a decree existing against him, 
can have no just grounds for opposing 
measures taken in execution ; but, as the en- 
quiry into mesne profits is frequently very 
imperfectly performed by the Lower Courts, 
and the principle on which the enquiry is 
based is not unfrequently erroneous, it is 
quite necessary that objections taken by 
debtors should be carefully-listened to and 
thoroughly sifted. In the present case, the 
debtor raises what appears to us a valid ob- 
jection to the assessment. He objects to 
the rates adopted by the Ameen, viz. rupees 
1 and 1-4 per beegah, because he suys the 
plaintiff in his claim only asked to recover 
mesne profits at 10 annas, and 11 annas a 
beegah, that being the proper rate for the 
land according to the plaintiff's own showing. 
If -this be so, plaintiff has knowingly assess- 


ed the lands, and cannot be entitled toa |, 


-higher rate in execution. However, we 
‘have not the ploint before us to verify the 
truth of the appellant’s assertion, It is true 
that the decree directed that‘ meane profits 
were to be ascertained in execution, and had 
plaintiff estimated them in his plaint in a 
general way, with the view of determining the 
valuo of the suit, he would have been entitled 
to recover whatever sums had been realized 


or were’ capable of being realized by tbe) 


defendant ; but when he comes into Court 
and knowingly fixes the rates of éneh beegah 
of land, we think he is bound by his oyn 
assessment. There were, however, items of 
mesne profits which required to be investi- 
gated at the time of execution, and this 
has vow-been done by the Ameen, and we 
think the appellant’s objections regatding 
sayer, į. e. the value of fruit from certain 
trees appropriated by defendant ‘are unten- 
able. ‘We remand the erse- to -the - Lower. 
Court for an examination of the plaint, and 
directing the Principal Sudder Ameen to 
give the mesne profits according to the rates 
assessed by the plaintiff if these ‘are dis- 
tinetly mentioned in the plaint. ; 
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., The 12th February 1867, _ 
Present.: 


The Hon’ble Sir. Barnes Peacock, K., Chief 
Justice, and L. S. Jackson, Judge. — 


Evidence — Copy of translation of 
Magistrate’s supposed English 
order under Act IY of 1820—EHindoo 
Law—Joint heirs--Widow. | 


Case No. 2647 of 1866 under Act X of 
~ 1859. 


Special Appeal from a decision passed by 
My. R. P. Jenkins, Additional Judge of 
Tirhoot, dated the 18th July 1866, mods 
fying a decision passed by Mr. F. W. V. 
Peterson, Assistant Collector of that 
District, dated the 4th August 1865. 


Ramjee Lal (one of the Defendants) Appel- 
, - lant, 


rane i versus oN 

Mr. George Anderson, Acting Manager- 
General of the Raj of Durbhangah, ou 
behalf of the Court of-Wards, (Plaintiff) 
and another (Defendant) Respondents. 


Baboos Dwarkanath Mitter and Mohesh 
Chunder Chowdhry for Appellant. 


Baboos Kishen Kishore Ghose and Mohinee 
- Mohun Roy tor Respondents. 


A copy of u translation of what a Magistrate is. sup- 
posed to have said in English in a proceeding under 
Act IV of 1840, is no evidence of'an admission. 

It was held impossible under the Hindoo Law that 
the widow and the defendant in this case could both be 
heirs. 


Peacock, C. J.—We think it „quite clear 
that a copy of a translation of what the Magis- 


‘trate is supposed to have said in English 


in a proceeding under Act IV of 1840, is 
no evidence of an admission which could 
bind the defendant, special appellant. We 
do not think that there was any evidence 
adduced against this defendant to prove that 
he was the heir. Ou the contrary, the 
plaintiff recovered against the’ widow in 
another suit upon the allegation that she 
was the heir, Notwithstanding that in this 
case’ he says that the defendant -and the 
widow were joint heirs.” It is impossible, 
however, that they could be both heirs, 
whether under” the Mitakshara or the 


‘Dyabhaga. 


_ We think, therefore, that there is no evi- 
dence against the defendant that he was the 
leir, and consequently no evidence ’.that he 
was liable for-the rent due.to the plaintiff. _. 
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The appeal is decreed, the decision of the 
Lower Appellate Court reversed, and the 
decision of the first Court affirmed with 
costs. But, as the widow appeared without 
necessity, we do not think that she is en- 
titled to her costs. 


The 12th February 1867. 
Present : f 
The Hon’ble H. V. Bayley and EPN 
3 nath Pundit, Judges. 


Specific performance of contract — 
; Damages. 


Case No. 2516 of 1866. 


Special Appeal from a decision passed by 
the Judge of: Patna, dated the 14th Au- 
gust 1866, affirming a:. decision passed 
by the Sudder Ameen of that District, 
dated the 24th April 1866. 


Bat Gobind Muhtoon (Plaintiff) Appellant, 
versus’ 


Meer Lutafut Hossein and others 
(Defendants) Respondents. 


Boboos Kisken Succa Mookerjee and 
Mohesh Chunder Chowdhry for Appellant. 


Mr. R. E. Twidale and Moonshee Ameer 
7 Ali for Respondents. 

“Held, under the circumstances of the case, that there 
was not such a contract, on. consideration received, ns to 
make this a case when a suit for specific performance, 
rather than a suit for damages, should be held to be the 
correct form of action. , 

. Bayley, Ji—In this case the admitted 
facts are these :-— 

The plaintiff sued for specific performance 
of nn alleged contract to give hima lense, 
Plaintiff applied by petilion to the proprietors 
of the village for the lease and tendered 
payment in advance, but payment was not 
received. These proprietors, however, 
wrote upon the petition their approval by 
the word ‘‘munjoor.” Subsequently, one 
of the proprietors, who represented =4,ths of 
the property, instead of giving plrintiff a 
lease of that portion, renewed the old lease 
of the previous lessee. , 

The first Court held that “tie writing of 
the assent on the plaintiff's petition by the 
proprietor of the +#,th,-and the tender of the 
money constituted such a contract that 
specific performance should be decreed, and 
tho first Court decreed accordingly. 

-The Lower Appellate Court. holds that 
` the circumstances do not shew such a con- 
ract that specific performance should be de- 
creed, and that defendant is not in `a position 
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to perform his alleged oneni after he has’ 


renewed the lease to his old’ lessee. The 
Lower Appellate Court recorded that, whether 
plaintiff has a right of action for damages 
or not, is not now in question. 


The special appeal is on the grounds, lst, 
that the Lower Appellate Court has not 
gone on defendant’s own plea which was 
that it was for plaintiff's fault that the con- 
tract was not carried out; 22d, that the 
correct view was not that defendant gould 
not fulfil his contract because he had renew- 
ed the lease to the former lessee ; but that 
the former lessee should not have the re- 


newed lease recognized, but that instead of- 


that plaintiff should obtain such lease under 
defendant’s assent to the contract. 


We are of opinion, under the state of facts 
above given, that there was not such a con- 
tract, on consideration received, as to make 
this a case where a suit for specific perform- 
ance rather than a suit for damages should 


be held to be the correct form of action. 


The cases which have been cited in sup- 
port of the special appeal, 8 Weekly Report- 
er, page 64, and Sudder Dewanny Adawlut, 
1859, page 1446, do not in fact support the 
special appeal ; and on the other hand in the 


| cases with similar surrounding circumstances’, 


we find specific performance not to have 
been decreed. 


In this view we dismiss the special appeal 
with costs. 


The 12th February P: 
Present: 


The Hon'ble C.B. Trevor and F. A.” Glo: 
ver, Judges. 


Execution—Ejectment. 
Case No, 2134 of 1866. 


Special Appeal from a decision passed by 
Baboo Kadarnath Banerjee, Additional 
Principal Sudder Ameen of East Burd- 
wan, dated the 17th May 1866, affirm- 
ing a decision passed by the Moonsiff 
of that District, dated the 19th April 
1865. 


Nubo Kishen Mookerjee (Plaintiff) Appels 
lant, 


VETSUS 


Hurish Chunder Banerjee (Defendant) 
. Respondent, : 


wre 
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Baboo Tarucknath Sein for Appellant. 
No one for Respondent. 


Receipt of rent subsequent to a decree for ejectment 
under Section 78 Act X of 1859, from a tenant against 
whom the decree was passed, renders execution of the 
decree impossible, 

Trevor, J.—PLAINTIFF, special appellant, 
in November 1864, sued the defendant, a 
purchaser, for possession of a jote former- 
ly belonging toone Nuddea Chand Goopto, 
against whom he had obtained a decree for 
ejectment under Section 78 of Act X of 
1859, on the 16th June 1862. í 

The defendant, a purchaser, pleads that 
the sale and purclinse of such jotes was 
customary in the villages in which the lands 
were situated ; that plaintiff had never 
executed his decree, but had received the 
rent for’ the same subsequently; that, conse- 
quently, he was not now entitled to eject 
the tenant from the land, notwithstanding 
his decree. 

The Lower Courts both dismissed the 
plaintiff's clainn for reasons into which is 
. is unnecessary to enter at length. 

Plaiutiff now appeals specially, urging 
that the Lower Court was in error in not 
giving effect to the previous decree of the De- 
puty Collector, dated 18th June 1862, which 
awarded possession of the disputed lands 
to him; and 2nd, that, as the defendant’s 
vendor did not pay the rent decreed aguinst 
him within 15 days from the date of the 
decree, that decree has become final, and 
defendant cannot dispute its validity. 

The Lower Court has found that plaintiff 
has received the rents subsequent to the 
decree from the tenant against whom the 
decree was passed. Under these circum- 
stances, execution became impossible, how- 
ever legal it might have been under other 
circumstances, We dismiss the appeal with 
costs. 


The 12th February 1867. 
Present : 


The Hon'ble G. Loch and A. G. Macpherson, 
Judges. 


Execution—Principal and Agent— 
Substitution. - 


Case No. 575 of 1866. 


Miscellaneous Appeal from an order passed 
by the Judge of Bhaugulpore, dated the 
20th July 1866, reversing an order passed 
by the Principal Sudder Ameen of that 
District, dated the 19th May 1866. 


Bhobo Tarinee Dossia and.others (J udgment- 
debtors) Appellants, 


versus 


Madhub Chunder Dutt (Decree-holder) 
x Respondent. 


dtr. R. T. Allan and Baboo Otool Chunder 


Mookerjee for Appellants. 


Baboo Juggodanund Mookerjee for Re- 
spondent. 

When a plaintiff sues as agent, and the suit is dis- 
missed on the ground that it should have been brought 
in the name of the principal, execution for costs, Èc. 
canaot be issued against the principal, his name not 
appearing in the decree, and there being no evidence 
that the suit was instituted or prosecuted by his 
djrections, í 

Macpherson, J.—Goxut Cuuno Doss, 
styling himself gomashtah of Koylashnath, 
obtained a decree against the respondent for 
a certain sum of money. The decree being 
appealed against, the Lower Appellate Court 
summoned Koylashnath as a witness. He 
failed to attend, aud, therefore, the Court fined 
him 500 rupees, and, treating him as the 
person really interested in the suit, reversed 
the order of the Court of first instance, and 
dismissed the suit of Gokul Chund. This 
decision was confirnied in special appeal by 
this Court—the Court declaring also that 
the suit was wrongly brought in Gokul 
Chund’s name, as-Gokul Chund’s whole case 
was that he was suing merelyas agent for 
and on behalf of Koylashuath. The decree 
of the High Court states that Gokul Chund 
Doss is appellant (nothing being said in the 
decree as to his being agent &c, of Koylash- 
nath): his appeal is dismissed: ond ‘if is 
“ ordered and ‘decreed that the plaintiff, 
“appellant, do pay- to the defendant, re- 
*spoudent, the sum of rupees 83,” being 
the costs of the appeal. 

It is alleged that, pending the appeal to 
the Lower Appellate Court, the decree of 
the first Court was executed, and either the. 
amount due under the decree was realized, or 
certain timber, the subject of this suit, was 
recovered from the judgment-debtor. 

Under and in execution of the decree of 
the High Court, the respondent has now 
applied for execution against the present 
appellant, who is the widow and represent- 
ative of Koylashnath -who is now dead. 
The ground of the application is that 
she is, or ought to be made, liable in 
the room of Gokul Chund, inasmuch as 
Koylashuath in his life-time and the appel- 
laut since his death are the persons who, 
although . appearing under the name of 
Gokul Chund, were really before the Court 
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in the original suit. The appellant contends 
that, inasmuch as‘ no. decree was ever 
passed either for or against Koylashnath or 
herself, she cannot we’ made liable under 
decrees on which Gokul Chund alone is 
liable.; and she further urges that, if the re- 
‘spondent desired to have made Koylashnath 
or.the appellant liable, he ought to have had 
them added as parties in the original suit, 
and ought to have had his decree drawn up 
so as to include them. We think the ap- 
pellant is clearly right: and that, “whether 
she or her husband were or are beneficially 
interested. in the suit, execution canaot 
issue against her under the circumstances. 
As the case stands, there is absolutely ng- 
thing on which to base the applicition to 
make the appellant liable, save the one fact 
that Gokul Chund was the ‘agent or servant 
of Koylashnath. “Phere isno evidence that 
Koylashnath was the person really suing, or 
that the suit was brought by his directions. 
We reverse the order of the Lower Court 
with costs. 





The 12th Febryary 1867. 
Present: - 


The Hon’bla ©. B. Trevor 
Glover, Judges. 


and F. A. 


Sale. in execution—Joint family pro- 
perty— Minor brother’s share—Pa- 
rol evidence (to alter or explain 

_ written contract). 


‘Case No. 2510 of 1866. 


Special Appeal from a decision passed by 
Baboo Luckhee Nurain litter, Addi- 
tional Principal Sudder Ameen of 
Mymensingh, dated the 9th July 1866, 

_ reversing a decision passed by Bahoo 
Mothooranath Ghose, Moonsiff of Net- 
trokonah, dated the 24th August 1865. 


Ram Lochun Shaha (Defendant) Appellant, 
versus. 
Unnopoorna Dossee (Plaintiff), Respondent. 


Baboos Otool Chunder Mookerjee avd 
` Anund Chunder Ghosal for Appellant. 


Baboo Laraprosunno Doss for Respondent. 


A minor brother’s share in a joint family estate was 
held not liable under, a sale advertisement which re- 
ferred solely to the rights and interests of his elder 
brothers who did not represent him, 

Extrinsic evidence ig not admissible to alter a 
written contract, or to show that its menning is different 
from what its words import, Where there is a latent 
ambiguity in the wording, pee evidence i is admissible 
to explainit. ~~ ; > 


in an nn tn SUN ed, ete eee a ee ee ea 


Glover, J—TuHis was a suit ‘by -the 
special respondent to recover possession of a 
24 gundahs share for herself, and of a 3 
cowrees’ 1 krant share for her minor son, of 
a certain talook under the following ‘cir- 
cumstances :— 

She alleged that she and her husband’s 
brother, Ram Gunga, jointly purchased a 5 
gundab share of the property ; that on` Ram 
Gunga’s death, her three sons, Joy - Kisto, 
Pran Kisto, and Ram Coomar, succeeded to 
his share, taking 3 cowrees 1 krant each, 
and that in execution of n decree against 
her two elder sons, Pran Kisto and Joy 
Kisto, who are majors, the judgment-creditor 
attached and caused to be sold the entire 
estate, and that thus the auction-purchaser 
dispossessed her of her 24 gundahs, and her 
minor son Ram Coomar of his three cowrees 
1 krant share. . 

The defendant (special appellant) pur- ` 
chased at auction on the õth January 1863. 
He avers that the entire 5 gundahs belonged 
under a deed of sale to four persons, Ram 
Gunga and the three sons of the plaintiff ; 
and that the deeree which was against’ the 
estate of Ram Gunga and against Pran 
Kisto and Joy Kisto themselves, and as repre: 
sentatives of their minor brother, Ram ~ 
Coomar, was effectual against the entire 5 
gundahs share, which was, therefore, pro- 
perly sold in -satisfaction of the judgment- 
creditor’s decree. 

The first Court held that the property was 
purchased by Ram Gunga, Unnopoorna, Joy 
Kisto,. and Pran Kisto ; that neither Unno- 
poorna’s share nor Ram Gunga’s were sold 
in execution ; and that plaintiff was, there- 
fore, entitled to recover one-fourth, or l 
guudah 1 cowree share for herself, and a | 
cowree 2 krants share for her minor son 
Ram Coomar, as joint heit of .Ram Gunga, 
He allowed execution to proceed against 
Joy Kisto and Pran Kisto in respect of their 
shares both by purchase and inheritance. 

But the Judge, on appeal, considered that 
the sale was made to Ram Gunga and 
Unnopoorna alone, tliat the plaintiff was 
entitled to one-half, and that. Ram Gunga’s 
share was not sold in execution, but ‘only 
the elder son’s portion of it, He gaven 
decree, therefore, to the plaintiff for her 
entire claim. 


The defendant now appeals specially, 
urging that the Judge has misunderstood 
the effect of the execution sale, and that he 
has misconstrued the deed of conveyance in 
supposing that the property was bought by 
Ram Gunga. and Unnopoorna. Special 
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appellant. adds that the oral evidence of 
Joy Kisto was not admissible to vary the 
express terms of the kubalah. 


With regard to the first objection, we think 
that the Lower Court was right. The de- 
cree might have been passed against all the 
family ; but in this particular case, we have 
to do with the sale “ishtahar”’ only, and to 
see from that what was the- interest sold. 
This “notice” contains the names of Joy 
Kisto and Pran Kisto only ; there is no 
mention of their minor brother Ram Coomar, 
nor of the interest formerly held by Ram 
Gunga. The thing sold was the right and 
interest of the two major brothers, neither 
more nor less. 


In support of special appellant’s contention, 
that the mention of their names really in- 
cluded the whole family, inasmuch as the 

_ elder brothers represented not only their own 
purchased shares, but also that of their 
minor brother, as well as the estate of Ram 
Gunga, we have been referred to the case 
of Ishan Chunder Mitter versus Buksh Ali 
(I Marshall, 614) where property belonging 
by inheritance to a minor son was sold in 
satisfaction of a decree against the widow of 
his father, the deceased obligor, although 
the sale advertisement described the property 
as belonging to the widow. 

We do not see any analogy between the 
two cases. The widow had no personal 
interest in thé property, the right to which 
was in her minor sou, and the entry of her 
name in the sale advertisement could not 
mislead any one. The sale of the property 
was made in the widow’s name, not per- 
sonally, but in her character of repre- 
sentative of her minor son’s interest in the 
property of the deceased obligor. 

In the present case, the interests of the 
major and minor brothers were distinct and 
separate, both in respect of their own shares 
and of what they succeeded to as joint heirs 
of Ram Gunga.: For instance, Joy Kisto, 
Pran Kisto, and Ram Coomar held a certain 
share by purchase, and a further share of 
one-third each as heirs of their uncle; and 
it would be highly improper to declare the 
misor brother’s share liable under a sale 
advertisement, which referred solely to the 
rights and interests of the two elder brothers, 
` inasmuch as they did not necessarily repre- 
sent him. 

We are clearly of opinion, therefore, that 
the rights and interests of Pran Kisto nud 
Joy Kisto ouly were sold, and that the exe- 
cution sale cannot affect the right of either 
the special respondent or her son, - 
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But on the second point, we think that - 
the Judge has unmistakeably misconstrued 
the deed under which special respoudent 
claims. 

- It is a conveyance to Ram Gunga—Unno- 

poorna, widow of Ram Gunga, as mother 
and guardian of Ram Coomar,—Joy Kisto 
and Pran Kisto,—to the uncle and three 
nephews that is. There cannot be the 
slightest doubt as to the meaning of the 
Bengalee words. The sale is made to the 
four persons above enumerated, and the 
special respondent’s name is entered simply ` 
asebeing mother and guardian of Ram 
Coomar. The Principal Sudder Ameen has 
chosen to alter the plain meaning of the 
conveyance on the strength of Joy Kisto’s 
evidence, whichis to the effect that Ram 
Gunga and Unnopoorna were the sole 
purchasers. 

Now it is a rule of law that extrinsic 
evidence is not admissible to alter a written 
contract, or to show that its meaning is 
different from what its words import. Where 
there is a“ latent” ambiguity in the word- 
ing, parol evidence i ig admissible to explain 
it But in this case, the wording of the 
kubalah is perfectly clear, and under it the 
widow, takes nothing. 

Our order on this special appeal will, 
therefore, be that the plaintiffs suit to re- 
cover what is alleged to be her own share, 
viz. 2 gundahs 2 cowrees, be dismissed, 
which is equivalent to decreeing this 
special appeal as against her with costs on 
special respondent, and that the share of- 
Ram Coomar as purchaser under the kubalah 
and as joint heir of Ram Gunga, be excluded 
from the operation of the judgthent-creditows 
decree, and so far the special appeal is dis- 
missed with costs. , 





The 12th February 1867. | 
Present: 


The Hon’ble H. V. Bayley and Shumboo- 
nath Pundit, Judges. 
Pieadings—Proprietary rights. 
Case No. 2994 of 1866. 

Special Appeal from a decision passed by 

the Judicial Commissioner of Chota Nag- 
pore, dated the 9th August 1866, modi- 
Tying a decision passed by the Assistant 
Commissioner of Lohardugga, dated the 
22nd August 1865. 
Pandey Bishonath Roy (Plaintiff) Appellant, 
versus 


Bhyrubd Singh (Defendant) Respondent, 


: Baboo Mohesh 


-right of malik, 
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“Chunder 
Appellant. 

P No one for Respondent. 

A party may have subordinate rights awarded when 
they arise out of the principal right ‘which he pleads, 
But when a defendant pleads distinctly a jageerdar’s pro- 
prietary right against’ a malik’s proprietary right, a 
Court cannot award a subordinate right of oceupancy in, 
no way arising out of a jageerdar’s proprietary right, but 
out of a ryotes right never pleaded by the defendant, and. 
«in fact incompatible with his case,_ $ go 
Bayley, J.—Puaintire in this case sues’ 
for’ certain: lands as his, on his proprietary 
and. which lands plaintiff 
alleges defendant occupied as plaintiff's : [es- 


Chowdhry for 


see, but subsequently set up an adverse |” 


proprietary title, viz. as jageerdars. , 
Defendant pleaded that they as jageerdars 

‘hid the proprietary right. They did not 

allege any ryotee. or ‘lessee’s rights or of 

‘occupancy arising from them. ' 

' ..The first Court held -that plaintiff's case 

“was fully proved; that defendant shewed 


-nothing to rebut it by any evidence of his 


own jugeer title; and it accordingly decreed 
plaintiffs suit. ee 
In appeal the Lower Appellate Court affirm- 


_ed.this decision, but added č since the defend- 


‘ant had admittedly been in possession of a 
‘portion of the land, if not the whole, from 
“1909 S., he has acquired a, right of occu- 
“pancy, and he must retain possession, pro- 
“vided he pays rent-at' the village rates,” 
-:. From that‘portion of the judgment of thie 
Lower Appellate Court cited in inverted com- 
mas,-plaintiff appeals specially, urging that, 
_as-.defendant never .pleaded ‚a ryotee title, 


“or any: right of occupancy under such a title, 


„or appealed from the decision of the first 


.Qourt.on such a plea, and plaintiff never ad- 
-mitted such a title, and defendant’s sole 


- case was that his jageer title, as an adverse 
proprietary one, should ‘prevail against that 
of plaintiff as malik, defendant cannot now 
have afly benefit, of a right of occupaucy 

“attaching only. to those who plead ryotee 

, tenures, 


epee After hearing Counsel, arid. referring to the 


ios 


_ prietary right, a 


-record, we consider this objection, a valid 
one.. There.is.no admission of any right of 
-ocenpancy. There is ‘only au .allegation. by 
plaintiff that, defendant alleges a false pro- 


-A party may have -subordinate.. rights 


awarded whien' they arise.out of the princi- 


- party pleads distinctly a-jageerdar’s-proprie~" 


pal right which he“pleads. But when a 


‘tary right against a nialik’s . proprietary 
“cpight, a Court ‘cannot award a subordinate 


right of occupancy which in no way. arises 
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out of a jageerdar’s proprietary right, but 


out of a ryotee right never pleaded. by 
defendant, and in fact iucompatible . with 
defendant’s case. This is not deciding what 
had to be decided, viz., whether it was 
plaintiffs malikee or defendant's jageer. land, 
but another matter which wag not in. the 
pleadings. A case.in point was decided by 
-this Court on 5th January 1865. We,.ac- 


|-cordingly, decree this special appeal with 


costs. . : 


bs 


The 183th February 1867. ` 
Present : 


The Hon’ble H. V. Bayley and Shumboonath 
os Pundit, Judges. Pow 
Hindoo Law. —'Sale by daughter — 


« 


Legal necessity—Sradh by mother. 
Case No. 2539 of 1866. 

Special Appeal from a decision passed by 
the Judge of Sylhet, dated the 3rd July 
1866, reversing a decision passed by the 
Moonsiff of that District; dated the 27th 
January 1866. ` ° oe aie 

Raj Chunder Deb Biswas (Plaintiff) Ap- 
i pellant, as 

versus 


‘Sheeshoo Ram Deb and others (Defendants 
Respondents. i -l 


Baboo Greesh Chunder Ghose for Appel- 


A lune. 3 


No one for Respondents. 

According to Hindoo Law, the sradh of a mother is 
not a legal necessity, as that of the father is, to justify 
asale by a daughterto the prejudice of the ‘daughter's 
son, uta 

Pundit, J—Tuex special appellant repre- 
sents the rights of a daughter’s sou. 

The plea in special appeal is that the 
Lower Appellate Court has wrongly given a 
decree to the plaintiff against the special ap- 
pellant (a purchaser from the daughter in 
possession of her father’s estate) beonuse it 
‘holds that the spécial ‘appellant's failure “to 
shew anything to the contrary of what the 
plaintiff has shewn, supports. the evidence 
produced by the plaintiff, which (it is stated 
by special appellant) the Lower Appellate 


Court had otherwise -held: to be weak and. 


‘unsatisfactory. ` Doi 
After heariug Counsel, and referring to the 
récord, we do not find anything wrong in 
Jaw in the decision of the Lower Appellate 
Court. It ‘has rightly thrown the onus 


upon ‘the purchaser defendant, and when the 
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_- felt itself justified in giving.a-de 


. 
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case made out by. him was required „to - be’ changed from the ‘time `of the Permanent 


disproved by the special: appellant, and the 
Lower Court: found that the latter could not 
show anything towards -such- disproof, it 


plaintif >,- ' ae ins 
' The -special appellant further argues: that, 


‘of the threé necessities for sale by the daugh-’ 


ter pleaded by the defendant and -found by 
the Lower Appellate Court in‘ his favor as 


proved, one; viz., the sradh of the mother. 


(the widow) is not a legal necessity, as that 
of the father is, to justify the sale by the 
daughter to the prejudice of the daughter’s 
son. ‘ a es 
We agree with the Lower Appellate Court 
in its view of the Hindoo Law. Accordingly, 
we reject the special appeal without costs, as 
“nobody “appears for the respondent. `> o .” 


) 


The 13th February 1867, - 


Present: 


The Hon’ble F. B.-Kemp and. W. Markby, 


- Judges, : A 


#ppeal—witnesses—Section 162 Act 
j VIII of 1859. 


", Case No,'1969 of 1866 under Act X of 1859. 


Special Appeal.from a decision passed by 
the Judge of Hooghly, dated the lOth 
May 1866, affirming « decision passed by 
the Deputy. Collector of Howrah, dated 
the 22nd September 1865. ' 


“Neem Chund Dey. (one of the Defendants) 
; Appellant, 
versus 
Anund Coomar Roy ‘Chowdhry and others 
(Plaintiffs) Respondents. f 


Mr. R. E. Twidale for Appellant. 


Baboo Roopnath Banerjee for ‘Respondents. 


Though there is no appeal against-an order of a 

, Judge refusing to comply with an application under 
Section 162 Act VIII of 1859 requiring the attendance 
of a party to a suit as a witness, yet the Judge i8 bound 


~- to’exercise the discretion vested in him by that-Section 
1 Upon a correct assumption of the facts. ‘This, not 
having been done in’ the present- case, the case was 


remanded to the Judge., 


“ a e p“ f : 33 rs it E i 
Kemp, J—TuHis was a suit for a kuboo- 


„leut at an enhanced rate of: rent.: The 


_ defendant pleaded -that he held the lands at 


~& fixed rate of rent. which had. not, been - 


cree tothe’) 


Settlement, and filed dakhilahs or receipts 
for rent covering a very long period, upwards 
of twenty years before the commencement of 
the suit. `, H ae ee 

, The Judge decreed the plaintiff's suit, 
and fixed 3 rupees as a proper rate, observ- 


‘ing that’ not only. were the -receipts not 


attested, .but- some of them have been re- 
pudiated and sworn to be spurious by the 
grantor; that, under such circumstances, it 
was unnecessary to summon the talookdar 
to prove receipts ‘which kis agent repu- 
diated. : ; 

. In-special appeal it is contended that 
the Judge. should have summoned the 
talookdar. ° f S A e 2 
- -The application requiring the attendance 
of any party to the suit as a witness, must 
be made under the provisions of Section 162 
of Act’ VIIE of 1859 ; it must be a special 
application; and sufficient grounds must be 


‘| shown to. the -satisfaction .of the Court, 
otherwise summons shall not issue, 


There is no appeal agninst an order ‘of a 


` Judge refusing to comply with such applica- 


tion. See Weekly Reporter, Volume I, page 
83, Baboo Ram Surun ` Singh, defendant, 


‘appellant, versus Baboo Gooroo Dyal Singh. 


When a Court exercises its: discretion under 
the-above quoted Section, it i$ bound to 
exercise such discretion upon a correct 
assumption of the facts of the case. In the 
present instance we ‘find that the Judge has: 
wrongly assumed that-the agent pronounced 
the receipts to be spurious. He did nothing 
of the kind. Some of them he admitted to 
be in his hand-writing, some he was doubt- 
ful about ; as to those in the alleged hand- 
writing of his father, a former agent, he 


‘said sonie “were written in a hand-writing 


like his father’s, ‘some in a hand-writing 
unlike his father’s, It is, therefore, clear 
that, when the Judge refused to comply with 
the application of the defendant to-summon 
the plaintiff, he was under the impresgion. 
that the agent had distinctly sworn that the 
receipts Were- spurious, aid that, therefore, 
the ends of justice did not require the attend- 
ance of. the principal. We have-shewn 
above that this impression was‘a wrong one ; 
and, as itis very probable that the Judge 
would not „have refused the application had 


‘he not been under.. this error, we. remand 


the suit’ to enable the Lower Court to exer- 


‘eise the’ discretion vested in it by Section 


162, simply remarking that this is a suit-in 
which -it.appears to us very desirable that 
the plaintiff should be examined, - å 
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The 13th February 1867. 
Present: 


The Hon'ble F. B. Kemp and W. Markby, 
Judges. i 


Enhancement—Section 17 Act X of 
1859. 


Case No. 2126 of 1866 under Act X of 1859. |. 


“Special Appeal from a decision passed by 
the Additional Judge of Jessore, dated the 
80th May 1866, affirming a decision 
passed by the Deputy Collector of 
_ Magoorah, dated the 28th November 


"865. 
Nubo Goa Biswas (Defendant) Aona 
lant, 
versus 


Mr. Thomas Oman (Plaintiff) Respondent., 


‘Baboos Khetturnath Bose and Kedarnath 
. Chatterjee for Appellant. 


; Babéo Bhowanee Churn Dutt. for. 
-~ Respondent. 


With reference to the first gròund specified in Section 
‘17 Act X of 1859, itis not sufficient to find that the 
enhanced rent claimed is the same as that in an ad- 
joining village, but it is also necessary to enquire 


whether that rent is paid by the same class of ryots, or |. 


whether the land is of a similar description, or whether 
it possesses similar advantages, 


Markby, J.—Tuts case must be remanded 
. for the Judge to enquire, in accordance with 
Section 17 of Act X of 1859, whether the 
tent claimed is at the rate payable by the 
same class of ryots for land of a similar 
description and with similar advantages 
_inethe places adjacent. That is the reut 
to which the plaintiff is entitled ; but the 
Lower Appellate Court finds only that the 
rent claimed is the same as that in an ad- 
joining village, Without any enquiry, as far 
as we can see, into the true question, whe- 
ther that rent is paid by the same class of 
ryots, or whether -the land is ofa similar 
description, or ‘whether it possesses similar 
advantages. All these points must be en- 
quired into, otherwise the fair rent of the 
lands in question cannot be ascertained. 
. The case is, therefore, remanded as above 
directed, with reference to > these remarks. 


The 13th February 1867. ` 


Present : 
The Hov’ble F. B. Kemp and W. Marky, 
Judges. í 
Confirmation of possession. — La- 


kheraj— Onus probandi. 
Case No. 2073 of 1866. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Skaha- 
bad, dated the 27th June 1866, affirming 
a decision pussed by the Moousiff of that 
District, dated the 24th February 1866. 


Baboo Purseedh Natain Singh and others 
(Plaintiffs) Appellants, 


versus 


Bissessur Dyal Singh and others (Defendants) 
Respondents. 


Baboos Hem Chunder Banerjee, Anund 
Gopal Paulit, and Bhowance Churn Dutt 
for Appellants. 


Baboos Dwarhanath Mitter, Mohesh Chun- 
der Chowdhry, and Chunder Madhub 
Ghose for Respondents. 

Ina suit for confirmation of possession of certain 
lands sold in execution of a decree as lakheraj, the onus 
was held to lie on the plaintiff to prove his title, not- 
withstanding the defendant's admission that the longs 
in question were within the boundaries of the plainti 
zemindaree. 

Markby, J.—T xis was a suit for confirm- 
ation of possession brought by the plaintiff 
in consequence of certain land within his 
zemindaree having been sold in execution 
of a decree as lakheraj land, 

At the trial the Lower Appellate Court 


was of opinion that the plaintiff had failed — 


to prove his possession, and, therefore, dis- 
missed the suit. 

The plaintiff now contends that, as the 
land was admitted by the defendants to be 
within the boundaries of his zemindaree, 
that was sufficient to entitle hin to a decree, 
unless the defendants could prove their 
further allegation that they held this laud 


“as lakheraj, 


We are of opinion that this contention is 
unfounded,, and that the decision of the 
Lower Appellate Court is right. Ifit were 
otherwise, no zemindar would ever bring a 
suit for resumption of lakheraj lands, ia 
which it is admitted that he must shew re- 
ceipt of rent, but would always sue nominal- 
ly for confirmation of possession. 

The next point is that the Lower Appel- 
lute Court has not considered the depositions 
before the Ameen who made the first ‘local 
enquiry and hisreport ; but we do not think 


ron 
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that such -is the, fact, because we find the 
deposition of one of the witnesses specially 
referred to. : 

With regard to costs, the first Court was 
clearly wrong in giving’ pleader’s fees for 
each defendant in respect to the value of the 
whole 60 beegrhs. Under Rule 7 of the 
Rules made by the Court in respect of plead- 
er’s fees, the fee foreach defendant should be 
calculated with reference to the value of the 





” separate interest of each defendant. We 


think we ought to correct this plain 
violation of the Rule; and in this respect, 
therefore, we order thé decree of the Lower 


' Appellate Court to be amended. In all 


other respects the deeree will be affirmed, 
and the appeal dismissed with costs. 


- 


The 13th February 1867. 


Present : 


The Hon’ble C. B. Trevor and F. A. Glover, 


Judges. 


Onus probandi—Suit to reverse deci- 
sion under Section 77 Act X of 
1859. $ 


Case No. 2521 of 1866. 


Special Appeal from a decision passed by 
the Judge of Beerbhoom, dated the 30th 
August 1866, modifying a decision pass- 

‘ed by the Principal Sudder- Ameen of 
that. District, dated the 16th January 
1866. s 


Rungo Monee Dossee (Defendant) Appel- 
lant, 


versus 
Unnopoorna Debia (Plaintif) Respondent. 


Baboo Debendro Narain Bose for Appel- 
lant. 


Baboo Sreenath Doss for Respondent. 


The onus of proving title is on a plaintiff seeking to 
oust a person formally declared by a-decree under Sec- 
tion 77 Act X of 1859 to be in the enjoyment of the 
rent of disputed land and consequently in possession. 


Glover; J—Tuis was a suit to recover 
possession of a putnee talook by reversing 
certain decrees passed under Section 77 -Act 
X of 1859 in favor of the- defendant. The 
plaintiff (special respondent before us) 
alleges that -her husband got the putnee 
from Guuga Moyee, the zemindar, in 1258, 
and held it till- dispossessed- by. the defend- 
ant, „who, in collusion with the ryots, 
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Rulings.’ 
managed to get sundry suits brought under 
Act X decided in her favor. She further 
states that the defendant, Rungo Monee’s 
husband, Ram Narain, predeceased Gunga 
Moyee, and that the widow is no heir, and 
has no claim. = i 


The grantor of the putnee and the de- 
fendant are, as appears from the record, 
sisters-in-law. 


The defendant, Rungo Monee, denied the 
gift of the putnee, and also Gunga Moyee’s 
right to grant it, she being a childless Hin- 
doo widow, and having at best only a life- 
intérest in the estate. She claims the estate 
on the ground that her husband survived 
Gunga Moyee, and was himself the rever- 
sioner. : 

Both the Lower Courts decreed the plaint- 
ifs claim; the Judge considering that, as 
plaintiff was in possession, the defendant, who 
sought to disturb that possession, must prove 
her title which she had failed to do, He 
found also that Ram Narain, the defendants 
husband, had predeceased Gunga Moyee, 
and that the defendant had in consequence 
no right as heir. ; 

It is contended in special appeal that, as 
the defendant is in possession under decrees 
of Court, the plaintiff seeking to oust her is 
bound to prove her own’: title ; and that the 
Judge has consequently misplaced the 
“onus,” that he has also given no opinion 
as to the'genuineness of the putnee.. 


We think that’ this objection must be 
allowed. The special appellant has been 
formally declared by a decree unde Section 
77 Act X of 1859 to bein the enjoyment 
of the rent of the disputed land and con- 
sequently in possession. It was, therefore, 
incumbent on the plaintiff, seeking to oust 
her, to prove her title, in other words, to 
establish the factum of the putnee. Because, 
if she fail in that, the special appellant, who 
is’ admittedly in possession, although not as 
heir, will have a good title against any one 
not coming into Court in that capacity. If 
the putnee, on the other hand, be proved, 
then as against Rungo Monee, who, by the ` 
Judge’s finding, is held to be a stranger to the 
estate, she will be in a position to hold the 
grant until some reversioner chooses to come 
forward and contest it on the ground that 
Gungà Moyee’s power to grant a putnee 
only extended to the time of her own life, 
We remand the case, therefore, to the Judgo, 
with reference to the above remarks, . 


Costs will follow the result. 
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` The 13th February 1867. 
Present :. 
The Hon'ble C. B- Trevor and W. S. 
Seton-Karr, Judges. 
Registration (Act XVE of L864). | 


_ Case No. 1868 of 1866. _ 
Special Appeal from a decision passed by 
Baboo Ram Taruck Roy, Principal 
` Sudder Ameen of West Burdwan, dated 
the 4th May 1866; affirming a decision 
passed by Baboo Judoonath Roy, Moon- 
siff of Burjorah, dated the 30th December 
‘1865. > M PEN wie 
Oojul Mundul (Plaintiff) Appellant, 
f 7 wersus 
Herasutoollah Mundul and: others (Defend- 


ants) and others (Objectors) Respondents.. - 


an 


Baboo Juggodanund Mookerjee for 
- . o + Appellant. 
No one for Respotidents. 


Under Act XVI of 1864 a decree to enforce registra- i 


tion cannot be passed in respect of a deed presented for 
registration 4 months after the execution of the deed. 
‘Trevor, J—Tue plaintiff in this case, 
‘special appellant before the Court, sued to 
have a kubalah registered after adjudication 
‘of title. He alleges-that defendants, Hera- 


gutoollah Mundal and others; ‘sold the land | ` 


inm suit to him, for 200 rupees, that he is 
in possession thereof, but that defendants 
refusing to register, be has brought the 
-present action to enforce registration. 
- The main defendant did not appear, but 
one Juddo;Bibee intervened, stating that she 
“had a share in'the property covered by the 
deed of sale - >. 
. Both thè Lower Courts dismissed the 
Plaintiffs- suit, mainly on the ground that, 
as ‘plaintiff had not applied to the Registrar 
and been refused registration, the suit does 
not fall under Section 15 „of Act XVI of 
1864; adding that, as the- Civil Courts are 


by Section 13 of the Act prohibited from | 


receiving in evidence the document pleaded 
‘pe dismissed. , - 
": Plaintiff has now appealed specially, urg- 
ing that his suit is cognizable by the Civil 
. Courts itrespéctive of Section 15. of Act 
XVL of 1864,,and that it should be remand- 
ed for re-investigation. a E 
> This suit was instituted during the time 
Cea, Act XVI of 1864 
was in force ; and we 
_ find that this Court* 
has lately ruled that, if a suit be brought 


*Bisso Moyee Dossia, 
Plaintiff, Appellant. ` 
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by plaintiff, plaintiff's suit. must necessarily | 
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_in time, and a decree be passéd within the 


period allowed for registration in Section. 18 
of the Act above cited, viz. four’ months 
from the date.of the execution of the deed, 


‘a decree compelling the registration: might 


be issued, and this notwithstanding that 
the provisons of Section 15 of the Act had 
7 In the present case 
the decree of the Coyrt -of first instance 
was passed in December 1865, or Pous 1272, 
more -than 4 months after Assar 1272, in 


.which month the deed -propounded was 


executed. . ao 
Following, therefore, that decision, as the 
time within which the Registrar is under 


‘the law authorized to register a deed, had ex- 


pired before the decree of the Court-of first 
instance, nothing remains for us but to dis- 
miss this special appeal with costs, i 


The 13th February 1867. -` > 
Present: = 
The Hon’ble F. B. Kemp and W., Markby, 
- Judges. Ea 
Pro-emption—Co-sharers— 
_ Neighbours. , 
Case No. 2018 of 1866. 
Special Appeal froma decision ‘passed by 
the Judge of Sylhet, dated the 15th June 
1866, reversing @ decision passed by the 


` Moonsiff of that District, dated the 19th — 
January 1866. . 
Roshun Mahomed and others (Defendants) 
Appellants, 
versus . 
Mahomed Kuleem and others (Plaintiffs) 
` Respondents. 
_ `, Baboo Greesh Chunder Ghose for 
Appellants. 
Baboo Debendro Narain Bose, for 
“Respondents. 


| One of two joint sharers has no preferential title 


to the right of pre-emption in his capacity of neighbour, 
but is equally entitled with his co-sharer to the pri- 
vilege‘of pre-emption without regard to the extent of 
their shares. - 


Kémp, J.— Tus “Was a suit founded on a 
right of pre-emption. The plaintiff in ‘thé 


1867. ] Civil 





suit, the vendor and the vendee are admit- 


tedly co-sharers in the property sold which į- 


is a joint undivided estate. 


The plaintiff claims in two capacities, as 
co-sharer and as a neighbour. The defend- 
ant, the purchaser, raises two points in his 
answer : first, that he being a co-sharer, is 
entitled equally with the plaintiff; and, 
secondly, that the plaintiff did not comply 
with the requisitions of the Mahomedan Law, 
and that, consequently, his right of pre-emp- 
tion is lost to him, 


The Lower Appellate Court finds, in a 
somewhat general-way, that the plaintiff had 
done all that the law required him to do, and 
gave him a decree for the whole of the 
property claimed. 

In special appeal it is contended that, 
admitting that, on the face of the finding of 
the first Court, the requisitions of the Mahom- 
edau Law have beeu complied with, it is 
hopeless to contend against such finding 
in special appeal, still the defendant has an 
equal right with the plaintiff, and a decision 
published id Volume IIT, Weekly Reporter, 
page 71, is quoted. 

We are of opinion that, unless it can be 
shewn that the right ofa neighbour overrides 
that of a co-shuarer, the plaintiff is not en- 
titled to a decree for more than one-half of 
the property claimed. - . 

On turning to the Hedaya, Volume . III, 
Book 38, Chapter 1, page 562, we find that 
the tight of shuffa or pre-emption apper- 
tains, Is¢é, to a partner in the | property 
sold ; 2ady ton partner in the immunities and 
appendages ; 3rd, to n neighbour ; and the 
order in which the persons entitled to the 
right is founded on a precept of the pro- 
phet. A partner in the thing itself has a 
superior right to either of the other classes, 

. page 566, 

The plaintiff, therefore, has no preferen- 
tial title as a neighbour, and being one of 
the body of-co sharers with the defendant, 
he and the defendant are equally entitled to 
the privilege of shuffa or pre-emption with- 
out regard to the extent of their shares. 
(See page 566 of the Hedaya, and the Deci- 
sion qnoted by the special appellant, Volume 
III, Weekly Reporter, page 71.) 

We, therefore, amend the decision of the 
Lower Court. The plaintiff is entitled to 
n decree for only -one-half óf the property 
claimed, with costs of all the Courts in pro- 
portion ; excess of costs to be borne by the 
plaintiff, special respondent. 
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The 13th February 1867, 
Present : 


The Hon’ble Sir Barnes Peacock, Ht. Chief 
Justice, and the Houn’ble H. V. Bayley, 
_ Judge. 


Limitation—Clause 5 Section 1 Act 
i XIV of 1859. 


.. - Case No. 2561 of 1866. 


Special dppeal from a decision of the 
Judge of Sarun. dated the 24th of 
* August 1866, affirming a decision of 
the Principal Sudder Ameen of that 
District, dated the 14th September 1865. 


Mussamut Oleo-unissa (Plaintiff) Appellant, 
~ versus 


Buldeo Narain Singh and others (Defeud- 
ants) Respondents. 


Baboo Kalee Kishen Sein for Appellant. 


Baboo Nileet Chunder Sein for Respond- 
a ents. 

The fiual decision, award, or order contemplated by 
Clause 5 Section 1 Act XIV of 1859, isa final decision 
of the Court which has competent jurisdiction to deter- 
mine the case finally, and not: the order of a- Court 
superior to such Court dismissing an appeal from the 
decision of such Court for want of jurisdiction. . 


Peacock, C. J.—Ws think that the 
Judge was quite right in this case, The 
-questiou turns on the construction to be put 
upon Clause 5 Section 1 Act XIV of 1859, 
It says that the period of limitation appli- 
cable “ to suits to alter or set aside summary 
“§ decisions and orders of any of -the Civil 
“ Courts not established by Royal Charter, 
“when such suit is maintainable,” is “one 
“year from the datë of the final decision, 
‘award, or order in the cnse.” 

It is contended that the order of the High 
Court in which it was held that no appeal 
would lie from the summary order of the 
Principal Sudder Ameen is tho final order. 
It appears to us that the final. decision, 
‘award, or order in the case intended by the 
5th Clause of Section 1 is the final decision 
of the Court which has competent jurisdic- 
tion to -determine the case finally. Conse- 
quently, the order of the Principal Sudder 
Ameen against which no appeal would lie 
to this Court, was the final order in the case; 
and therefore the period of limitation dates 
from the time when that order was passed, 


e 
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and not from the time when the High Court 
passed an order declaring that an appeal 
would not lie from that order of the Princi- 
pal Sudder Ameen. 

We would add that, if the order of the 
High Court in this case was the final order, 
any order of the High Court which may 
hereafter be made in similar cases, dismiss- 
ing an appeal for want of jurisdiction, would 
be the final order, 

The decision of the Lower Appellate 
Court is affirmed with costs, 





The 13th February 1867. 
Present: 


‘The How’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Howble H. V. Bayley, 
Jucdye. 


Ejectment (of tenant bolding over) 
— Acquiesce nce of landlord—Notice 
to quit. 


Caso No. 2520 of 1866. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Sarun, 
dated the 24th of July 1866, affirming 
a decision of the Sudder Ameen of that 
District, dated the 16th September 1865, 


Ram Khelawun Singh (Plaintiff) Appellant, 
versus. 


Mussamut Soondra and others (Defendants) 
Repondents, 


Baboo Dwarkanauth Mitter for Appellant. 


Mr. R. T. Allan and Baboo Kally Kishen 
Sein for Respondents. 


Aland-owner who, after the expiration of a lease, 
continues to receive rent for a fiesh period, must be 
considered to have acquiesced in the tenant continuing 
to hold upon the terms of the original lease, and cannot 
turn out the tenant, or treat him as a trespasser, without 
giving him a reasonable noticé to quit. 


Peacock, C. J —Wr think that the deci- 
sion of this Court (dated 27th May 1864, 
Ramkurun Sing vs. Sheo Suruu Sing) which 
is referred to by the Principal Sudder Ameen, 
is correct law. i 

The father of the deféndant in this case 
held under a lease fiom year to year. 

‘Upon his doath, the son continued in 
possession at the same amount of rent which 


was paid under the lease by the father. 
Under these circumstances it seems to 
be clear that there was an implied agree- 
ment between the Iandowner and the son 
that the son should hold upon the terms of 
that original lease, namely, that he should 
hold from year to year at the rent reserved 
by the original lease. If this were not so, 
a landowner might, under similar cireum- 
stances, receive several kistsofrent from a 
ryot, and when his crops were ready to be 
reaped, might turn round and tell the ryot 
that he was a trespasser and must quit 
immediately, instead of allowing him to 
continue until the end of the year and reap 
the crops. That would be unjust. 
According to English Law, and according 
to the general principles of justice, if, after 
the expiration of a lease, a landowner 
continue to receive rent for a fresh period, 
he must be considered to have acquiesced in 
the tenant’s continuing to hold upon the 


terms of the original lease, and cannot turn, 


out the tenant or treat him as a trespasser, 
without giving him a reasonable notice to 
quit. : 

It is not necessary to determine in this. 
case what length of notice is necessary in 
this country. It is sufficient to say that, as 
no notice was given, and no demand for 
possession made, the landowner cannot treat 
the son as a trespasser, 

The decision of the Lower Appellate Court 
is affirmed with costs. 


The 18th February 1867. 
Present : 


The Hon’ble Sir Barnes Pencock, Kt, Chief 
Justice, and the Hon’ble H. V. Bayley,. 
Judge. 


Simitation—Section 77 Act £ of 
: 1859. 


~ Case No. 2572 of 1866, 


Special Appeal from a decision pussed by 
the Principal Sudder Ameen: of Jessore, 

_ dated the 4th of August 1865, affirming’ 
a decision of the Moonsiff of Jenidah, 
dated 6th July 1865, ; 


Hurronath Roy and others 


(Defendants) 
Appellants, 


VETSUS 


Srishteedhur Doss (Plaintif) Respondent, . 
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Baboo Bungsee Dhur Sein for Appellants. 


Baboo Bhowanee Churn Dutt for — 
Respondent. 


The limitation prescribed by the proviso to Section 77 
Act X of 1859 is applicable only to suits by persons 
having the legal right or title to the rent which formed 
the subject of the suit in the Revenue Court, to establish 
their title to such rent. Itwas not the object of that 
Section to prevent the party who has the right to the 
land to bring his action to try his title to the land with- 
in 12 years from the date of dispossession, 


Peacock; C. J.—Tat whole foundation 
of the plaintiff's claim is a pottah and a 
likhun. The defendant said that these were 
forgeries, aud the Principal Sudder Ameen 
held that it was unnecessary to try whether 
they were so or not. : 

If those documents were the foundation of 
the plaintiffs claim, it was necessary to as- 

‘eertain whether they were genuine or false. 
Therefore the case must be remanded to the 
Principal Sudder Ameen to try whether 
they are forgeries or genuine documenta. 

With regard to the questicn of limitation, 
it appears to us that the Principal Sudder 
Ameen was right iu his construction of the 
law, and that the suit was not barred . by 
limitation, It appears that the defendant 
in this suit sued to recover rent at an en- 
hanced rate. The plaintiff intervened, and 
the defendant obtained a decree. The 
plaintiff now sues to establish his right to 
the land. It is said that he is bound to 
prove that he sued within one year from the 
decision in the rent casein which he inter- 
“vened, 

Section 77 says :—“ Provided always that 
“the decision of the Collector shall not 
& affect the ‘riglit of either party who may 
“ have a legal title to the rent of such land 
“or tenure to establish his title by suit in 
“the Civil Court, if instituted within one 
“year from the date of the decision.” 
That is to say, the person who has the legal 
right or title to the rent “which formed the 
subject of the suit in the Revenue Court, may 
sue to establish his title to such rent. If 
this were not so, a trespasser, who gets into 
possession of land, might let it to a ryot, and 
receive the rent from him; and if the real 


owner of the land should intervene in the | 


rent suit and fail, he would have to -bring a 
suit to try his title to the land within one 
year from the date of the decision. It is 
clear that it was not the object of that 
Section to prevent the party who has the 
right to the land to bring his action to try 
his title to the land within 12 years from 
the date of dispossession. 


The 14th February 1867. 
Present: 


The Hon’ble F. B. Kemp and W. Markby, 
Judges. 


3 


Relinquishment of land. 
Case No. 2107 of 1866. 
Special Appeal from a decision passed by 
- the Principal Sudder, Ameen of West 
Burdwan, dated the 28th June 1866, re- 
versing a decision passed by the Moonsiff 
of Burjorah, dated the 3rd March 1866. 
Nuddear Chand Poddar and others (De- 
feiidants) Appellants, 


r VETSUS ` 
Modhoo Soodun Dey Poddar (Plaintiff) -Re- 
g spondent. 
Baboo Issur Chunder Chiicherbutty for 
Appellants. 


No one for Respondent. 


Non-payment of rest coupled with the fact” that the 
plaintiff was for 5 years out of possession, was held to 
amount to a relinquishiment of land. 

Kemp, J.—-Tuis is a suit to recover posses- 
sion of a moiety of a jote alleged to have been 
held jointly with the defeudant, and from 
which plaintiff avers that he was ousted by 
the co-tenant in 1267. 

The defendant admits that he joined the 
plaintiff in taking the lease, but that the 
plaintiff relinquished his share, and for many 
years, or from 1262, the rent has been paid 
by him, the defendant, nlone. ; 

The superior landlord was cited and 
examined. He supports the contention of 
the defendant. 

The Principal Sudder Ameen disbelieves 
the oral evidence as “to the relinquishment 
by the plaintiff, and adds that, even if it be 
admitted for .the sake of argument that 
since the year 1262 the defendant was in 
possession of all the lands covered by the 
lease, still the plaintiff would not be depriv- 
ed of his rights. 

In another portion of the judgment, the 
Principal Sudder Ameen states that the 
evidence shews that the defendant has alone 
paid the rent since 1267. A 

The lease was a verbal one, and not for 
any fixed term. It is admitted that, for five 
years prior to suit, the plaintiff had not 
paid a pice of the rent, which was wholly 
discharged by the defendant. Such non- 
payment of rent, coupled with the fact that 
the plaintiff was for five years out of pos- 
session, amounts, in our opinion, to, a re- 
linquishment of the laud, and is independ- 


154. Civil THE WEEKLY 


REPORTER. Rulings. [Vok VIT 





ent of theoral evidence to the fact of the 
relinguishment whieh, as the Principal 
Sudder Ameen has chosen to diseredit it, we 
cannot receive. sufficient proof of the re- 
linquishment, : 

We reverse the decision of the Principal 
Sudder Ameen, and restore that of the first 
Court, dismissing the plaintiff's claim with 
costs of all the Courts, ineluding costs of 
this Court. 





` 


The 14th February 1867. 


e: 


Present : 


Eoch and H. V. Bayley, 
Judges. 


‘Sale of land for Revenue—Separate 
Shares. 


‘Case No. 2619 of 1866. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Sarun, 
dated the \4th September 1866. affirm- 
ing a decision passed by the Moonsiff 
of that District, dated the 20th September 
1865. 


Maharajah Rajendro Kishore Narain Singh 
Bahadoor (Defendant) Appellant, 


VErSUS ` 


Mussamut Doorga Koonwar (Plaintiff) Re- 
; spondent. - 


Moonshee Ameer Ali and Baboo Romanath 
` Bose for Appellant, - 


C. Gregory and Baboo Sreenath 
Doss for Respondent. 

Section 13 Act XI of 1859 does not say that, when 
an application has been made for a separate account, but 
when a Collector shall have ordered a separate account, 
that he is to put up to sale only the share in respect 
of which an arrcar of revenue may be due. 

Bayley, J.— We think that this decision of 
the Lower Appellate Court mnst be reversed. 
That Court has ruled that the sale held 
under Act XI of 1859 for arrears of Govern- 
ment revenue by which the plaintiffs share 
ofa certain mehal passed to ‘another party 
as purehaser, must be set. aside, because, 
although there are. not any irregularities 

~in the” processes. or conduct of the sale 
itself, still, as there was an application by. 
plaintiff for a separate aecouit to be kept 
of her share, the Collector should not have 
sold, and that it being the fault of the 
Collector’s amlah that the application was. 
not timely brought to the Collector’s’ notice, 
it would be wrong that plaintiff should 
suffer the loss of her share of her estate. 


‘The Hon'ble‘ G, 


Ar. 





The special appellant, defendant, urges 
that no portion of the: enaciment which 
governel the snle, az. Aet XI of 1859, 
warrants the Lower Appellate Court’s deci- 
sion, and we think this a valid plea, for 
that law in Seetion . 18` does 'not say that, 
“when an application has been made for 
a separate account,’ bat says, “ when the 
Collector shall have ordered -a separate 
account,” the other shares only shall be 
sold. Now, as there was no such order 


‘in this case, the Lower Appellate Court was 


not right in law. 
We, accordingly, reverse this decision 
and decree this appenl with costs. 


The 14th February 1867. 
: Present: an 
The How’ble F. B. Kemp and W. Markby, 

Judges. 
Right of action—Hoondees (Bills 
exchange). 

Case No, 2163 of 1866. 
Special Appeal from a decision passed by 
the Judge of Moorshédabud, dated the 
19th July 1866, affirming a decision 
passed by the Principal Sudder Ameen 
of that District, dated the 29th March 
1866, 
Ram Lal 


of 


Sircar (Defendant) Appellant, 
“versus 
Gopal Doss ( Plaintiff) Respondent. , 
Baboo Greesh Chunder Ghose for Appellmt. 


Baboos Ashootosh Dhur and Obhoy Churn 
Bose for Respondent, 

Where, on account of a loan of BUO rupees, the lender 
gave the borrower two hoondees'for 1,590 rupees, and, 
took away rupees 693-7 ag discount for 700 rupees, and 
the borrower, being unable to discover the drawer of the 
hoondees, sued the lender, not on the hoondees, but on 
two alleged loans of rupees 800 and rupees 693-7 re~ 
spectively,—HeEtp that the only right of action left to 
the borrower was on the hoondess themselves. 

Markby, J.—In this case the plaintiff 
lent to the defendant a sum of rupees 800. 
Subsequently, the defendant brought the 
plaintiff two hoondees amounting to rupees 
1,500 which he endorsed to the plaintiff, and ` 


took back the balance rupees 693-7 
after deducting rupees 6-9 as dis- 
count (hoondeaua) and rupees 800 on 


account of the loan. ‘The notes were pay- 
able 21 days after demand ; but the plaintiff, 
not having been able to discover the drawer 
of the hoondees, has sued the defendant, 


not on the hoondees, but on two alleged 


Ne 


“the defendant, when he endorsed these 


. with costs. 
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loans of rupees 800 and rupees 693-7 | Baboo Bungshee Dhur Sein for Appellants, 
respectively. ” ` 

These facts are found by the Cout of first 
instance and adopted by the Lower Appellate 
Court. $ 

We think that these facts constitute not 
a loan of two sums of rupees 800 and 
rupees 693-7 as contended by the 
plaintif, with an endorsement of the notes 
as collateral security. but that there was one 
loan only of rupees 800. We think that 
there was no second loan, and that the notes 
were discounted, and not deposited as secu- 
rity. There was, thereforé, a, payment by 
which the first loan wes extinguished, and 
the only right of action left to the plaintiff 
was on the hoondees themselves. . 

He has, therefore, mistaken his cause of 
action, and if he wishes to enforce payment 
of the hoondees, he must bring a fresh suit 
for that purpose. 

The plaintiff has attempted to shew that 


Baboo Taruck Nath Sein for Respondents. 










Civil Courts have jurisdiction where a claim for wassi- 
lat and as Lo dispossession by parties with various rights 
is conjoined with a claim for possession. 


Bayley, J.—Tuis case must follow the 
cases decided by this Court and cited from 
Weekly Reporter, Volume I, page 139 and 
page 161, in which it is clearly ruled that 
the Civil Courts have properly jurisdiction 
where, as here, a claim for wassilut and 
as to dispossession by parties’ with various 
rights, is conjoined with a claim for pos- 
sesion. The special respondent’s pleader 
states that there is a decision to the contrary, 
but does not shew this to be the case, ` 

“Tn this view we decree the special appeal, 
and remand the case for re-trial, with re- 
ference to the above remarks, 


os 


hoondees over to the plaintiff, knew them 
to be worthless; but no such fact is found 
by either of the Lower Appellate Courts, and 
it is, therefore, unnecessary to say how far 
it would have enabled the plaintiff to main- 
tain the present suit. 


The decision of the Lower Court, there- 
fore, will be reversed, and the appeal allowed 


The 14th February 1867. 
Present : 


The Hon’ble F. B.. Kemp and W. Markby, 
Judges. 


Cattle Trespass. 
Case No. 242 of 1866. 
Regular Appeal from a decision passed by 
Baboo Juggobundhoo Banerjee, Principal 


Sudder Ameen of Nuddea, dated the 
28ih March 1866. 





The 14th February 1867. 


Present : Mr. James Hills (Plaintiff) Appellant, 
The Hon'ble G. Loch and .H. V. Bayley,| > versus 
Judges. Sree Huree Roy and others (Defendants) 
Respondents. 


Jurisdiction—WMesne Profits ena — 
Possession. . 


Case No; 2069 of 1866. 


Baboo Dwarkanath Mitter for Appellant. > 


Baboos Romesh Chunder Mitter and Sree- 
nath Doss for Respondents, 


Suit laid at rupees 7,407-8. 

A Magistrate cannot, under Section 18 Act III of 
1857, punish except for an act of forcible opposition to 
the seizure of cattle damage feasant. 

Kemp, J.—Tis was a suit for the re- 
covery of rupees 7,407-8, beiug the value 
of 88 maunds 29 seers and 7 chittacks of 
indigo, after deducting cost of manufacture. 
It is alleged in the plaint that the cattle of 
the principal defendants, Sree Huree Roy 
i -| and others, destroyed 250 beegahs of indigo 
Chundrabutty Chowdhrain, guardian of | belonging to the plaintiff, which would have 

Tarineo Pershad Roy, minor, and others | yielded at the market rate of the day the 

(Defendants) Respondents. . above sum. oe : 


Special Appeal from a decision passed by 
the Judge of Dinagepore, dated the 6th 
June 1866, reversing a decision passed 
by the Sudder Ameen of that District, 
dated the \7th Murch 1866. 


Peer Mahomed and another (Plaintiffs) 
Appellants, 


versus 


A eo 
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The defendants had beet previously con- 
victed and fined by the Magistrate under 
the provisions -of Section 13 Act i 
of 1857. 

-The answer is briefly: that the area of 


. indigo cultivation has. been overstated ; that 


K 


# 


the indigo that was „grown was not in due 


~- season; that cattle do not eat indigo ; and, 


lastly; ‘that the suit has been brought from 
motives of enmity. - 

The ‘Principal Sudder Ameen of Nud- 
dea dismissed the suit. He distrusted tha 
evidence; and remarked that the witnesses 
for the plaintiff state that the damage of 
the indigo lasted for six days continbously,- 


„or from ‘the 30th of- Srabun to the’ 4th of 
* Bhadro 1272 last ; but that, on referring to the 


almanac, the Principal Sudder Ameen found 


. that the month of Srabun of that year con~ 


- that he would be able tosproduce any ‘of the |. 


. tnnecessary to state more thmi the facts of” 


. days 3 but this fact alone does not, ‘in our 


‘done to thé indigo by the cattle of the 


‘of the plaintiff’s witnesses. 
-exaggerated the’time ‘over, which the dam- 


tained 82 days, and that, . therefore, from the 
30th of Srabun to 4th of Bltadro comprised. 
a period of seven days and ‘not of six days.’ 
Ho also remarked upon the absence of any 
disinterested evidence on the part of the 
plaintiff, and adverted to the omission of any 
other date than that of the 4th of Bhadro in: 
the, petition presented to ‘the Magistrate by! 
Aéslut Sheikh, the servant of Mr. “Hills. ` | 

This case must be decided-upon the oral; 
evidence alone. The plaintiff, who has 
verified his plaint, examined his Dewan- and 
other servants.” It was not to'be expected 


ryots of the village who dre all under the 
influence of . the zemindar,. the defendant. 
Sree Haree Roy. After hearing the evi- 
dence, we think there can, be no doubt that 
trespass did-tuke place, and that damage was 


defendant, Sree Huree Roy and others, 
-Before the Magistrate, . it was obviously 


the rescue of the cattle on the 4th of Bhadro 
which had been seized damage feasant and 
were on .their way to the pound. The 
Magistrate could not, under Section 13 ‘of |. 
Act III of 1857, punish except for an act of 
forcible opposition to the seizure of cattle 
damagé’ feasant ; allusion. to former ` acts, of 
trespass was quite uncalled for, 


Tt is true that the périod from the 30th 
Srabun to 4th Bhadro is seven and. not Bix 


opinion, destroy, all credibility in the evidence, 


age continued.and the extent of such damage, |- 
“but that some damage was. done we enter- 
” tain no doubt. oc 5 






They may. have $ 


The witnesses for the defence do not tell 
us where the cattle of the principal defendant 
Sree Huree Roy were on the days of the sl- 
leged damage, and the story they set up’is 
quite inconsistent with that adopted by the 
defendants in their written statements. 

The witnesses say that 150 beegahs of: 


land were under indigo; that the crop was 


an indifferent one; that Mr. Hills cut -the 
indiga on the high land ; and that the rest 
on the low land was destroyed by the water. © 
inundating it, 

In the written statement we are told “that 
all the indigo that ‘grew, some 50 beegnhs 
was cut in due season ; it is not stated ‘that 
any was destroyed by an inundation. 

. We are unable to assess the damages 
ourselves, as we have’ not the materials for 
al Seg The suit must, therefore, be re- 
manded. - The Pr incipal udder Améen 
will assess the damages, and in doing s0, he 
will decide what area of indigo plant was - 
destroyed, the value thereof, nnd the, re- 


“spective parts taken by, the:several defendants 


ry 


in such destruction, 





The 15th February 1867. 
Present: 


The Hon'ble © B. Trevor and F. A. Glo. : 
` ver, Judges. 


Agreement—Decree—Co-sharers.. 


Special Appeals from‘adecision passed by 


Mr. W. Ainslie, Judge of Patna, dated 
the 26th July 1866, affirming a decision 
` passed by the Deputy Collector of that 
District, dated the 22nd December 1865. 
Case No. 2608 of 1866 -under Act X of 
1859, 

Mirza Nowab, for self and as Mooktear. of 
Musst. Allah Bandee, (Defendant) 
Appellant, 

‘Yersus . 

-Shaikh Bahadoor Ali (Plaintiff) and others 

(Objectors) Respondents 
Mr R. E.. fwidale for Appellant. 
` Baboo Chunder Madhub Ghose for 
Respondents. 
Case No. 2972 of 1866 under Act x of 
` 1859. 
` Sham Lal and others (Objectors) 
© Appellants, 
: versus. _ 
Shaikh Bahadoor’ Ali and others (Plainti) 
. ‘Respondents. 


. 
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Ur. C. Gregory for Appellants. 


No one for Respondents. ` ' 


It a plaintiff sues upon an ikrar, he is not énfitled ta 
a decree contrary to its terms. Thus, if the ikrar 
makes each of several shares sevérally liable, all the 
co-sharers cannot be made jointly liable, 

Trevor, J.—Puatn rire sues three defend- 
ants, the heirs of one Shah Baz Beg, for the 
rents of 1270, 1271, and 1272. He alleges 
thathe is the purchaser from parties who 
cluim one-fifth share in an estate; that 
within that estate there is a mokuraree 
with a rent of 1,200- rupees; that conse- 
quently he is entitled to 240 rupees 
annually from them, and he, therefore, 
sues for that amount during three years, 
or for 720 rupees 

The defendant before us pleads, admitting 
that the jumma of the mokururee is 1,200 
rupees. He objects, however, to have been 
made jointly liable with his co-sharers to 
the suitor for the whole 720 ‘rupees, aud 
urges that be is only liable severally to 
plaintiff for one-fifth of the 400 or 80 rupees 
per annum, and that his co-sharers should 
be liable severally, also to that amount, 
instead of jointly for 240 rupees. He pleads 
also that of the 80- rupees due by him on 
the share of Tarab Buksh, the plaintiffs are 
only entitled, as the purchasers from the 
two sons of Golzaree Begum, daughter of 
Tarab Buksh, to one-third of that sum, 
and that the other two-third is due to 
Khootab Buksh, the son of Tarab Buksh and 
his representative, and tliat as he, defond- 
ant, has paid to them the share of the rent 
and also to plaintiff his share, his present 
suit should be dismissed. 

The, representative of Muusoor Buksh, 
the gon of Tarab Buksh, intervenes under 
Section 77 of Act X of 1859: 

Both the Lower Courts euki the inter- 
venor’s claim and gave plaintiff a decree. 

Two special appeals have been preferred 
to this Court; one by the intervenor, the 
other by the defendant in the suit. It. is 
urged on behalf of the intervenor that his 
elaim has not been properly enquired in- 
to; bubon turning to the decision of the 
Lower- Court, we find that ‘the inter- 
venor gave noevidence that any-rents had 


“been collected -by her in post years ; go 
we see no reason 


for interfering- with 
the Lower Court’s order as regards him. 

It is urged by defendant, special appellant, 
that, 
entitled to a decree contrary to its terms; 


that consequently he is. not entitled to a 


joint decree against himself and his-co-shar- 
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ers. - This, point does not seem to have been 
noticed below; but on the persual of the 
ikrar executed by the three sharers under 
one or other of whom the defendant claims, 
viz. Roshun Beg, Alif Beg, and Ameer Beg, 
it clearly makes each of them liable to the 
zemindar.for Rs. 400 of the mokururee rent. 
yearly, 1,200 rupees in all. With’ this 
several liability, the plaintiff, who represents 
an owner of oné-fifth of the estate, will be 
entitled to 80 rupees from each defendant 
yearly, or for three yeare embraced in the 
suit, to Rs. 240 from each set of defendants 
severally, and notjointly and severally to 
Rs. 720 from all. We, therefore, so far 
modify the decree as to make the represent- 
ative of ench of the three persons who execut- 
ed tho ikearnamah propounded by plaintiff, 
liable severally for 80 rupees yearly, or Rs. 
240 for 1270, 1271, and 1272 with interest 
and costs, ‘The costs of the special appeal 
will be borne by each party. 





The 15th February 1867. 
> Present: 


The Hon’ble F. B. Kemp and W. Markby, 
Judges. 


Limitation—Amended plaint. 
Case No. 2094 of 1866, 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Beer- 
bhoom, dated thë 8th June 1866, affirming 

. a decision passed by the Moonsff of 


~ that District, dated the.30th August 1865. 


Greésh Chunder Singh (one of the Defend- 
ants) Appellant, 


Versus 


Pran Kishen Bhuttacharjee and others 
~ (Plaintiffs) Respondents. ; 


Baboo Issur Chunder Chuckerbutty for ` 
Appellant. 


Baboo Mil Madhub Sein for Respondents. 


A suit must be considered to have commenced when 
the original plaint was filed, and not when it was re- 
turned after amendment. 


Kemp; JT ‘point of limitation now 
taken was not raised below, and even if gd- 
missible is untenable, -for tho plaint was nos 
rejected, but returned for amendment, ' 
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The suit was, therefore, commenced when 
tbe original plaint was filed, and not when 
it was returned after amendment. In this 
view which is in accordance with several 
rulings af this Court (Volume V Weekly 
Reporter, page 207 quoted,) the suit was 
in time. . 

The appeal is dismissed with costs. 


The 15th. February 1867. 
Present: 
. The Hon’ble F. B. Kemp and W. Markby, 
i Judges. zi 
Case No. 2195 of 1866. 


Suit for possession (against Ze- 
mindar). 


Special Appeal from a decision passed by | 


the Principal Sudder Ameen of Dacca, 
dated the 9th June 1866, affirming a 
decision passed by the Moonsiff of Narain- 
gunge, dated the 29th April 1864. 


Mookta Keshee Dossia and others (Plaintiffs) 
Appellants, 


VveETSUS 


Pearee Chowdhrain and others (Defendants) 
Respondents. 


Baboos Romesh Chunder Mitter .and 
Bungshee Dhur Sein for Appellants.’ 


Baboo Kalee Mohun Doss for Respondents. 


No suit for possession will lie against a zemindar or 
any one holding a title under the zemindar, until the 
plaintiff has been recognized by, fhe zemindar as tenant, 
or has been registered as such in the zemindar's se- 
rishtah. 

‘Markby, J.—THis case was remanded 
for the Principal Sudder’ Ameen to try fully 
what relation the plaintiff, who alleged that 
he had purchased an under-tenure, held in 
respect of the zemindar, in other words, 
whether the zemindar hed in any way 
recognized him as tenant. The plaintiff 
relied on certain dakhilahs to prove that 
the zemindar had accepted rent from him, 
but the Principal Sudder Ameen has found 
that the dakhilahs are not proved, and as 
there was no other proof that the zemindar 
had recognized the plaintiff as his tenaut, 
dismissed the case. 
The appellant now contends that the 
“Principal Budder Ameen ought not to have 
entertained avy question as to the genuine- 
` ness of the dakhilahs, because no objection 
J was taken to them by the defendant. But 
‘ave find that ‘such was not the fact. The 
defendant called upon the plaintiff to prove 
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his dakhilahs, when they were first pro- 
duced, which was not till a late stage in the 
case. The latter fact was not brought to the 
notice of the Court, when this suit was last 
remanded, which explains why the Court 
directed the Principal Sudder Ameen not to 
take up any objections to the dakhilahs not 
put forward by the defendant. 

The plaintiff also contends that he ‘is 
entitled to succeed, because he was ousted 
from possession by means of a fraudulent 
suit for ejectment for arrears of rent brought 
by the zemindar against the plaintiff’s vend- 
or. But we have nothing to do with any 
proceedings between the zemindar and his 
former tenant. The plaintiff cannot sue 
the zemindar or any one who holds a title 
under the zemindar for possession until he 
has himself been recognised as tenant, or 
has been registered as such in the zemindar’s 
serishtah. f ` 

The appeal therefore must be dismissed 
with costs. 





The 15th February 1867, 
Present: 


The Hon’ble J. P. Norman and W. S. 
Seton-Karr, Judges. 


- Bnhancement—Alluvial Land— 
Amulnamah. 


Case No, 2250 of 1866 under Act X . 
of 1839. 


Special Appeal from a decision passed by 
the Judge of Dacca, dated the 14th June 
1866, modifying a decision passed by the 
Deputy Collector of Fureedpore, dated 
the 22nd February 1866. 


Puddo Monee Dossia and another (Plaintiffs) 
Appellants, 


Versus 


Puromanund Sein and ‘another (Defendants) 
Respondents. 


Mr, R. T. Allan and Baboo Romanath 
Bose for Appellants. 


Baboo Sreenath Doss for’ Respondents. 


An amulnamah, by which the defendant, for clearing 
and cultivating chur land, was to pay no rent for the 
first three years, and then a low rate of rent gradually 
rising till it reached a certain rate, no period being 
fixed for the duration of such Inst mentioned rate, was 
held to be no bar to the plaintifi’s right of enhancement. 


Seton-Karr, J.—In this’ case the real 
point which fairly arises on the decision of 
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the Judge in appeal, has not been properly 
taken in the written grounds of appeal 
which are confined to the question of the 
authority of the naib of the plaintiff to 
grant such au amulnamah as that relied on 
by the defendant. - 


The amulnamah has bren proved to be 
genuine, and the point really is not whether 


the naib had authority to grant it, but whe- | 
ether 


taking everything to have been 
regularly done, and the defendant to be in 
possession by virtue of the amnuliamah, the 
said deed can be a bar to the plaintiffs right 
to enhancement, 


TheJudge snys that he will not consider 
the rates fixed by the Ameen, because he 


considers the rates sufficiently determined. 


by the amulnnmah. But he does not’ say 
that the amulnamah is a bar to enhance- 
ment, and certainly the terms of the amul- 
namah would not warrant any Court in 
deciding that the rent was fixed in perpe- 
tuity, and that the plaintiff was prevented 
from’ enhancement. By the amulnamah, 
the defendant, for clearing and cultivating 
the land, which is chur land, was to pay no 
rent for three years, then 4 annas per beegah 
for one year, 6 for another, and 8 for a third, 
until the rent, from 1267, reached the rate 


of 10 annas at which it was to remain. j- 


But no period is fixed for the duration of 
this rent of 10 annas a. beegah, and: it is 
quite clear to us that even, on the finding of 
the Judge as to the genuineness of the 
amulnamah, and even admitting or assum- 
ing that it was quite competent to the naib 
to grant the same, there is nothing whatever 
to prevent the plaintiff from pntting in force 
any claims to an enhanced rent which Act 
X of 1859 mny confer on him. 


The Judge’s decision is set aside, and the 
case is remanded to him for a decision as 
to whether the plaintiff is entitled toa 
kubooleut at enhanced rates, according to 
his plaint, on any of the grounds which he 
may put forward under the Jaw. The de- 
fendant will of course have an'opportunity 
of urging any pleas as to the land having 
been improved by his agency alone. In 
short, the Judge must decide the case on the 
merits, and on the understanding that en- 
hancement is mot barred by the - amul- 
namah, 

Norman, J.—J. entirely concur. If the 
amulnamah amounted to a məurosee jun- 
glebooree pottah, as it was treated in the 


„Court below, the point made in the grounds 


.of appeal would have fairly arisen. 
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The 15th February 1867. 
Present: 


The Hon’ble J. P. Norman and W. S. Seton- 
Karr, Judges. 


è 


Costs. , 
Case No. 2244 of 1866. 


Special Appeal from a decision passed by 
the Judge of Rajshahye, dated the 9th 
June 1866, reversing ‘a decision passed 
by the Principal Sudder Ameen of that- 
District, dated the 31st August 1865. 


Luchmun Chunder Geer Gossain and another 
(Plaintiffs) Appellants, 


versus 


Ram Joy Mozoomdar and others (Defendants) 
Respondents. 


Baboo Mohinee Mohun Roy for Appellants. 


Baboo Issur Chunder Chucherbutty for 
Respondents. 


An order for full costs was disallowed in a case where 
the parties were only entitled to costs in proportion 
to the value of their separate interests in the suit. 


Norman, J.—Tuis case must be remanded 
in order to try the plaintiff's title to plots 
from 1 to 4, and plot 5. 

As regards plots 1 to 4, the Judge finds 
that there can be no reasonable doubt 
whatever that Bromo Moyee is holding them 
under a bond fide title acquired from Indro 
Chand Baboo ; and as to.plot 5 that it was 
purchased by Shama Churn Mozoomdar from 
Eusuf Khulifab and Phulan Bibee. But he 
does not pronounce any opinion as to 
whether the vendors of the, defendants had 
any power.to convey those jotes, or whether 
they themselves possessed any transferable 
jotedaree rights or interests, 

The case must, therefore, be remanded for 
a‘distinet finding on this point. 

The second point taken in special appeal 
is that Bromo Moyee and Shama Churn 
have obtained an order for costa in full. But 
this is contrary to Rule 7 of the Rules of 
Practice of this Court, published in Volume 
V of the Weekly Reporter, page 17. They 
are only entitled to costs in proportion „to the 
value of their separate interests in the suit. 


1 


‘160 Civil 


THE WEEKLY REPORTER. 


Rulings. [Yot VI. 





The 15th February 1867. 
Present; 


The Hon'ble CBs Trevor and W. S. Seton- 
Karr, Judges. - 


Limitation—Non-suit—Dismissal for 
want of jurisdiction. 


Case No. 1619 of 1866. 


Special Appeal from a decision passed - by 
the Additional Judge of Jessore, dated the 
24th March 1866, affirming a decision 
passed by the former Additional Judge of 
that District, dated the 8th July 1865, 
and reversing a decision passed bu the 

_ Principal Sudder Ameen of that District, 
dated the 8th July 1864. 


Dhun Monee Chowdhrain and others (Defend- 
jis ants) Appellants, 


Versus 


Brindabun Chunder Sircar Chowdhry aud 
others (Plaintiffs) Respondents. 


Baboos Dwarkanath Mitter and Anund 
Chunder Ghossal for Appellants. 


Baboos Mohendro Lal Shome, Tarucknath 
Sein, and Unibika Churn Banerjee for Re- 
spondents. 

No deduction can be made from the computation of 
the period of limitation of the time of pendency of a 
suit wrongly non-suited on a point unconnected with 
jurisdiction ; but a deduction is allowed, under Section 14 


Act XIV of 1859, of the time of pendency of a suit dis- 
missed for want of jurisdiction. 


Trevor, J— Tus suit was remanded by 


the High Court on the 20th December 1865,. 


with the following remarks:— “ This case 
“has been very much confused owing to 
“(the singular conduct of a former Printipal 
“ Sudder Ameen, who, on appeal, after henr- 
“ing a suit for the property now in‘dispute, 
“seems to have decided the issue both of 
“ limitation and right. in favor of plaintiff, 
“ yet went on to nonsuit him on most frivol- 
“ous and ridiculous grounds. Plaintiff did 
“ not appeal against the order, but acquiesced 
“and brought a fresh suit. Defendant ap- 
“ pealed specially, thinking the judgment as 
“regards limitation’ injurious to him, but 
“his appeal was disallowed, it being observ- 
“ed that plaintiff, who might have appealed, 
“ did not doso, and that a fresh suit was al- 
“ready pending. That fresh suit is the 
“ present, nnd on it the Judge, whilst ex- 
“t pressing an opinion in plaintiffs favor on 
“the merits, 


‘deduction, 


with respect to limitation,. 





“treats the former decision as conclusive- 


“No doubt, the case ought to have been 
“decided on the former occasion; but as it 
“ was suffered to be re-opened by a fresh suit, 
“we do not see for what purpose it could be 
“re-opened, except to try the question already 
“put in issue, but over-pussed by a nonsuit. 
“We must consider the former proceeding 
‘fending in a nonsuit as of no effect, and, 
“therefore, direct the Judge to decide the 
“ question of limitation himself. If that is 
“found in favor of plaintiff, the order of 
“the Court will stand.” 

On the 2tth March 1866, the Judge found 
that plaintiff was in time, and affirmed his 
former judgment on the merits. 


Defendant now appeals specially, urging 
that, deducting the period during which 
plaintiffs suit in the Nuddea Courts which 
was dismissed for want of jurisdiction was 
pending, the present suit, brought for the 
reversal of an Act IV award, is beyond 
three years, and is, therefore, barred by limit- 
ation under the provisions of Clause 7 
Section 1 of Act XIV of 1859. 


It appears that the. date of the final order 
in the Act IV case was the 29ih of Septem- 
ber 1858. Plaintiff then sued on the Ist 
July 1859, and on the 22ud February 1862, 
the Principal Sudder Ameen nonsuited 
plaintiff, because the date of dispossession 
had not been clearly given. Plaintiff then . 
brought a fresh suit on the 19th May ‘1862, 
which was dismissed for want of jurisdiction 
on the 9ch May 1863. He, then, on the 
18th February 1864, instituted the present 
suit for possession. ‘The plaintif having, 
however, wrongly in the firet suit, been 
nonsuited on a point unconnected with juris- 
diction, he is not entitled to have the time 
during which that suit was pending deduct- 
ed. He might have petitioned fora review 
of judgment, or have appealed specially 


‘against it; but not having done so, but 


having acquiesced init, he must suffer all 
the inconveniences of that acquiescence ; he 
is entitled, however, under Section 14 of 
Act XIV of 1859, to the period during which 
the suit, which was dismissed for want of 
jurisdiction, was pending, véz. from 19th May 
1862 to 9th May 1863 ;. but even with this 
his suit is brought beyond the 
period-of 3 years from the final order in tha 
Act IV case, and it is, consequently, under 
Clause 7 Section 1 of the Act nbove cited, out 
of time. Nothing, therefore, remains for us, 
but to reverse the order of the Judge, and to 
dismiss the plaintiff’s claim with costs of -all 
Courts. Si e 
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-The 15th February 1867; 
eae Present : 


The Hon’ble c. B. Trevor and FE. Ae Glover 
Judges. - 


: “Declaratory dccres—-Wasusbesdfal: 
claimant to attached property. 


Case No. 2549 of 1866. 


Special Appeal from a decision passed by 
the Judge of Dinagepore, dated the 10th 
July 1866, affirming a decision passed by 
the Sudder Ameen of that District, dated 
the 14th April 1866, 


Golam Mahomed Shaha and another (Plaint- 
iffs) Appellants, 
versus 


Mookta Keshee Debeo and others (Defend- 
auts) Respondents. 


Bnboo Mohinee Mohun Roy for Appellants. 
Baboo Doorga.Doss Dutt for Respondents. 


e An unsuccessful claimant to property about to be 
sold in execution of a decree, is entitled, in asnit 
brought for the f purpose, to a declaratory decree to the 
extent of his rights and ‘interests.in the property, uot- 
withstanding that the poe may be joint family 
property, and that the plaintiff has asked for more than 
he is entitled to. 

Trevor, JT—PLAINTIFFS in n this ease allege 
that they purchased on the 6th August 1855 
the, whole of a certain property from Judoo- 
nath ` Sandyal ; that they have ever since 
been in possession under that title; that 
lately the defendant, Mookta Keshee Debée 


. has procured. the. advertisement for sale‘ of 


the rights and interests of Judoonath and 
Kunuk Monee, his mother, in the 
property ; that they put in a claim to the 
property ; but an investigation into their 
claim was disallowed under Section 247. 
They, therefore, being damnified by -that 
disallowance, bring- the -present suit fora 
‘declaration of their title to the property. 


The defendant answers that the property’ 


was not Judoonath’s alone, but joint family 
property ; that previous tothe date of ‘the 
alleged sale to the plaintiff, a decree had 
been obtained by Kunuk Monee against 
Judoonath, and others, and their righta and 
interests were purchased by her; that con- 
sequently, even if plaintif did ostensibly 
purchase certain rights of Judoonath, he had 
no rights really existing at the ‘time of the 
purchase, and the sale was void and of no 
effect. 

The Lower -Courts found tliat the property 
was joint and did not belong to’ Judoonath 
‘alone, and that plaintiff was not -cifitled to 
‘what she asked for.- They, therefore, dis- 
missed the suit. 
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. The plaintiff now appeals specially , and 
urges that, granting that in her suit for a 


| devlaration of her title ‘as from Judoonath, 


she can only .obtain- a declaration of that 
which she has obtained from him, still whe- 
ther that, be more or less the whole of her 
claim or not, she is entitled toa declaration 
to that extent, and her suit should not have 
been dismissed in foto as it has been by the 
Courts below. ae 


We think that the contention of the 
plaintiff is good, and that the Lower Courts 
were bound to declare what Jadoonath’s 
rights -and interests were on the 6th August 
1855; the date of plaintiffs purchase, and 
to give plaintiff a declaratory decree to that 
extent. Both the Lower Courts have already 
found that the property did not belong to 
Judoonath alone ; it only, therefore, remains 
for them to find, Isé, what originally was 
Judoonath’s share of the property ; and, 22d, 
whether that share had been attached in 
February 1855, and purchased by, Kunuk 
Monee in an execution decree in the same 
year. If the attachment had taken place 
bond-fide, the property was in custodia legis, 
and no sale to the plaintiff during that cus- 
tody could be valid ; and if the sale in execu- 
tion had taken place, and the rights and in- 
terests of Judoonath had been purchased by 
Kunuk Monee, the plaintiffs could clearly 
have taken nothing by their purchase of 
August 1855., The Lower Courts will iu- 
vestigate these points and pass a decree ac- 
cording to'the result of their enquiries. 





The 16ih February 1867. 
` Present: 
The Hon’ble C. B. Trevor and F. A. Glover, 
Judges. 


Surisdiction—Reversal by Judge of 
former Acting Judge's order—Li-~ 
mitation -— Minority — Suit by 
mother and guardian — Mesne 
Profits--Cause of action. ‘ 


Case No. 274 of. 1866. 


Regular Appeal from a decision passed by 
Mr. `C. S. Belli, Judge of Rajshahye, 
dated the 5th May 1866. 

Ram Chunder Roy and others (Defendants) 

: Appellants, . 
ae > wersus 

Umbika’ Dossin, mother and guardian of 


.Busunto Coomar Roy, minor, and ; others 
(Plaintiffs) Respondents. 


162 Civil 





Baboos Dwarkanath Mitter and Mohinee 
Mohun Roy for Appellants. 


Baboo Hem Chunder Banerjee for Respond- 
ents. 


Suit laid at rupees 20,936-14-8, - 


A Judge has no 
Judges order. 

A mother and guardian of a minor is entitled to a 
.A¢dnction from the computation of limitation of the 
period of the minor's legal disability. 

The cause of action in suits.for mesne profits arises 
from the date when they became annually due, 


power to reverse a former acting 


Glover, J—Txis was a suit to recover 
Rs. 20,986-14-8 as mesne profits of certain 
mouzahs from which plaintiff, represertting 
her minor son, had been dispossessed hy a 
Magistrate’s order under Act IV of 1840. 

Plaintiff sueceeded in reversing that order 
by a regular decree of the Civil Court, and 
now claims wassilat from the date of dis- 
possession, viz. the 19th of Jyet 1257 B. S. 


The defendants admitted the claim to re-. 


cover mesne profits, but objected to the 
amount. They applied Clause 16 Section 1 
Act XIV of 1859, and under it urged that 
“‘wassilat’’ for six years only can be reeo- 
vered, They added that the calculation of 
profits had been erroneously made. 

The suit came in the first instance before 
the Officiating Judge Mr. Craster on the 
issue of limitation, nnd he decided that the 
plaintiff was “ debarred by the Law of Limit- 
“ation from recovering mesne profits for 
“any period more than 6 years antecedent 
“ to the date of the institution of the suit.” 

He considered that the mother and guard- 
ian, suing in her own name, was not entitled 
to the special indulgence allowed to minors, 
although she was prosecuting the latter’s in- 
terest. ` 
© Mr. Craster did not decide the other is- 
sues, which were heard aud determined by 
the substantive holder of the Judge’s office, 
Mr. Belli, nearly a year after. 

That officer reversed his predecessor’s find- 
ing on the issue of limitation, and gave 
plaintiff a modified decree. She claimed 
wassilat for 19 years from the date of dis- 
possession in 1251. The Court allowed 
mesne profits for 1L years ouly, from the 
date of the minor’s rights accruing, that is, 
with interest and costs, 

Agaiust this decision the defendants ap- 
peal to this Court, urging— 

1. That the Judge had no power to re- 
verse his predecessor’s finding on the issue 
of limitation. 

2. That his finding on that issue is con- 
trary to law ; and 
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3. That the amount of wassilat has been 
improperly calculated. 

On the first objection we have nò doubt 
that the appellants must succeed. An Of- 
ciating Judge has by law precisely the same 
powers in the district to which he hnas been 
temporarily appointed, as the permanent 
holder of the office, and we nre ata loss to 
nuderstand the rensons on which Mr. -Belli 

į based his opinion. He does not record any 
in his judgment, contenting himself with 
sinting that he “certainly has the power of 

| reversing the Acting Judge’s order.” _ 

This contention is altogether groundless, 
and the Judg»’s interference with his prede- 

Í eessor’s decision on the issue of limitation 

| illegal. 

| Butithas been intimated .to us that, on 
this finding by the High Court, the respond- 

| ent desires to file a cross-appeal against the 
Officiating Judge’s order on the issue of limit- 
ation, and that being so, we can take up 
the entire question as it is now before us 
on the record, and decide it without necessi- 
tating farther litigation or delay. 

We consider the Officiating Judge’s order on 
the issue of limitation to be wrong. Granting 
that, by Clause 16 Section 1 Act XIV of 1859, 
no more than six yenrs’ wassilat can, under 
ordinary circumstances, be recovered, this 
Section refers to suitors who are under no 
legal disability, and for whom the law makes 
no special provision. In the present case, the 
party seeking redress is a minor, and it would 
be manifestly absurd to deny him the enlarge- 
ment of time-granted to persons in his situ- 
ation merely on the technical plea that his 
mother and guardian was the person actually 
suing ; and that as she personally was under 
no legal disability, limitation might be ap- 


conld afterwards, on the minor’s attaining 
majority, be revived, and be, as in the presens 
case, carried to a successful issue. 

There is nothing in the law which limits 
the power to recover wassilat, considered as 
wassilat, to the collections of six years ; and 
iftherefore it can be shewn that a plaintiff 
has been legally disabled from bringing a 
suit within six years of his right accruing, 


nn ge, 


there seems to be no reason why he should - 


not get back all that is justly due to him. 


Now the minors right to the wassilat 
accrued in 1260 B. S., the year of his adop- 
tion, aud every yean since then he would 
have hada fresh cause of action for the 
mesne profits of the year that had expired ; 

t for the cause of action in suits for mesne 
| profits arises from the date when they be- 


plied to asuit as brought by her, which . 


7 
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came nnnually due (3 Weekly Reporter 38, 
Maharaj Koer Ramput Singh, versus J. 
Furlong). Before the year 1259, the father 
was alive and in possession, and so far the 
claim is undoubtedly barred, the person to 
whom wassilat was due, being under no legal 
disability, and having allowed the 6 years to 
lapse ; but from that date, we agree with 
the Judge, and for the reasons given’ by him 
that the minor, or in other words, the plaint- 
iff who appears in his behalf, can recover. 

With regárd to the amount of  wassilat 
due ; updn the Court’s suggestion, the appel- 
lants vakeel, in order to avoid the expense 
and delay of a second local enquiry (should 
such be considered necessary) professed him- 
self willing to accept the Judge’s finding on 
the evidence, if the respondent consented 
to a diminution of 30 per cent. on the 
Ameen’s calculation for the first five years ; 
aod in respect of the last five, to an allow- 
ance for collection charges at 5 per cent. 

The respondent’s vakeel, on behalf of his 
client, agrees to these terms, and the Judge’s 
decree will be modified accordingly, in the 
termsof the arrangement now assented to by 
both parties before this Court. 

-The practical result will be, therefore, 
that the appeal is dismissed with costs in 
proportion to the amount’ now decreed. 


The 16th February 1867. 
Present: 
The Hon'ble J. P. Norman and W. S. 
Seton-Karr, Judges. 


Ejectment. 


Case No. 2295 of 1866, 

Special Appeal from a decision passed by 
the Judge of Dacca, dated the 12th June 
1866, reversing a decision passed by the 
Principal Sudder Ameen of Fureedpore, 
dated the 18th December 1865. 


Gobind Chunder Lahory and others (Plaint- 
iffs) Appellanis, ` 


versus 


Messrs. Jardine, Skinner aud Co. and others 
(Defendants) Respondents. 
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Mr. C. Gregory and Baboo Greeja Sun- 
kur Mojoomdar for Appellants. 


Mr. R. T. Allan for Respondents. 


Plaintiff sued upon a kubooleut and filed a potta in 
support of it. The potta having been rejected, and the 
kubooleut not proved, he was held not entitled to “fall 
back ona gtneral statement that he has à jote potta, | 
that the lands in dispute are part of the same, and that 
he can oust the defendant who was duly in possession. A 


Seton-Karr, J.—Tue point at first 
pressed on us is that the Judge should have 
pronounced on the kubooleut which is stated 
to have been executed by Mr. A. Battersby, 
a former manager of the concern, for the, 
land§ which are now the subject of dispute, 
and which were gaid to be let to the factory 
for the cultivation of indigo. 


But we cannot find that there is any evi- 
dence as to the kubooleut io question, or 
any thing material on which the Judge 
has omitted to pronounce. The plaintiff 
came into Court, on that kubooleut, as 
his main deed, aud might have cited the 
4 witnesses named in the margin thereof, 
to prove its execution and the signature of 
Mr. Battersby. .He failed to adduce any 
such evidence, and then subsequently filed a. 
pottah which the Lower Appellate Court, 
apparently for very ‘good reasons, has declar- 
ed to be not proved. After his pottd has 
been rejected, and after he has failed to. 
prove his kubocleut, he has no right to fall 
back on a general statement that he has a 


| jote potta, and that these lands are part of 


the same, aud that he can oust the defendant 
who is duly in possession. 


In- a case of ejectment, it has been held 
in England that a person who obtained 
leave from aservant of the plaintiff to enter 
the premises, and who then set up a title, 
could not defend an action of -ejectment, 
hut was bound to deliver up possession be- 
fore he disputed the title (Roscoe’s Digest, 
page 638). 


Without actually applying this doctrine 
to the case before us, we may say that, had 
-the plaintiff really kept to his kubooleut and 
had proved it, and had shown that the lands 
in dispute were covered by it, he might 
possibly have succeeded in his case. 


As he has not thought fit to adopt this 
course, he cannot ask us to remand the case 
for any further enquiry, or ou any other 
ground. ; 

The'nppeal is dismissed with costs. 
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The 16th February 1867. 
l Prêsent : no 
< The Hon'ble Sir Barnes Peneook, Ke, Chief 


-Justice, and the Hon'ble L. S. Jackson, 
- Judge., 


“ Eimitation—Cause . of action—Suit. 
for ‘monies advanced in payment of 
‘goods to be subsequently supplied. 


` Reference to the High Court by Baboo 
. Banee Madhub Shome, Judge -of the 
Court of Small Causes of Pubna. 


i ” Boiddonath Shah and another, Plaintafs, . 


ye 


versus 
" Lalunnissa Bibee and other, Defendants. 


, Suit tò recover rupees 70-3 as. 8 gds. 3 
cowrees, being balance of account, 


A suit for balance of account consisting of monies 
advanced in payment for goods to be subsequently 
‘supplied, is governed by the limitation press: tbe by 
Clause 9 Section 1 Act XIV of 1859. The cause „oË 
action accrued at the time when the goods ought to 
havo been delivered. 


©- Case -—THE plaintiffs allege that defend- 
-ants, selling to plaintiffs aud- kullye, 
took from plaintiffs advances of certain: 
sums-of money since 13th of Bysack, to 
27th Kartick 1269°mohajunee ; that rupees 
'70-3-3-3 are now justly due by them to 
-plaintiffs after giving credit for the value of 
articles supplied by them against the money 
so advanced, and that this transaction being 
a mutual dealing between’ two traders, six 
years’ limitation is applicable to this case. 
‘The defendants, in answer to plaintifi’s 
-claim,. urged that they did not take any 
-money. from the plaintiffs, nor are they 
‘liable to plaintiffs for their claim ; that plaint- 
iffs first received delivery of goods, and then 
paid for them ; that~théy did not give any 
‘advance ; that a balance ‘of rupees 32-13-9 
is still due to defendants by the plaintiffs 
. for value of goods supplied to them ; and 
that the’ suit not having been brought with- 
“in 3 ‘years’ time,’ plaintiff's claim is barred” 
by limitation. 





T Dan 


What Section of tig Statute of Limitation 
governs: this’suit’? - 
‘= 1st--The pleadér “for ‘the’ plaints arb! 
‘ally ‘contends that-defendiints:- used’ to take! 
“advances of money from the plaintiffs, for: 
Supplying them with different kinds of goods, 
‘and repaid’ the>monéy -by value. of: goods’ 


-contract, , 


supplied ; but as, at the time when morey 
was advanced, there was no stipulation. made 
as to the time when goods would be suppli- 
ed to the plaintiffs; the-accounts between 
plaintiffs and defendants could not be ad- 
justed, until. the close of the- mercantile 
year; that under these circumstances: the 
cause of action in respect of the balance 
having arisen at the beginning- of the year 


| 1270 mohajunee, or 28th Aghran, the date 


of opening a fresh account, this. suit is not 
barred by limitation; that though’, the 
transaction between the parties closed on the 
27th Kartick 1269 mohajunee, yet as under 
Section 8 Act XIV of 1859, the period of 
limitation is to be counted from the close 
of the mohajunee year, three years have 
not elapsed since the close of that year.to 
the date of institution of the suit, namely, 
4th December 1866, -corresponding ` with 
20th Agbran 1273 B.S.; 
much as-no other limitation is expressly 
provided by the law for actions of this kind, 
the period of limitation by which the suit 
is to be governed, may also be taken ‘to be 
that provided in Clause 16 Section — 1 
Act XIV of 1859, viz. six years: 

The Counsel for thé ‘defendants argues 
that in this suit the cause of action cannét 
be deemed to have accrued since the close of 
the mercantile year in the accounts, as there 
was no mutual dealing in goods betwéen 
the parties, but ‘only goods were supplied ‘to 
the plaintiffs for money recéived from them, 
and, therefore, the provisions of Sections 
Act, XIV of 1859 cannot apply to the suit ; 


-that È this suit cannot be deemed to' have 


arisen out of mutual dealings between 
merchants and traders, but from a breach of 
and therefore the limitation of 
three years found in Clause 9 Section 1 
Act XIV of 1859 rules the suit ; and that 
a period of more than three years having 


‘elapsed since 27th Kartick 1269, the date 


when the transaction’ was ‘closed, to~ the 
date of institution of this ‘suit, wiz. 20th 
Aghran 1273 B. S., plaintiff's, claim is 
bared by limitation. g 

Iu my opinion the facts of the case vido 
not admit that the cause of the present 


| action is the same ‘as that ‘alleged by -the 


| plaintiffs, because there ‘is nothing to ‘show 
that defendants > sold any’ g goods” by retail ; 

but rather from the entries in' the khattahs 
of 1269 filed by plaintiffs at page 4, it ‘ap- 
pears ‘that plaintiffs paid to defendants tlà 


‘value of godds- supplied tothem, on ‘dates 


subsequent: to those on which ‘the articles 
were: delivered to ‘them, and that: even by 


‘and that. inns-- 


woe 
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instalments. ‘This being ‘the case, the de- 
_ fendants cannot be deemed to be tradeis or 
‘retail-sellers. If the fact that ‘plaintiffs ad- 
«vanced to defendants certain sims of money 


for goods, and that they did not receive suffi-. 


- cient quantity of goods for the money ad- 
vanced be admitted as true, ` plaiitiff’s claim 
‘ean be based upon. no. other ‘grounds ‘than 
. on a breach of’ contract. Under these cir- 
- cumstances I am of opinion that Section 8 
. and Clause 16 Section I Act XIV’ of 
` 1859, which plaintiffs urge are applicable 
‘to their suit, cannot apply to it, but that 3 
` years’ limitation as prescribed in Clause 9 
‘Section 1 Act XIV of 1859, will be applicable 
-to the suit ; and that therefore a period of 
more than 3years having elapsed since 27th 
` Kartick 1269, the date on which payment of 
money was closed, to: 4th December 1866, 
corresponding with 20th Agian 1273 B. S. 
“the date of institution of the suit, plaintiff's 
- claim is barred by limitation. 


` The judgment of ‘the High Court was 
delivered as follows by— 


Peacock, C, J.—In this case, according 
to the finding of the Judge of the Small 
Cause Court, the balance due to the plaintitfs 
consists of monies: advanced by them in pay- 
ment for goods to be subsequently supplied. 
: Upon the facts found by the Judge of the 
Small Cause Court, we are of opinion that 
-he is right in holding that Section 8 Act 

’ XIV of 1859 was not ; applicable to the cage, 
atid also that Clause 16 Section I of that 
Act was not ‘applicable. . We think that he 
is also right in. holding that Clause 9 
Section 1 of the Act is the Clause which 
governs this case. 

The Judge of the Small Canse Court has 
-held that the cause of ‘action accrued when 
‘the advance.of the money. took -place ;- and 
that as that was more than 8 years before’ 
the commencement of the suit, the suit was 
barred. But upon the’ finding that the 
money was advanced in payment of ‘goods 
which were to be subsequently supplied, we 
ate of opinion that the cause of. action 
accrued at the time when the goods ought 
,to have been supplied. 

Jt sppears that no time was expressly 
fixed for the delivery of the goods. But 
the Judge will have to find whether there 

. Was avy usage or dealing either in the parti- 
cular trade in which the defendants were 
concerned, or any previous usage’ between 
the plaintiffs and the defendants’ ‘on their 
prévious dealings from which: the time at 
which the defendaats ought: to have deliver- 
ed the. goods -to cover the advances can he 
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ascertained. If there was-no usage, and no 
time fixed, -then we think that “the tima 
for the delivery of the goods would be a 
reasonable time’ after the advance of 
the money, -having reference to all: the 
circumstances. -It appears from. the ‘state- 
ment that part of the goods to be delivered, 
consisted. of- kullye. If the kullye to be 
‘delivered was to be the produce of crops which 
had not then been gathered, probably the time 
"for the delivery, of the goods would be at _ 
the expiration of the harvest. 

The Judge will have to find as a matter 
of fact what was the time at which the 
gogds ought to have been delivered. If that 
was more than 3 years before the commence- 
ment of the suit, the suit is barred. If 
it was within the period of three years next 
before the commencement of the suit, theu 
the, suit is not barred, although 3 years 
might then liave expired from the time 
when the advances were made. 


The 16th February 1867. 
Present : : : 
The Hon'ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon'ble L. 5. Tacksou, 
Judge. . 
Small -Gause Courts— References to 
> High Court. . 
Reference to the High Court by Major E. 
H. C. Wintle, Judge af the Court of 
Small. Causes of Dum-Dum Cantonment, 
' Dinonath Addy, Plaintiff, ° 


Versus 


> Pay- sBerasant W. Weller, Defendant. 


According to Section 22 Act XI of 1865, a Small 
Case Court is required, in referring a case for tho 
decision of the High Court, to draw up va statement ‘of 
the case, and to refer it with the Court’s own opinion, ' 

Case.—In accordance with Section 22 of 
Act XI of 1865, [have the honor to submit, 
for the opinion of the High Court, the fol. 
lowing question of law which has arisen in 
this case :—Whethér under Section 40 of the 
Matiny Act, European non-commissioned 
officers or soldiers* are amenable to this. Can- 
tonment Small Cause Court? = 


The judgment of the ‘High. Court was de- 


livered as follows by— 


Peacock, C. J.—-Major Wintle, the J idge 
of the Court of Smalt Causes of the Dan- 
Dum Cantonment, should follow “the pro- 
visions of the Section of. the Act: under 
which he: has. referred the case - for, the 
opinion of ;the Court. - ‘That Section .(22 
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of Act XI of 1865) directs that he shall 
‘draw up a statement of tha case, and refer. 
. it, with the Court’s own opinion, for the 
decision of the High Court. In the present 
“Instance, there is no statement of the case, 
“no statement that the question arose on the 
trial of a suit, and no statement of the 
‘Court’s own opinion. “It is impossible for 
this Court to answer the abstract question 
propounded. The Court should be informed 
in the statement for what -amount and on 
what date the suit was commenced. The 
case must be sent back for amendment. 





The 16th February 1867. 
Present: 


The Hon’ble J. P. Norman and W. S: 
Seton-Karr, Judges. 


Review of Judgment—Appeal,. 
Case No. 1011 of 1866. 


Special Appeal from a decision passed by 
the Judge of West Burdwan, dated the 
29th July 1865, reversing a decision 
passed by the Principal Sudder Ameen of 
that District, dated the 8th March 1865. 


‘Bunkoo Lal Singh (one of the Defendants) 
Appellant, 


Versus 


Basoomunissa Bibee and another (Plaintiffs) 
and others (Defendants) Respondents. 


Baboos Kishen Kishore Ghose and Greeja 
Sunker Mojoomdar for Appellant. 


„Moulvie Syud Murhumut Hossein for Re- 
i spondents: 


A decree for wassilat was passed against “the defend- 
ant” in a case where there were several defendants ; and 
as soon as one of them, who was nor the person against 
whom the plaintiff sought for wassilat in the original 
plaint, found that the decree was to be executed against 
him, he applied to the Court for a review, though after 
the time prescribed by Section 877 Act VIIL of 1889. 
Herp that the Court was quite right in holding that 
there was reasonable cause, within the meuning of that 
Section, for the application for review not being pre- 
ferred within the limited time. 

The preferring of an appeal against a decision by 
one defendant does not’ deprive another defendant of 
his.right to apply for a review of the same decision, with 
reference to Section 376. 


_ Norman, J.—TuHE facts of this case are as 
» follows :— i 
Tho plaintiffs sued, for possession of an 8 
annas shure of certain talooks, two defend- 
ants, Syud Hossein antl Khojesta Bibee, who 
liad ousted him. Twenty-five other persons 
. were made co-defendants. The plint pray- 
. ed for wassilat, and costs against the de- 
` fendants who had dispossessed him. A-decree f 
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passed against the defendant for wassilat, and 
costs on the 2lst of March 1859, Syud- 
Hossein and Khojesta appealed to the Judge, 
and afterwards presented a special appeal 
to the Sudder. Court. These appeals were 
rejected. ; 

‘The plaintiffs proceeded to execute the 
decree against Odoito Churn Sein, one of 
the defendants called pro formå defendants, 
a purchaser from the principal defendants, 
He objecied, but the Principal Sudder 
Ameen disallowed his objections. . Withio 
three months after this disallowance, viz. on 
the 2nd August 1864, Odoito Churn pre- 
sented a petition for a review of the original 
decree, which was admitted by the Principal 


Sudder Ameen, Baboo Sreenath Bidyabagish, 


and the case restored*to the file. 

Mr. Reilly, the’ succeeding Principal 
Sudder Ameen, on hearing the parties, 
amended the decree by making Odoito 
Churn liable for a moiety of the wassilat 
from the date of his purchase. 

Ou appeal the Judge set aside this deci- 
sion, holding that the Principsl Sudder 
Ameen had no power, after the interval of 
five years from the dateof the original decree, 
to admit a review. 7 

On. special appeal two cases were referred 
to before us, both reported in the 6th Week- 
ly Reporter, p. p.100 and 167. : 

We do not mean to say that a Judge has 
an entirely arbitrary power to admit reviows 
at any time. But it appears to us that the 
Principal Sudder Ameen was quite right in 
holding that there was reasonable cause for not 
preferring the application for review within 


the limited time so as to bring the case within ° 


the 877th Section of Act VIII of 1859. 
The decree being wholly ambiguous,.it is 
difficult to see why the Principal Sudder 
Ameeu allowed it to be executed at all. 

It appears to us that the defendant, who 
is the appellant before us, had no reason to 
suppose that a decree for wassilat against 
“ the defendant,” when thera were 27 de- 
fendants in the cause, would have been 
executed against him, when he was not the 
person against whom the plaintiff sought 
for wassilat in the original plaint. As soon 
as he found that the decree was to be exe~ 
cuted against him, he came into Court by 
petition of review to get the decree correct- 
ed, and we think that he had excellent 
reasons for not coming into Court till then. 


Under these’ circumstances the decision 
of the Principal Sudder Ameen admitting 
the review was final under Section 378, and 
the Judge should not have interfered with it. 


ON E S gt 
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We do not think that the fact that 
‘nnother defendant had preferred an appeal 
against the decision, , deprived the defendant 
now before the Court of his right to apply 
‘for a review. 

The words of the 376th Section of Act 
‘VIII of 1859, “any person considering 
“himself aggrieved by a decree of a Court 
“of original jurisdiction, from which no ap- 
a peal shall have been preferred to a supe- 
“ rior Court,” must be construed as meaning 
a decree from which no appeal shall have 
been preferred by the applicant himself. 

The judgment of the Court below, must, 
therefore, be reversed, the decision.of the 
first Court restored, and this appeal e cr eed 
with costs and interest. 


The 16th February 1867. 


Present: 
The Hon’ble J. P. Norman and W. S. Seton- 
Karr, Judges. o 
Sale by Hindoo Widow—Suit by 
Reversioner. 


Case No.. 2326 of 1866. 


Special Appeal from a decision passed by the 
Principal Sudder Ameen of Tipperah, 
dated the 21st June 1866, affirming a 
decision passed by the "Moonsiff of 
Bequmgunge, dated the 8th September 
1865. 


Ram Gutty Ruriokat (one of the Defend- 
ants) Appellant, - 


Versus 


‘Boishtub Churn Mojoomdar (Plaintiff) Re- 
spondent. 


Baboos Sreenauth Doss and Nuleet Chunder 
Stin for Appellant. 


Baboos Nil Monte Sein, Kalee Hokun Doss, 
and Shushee Bhoosun Bose for Respoudent. : 


' A sale by a Hindoo widow is not invalid if made 
without collusion, But the sale is limited to the 
widow's life-intcrest, and the reversioner .is only enti- 
tled to a declaration that the sale will not affect or 
prejudice his interests beyond the widow’ s life. 


Seton-Karr, J.—Tais was one of those 
„suits which are not unfr equent in our Courts, 
viz. for the reversal of a sale of property by 
a Hindoo widow. Both the Courts decided 
that the claim: advanced . by the reversioner 
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was good. They anaulled the sale, and 
ordered the reversioner, plaintiff, to be put 
in possession as a surburakar. In appeal by 
thé purchaser, defendant, we have heard both ~ 
parties fully, and reference has been miade to 
the eases on the subject of sales by Hindoo 
widows as follows :—Special Number of the 
Weekly Reporter, page 165, Full Bench 
Decision; 1 Hay’s Reports, page 110, August 
2nd, 1862 ; Sudder Dewanny Adawlut, page 
210, for 1859; Weekly Reporter, Volume 
II, page 245. 

In only one of these cases, vis. that report- 
ed in the decisions of the late Sudder: 
Dewanny Adawlut, was the reversioner ever 
put in possession ; and in that instance, the 
circumstances were very peculiar. No case 
has been quoted to us in which, since the 
establishment of the High Court, an award of 
possession has-been made in favor'of the 
reversioner. The general rule appears to be 
that the sale shall be limited to the life- 
interest of the widow, and that a declaration 
shall be made in favor of the reversioner 
that the sale shall not affect or prejudice -his 
interests beyond the widow’s life. There is 
no proof of collusion between the widow and 
the purchaser, special appellant, who is one 
of a different caste, and it canuot be said, in 
this instance, that a complete transfer of her 
interests by the widow to a third party is 
an act of waste such as would warrant an 
order for possession in the plaintiff's favor. 

Acting, therefore, on this view, we modify 
the order of the Lower Courts so as to erase 
that portion which would give possession as'n, 
surburakar, aud we declare that the right of 
the purchaser, defendant, be limited to the 
life-interest ofhis vendor, the widow. The 
appeal, therefore, is partly decreed and partly 
dismissed. Both parties may, however, pay 
their own costs in this special appeal. 

. Norman, J.—L agree that the decree must 
be modified. The appellant, Ram Gutty 
Kurmokar, appears to be a bond fide purchaser 
from the widow, and as such, acquires a 
title limited to the interest which, under the 
circumstances, the widow had the power to 
dispose of (a). Tere is no ground for 
interfering with ‘his possession .during the 
time his title is good. 

| Butif he had colluded with the widow, 
and his purchase had been fraudulent or 
wholly fietitious,.for myself I should have had 
no hesitation in acting on the precedent in 
the Sudder Reports of 1859, page 213, and 





(a) As to the effect of a purchase of tbis sort in English 
Law, those who dre curions on the ‘subject may san to 
Comyn’ 3 Digest, title ' Forfeiture,” 


the suggestion of Mr..Justice L. S. Jackson, 
1- Hay’s Reports for 1862, page 110,and giving 
-podsession to the heir or a receiver as manager 
for tlie party entitled daring’ the dife .of ‘the 
widow, and -to’ protect” thé estate for thie, 


-© which the Principal Sudder Ameen re- 


t 
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a 2 . Present : 7 t 

Tie) ‘Hon’ble Sir Barnes Peacock, Kt., 

K Justice, ‘and’ the Hon’ ble Le `S. Jackson, 
_ Judge. . 

“Section 4 Act VIII ‘of ‘jaca suits 

os ‘against the ex-King of Gude. 


“Petition of. Begum: Bibee, Bismullah Khan: 
2 um, and Zainub. Khanum, -praying for 
ican order directing -the Principal Sudder 
- - Ameen of the Twenty-four. Pergunnahs 

‘| to: take cognizance of. a suit instituted by 
` them -against the ‘ex-King of Oude, 


- fused to entertain without . the consent - of 
. the Government.. : : W 


Baboo ‘Dwarkanath Mitier ‘for Petitioners. 


© Seċtioñ 4 Act VIIL of 1862 does not prevent the Civil 
‘Courts from entertaining a shit against the ex-King of 
Oude without the consent of the Government, 
7” Chief Justice. —SxcrIon 4 Act VIII of 
IRG2 provides that “no writ or process 
“ shall at any time be sued forth or prdse- 
“cuted out of any ‘ Civil, Revenue, or Ori- | 
“ minal Court against the person, goods, or 
s “ proper ty of His-said- Majesty, unless such 
‘writ or process shall be so sued forth or 
“ “ prosecuted, with tlie consent of the Govern: 
or-Genernl in Council first had and ob- 
" “ tained, such consetit to be testified by the 
‘signature of a ‚Secretary ~to -tho Govern- 
“ment of India; and any writ or process 
“which shall at any time be sued forth or 
‘< prosecuted against.the person or goods or 
“ propèrty | of His said Majesty, without 
‘such consent as aforesaid, shall be ne 
4 f nall and void.” 


“This Séction does not prevent, the ‘Courts 
‘of Civil Judicature from, enter taining a suit 
"against His Mojesty the King of Oude, with- 
out the consent of the Government,” It- ‘only, 
Prohibits the Courts from issuing any writ 
` or, process against the person, goods, or pro- 


- perty ‘of His Majesty, by. which is meant a: 


writ or process: for the: capture. or seizure of 
liis person’ or proper ty. The, Coarts are 
competent to receive a~plaint against His: 
“Majesty if properly prepared, . and, „to issue 
a summoiis upon. ih.. aaar ere, et 







y i n i 4 without reference to Act VII of 1862.°... : ie 
ee The ‘16th-February 1867. ` so f : 


Chief 








REPORTER. 


Rulings. [Vol. VIL 





Under these circumstances we think that 
-an order ought to be issued to the Principal 
Sudder Ameen, directing him to take cogni- 


the plaint, unless it be open to -any- of the 
“objections which would justify the rejection 
of it under the Code of Civil Proéeduré, 


ne 





The 18th February 1867.. - oe 2 
‘ Present: i aii 
“The Hon’ble L.. S. J ackson, Judge. = 


- Plaint (Verification of). 


Petition complaining of an order passed by by 
Mr. H. R. Madocks, Judge of Bhaugul- 
pore, dated the 5th’ December 1866. : 


- Rajah Leelanund Singh; Petitioners 


Mr. R. E. Twidale and- Moonshee. Ameer 
Aki for Petitioner. Di 
' A plaintiff may be excused from, verifying his plaint, 
not only by reason of his absence, but also for any, 
other good cause to the satisfaction of the Court, ` 
‘Tuts order of the Judge of Bhaugulpore 
bas been called for upon the application of 
Rajah Leelanand Singh. When the motion 
was originally made before., me; if was re- 
presented that the Judge had made an order, 
which undoubtedly appeared to be an ob- 
jectionable one, referring. exclusively or. at 
least especially to Rajah .Leelanund Singh, 
‘the petitioner. Now that order has come 
up ; it does not appear to’be an order pře- 
cisely of that description.’ It is no doubt 
the fact that the Judge was induced to make 
the order which he did by reason of a prac- 
, tice which he found prevailing in the sabor-, 
‘dinate Courts in his district, namely, that: all 
plaints filed on behalf of Rajah -Leelanund 
should be verified by. the agents of. the 
Rajah. - But acting upon that” iuformation,, 
the Judge made an order, which: did not 
refer exclusively or especially to the Rajah, 
but was meant to apply to all plaints, and all 
plaintiffs within his district. 
` Ibis quite clear that there was nothing. 
objectionable, but the contrary, in the J udge 
calling the attention of- the subordinate. 
Courts to the provisions of ‘Section 28 of 
the Code of Civil Procedure. It could not 
be right, either. in the case of Rajah ‘Leela-: 
nund Singh, or in the- case of any other 
person .whatever,. that he should have or 
exercise the privilege of haviug-plaints filed. 
on his account, verified > invariably by -other 
: persons, . It is. undoubtedly for the Court, in. 
each case where, a, verification is. not. mado, 


TES N 


-zance of the suit, and to receive and’ admit ` 
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by. the: plaintif, to consider whee by rea- | first before “us.* There i is noting whatever 


son of absence or for other good cause, the: 
plaintiff - is unable. to subscribe.and verify, 
and whether, if 80, the person who has. 
verified it is. a -person competent to make 
the verification. ` The. Judge. has - probably: 
‘taken too harrow a view of: the. excepting. 
Clause, when he says that it is only absence’ 
from the district which. should be looked 
upon as a sufficient cause. The Section 
expressly says, “by „reason of absence or 
for other good cause.” It is impossible to 
set down categorically, by way of. general 
directions, ‘what shall be or shall not be 
considered’ good cause. That is for the 
consideration of the Court in each. case, and 
it is. only necessary to- see that ii no case 


‘isthe plaintiff excused from verifying his 


plaint, except where by reason of absence or 


‘other good cause, it is made out to the 


satisfaction of the Court* that he is unable 
to do it. 

I think that the J RPA donid snd to àll 
the Courts to which a copy of his original 
order was directed, a copy of the present 
order of this Court. : 


- The 18th February 1867. 
© © Present: 


Tke Hon'ble G. -Loch and A. G. Maepher- 
+ ` gon, Judges. 


‘Attachment — Stipends of members | 


of Mysore Family. 
"Case No.: 520 of 1866. 


f . Appl ication for review of judgment “passed 


- by the Hon'ble. Justices ' Loch: and Mac- 
pherson on the 8th December 1866, in 
- Miscellaneous Appeal No. 520 of 1866. 


Hazee Mohamed Kuzulbash (Deoree-holec) i 


Petitioner, 


` versus 


Shazada- Mohamed Baesorooldeee: (ide. - 


ment-debtor) Opposite Party: 


Mr. G. C. Paul, Moonsheé Ameer, Ali; “and 
Baboo Romanauth Bose tor Petitioner. ar 


Messrs. R. V. Doyne’ ond'R. E.: To 
` for Opposite Party. ‘ 


The stipends allowed by Government to the merabers. 
of the Mysore family canpot be‘attached. ."' 


- Macpherson, ‘J.i—Havine re-heard* ‘this 
case, we remain‘of' the same ‘opinion as’ “that, 


‘whieh we expressed when the ‘matter: came | they cannot be seized in the hands of Governnieit,” 


upon the record to show that: there ;is any 
capitalized stock belonging to the appellant, 
or. that there is any particular. fund from 
which (if at all) he can enforce payment of 
the allowance which the Government usually 
-makes him. ; 

The Lower Court says that tho interest 
may be attached, because “it isa sum cer- 
“tain due to the debtor as interest due 
“on.a fund belonging tohim.” No doubt, 
a sum certain, due to the debtor as interest 
on a fund belonging to him, might be attach- 
ed. But the materials on which we have to 
act® wholly fail to establish ‘that the money 
which it is now sought to attach, is such a 
sum. _It.has been repeatedly held that..the 
original stipends allowed by Government: to 
the” members of the Mysore- family, cannot 
be attached.. If may bethat the Govern- 
ment has -made certain propositions, the 'ef- 
fect of which, if carried out, might be to alter 
the nature of. those stipends. “But there is 
nothing before us to show ‘that the. proposi- 
tions which were made have been acted upon 
so as in any way-to alter the appellant’s posi- 
tion, nor is there any thing-to show us that. 
that which. it is naw sought to attach is 
other than a mere gratuity. The case-is in 
principle much the same as Innes versus The 
East India Company, - 25 Law Journal 0. P; 
154.. 
` We sia our- former order with costs. 


ng 


The 18th February 1867. 


A Present. a ; 
The’ Hon’ble G. odh ‘and: A. G. Macpher: 
` son, Judges. © - i? 


Lakheraj—Kubooleut—Resumption. 


3 "Case. No. 2861 of 1866 under Act-X of 1859. 


Special Appeal. from a decision passed by 
the Judge of Patna, dated the 10th Au- 
gust 1866, ‘reversing a decision passed’ ‘by 
the Depiuty Collector of that” District, 


' piole the: 31st May 1866, ~ 
dale 


i “* ‘Orig jinal jidgment. —We | reverse the order of the 
‘Lower Court’ with costs. .It .has -on various occasions, 
been.decided that the pensions-or allowances of the 
‘Mysore family, of whom the petitioner is one, cannot be 
attached (see case No, 516 of 1862 decided on 13th 
June. 1868).",These allowances arè not the absolute- 
property of the recipients; nor are-they. in the:nature’ of: 
debts due to them from the Government ; and therefora * 


oo 





170 Civil 
Mussamut Bibee Fuzlun and others (Plaintiffs) 
Appellants, 
versus 
Shaikh Abdoollah and others (Defendants) 
Respondents. 


Mr, R. E. Twidale for Appellants. 


Baboo Kissen Sueca Mookerjee for Respond- 
ents. - 
A landlord is not bound to sue for resumption before 


bringing a suit for a kuboaleut, in-respect of lands 
which the defendant claims to hold as lakberaj. 


Loch, J.—We think the Judge is. wrong 
in considering that this case cannot be tried 
in ite present form. Plaintiff sues fot a 
kubooleut, and he is of course bound to show 
that he has aright to it. He has a right to 
it only if he proves thatthe land is part of 
his mal land, which may be done by shewing 
that he has received rent or by other evi- 
dence. The defendant has, of course, a right 
to plead his rent-free title and limitation, and 
it is for the Lower Coart to consider whether 
these pleas are good against the plaintiff’s 
claim. We think that this case is not on 
all fours with the case quoted by the Judge 
.of 13th April 1866, Volume I, Weekly Re- 
porter, page 62, Act x Rulings, nor of the 
case referred to in that decision, for in this 
case the lands held by the defendant had 
been declared in avother suit between «him 
and the plaintiff’s co-sharers to be mal. It 
is somewhat similar iu eharacter to the case 
reported in 3 Weekly Reporter, page 192, 
Civil Rulings; and though it is possible that 
the ruling in that precedent may not be suffi- 
cient to support the plaintiff’s case, yet we 
think it must be tried, and that there is 
no sufficient ground for referring him toa 
suit for resumption before bringing her action 
for a kubooleut. 
disposed of with reference to these remarks. 





The 18th February 1867. 
: Present : 

The Hon’ble H. V. Bayley and Shumboo- 
nath Pundit, Judges. 
Jurisdiction—Court where suit to be 
instituted. 


Cases- Nos, 2662 and 2663 of 1866 under 
Act X of 1859. 


Special Appeals from a decision t by 
the Judge of Rajshahye, dated the 24th 
August 1866, affirming a decision passed 
by the Collector of that District, dates 
the lst May 1866. 


The case is remanded to be 
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Mr. €. G. Phillip (Defendant) ARENG 
versus 
Bundhoo Sirear (Plaintiff). Réspaadene 


Baboos Onookéol Chunder Mookerjee and 
Issur Chunder Chuckerbuity for Appellaut. 


ifr, J. S. Rochfort and Baboo Greeja 
Sunker Alojoomdar for Respondent. 


A Collector has no jurisdiction to allow a suit to be 
instituted in the Sudder Station instead of in the Sub- 
division Court. - 

Where the Collector wrongly exercised such jurisdic 
tion in a case below 100 rupees, —H ELD that the Judge 
could be moved to set aside the Collector’s order on the 
ground that the Deputy Collector and not the Collector 
had the proper jurisdiction to try the case; and that, 
even if the Judge had not such power, the power was 
vested in the High Court, under its Charter, to order the 
proper legal proceedings, 


Bayley, J—No. 2662.—Tue plea in 
specin] appeal that there was no jurisdiction 
in the Collector to allow tbe suit to be in- 
stituted in the Sudder Station, and not in 
the sub-division Court, is a valid one. The 
Collector states :—“ It is quite clear that, as 
“a Collector, I cau withdraw any case from 
fg Deputy Collector in charge ofa sub-divi- 
“sion, and, if so, it seems to me hardly 
“necessary to force a man to institute bis 
“suit at the sub-divisional Court, in order 
“that I might withdraw it, and by doing 
“so, simply complicate matters.” 

Now the question is not one as to the 
Collector’s view of the expediency or the 
practical result of his assuming a jurisdic- 
tion, but whether the law does or does not 
give it bim. 

The Law, Section 20 Act VI of 1862, 
was thus :— 

“ Suits under this Act, or under Act X of. 
“1859, shall be preferred in the Revenue 
“ office of the district, or when a sub-divi- 
“sion of a district has been placed under 
“ the jurisdiction of a Deputy Collector, ~in 
“ the Revenue office of the sub-division in 
“which the cause of action shall have 
“arisen, or when the cause of action shall 
“have arisen within the limits of the local 
“ jurisdiction of any Deputy Collector not 
“in charge of a sub-division, but who has 
“been specially authorized by Government 
“ to receive such suits, then in the. office -of 
“such last mentioned Deputy Collector. 
“Provided always that the Collector may 
“withdraw any suit from any Deputy 
“Collector, and try it himself, or refer it to 
“another Deputy Collector.” 

Now, os the law enacts that this suit shall 
be instituted in-the sub-division Court, it is 
clearly opposed to the Collector’s view of 
expediency. [Itis necessary then that the 
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Collector should follow the Jaw. The Col- 
lector will, therefore, return the plaint to be 
filed in the sub-division Court, and the 
orders of the Judge and Collector are here- 
by reversed. The costs of the special ap- 
pellant to be given to him by the plaintiff, 
special respondents, 

No, 2663.—This is a case similar to the 
above case (No. 2662) just decided by 
us, excepting so far that in this case the 
subject matter of dispute was below one 
hundred rupees, and the Lower Appel- 
late Court has accordingly stated that it 
has no right to try the appeal. 3 

We hold that, notwithstanding the case 
being of a value within 100 rupees, the 
Lower Appellate Court, as the first Appel- 
late Court, could be moved to set aside the 
order of the Collector who decided the case, 
on the ground that the Deputy Collector 
had the proper jurisdiction to try the case, 
and not the Collector; and even if on ac- 
count of the value of the suit being under 
100 rupees, the illegal order of the Collector 
who had no jurisdiction to try it at all, 
could not be reversed by the Judge below, 
still it is not denied that, under the Charter 
of this Court, power to order the proper 
legal proceedings j is vested in us. - 

"This case is, accordingly, also remanded 
to the Collector, to carry out the order as 
passed iie this Court in 2662. 





The 19th February 1867. 
Present: 


The Houn’ble C. B. Trevor and F, A. Glover, 
Judges. = 


Section 230 Act VIII of 1859—Dis- 
possession—Possessory actions. 


Case No. 2573 of 1866. 

Special Appeal from a decision passed by 
Baboo Punchanun Banerjee, Principal 
Sudder Ameen of Hooghly, dated the 
22nd August 1866, affirming a decision 
passed by Baboo Mothooranath Goopto, 
Moonsiff of that District, dated the 31st 
October 1865. 

Gobind Chunder Bagdee (Defendant) 
Appellant, 


versus 


Gobind Ghose Mundul (Plaintiff) 
Respondent. 


< Bilas Woopendur Chunder Bose for 
l Appellant. 
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E Hem Chunder Banerjee for 
Respondent. 

Section 230 Act VIII of 1859 does not refer to decrees 
obtairied in possessory actions, but io executions in 
regular suits -where judgments have been pronounced 
on the merits, and cannot be introduced into a case de- 
termined under Section 15 Act XIV of 1859, 

Glover, J—Tue special appellant in this 
case, calling himself a jotedar under one Tara 
Chand, the sole proprietor of 19 beegahs 15 
cottahs of land, sued Roop Chand Bagdee, 
a trespasser, under Section 15 Act XIV of 
1859 torecover possession of a 2 annas 
share thereof, aud got a decree by confession 
of judgment. 

Of his taking out execution, however, the 
plaintiff in his suit intervened on the ground 
that she was in possession of the land by 
purchase from one of her co-proprietors 
Hara Chand, and that the possessory action ' 
had been collusively brought by Tara Chand 
in the name of his ryot, against a nominal 
trespasser, in order to defraud his brother, 
Hara Chand, of his rights in the property. 

The objection was heard by the Moonsiff 
under Section 230 of Act VIII of 1859, 
and given in the intervenor’s favor, a deci- 
sion afterwards confirmed on appeal by the 
Principal Sudder Ameen. 

The defendant now appeals specially, 
urging that the Civit Court had no power 
to enter tain the intervenor’s objection under 
Section 230 of Act VIII of 1859. Itshould, 
under the provisions of Section 15 Act 
XIV of 1859, have referred him to a regular 
suit. 

We think that this contention is sound. 
It appears from the record of the other 
eases which have been heard in special appeal 
with this, that there are several co-sharers ip 
the estate ; and that, as between them and Tara 
Chand, there is a dispute as to the amount 
of -the latter’s interest. To allow, therefore, 
an enquiry under Section 230 of the ‘Pro- 
cedure Code, would be to graft upon a mere 
possessory action between two parties, ques- 
tions of title between ‘Tara Chand ond | 
third parties in no way connected with the 
original suit. 

It may be, as argued by the special re- 
spondent’s plender, that, as the Civil Court 
has gone into the plaintiffs claim, the result 
of a regular suit would be the same as that 
already arrived at.; but when the law lays 


‘| down in express words a mode of relief, 


this Court would not be justified in permit- 
ting other and irregular methods of coming 
to the same end, 

Section 230 does not refer to decrees 
obtained in possessory actions, but to execu- 


(8 


Civil . THE WEEKLY 


a 


172. 





tits in regular suits where judgments have 
been pronounced on the merits, and cannot 
be introduced into a case which has been 
determined under Section 15 Act XIV of 
1859. 

The special respondents remedy if a 
regular suit. 

Special appeals 2575 and 2576 are admit- 
tedly, governed by the order in case Ho. 
-2573 > 

And we, therefore, ' decree all E ap- 
peals, reversing the Principal Sudder 
Ameen’s decision with costs. ; 


The 19th February 1867. 
Preseniti:. 
The E V; Bayley and Shumboo- 
l nath Pundit, Judges. 
Notice of Enhancement—Section 17 
; Act X of 1859. 
Case No. 2438 of 1866 under Act X x 
of 1859: ` : 
Special Appeal from a decision passed by 
the Judge of Mymensingh, dated the 
&th June 1866, ‘affirming a decision 
passed by the Assistant Collector of that 
District, dated the 25th February 1865. 
Ram Kant Chuckerbutty a APE 
if pellant, i 
: versus i 
Rajah Mohesh Chunder Singh ‘and others 
(Plaintiffs) Respondents. . 
Baboo: Khettur Mohun Mooherjes for = 
' Appellant. a 
. Baboo Mohinee Mohun Roy for Res“ 
spondents. 


There is nothing in Section 17 Act. X-of 1859 which 
provides that, if one of the grounds specified in`the | 
notice ‘of enhancement be not proved, there shall be no 


decree for enhancement on k account of any, other „ground i 


which is proved. 
` Bayley, J.—Tms case was remanded: by 


* this Court (Bayley and E. Jackson, J. J.) 


on the 22nd December 1865. __ 
The points now taken up in special ap- | 
peal are— 
' 1. That the Lower Appellate Court has 
decided without evidence and on conjecture 
that the value of the produce has increased. 
2. That even if the value. of the produce 
` be inereased,-the decrease of thé productive- 
ness of the. soil counter-balances it ; and, that, 
therefore, there should be no enhancement. 
We do not think that either of these pes 
are tenable. 2 Ne: 


4 
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‘As to the fr st, there was evidence of wit- 
nesses on the record to the-effect that the 
‘value of produce had increased. It is not a 
legal presumption that this evidence was not 
considered by the Lower Appellate Court. 
The substance of the Judge’s decision is in 
our view that the evidence on the record 
proved, the increase of the value of the pro- 
duce, and that certain- patent physical facts 
shewed that the just conclusion was that their 
evidence as to such increase of the value of 
the produce was correct. 

The first plea, therefore; is overruled. 

On ‘the second plea, we, think. that the, 


judgment is in accordance with law. Ex- 


cess of area, inerease of value of produce, 
and of productiveness of the lands, are each 
and all grounds of enhancement under, -Sec- 
tion 17 Act X of 1859, and. were all 
taken in the notice. Of these- grounds, the 
first and second are held by the. Lower 
Appellate Court, to haye been proved, and the 
ihird not tobeso. This finding is not incom- 
patible with enhancement, ag, long as any one, 
ground is proved; nor is there “anything i in, 
the Jaw tò the effect that, one ground not 
being proved, there shall be no decree. for 
enhancement on accouut of ay otlier ground 
which i is proved. : 

In this view. we dismiss this, special appeal 
with costs. ‘ 





-The 19th February 1867. 
w oe „Present: 


"| The Hon’ble H. V. Bayley and Sbumboo: 


; nath Pundit, Judges. . 


Interest— Regulation XV: 1793. ` 
Case ‘No. 2787 of 1866. i 


‘Special Appeal from à decision passed by y 
the Judicial Commissioner of Chota 
Nagpore, dated the UTth August 1866, 
modifying, a decision passed by the 
Deputy Commissioner of Hazareebagh, 
,dajed the 14th March 1865. 


Thakoor Jeebiath Singh Sui Ap- 
pellant, 
versus 
Kureemun Bibee, mother and guardian of 
’ Kureem Khan, minor, and others (Defend: 
ants) Respondents. : 
Baboo Roopnath Banerjee for Appellant. 


Baboos Nilmonee Sein and Poorno: Chunder 
Shome for Respondents. 


t 


~ ue 
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Where, under Section 6 Regulation XV. 1793, interest 
upon the principal prior to the institution of the suit 
was adjudged to the plaintiff, limited to a sum equal 
to the principal, although that Regulation was repealed 
when the suit was brought, yet, looking to the time 
when his contract was made, the plaintiff was held. not 
entitled to any further interest before suit, but interest 
upon. the principal was allowed to him from the date 
of suit to the date of decree, 

Pundit, J——TuHE special appellant is 
entitled to interest upon the principal sum due 
to him, from the day of suit to the date of de- 
cree, in addition to a sum équal to the princi- 
pal adjudged to him under Section 6of Re- 
gulation XV of 1793 as interest upon his 
principal for the period preceding the date of 
suit. Upon the aggregate of the principal 
and interest decreed, interest has properly 
been allowed from date of decree. 

Special appellant, however, pleads that 
Regulation XV of 1793 having been repeal- 
ed when thé present suit was brought, the 
claim of the plaintiff for interest upon the 
prifcipal should not be limited to a sum 
equal to the principal, a j 

Looking, however, to the time at which 
the plaintiffs contract was made, plaintiff is 
not in our view entitled to any further in- 
terest preceding suit. 

We accordingly decree that, to the sum 
decreed below, -be added the interest upon 
the principal from the date of suit up to the 
date of decree, and that upon the whole sum 
decreed, interest should be charged up to 
realization from the date of decree. 

So far the special appeal of the special 
appellant is decreed with proportionate 
costs against the special appellant’s vendor, 
the principal defendant. 

Plaintiff, however, will have to pay full 
costs to the other respondents who have 
appeared, and who have uo interest in any 
question regarding principal or interest, 
which special appellant has to obtain from 
his vendor only, 





The 20th February 1867. 
; + Present: 
The Hon’ble C. B. Trevor and F. A. 
' Glover, Judges. 
Mesne Profits—Interest. . 
Case No. 2741 of 1866. 
Special Appeal from a decision: passed by 
the Officiating Principal Sudder Ameen 
of Chittagong, dated the 28rd August 
1866, modifying a decision passed by the 
`, Sudder Ameen of that District, dated 
the 15th December 1866: - 


.and as the Principal 


Muneeram Acharjee and others (some of 
the Defendants) Appellants, 


versus 


Sreemutty Turungo and others (Plaintiffs) 
Respondents. : : 


Baboo Bama Churn Banerjee for Appellants. 
Mr. R. E. Twidale for Respondents. 


Mesne profits can be decreed only for 6 years before 
the institution of suit. - 

Interest on the mesne profits may be allowed year 
by year during the period of dispossession. 


Glover, J.—Tus points taken in this 
special appeal are (1) that the Principal 
Sudder Ameen has given the plaintiff mesne 
profits, counting from 7 years from the date 
of suit, whereas by law the recovery of 
wassilat is limited to six years from that 
date; and (2) that interest ought only to 
have been allowed from the date of ascer- 
tainment of the mesne profits. 


The first objection must be allowed, it 
having been frequently ruled by this Court 
that there can be a decree only for mesne 
profits that have accrued for six years beforé 
the institution of suit (Koer Ramput Sing, 
versus J. Furlong, 3 Weekly Reporter, 38); 
Sudder Ameen has 
given wassilat from 1216 M. 8. to 1220 
M. S, the suit not being instituted till 
1223 M. S., he has decreed one year in 
excess of the quantity allowed by law, and 
so for his decision must be amended. The 
special respondent will recover mesne 
profits from the year 1217 M. S. up to 1220 
M. S., the year in which possession passed 
from her by process of law, and so far the. 
appeal is decreed with costs. 


But with regard to the interest, we do not 
see why a wrong doer like the special appel- 
lant, who succeeded in keeping a rightful 
owner out of possession of her land for 
several years, and during that time consumed 
the produce of it, should escape makiag 
good the full value of what he illegally took, 
and there can be no reason why he should 
not be saddled with interest year by year 
from the date on which he has been ordered 
to disgorge the mesne profits. A decision 
of this Court, Joy Kurun appellant, versus 
Ranee Asmed Koer, V Weekly Reporter, 
125, has laid down the same rule. 


` And we, therefore, dismiss this portion of 
the special appeal with costs. 
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The 20th February 1867.. 
Present : 
The Hoxv’ble C. B. Trevor and F. A, Glover, 
. Judges, 


Recovery of possession—Onus 
probandi. 


Case No. 2555 of 1866. 


Special Appeal from a decision passed by the 
Principat Sudder Ameen of Sylhet, dated 
the 31st August 1866, reversing a decision 
passed by the Moonsiff of Russoolgunge, 
dated the \4th December 1865. f 

Jadubnath and another (two of the Defend- 

ants) Appellants, 


- versus 


Ram Soondur Surmah and another (Plaint- 
iffs) Respondents. i 


Baboo Nursing Chunder Mitter for 
‘ Appellants. 
Baboo Greesh Chunder Ghose for Re- 


spondents. 


Where A was illegally dispossessed by B of land for 
which A obtained'a decree in-a suit with C, and a 
brought a suit to recover possession, —HeELD that the 
dispossession being pioved, the onus of proving title was 
in the first instance on B, and that the mere fact of the 
Jand being identical with that decreed to A in his suit 
with C, could not entitle him to a decree in his suit 
with B. 

Trevor, J—Tue plaintiff in. this case 
alleges that, in a previous suit with a stranger, 
certain lands were determined to belong to 
his talook No. 10; that he acquired posses- 
sion under that decree, and was subsequent- 
ly dispossessed by the defendant in this 
suit. -He, therefore, brings his present 
action to recover possession of the land of 
which he has been dispossessed by defendant. 

Defendant alleges that he has never dis- 

-possessed plaintiff of any. of the lnnds. of 

his talook No. "10, and that he has always 
been in possession of the land sued for as 
a portion of his talook No. 36. 

The first Court was of opinion that plaint- 
iffs had fniled to prove that they were ever 
in possession of this land as a portion:-of 
their estate No. 10, and had been dispossessed 
therefrom by defendant. It, therefore, both 
on limitation and title, dismissed plaintiff’s 
claim. . : é 

The Lower. Appellate Court considered it 
. proved that plaintiff, ina suit with a third 
party, obtained possession of the Iand in 
dispute, and that he had been ousted by de- 
fendant. He, therefore, on that ground, and 
also on the ground that defendant was out 
of Court by efflux of time, he not having 


brought his suit to reverse the summary 
order in execution within the time specified 
in Clause 5 Section 1 of Act XIV of 1859, 
decreed plaintiff's suit. 

Defendant now appeals specially, urging 


j that the proper issue in this case hag not 


been tried, viz. are the lands in dispute part 
of plaintiffs talook No. 10, or defendant's 
talook No. 86; that the identity of the 
land in suit with those decreed to plaintiff 
in another case with a stranger, in execution 
of which decree possession was given to 
plaintiff, may have the effect of throwing 
the onus of proving title first upon him, de- 
-fendant, but it cannot have the effect of en- 
titling plaintiff to a decree in the present 
suit ; that again enquiry was refused in ex- 
ecution ; that consequently defendant had 
twelve years within which to bring his suit 
for possession ; and that period -had not elaps- 
ed when the present suit was. filed. ae 
We think it quite clear that defendant 
has not by efflux of time lost his title to the 
land in‘suit, but that the title of the parties 
to the land in dispute must be enquired into. 
The illegal dispossession by defendant of 
plaintiff of lands for which he obtained a 
decree in a suit with a third party has, 
when proved, as contended by special 
appellant, the effect of throwing the 
burden of proof of title first upon him, 
defendant, and in case he gives proof of this, 
the title of the plaintiff must then be enquir- 
ed into. The mere fact that the land is 
identical with that decreed to plaintiff iu a 
suit with a stranger, cannot, in the present 
suit with defendant, entitle him to a decree. 
To that plaintiff will only Le entitled, after 
a full and searching enquiry into the title 
of both parties. The case is remitted to the 
Principal Sudder Ameen, with directions to 
him to re-investigate the ease in the mode 
suggested in the foregoing remarks, 


The 31st February 1867.* 
; Present: 

The Hon’ble Sir Barnes Peacock, Kt. Chief 
Justice, aud the Hon’ble C. B. Trevor, G. 
Loch, J. P. Norman, and, Shumboonath 
Pundit, Judges, 

Jurisdiction—Joinder of causes of 
actlon—Land and Mesne Profits. 
Case No. 2832 of 1864. 

Special Appeal from a decision passed by 

Mr. E. F. Lautour, Judge of Bhaugut- 





* Judgment orally delivered on 14th June 1865, 
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pore, dated the 10th August 1864, afirm- 
.ing a decision passed by Mr. William 
Wright, Principal Sudder Ameen of that 
‘District, dated the 19th January’ 1861. 


Luchmeepurshad Doobey and others 
Defendants) Appellants, 


l versus f 
Mussamut Koylassoo (Plaintif) Respondent. 
Baboo Luckhy Churn Bose for Appellants. 


Baboos Kali Mohun Doss and Romesh 
‘Chunder- Mitter for Respondent. 


Causes of action joined in one suit may be tried by 
a Court which bas jurisdiction as to the entire value, 
although the value of one of the eauses of action is 
‘below-the value cognizable by him. ‘Thus, a “Principal 
Sudder Ameen has jurisdiction tə try a suit for land 
with mesne -profits, notwithstanding that the value 
of the land standing by itself was under the value 
cognizable by him. 

. This cåse was referred to a Full Bench 
by Trevor and Campbell, J. J. with the 
following order :— 
` Referring Order.—A QUESTION regard- 
ing Jurisdiction arises in this case. Plaintiff 
claimed land of a value cognizable in a 
Moonsiff’s Court, and wassilat in excess of 
rupees 1,000; and’ the whole claim being 
thus valued above rupees 1,000, he went to 
the Court of the Principal Sudder Ameen, 
by whom the case was tried and decided. 
Special appellant urges that, by Section 10 
of the Civil Procedure Code, a claim for the 
recovery of land, and a claim for the mesne 
profits of such land, shall be deemed separate 
causes of action within the meaning of 
Sections 8 and 9; and that, by Section 
8, separate causes of sclion can be joined 
in one suit only, when the different causes 
are’ cognizable in the same Court, aud the 
combined value does not exceed the juris- 
diction of that Court. He says that in this 
ease the causes of actions were, in respect 
of value, not cognizable iu the same -Court, 
and could not be conjoined ; thatthe suit for 
Jand should have been brought in the Moon- 
siff’s Court, and the suit for wassilat in the 
Principal Sudder Ameen’s Court. : 
This seems to be a very unnatural and im- 
probable construction of the law, and we must 
see whether we are compelled to put such a 
construction on it. We are inclined to think 
‘that we are not; that the words “ cogni- 
zable by the.same Court”? refer to the sub- 
ject and nature of the suit, and not to value ; 
that an action on combined causes, each of 
which is on a ground of action cognizable 
by the Court, -in respect of the “subject 
thereof, may be brought in that Court which 
Has jurisdiction in regard to suits of the va- 


a, 









lue of the causes combined. But we find that 
another Bench (Levinge and Roberts, J. J., 
Special Appeal.. No. 2186 of 1862, dated 
15th May 1863) has ruled this point other- 
wise. We refer the case forthe decision 
of a Full Bench. 


The judgment of the Full Bench was 
delivered as follows by— 


Peacock, C. J.—This case was referred to 
a Full Bench in consequence of a decision 
passed by Mr. Justice Levinge and Mr. Jistice 
Roberts‘on the 15th of May 1863, 2nd Volume 
of Reports published by Hay & Co, p. 585, in 
which they said :— 
“ We were of opinion that the objection 
“ taken in special appealto the jurisdiction - 
“of the Sudder Ameen was frivolous. But, 
“on reconsideration, we are of opinion that the 
“Sudder Ameen had no jurisdiction to 
“ entertain this suit, inasmuch as the canses 
“ of action on the two bonds were cognizable - 
“in the Moonsiff’s Court, and therefore could + 
“ not be joined in the same suit, andtried in 
“the Sudder Ameen’s Court. We must 
“ therefore reverse the decree.” , 
It appears to us that that degision is not 
correct. Act VIII of 1859 Section 5 says :— 
* “© Subject to such pecaniary or other limita- 
& tions as are or shall be prescribed by any law 


_ for the time being in force, the Civil Courts 


“ of each grade shall receive, try, and deter- 
“mine all suits hereby declared to ba’ 
“ cognizable by those Courts,” &c. 

Now, what are the suits which are declared 
to be’ cognizable by the Civil Courts ? They | 
are the suits mentioned in Section 1, viz. 

“ All suits of a Civil nature, with the 
fe exception of suits of which their cognizance 
“is barred by any Act of Parliament, or by 
“guy Regulation of the’ Codes of Bengal, 
s Madras, and Bombay respectively, or by 
“any Act of the Governor-General of India 
“in Council.” 

As an instance of suits of which the 
cognizance is barred, we may refer to Section 
23 of Act X.of 1859, which provides that 
suits for arrears of rent, &c. shall be brought 
before the Collectors, and except in the way of- 
appeal, shall not be cognizable by any other 
Court. Now the pecuniary limitation as re- 
gards n Moonsiff’s jurisdiction is 300 rupees. 
If a suit is for a sam exceeding 300 rupees, 
it is beyond the jurisdiction of the Moonsiff. 

Section 8 provides that“ causes of action 
“by and against the same parties, and 
“ cognizable by the same Court, may be joined ` 
“ in the same suit, -provided the entire claim," 
‘ in respect of the amount. or-value of the. 
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“ property in suit, do not exceed the jurisdic- 
“ tiou of such Courts.” 
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The 21st February 1867, 
l Present: ` 


_ Causes of action on two bonds may therefore | The Hon’ble Sir Barnes Peacock, Kt, Chief 


‘be joined. ‘The suit may be brought in the 
Moonsiff’s Court, provided the whole amount 
claimed does not exceed the pecuniary limit 
of the jurisdiction of that Court. But if the 
amount claimed in respect of the two bonds 
exceeds 300 rupees, the suit would be 
cognizable in the Principal Sudder Ameen’s 
Court. ; 


Justice, and the Hon’ble C. B. Trevor, 
G. Loch, J. P. Norman, and Shumboo- 
nath Pundit, Judges. 


Enhancement—Ryots holding at fix- 
edrents from Permanent Settle- 
ment — Auction-purchasers under 
Act 1 of 1845. 


Case No. 146 of 1865 under Act X of 1865. 


Section 6 enacts that “ every suit shall be Special Appeal from a@ decision passed by 


` instituted in the Court of the lowest grade 
“ competent to try it.’ That amounts toeno 
more than this that, if the aggregate 
amount of the causes of action joined in one 
suit is less, or in other words, if the suit is 
for less than 300 rupees, the suit could not be 
brought in the Principal Sudder Ameen’s 
Court, because by Section 6 “ every suit is to 
‘be instituted in the Court of the lowest 
“ grade competent to try it.) _ 

Section 9 has also been referredoto. Its 
object is to enable the Court, when different 
causes of different natures are joined, and the 
Court‘shall be of opinion that they cannot 
conveniently be tried together (with reference 
to the evidence, for instance), to order each 


separate cause of action to be tried separately. 


Take the case of a suit for an account and 
partition between two brothers who were also 
partners, and including a dispute as- to the 
possession of land. The Judge might say, 
“I will try the title to theland first, and 
afterwards go into the partnership account” ; 
and after trying both questions, whether 
together or separately, he woald give one 
decree iv the suit. It would still be one suit, 
and cognizable as such. 

In the present case we think that the 
Principal Sudder Ameen had jurisdiction to 
try this-suit for land with mesne profits, not- 
withstanding that the value of the land stand- 
ing by itself was under the value cognizable 
by him, £ 

' The case-will be sent back to the Court 
which referred this question for our decision, 
with an expression of our opinion on the 
subject: 


Mr, A. Pigou, Judge. of Hooghly, dated 
the 28th November 1864, reversing a de- 
cision of Baboo Rakhal Doss Mockerjee, 
Deputy Collector of Hooghly, dated the 
28th June 1864. 


| Hurryhur Mookerjee (Plaintiff) Appellant, 


3 versus 
*Puddo Lochun Dey and others (Defendants) 
f Respondents. g 


Baboos Kissen Succa Mookerjee and Go- 
pal Lall Mitter for Appellant, 


‘Baboo Dwarkanath Mitter for Respondents. 

Ryots holding land at fixed rates of rent which have 
not been changed from the time of the Permanent 
Settlement, are not liable to have their rents enbanced, 
even at the suit of a purchaser ata sale for arrears of - 
revenue under Act I of 1845. 

- This case was referred to a Full Bench 
by E. Jackson and Glover, J. J. with the 
following order :— ; 

Referring Order.—Tuts was a suit for 
arrears of reut at enhanced rates after 
notice. 

The defendant pleaded payment of. an 
uniform rate’ of rent from the Permanent 
Settlement, and claimed the presumption 
under Section 4 Act X of 1859. : 

The Court of first instance held that, as 
the plaintiff bought the rights aud interests 
of an auction-purchaser under Act I of 1843, 
he was entitled to enhance, and that the 
presumption claimed by the defendant could 
not bar his right. s 

The Judge on appeal considered that the 
plaintiff's status as purchaser from’ an auc- 
tion-purchaser did not give him the pri- 
vileges of his vendor, and accorded to 
the ryot the benefit of Act X of 1859. 
Under this law he held, on the evidence, 
that the ryot had -proved uniform payment 
of rent for upwards of 20 years, and that 
his holding was not therefore linble to en- 
hancement. 
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It is urged in special appeal— 

(1.) That no difference ought to be made 
between an auction-purchaser under Act I of 
1845, and a purchaser from that auction- 
purchaser ; that both are equally entitled to 
the same privileges, and able, under Section 
26 of the Act, to enhance the rents of all 
tenures not held ata fixed rate from 12 years 
anterior to the Decenuial Settlement. 

(2.) That an auction-purchaser under 
Act I of 1845 isnot affected by Act X of 
1849 ; and 

(3.)- That in any case the Judge was 
wrong in giving the defendant (special 


respondent) the benefit of the presumption, 
“he not having proved uniform payment 


of rent for 20 years preceding the suit. 

The last objection may, we think, be dis- 
posed of at once. The Judge has decided in 
favor of the ryot on evidence. He has not 
proceeded solely on the dakhilas themselves, 
which, as they do not extend further down 
than 1256 B. S., fifteen years previous .to 
the date of suit, would not have afforded the 
requisite proof; but on the direct evidence 
of the special appellant’s own gomasta, the 
person who conducted the suit. His testi- 
mony, we observe, is not so direct or strong 


‘i d h 
pe dessribed by Ihaa Adea Dub ee deposes ‘noticed by us was taken’ into consideration, 


at all events to one thing, and that is that 
he has never known the defendant to pay a 
varying rate of rent, and that in 1257 B. S. 
when the rents of all the other ryots on the 
estate were raised, defendants were ex- 
empted and held on at their former pay- 
ments. 

With the decision on this point, therefore, 
we cannot interfere in special’ ‘appeal, the 
Judge’s finding being on*evidence which is 
legally good, and with the ‘sufficiency or 
otherwise of which we have no concern. . 

On the first objection taken, we think 
that the Judge was wrong in making any 
difference between an auction-purchaser and 
a purchaser from him, The privileges 
bought by the former under Act I of 1845 
were heritable ; and had he in his furn fallen 
into arrears, Government would have again 
sold the estate, and have vested the new 


purchaser with the same rights as the old 


one. We do not see therefore why a private 
purchaser of an auction-purchaser’s right, 
should not have precisely the same privileges 
as his vendor, and we think that, under the 
law as it stood, the special appellant would 
have been fully entitled to enhance the rent 
on the special respondent’s holding, inas- 


much as it had not been held at a fixed rent 


from 12 years peters the Permanent Settle- 
ment, . 
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But we think also that the provisions of 
that Section were altogether modified by 
Act X of 1859, 


A decision of this Court (No. 425 of 
1860, Luteefoonnissa Bibee, defendant appel” 
lant, decided on the 22nd August 1862) has 
been brought to our notice, in which it is 
held thag a mokururee tenant is not exempt 
from enhancement as against an auction-pur- 
chaser, before Act XI of 1859 was passed, 
unless his mokururee was created 12 years 
before the Permanent Settlement.. But on 
reading that decision, it Appears to us that 
the Court overlooked the preamble of Act 
X ef 1859, in which it is distinctly stated 
“that such parts of Section’ 26 Act I of 
1845, as relate to the enhancement of rents, 
and the ejectment of tenants by the pur- 
chaser of an estate sold for arrears of 
revenue, are declared subject to the following 
modifications,” to the modifications, that is 
prescribed by Act X, and which fhelude that 
pleaded by the ryot in the case now before 
us. 


With this clear statement of the law be- 
fore us, we are unable to follow the precedent 
quoted above; and as it does not appear 
from that judgment that the objection now 


we think that this appeal should be referred 
“to a Full Bench of the Court for au authori- 
tative ruling as to whether, -before the pass- 
ing of Act ‘XI of 1859, Act I of 1845 was 
modified by Act X of 1859 ; 3 in other words 
whether an auction-purchaser under Act I 
of 1845 was- entitled to enhance a ryot’s 

rent, irrespective of the presumption raised 
in the latter’s favor by Section 4 of Act X 
of 1859, 


The judgment of the Full Bench was 
delivered as follows by— 

Peacock, C. J.—It appears to us that ryots 
who hold land at fixed rates of rent which 
have not been changed from the time of the 
Permanent Settlement, are not liable to have 
their rents enhanced, even at the suit of a 
purchaser at. a sale for arrears of revenue 
‘under Act I of 1845. In the case cited 
Poolin Bebary Sein vs. Luteefoonnissa Bibee 
'(Marshall’s Report, page 107), the attention 
[of the Court was not drawn to that part of 
Section 1 Act X of 1859, which says that 
such parts of Section 26 of Act I of 1845 
ras relate to the enhancement of rents “and 
‘the. ejectment.of tenants by the purchaser 
‘of an estate sold for arrears of Govern- 
‘í ment revenue, are declated subject to the 


|. “ following modifications.” 
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One of those modifications is that contained 
in Section 3, viz. that a ryot who has held 
at a fixed rate of rent which has not been 
changed from the time of the Permanent 
Settlement, 'is entitled to receive a pottah at 
that rate. If he is entitled to receive a 
pottah at thas rate, he is not liable to have 
his rent enhanced. 

- The appeal will be dismissed without 
costs. 


The 21st February 1867. 
Present : 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble L. S. Jackson, 
Judge. ° 

Ghatwalee Tenures (not liable for 
debts of former deceased holder.) 

ase No. 520 of 1866. 


Application for review of judgment passed 
by the Hon'ble Sir Barnes Peacock, Kt., 
-Chief Justice, and the Hon'ble L. S. 
Jackson, Judge, on the 1st August 1866, 
in Regular Appeal No. 115 of 1866.* 


“Binode Ram Sein (Defendant) Petitioner, 
versus 
The Deputy Commissioner of the Sonthal 


Pergunnahs,’on behalf of the Court of 
Wards (Plaintif) Opposite Party. 


Messrs. R. V. Doyne and W. E. Peacock 
for Petitioner. . 


Baboo Kishen Kishore Ghose'for Opposite 
Party. 
- The rents of a ghatwalee tenure are not liable for 
the debts of ‘the former deceased holder of the tenure. 
Peacock, C. J—Wa think that this appli- 
cation for review must be rejected. The 
opposite party was summoned upon the 
ground of the decision of Mr. Hawkins, 
reported at page 423, II Sevestre’s Reports. 
But at.the time when we granted the 
application, we expressly guarded ourselves 
against saying that we either agreed with 
that decision, or disapproved of it. But with. 
that decision before us, we thought it right 
to have the question fully discussed. Tt has 
now been discussed, and we nre called upon 
to decide, with reference to the decisions of 
the late Sudder Court and the Regulation 
XXIX of 1814, .whether- the surplus 
proceeds of a ghatwalee tenure which has 
passed by descent from ancestor to heir, are 
liable to pay the debts of the ancestor. “It 





* See 6 Weekly Reporter, Civil Rulings, p. 129. 


THE WEEKLY REPORTER. ’ 


Rulings. (Vol.. VII. 





appears to me that a ghatwalee estate which 
passes from father to son, is not what 
is called assets by descent. The Regulation’ 
above cited says that the ghatwals and their 
descendants in perpetuity shal be maintained 
in possession of the lands. Therefore, the 
lands themselves cannot be seized as assets 
in the hands of the heir. Ifthe heir is to 
be maintained in possession of the estate, 
is he to be maintained in possession and to 
enjoy the whole profits, or to enjoy such por- 
tion of the income as it may be necessary for 
him to expend in the ghatwalee services ? 

I think it is evidently contemplated by 
the Regulation that the holder of the tenure 
should enjoy the whole income of the estate. 
It is clear that he must be entitled to some- 
thing beyoud the mere expenditure for the 
purpose of remunerating himself for his 
service. It could not, therefore, have been 
intended that, after payment of the wages of 
the chowkeydars, or other persons employed 
by the incumbent, the balance should go to 
the payment of a previous ghatwal’s debts. 

The Regulation contained the following 
recital :—‘* Whereas every ground exists to 
‘* believe that, according to the former usages 
“ and constitution of the couutry, this elass 
“of persons are entitled to hold their lands, 
“ generation after generation in parpetuity, 
tf subject to the payment of a fixed and 
“established rent to the ‘zemindar of 
“ Beerbhoom, and to. the performance of 
“ certain duties for the maintenance of the 
public peace and support of the Police; and 
“ whereas the rents payable by those tenants 
“have been recently adjusted, after a full 
“and minute enquiry made by the proper 
“ officers in the Revenue department ; and 
“ whereas it is essential to give stability to 
“ the arrangements now established among 
“ the ghatwals.” 

But the estate had been settled with the 
zemindar, and it would have been unjust on 
the part of Government to adjust the rents 
with the ghatwals without giving the fall 
benefit to the zemindar of the terms made 
with him at the time of the Permanent 
Settlement; and therefore it was enacted that 
the rent assessed upon the ghatwals should 
be paid direct to the Government officers, and 
by Section 4 the Government bound ifself 
to pay to the zemindar the difference be- 
tween the amount of the revenue assessed on 
the ghatwals, and the fixed assessment of 


revenue payable by the zemindar to Govern- 
ment. 


It appears, therefore, that the rents of the 
ghatwalee tenures were originally fixed at. 


TAS 


~ - 


„after paying the reserved rent, on condition of 


-father, does ‘not take them as assets by 


. rents and-the profits to be derived from it. 
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‘such’a rate as to leave a sufficient income to} - ` The-2ist. February 1867. 
the ghatwals for the performance of tlie - ih 
services, and it was laid down by “Section 2 -P resent: 


that the ghatwals and their descendants’ in 


perpetuity should be maintàined in poses- The Hon’plo J: P. Norman and W. S. 


sion of the lands so long as they should ré- - .  Seton-Karr, Judges. 
spectively pay tlie révenue then assessed Ë aa 

upon them. The rent being assessed at such Hoondees (Bills of Exchange). 
a rate as to leave the holders of the tenures ` ' . 

what was then’ considered only sufficient Case No. 2289 of 1866. 


upon au average to enable them to perform 
the services, and to provide for their nel Special Appeal from a- decision passed hy 
remuneration and support, it must have been 
intended that each patties should -be ven- aheided ge of Parents: dated Me Th 
titled to the whole income of the estate, nnd | June 1866, affirming a decision passed 
that such income should not be charged or| by the Principal Sudder Ameen-of that 
eucumbered by a previous ghatwul, or be District, dated the 11th November. 1866. 
made liable to the payment of his debts, j 
Ju course of time, no doubt, these ghat- 
walee tenures have brought a larger profit 
than has been necessary to provide for the 
performance of the services. But the lands 
having been originally vested in the ghat- 
wals at such a rent as to leave a sufficient 
remuneration for the performance of. the 
services as already explained, each ghatwal 
for the time being must be entitled ‘to the 
full benefit to be derived from the estate, 


- ghib Ram Mundul aaa EA 
versus f S 


Makhun Lal Biswas and’ others (Defend 
‘ants) Respondents. 


Baboos „Hem. -Chunder Banerjee and 
- Tarucknath Sein for Appellant. 


i J g ? Baboo Romanath.Bose for Respondents. 
his performing the services Attached to the ` ; ps PS 


estate. Therefore, it appears to me that the 


` The drawing of a hoondee on one's own factory and 
son, taking these lands after the death of the 


the delivery of it to another may be evidence of indebt- 
edness fo the amount of the hoondes, but it is not 
an item for which the drawer of the hoondce is entitled 
to credit. 


descent, subject to the payment of the father’s 
debts, but he takes the lands by descent under 
the specific rules laid down in the Regulation 
by which the lands were vested in the ghat- 
wals and their descendants in perpetuity: 
The law enacting that he is to be kept in pos- 
session of the estate, he is entitled to the 


-Norman, J.—Tue plaintiff in this enit 
seeks to. have credit for a hoondee which he 
gave to the defendant for 1,507 rupees, pay- 
able 3 days after date. The hoondee was 
drawn on plaintiffs own factory of Peer- 
gunge. . Now the-drawing ofa. hoondee on 
his own’ factory,- and the delivery of it to 
the defendant, may be evidence of indebted- 
ness to -the amount of fhe hoondee ; but it 
is not an item, for which the plaintiff is 
necessary to notice that the decision of Mr. | entitled to credit. It may be proof ofa 
Hawkins, which has been referred to, was!debt due from plaintiff to defendant, but 
overruled by a decision of the Full Bench of not of any right of action accrued to the 
the Sudder Court in 1853. . plaintiff against the defendant; as an item 

‘Peacock, J.—I intended to | have: refer- | on the credit‘side of the plaintifi’s ficcount, 
red to that decision, and I may add that|ifmust be disallowed. If it appears from 
it was held by the Sudder’ Court that the | the accounts of. the Peer: gunge factory that 
lands ‘were not alienable ; and if so, they cau-; the amount of the hoondeg has been paid, 
not be subject to encumbrances created, or | in. taking the’ accounts of Peergunge, the 
debts ‘contracted by any of the previous | plaintiff may be entitled to credit for that’ 


I think, therefore, that the Judge was 
right i in holding that the profits derived from 
this estate during the life of the son, are not 
liable in his liands to pay the father’s debts. 

Jackson, C. J.—I quite agree. It is only 


gaat tt 5 POENAE E 2 
S 


holders. : sum. But it appears to us that no such- 
The application for review is ‘refused with | question is at all likely to arise. We dis- 
costs. ; | miss the appeal with costs and interest, 


: A 
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The 21st February 1867. ~ {tional sale set up by the defendants is spuri- 
. ous, and the’ Principal Sudder Ameen 
directed the plaintiff to he putin possession 

The Hon'ble G. m ve A. G. Macpher- of his two-thirds of the property, and that 
SEAGER ; defendants should deposit in Court their 

Sale in Execution—Go-purchasers. [aine of the purchase-money in four days, 


Case No. 2840 of 1866. und so become the owners of the one-third 


Special Appeal from a decision passed by į Share, and that they pay interest on the 
Moulvie Syud Saadut Hossein. Officiating | ®2®8Y paid in by the plaintiff from the date 
Principal Sudder Ameen of . Shahabad. of such payment. ‘cue 
dated the 30th August 1866, modifying a Tn special appeal it is urged iint the 
decision pussed by Baboo Joy Gopal Bose, veter giten uy tha Dower Appeluie Goartis 


Moonsif o rar od 7 z4} | different from that prayed for in the plaint’ 
April Ef Burar, Gee ane a Plaintiff asked to be put in possession of the 


se : third share to which, under their joint pur- 

Brijoo Ram Misser and others (Deféudants) | chase, defendants would have bee. entited, 

. Appellants, had they paid their quota of the purchnse- 
money. As they had failed to reimburse 
the plainiitt, he asked the Court to consider 
him as the sole purchaser, and to put him in 
possession of the whole property, but the 
Principal Sudder Ameen has directed the 
defendants,. appellants, to pay their share 
of the purchase, which plaintiff did not ask 
for, and therefore his order must be sot 
aside. 

Further, it is urged that plaintiff cannot 
sue for possession on the ground that the 
defendants have failed to fulfil their part of 
the agreement to pay a third of the price. 
Their failure to do so gives plaintiff no title 
to the land; though it may give him a right 
to sue for the money, but that cannot Sba: 
given him in tbis suit. The parties entered 
into no arrangement that, on the failure of 
any one of them to contr ibute, his right 
to the land should go to the party who had 
paid. 

A further objection is taken to the finding 
of the Lower Court in regard to the deed 
of conditional sale -propounded by the de- 
fendants. The ‘Principal Sudder Ameen 
has, however, considered the evidence ad- 
duced in support of it, and has given. suffi- 
cient reasons for rejecting it ; and with his 
finding on the evidence, we cannot interfere 
ia special appeal. 

Mr. Allan for the respondent takes an 
objection under Section 348 to the decision 
below, asking this Court to give him posses- 
sion as prayed for in‘his plaint. He states 
thathe is not dissatisfied with the order 
passed by the Court below ; but if the ap- 
pellants object to it, he presses this Court 
to give him the relief he asked for. 


Present: 


VETSUS 


Bhugwan Doss and others (Plaintiffs) 
. Respondents, 


Baboos Romesh Chunder Mitter and Kishen 
_ Succa Mookerjee for Appellants. 
Mr. R. T. Allan and Baboo Dwarkanath 
AMitter for Respondents. 


Plaintiff purchased two-thirds and defendant one- 
third of the rights and interests of certain judgment- 
debtors sold in execution of a decree. Plaintiff paid 
-his own and defendant’s quota of the purchase-money, 
and on defendant's failure to reimburse him, sued for 


iran anes fa i ata Se 


ossession of the whole property on the ground that 
he should be considered the sole purchaser. ‘Tho 
Lower Court directed defendant to pay his share of the 
purchase-money to plaintiff with interest, which was 
accordingly done. Though the relief grauted by the 
Lower Court was different from that prayed for in the 
plaint, the order was not disturbed in appeal as it did 
substantial justice. 

Loch, J—Tue plaintiff and the defend- 
ants, appellants, in this case joined together 
in purchasing the rights and interests of cer- 
tain judgment-debtors sold in execution of a 
decree. It was agreed that plaintiff should 
be entitled to two-thirds, and defendants to 
one-third of the’ property so purchased 
Plaintiff paid his share of the earnest and th® 
whole of the balance of the purchase-money ; 
and as the defendants failed to reimburse him, 
he brought the present action to get posses- 
sion of the whole property, and to set aside a 
deed of conditional sale which the defend- 

- ants alleged that they held from the judgment- 
debtors. , The defendants urged that they 
had paid their quota of the purchasé-money, 

-and that the property was purchased by the 
plaintiff and them, with its previous -Jien 
upan it ; and that if plaintiff wished to. get 
possession, he must pay off the mortgage in 
proportion to his interest in the property. We find that the Principal Sudder Ameen 

The Lower Appellate. Court finds that the | has directed the defendants, appellants, to 
defendants have not paid their quota of the | deposit their quota of the purchase-money 
purchase-money, and that the deed of condi- |in 4 days, but he has omitted to pass any. 
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alternative order, in case they shauld refuse 
to comply. As, however, the money has, so 
we are given to understand, been paid into 
Court, this omission is not of much conse- 
quence. The order passed by the Principal 
Sudder Ameen is not, strietly speaking, the 
proper one which should hare been made 
in the case, for plaintiff asked for possession, 
and the Principal Sudder Ameen has direct- 
ed the defendants to pay the share of the 
purchase-mouey due ‘by them to the 
plaintiff. We will not, however, disturb 
this order as it does substantial justice. 
This appeal is dismissed with costs. - 


The 2lst February 1867, 


i Present: 
The Hon’ble IT. V. Bayley and Shumboo- 
nath Pundit, Judges. . 


Majority — Proprietors of Revenue- 
paying estates—Section 3 Regula- 
tion KXVI. 1793 —Res Judicata. 


Case No. 2246 of 1866. 


Special Appeal from a decision passed by 
the Judge of Bachergunge, dated the 9th 
June 1866, reversing « decision passed by 
the Principal Sudder Ameen of that 
District, dated the 80th January 1866. 


Huro Monee Debia (Defendant) Appellant, 


versus 


Tumeezoodeen Chowdhiry and others (Plaint- | 


iffs) and others (Defendants) Respondents. 


Mr. R. T. Allan and Baboo Sreenath Doss 
for Appellant. 


Baboos Dwarhanath Mitter aud 
Akohun Dass tor Respondents. 

The holder of an estate-paying revenue direct to 
Government, whether the settlement of that estate be 
temporary or permanent, is a proprieor within the 
meamng of Section ë Regulation XXVI. 1793; and the 
minority of such a proprietor extends to the end of the 
18th year. . 

_ _Asuit which was brought by A against B and C and 
dismissed, cannot be plearled as res judicata in a subse- 
quent suit brought by B against C. 

Bayley, J.—Tuw special appellant urges 
that, plaintiffs are uot proprietors uuder Sec- 
tion 3 Regulation XXVI of 1793, because 
they do not hold any estate permanently 
settled paying revenue to Goverument, and 
that therefore 18 years are not required to 
complete their majority. 

‘We think the Judge below is right in 
holding that Section 3 Regulation XXVI 
of 1793 does not contemplate anything 
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mors than payment of revenue direct to 
Government without reference to whether 
the settlement of that estate is temporary 
or permanent, 

It is admitted that the land referred to ia 
land in the Soonderbuns paying revenue 
directly (o-Goverument. 

The view of the Lower Appellate Court is, 
we think, also in accordance with Section 
13 Regulation VIIL of 1800, which ennets 
as follows :— $ 

“In Section 2 Regulation KXLVIII. 1793, 
“and Regulation XIX. 1795, prescribing a 
“quinquennial register of estates paying 
“refenue to Government, it .is explained 
“that ‘by the term estate is to be undar- 
“stood any land being. malgoozaree, or 
“subject to the payment of public revenue, 
“ for the discharge of whicha separate en- 
“ gagement has been or may be entered into 
“with Government.’ But as this definition, 
“strictly construed, would exclude estates 
“held khas, in consequence of the proprie- 
‘tors having declined to engage for the 
€ publie asscsament thereupon under the 
“option given by the rules for the Perma- 
“neut Settlement, as well as the estates of 
‘disqualified proptietors which, by those 
“rales and by Regulation X. 1798, were 
“placed under the superintendence of the 
“ Court of Wards, as well us estates belong-' 
“ing to Government, for the revenue of 
“which no engagement may have been 
“taken: and it being intended that all lands 
“paying revenue to Government should be 
“included in the registers of estates 
“ prescribed by Regulations XLVIII. 1793 
“and XIX. 1795, itis hereby further ex- 
“ plained that by the term estate therein used 
“is to be understood any land subject to the 
“ payment of revenue, for which a separate 
“engagement may have been executed to 
** Government, as in erses where the estate 
“may be held khas by a sezawal or other 
“officer on the part of Government, or be 
“managed by a surbuarnkar for the benefit 
“of a disqualified proprietor.” 

Farther, under the Sale Law I of 1846, 
Sections 26 and 27, and Act XI of 1859, 
Section 52, it is clear that an estate is sold 
as “ an estate’, whethor it be settled 
temporarily or permanently. - 

Lastly, by the 4th Section of the deed of 
grant, the holder of this Soonderbund grant 
is not a farmer, but a proprietor holding 
direct under Government, and paying his 
rents as revenue direct to the Government, 
with an acknowledgment in terms of pro- 
prietary right. : 
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Another plea raised in special appeal is 
that this case is goveraed by Section 2 
Act VIII of 1859, i. ¢., that it has been al- 
. ready decided, and is thus “res adjudicata.” 

. The Section relied upon is as follows :— 

-“ The Civil Courts shall -not take cog- 
“tizance of any suit brought ana cause’ 
“ of action which shall have been heard and 
‘determined by a Court of competent juris- 
“diction in a former suit between the same 
“ parties or those under whom they claim,” 

The facts shewn to us as to that other 
- suit. are that a certain ousut taleokdar 
who held an ousut talookdaree under 
‘special respondent, sued the special ®ap- 
pellant for certain laud, alleging that land 
to belong to the ousut talook, and not to 
the special appellaut. The ousut talook- 
dar made the special respondent a defendant 
in that suit, together with the special ap- 
pellant. That suit was dismissed. 

But we do not think that the subject 
matter, ov the cause of action, or the parties 
actually contested anything iu that case 
which can be legally said, to be che same 
as here. There the ousut talook was the 
subject matter, the appropriation of the 
ousut talookdar’s. land by ‘the special ap- 
pellant the cause of action, the ousut 
talookdar and the special appellant the 
real parties suing and sued, aud zog ‘the 
special respondent. The latter as a co- 

‘ defendant caunot be properly said to be a 
party suing or sued by the other defendant. 

In this view we think both the pleas 
are untenable, and dismiss this special 
appeal with costs. 


The 21st February 1867. 
Present : 
-The Hon’ble H. V. Bayley and Shumboo- 
nath Pundit, Judges. 


Limitation—Ejectment (of dependant 
Talookdar.) 


Case No. 2129 of 1866 under Act X of 1859. 

Special Appeal from a decision passed by 
the Judge of Mlymensingh, dated the 29th 
May 1866, affirming a decision passed by 
the Deputy Collector of that District, 
dated the 31st January 1866. 

Moulvie Myenooddeen (Defendant) Appel- 

. tant, 
; , versus 
Ram Monee Chowdhrain (Plaintiff) Respond- 
ent. `. 
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Mr. C. Gregory for Appellant. 


Baboos Hem Chunder Banerjee and Sreenath 
Doss for Respondent. 

When a dependant talookdar, holding under a tempo- | 
rarv settlement, has that settlement placed in abeyance 
by the Collector taking the collections into his own hands 
khay, the Collector’s act is not one of dispossession from 
which limitation can count; but limitation will reckon 
from the date when the purchaser at a sale after the 
Collector had ceased to hold khas, had himself made 
collections and so created a cause of action by dispos- 
session of the former talookdar. i 

Bayley, J.—Ir is admitted by both parties 
that the question, and the buly question, to 
be decided in this special appeal is, whether, 
when a dependant talookdar, holding under 
a temporary settlement, has that settlement 
placed in abeyance by the fact of the 
Collector tuking the collections into his own 
hands khas, the Collector’s act is one of 
dispossession, from: which the pesiod of 
limitatiun shall be calculated ; or whether it 
should be such date from which the pur- 
chaser at a sale after the Collector had 
ceased to hold khas,, had himself made collec- 
tions, aud so created a cause of action by 
dispossession of the former talookdar. 

It is contended on the one hand that, 
when the Government took the estate khas, 
no further right remained to the talookdar 
previously holding under a temporary settle- 
ment, and that these rights all ceased and 
determined thereby and passed absolutely 
to Government, and that thus the Govern- 
ment’s act of collection was the cause of 
nction. ; 

On the other band, it is pleaded that the 
Collector, holding khas, only managed the 
property, not however as absolutely that of 
Government, but merely in supersession of 
all talookdary rights, merely for such inter- 
mediate time as might elapse before a new 
settlement ; thatthe first dispossession, then, 
of the talookdar was when the new. pur- 
chaser made collections, und not before. 

It is admitted that, id the latter case, the 
suit would be in time, but not in the former. 

The first Court held that there was no 
distinct order by Government for any dis- 
possession of the talookdar, and that it 
really by its inaction in that respect waived 
all rights of dispossession, and that thus 
there was no cause of action until . the 
purchaser began to collect. 

We think that there was no ejectment by 
Government. The collections of a mehal 
khas, and the issue of the necessary orders 
to that effect pending orders as to future 
settlement which was the case here, do not 
necessarily involve ejectment or repudiation 


ne rn 
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of former talookdaree right, oy tenure, nor in 
fact is such ejectment shewn. Ou the eon- 
trary, the instruction of the superior Revenue 
office is that talookdaree rights are to be 
In this view dispossession by the 
new purehaser onlý can be taken to have 
given a cause of action. 


In this ‘view no limitation, it is admitted, , 


bars the suit. 
We would, therefore, dimeiss this special 
appeal with costs, 


The 2lat February 1867. 
Present: : 

The Hon'ble G. Loch and A.. G. Macplier- 

son, Judges. 

Appeal—Jurisdiction — Dismissal of 

under-valued suit. 
Case No. 2425 of 1866. 

Special Appeal from a decision passed by 
the Judge af the Small Cause Conrt, 
exercising the powers of a Principal 
Sudder Ameen of Bhaugulpore, dated the 
2nd July 1866, reversing a decision pass- 
ed by the Sudder Ameen of that District, 
dated the 10th February 1866. 

Mussamut Bibee Jahan Buksh and others 

(some of the Defendants) Appellants, 


versus 


` Mussamut Meher Bibee alias Bibee Mohur 


and’ others (Plaintiffs) and others (De- 
fendants) Respondents. 
-Bahoo Kalse Kissen Sein for Appellants. 
Baboo Taruchnath Sein for Respondents. 
An appeal will lie from the order of a Moons‘ff dis- 


under-valued. 


Loch, J.—Tue ‘appellant in this case 
urges that no appeal could lie from the order 
of the Moonsiff who “ non-suited” the case, 
because.the property was under-valued, We 
-do not see under what Section of the law 
an appeal is barred. When the case came 


. up for trial, the Moonsiff, considering that 
the-suit had been under-valued, ‘dismissed it, 
- -as being beyond his jurisdiction. 


He has 
in his judgment used the word “ non-suit.” 
‘This word is unknown in the Procedure: 
Code, and should not have ‘been used.: The 


effect, however, of the order was to dismiss: j, 


the suit, with reservation to the plaintiff to 
bring a fresh ‘suit in the proper “Court. 
There being no ground for interfering with 
the judgment of the Lower Appellate “Court, 
we'dismiss this appeal with costs. 
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The 22nd. February 1867.* 
Present : 


The Hon’ble Sir’ Barnes pended Kt. 
Chief Justice, and’ the Hou’ble C; B. 
- Trevor; G. Loch, J.-P. Norman, ‘and y 
Shumblioonath Pundit, Judges. i 


‘Surigdiction—Fraudulent sale in ex- 
i ecution by Collector. 


Case No. 315 of 1865. 


Special Appeal from a decision passed by 
Mr. H. S. Thompson, Principal Sudder 
_ Ameen of Backergunge, dated the 1th 
November 1864, afirming a decision of 
. Moonshee Jumeerooddeen, Sudder Ameen 
of that District, dated „the LOth Marek 
1863. 


Gunga ae Dutt (Plaintiff) Appellant, 


versus 


Ramnarain’Ghose and others (Defendants) 
Respondents, 


Baboos Chunder Madhub Ghose and Khet- 
ter Mohun Bose for Appellant. 


Baboos Grija Sunker Mojoomdar and 
-Omesh Chunder Banerjee for Respondents. 


When the tenure of a tenant admittedly in posses- 
sion is sold under Section 105 Act X of 1839, he has no 
right to sue for the reversal of the sale; but when a - 
party alleges that he is the tenant, and that the person 
against whom the Act X suit was brought was not the 
tenant in possession, he has a right:to bring his action 
in the Civil Court to ser aside the sale alleged to huve 
been procure by fraud, or to restrain the defendants 
om av ailing themselves of rights acquired by such 
sale. 


This case was referred to a Full Bench. 
by Bayley and E. Jackson, J J. with the 


following minutes :— . 


E. Jachson, J.—I pirrer from Mr. Justice 
Bayley in the view which he takes of the 
law applicable to this‘casé, nnd am of opinion 
that’ the Civil Courts have jurisdiction tu 
try the suit. Ib has been ruled in the cnse of 
‘Rutten . Monee Dossee, appellant, Special 
Number, Weekly Reporter, page 147, that 
Civil Courts have no jurisdiction as ro- 
spects orders passed by Collectors under 
Act X of 1859 in execution of decree ; 
that the terms of Section 151 ‘of that Act 


‘declare that such orders are not open to re- 


vision or appeal, except as provided in the 


„Act. In this case the allegation is that the 


plaintifs tenure hus been sold -by the Col- 
lector in his absence, in execution of decree 
obtained against another person, and the 
plaintiff, sues to set aside that sale and re- 
cover his tenure. Clauses 106 and 107 lay 
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down the procedure which is to be followed 
when a third party lays claim to the tenure 
which is nbout to be sold and prefers such 
claim to the Collector before the day fixed 
for the sanle. Butthe Act contains no pro- 
cedure for such a case as the present, where 
the claimant, is preveuted from objecting to 
the sale before the day of sale, and comes 
in to make his objections after the sale. ‘The 
Collector could not therefore givé the plaint- 
iff redress; and as he alleges that he has 
‘suffered injury, and is entitled to a trial of 
that question, his only remedy: appears to 
me to be in the Civil Courts, who have juris- 
diction in all cases of a Civil nuture, except 
when their jurisdiction is expressly barred. 
The case referred to above ruled that the 
Civil Courts have no jurisdiction to inter- 
fere in orders passed in execution of decree 
by a Collector under Act X of 1859, ns 
between the parties to the suit of which 
execution was being taken out. But I 
wonld not extend this view of the law to 
enses in which the interests of third parties 
nre affected, between whom and the parties 
to the suit, in’ fact, no order-hns been passed 
either in tho original gait, or in the excention 
proceedings. I observe that, under the 106th 
Sectiun, the Collector is not obliged to take 
up the case of the third party and to try his 
objections, He may refuse to enter into 
them, ‘and in such a case I apprehend the 
third party would be left to his remedy in 
the Civil Gourts, the more so as, even if the 
Collector does take up the ease and decide 
against the third party, he still has aright to 
gue in the Civjl Courts under Section 107. 
It is not thetefore a case in which the Civil 
Courts are expressly debarred from all juris- 
diction. 7 

Bayley, J.—Plaintiff, as purchaser of a 
7 anua share ofa certain howala, sued in one 
anit to set aside ¿wo sales in execution of 
decrees effected by two defendants, decrees 
holders, against the defaulter, plaintiff's 
vendor. 


The first Court held that, “as the decree- 
“holders were zot the same parties, the 
“ institution of one and ‘the same suit for 
“the reversal of the sale of the property, 
“ which was separately sold in execution of 
“the decrees obtained by them, is not 
“ valid, and that thus Section 8 Act VIII 
of 1859 would not warrant plaintiff bring- 
ing one suit ugninst éwo decree-holders to 
reverse twoseparnte sales. The first Court 
accordingly dismissed plaintiffs suit. 

The Lower Appellnte Court (the Principal 
Sudder Ameen, Mt. Thompson) has held that, 
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ag the decree-holders held 


for the rents, the deerees for which led to 
the two sepurate sales in execution, and 
(further) as the Government lost the value 
of a stamp of 32 rupees by there being one 
instead of ¢wo suits the plaintiff’s suit was 
properly dismissed. 

The plaintiff appeals specially, and urges 


that Section 8 does apply ; that the loss of 


the stamp should not be the test of the 
admissibility of the suit ; and that at any rate, 
instead of tho suit being dismissed, plaintiff 
should have had permission to bring ¿wo 
suits on the deposit of a second stamp. 

The respondent, under Section 848, urges 


that no suit to set aside a sale in execution’ 


for arrears of rents will lie. He pleads that 
“ the Courts must be guided by the decision 
of the 16th March 1864, p. 148, Special 
Number, Weekly Reporter, nud referred to 
and decided by a Full Bench.” 

I think this objection valid, This suit is 
by a party who is purchaser from a defaulter, 
judgment-debtor, to reverse sales by the 
Collector of the defaulter’s tenures in execn- 


tims of decree for rent against that 
defaulter. Lhe purchaser can have uo 
higher right than that of his vendor. He 


has therefore only the right of the judg- 
ment-debior. The Full Bench ruling cited 
shows clearly that the judgment-debtor, 
here represented by his vendee, could not 
sue, ‘Therefore the party whose rights are 


only the rights of, and who represents, the 


judgment-debtor, cannot sue, 

I stated in my separate judgment on the 
16th March 1864, on the Full Bench, that 
I thowght the Legislature had omitted to 
provide a remedy for these cases of judg- 
ment-debtors, It isnot for us to do more 
than execute what the law is and is ruled fo 
be by the Full Bench precedent of the Court. 

I therefore think that the appeal must be 
dismissed with costs; but as Mr. „Justice 
Jackson differs, let the mntter be referred to 
a Third Judge, or Full Bench, as the Chief 
Justice thinks fit. 


The case then came under consideration 


before a Full Bench, when judgment was’ 


delivered as follows by— 


Peacock, C. J-—The plaintiff sued to set 
aside a sale of nn under-tenure sold in exe- 
cution of two decrees under Act X of 1859. 
He alleged that he had purchased the tenure 
from the former holder of it in 1265 B, S.; 
that he was in possession, aud bad paid the 
rents to the defendants as landlords, who had 
recognized hinr as tenant; and that the 


separute and: 
distinct interests, and did not‘sne together. 
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defendants afterwards fraudulently brought 


suits for the rents of 1266 against the form- 
er owners, and in execution of an ea parte 
decree . obtained in 
purchased the nnder-tenurė,’ 

The landlords denied the fact of the re- 
ceipt of the rent from the plaintiff as alleged 
by him. : : 

The case is referred to us by the Divi- 
sional Bench, before whom the special ap- 
peal was heard, because one of the learned 
Judges, referring to *a decision of the High 
Court dated the 16th March 1864 (Special 
Number, Weekly Reporter, p. 1473, thinks 
that the plaintiff cannot sue to set aside 
the sale. 

We think that the rule laid down in the 
ense cited does not apply to the present case. 


When the tenure of a tenant admittedly in’ 
possession is sold under Act X of 1859 in, 


execntion of a decree for rent, he has no 
right to sue for the reversnl of the sale. The 
plaintiff did not, before the sale, appear 
under Section 106 to urge his claim before 
the Collector. If he had, on hig objections 
being over-ruled, he would have been al- 
lowed to sue within a year from the date 
of the adjudication by the Collector apon 
the claim. But ashe did not so appear, 
his present suit is not affected hy the provi- 
sions of Section 107. The plaintiff has a 
right to bring his action in the Civil Court, 
to set aside the sale alleged to have been 


procured by frand, or to restrain the defend-" 


ants from availing themselves of riglits 
acquired by sach sale. i 
The case must therefore be sent back to 


'the Division Bench for orders. 


3i 


The 22nd.February 1867.* 


Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble C. B. Trevor, 
G. Loch, J. P. Norman, and Shumboonath 


Pundit, Judges. 


Summary suit for rent— Regular 
suit. 


Case No. 893 of 1864. 


Special Appeal from a decision af Baboo 


Tarrakant Biddyasagur Bhuttacharjee, 
Principal Suddér Ameen of Jessore, 
dated the 26th January 1864, revérsing a 





— 
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that suit themselves, 


VII of 1799 was pending. 
this and manyother Regulations, but with 
„tbe following qualification, “except as to 
proceedings commenced before the date of 
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decision of the Moonsiff of Chowkey Tre- 
mobant, dated the 80th March 1861. 


Gobind Chunder Mookoerjee (one of the 
Plaintiff-) Appellant, 


wersus 


Kola, Gazi and others (Defendants) Respond- 
ents, . 


Babao Banee Madhub Banerjee for Appel- 
lant. : 


Baboo Kadernath Mozoomdar for Re- 


, spondents. 
Where a summary suit for ‘rent nnder Regulation * 


VII. 1799 was commenced before -the passing of Act 
X of 2859, it wis held that the unguecessful party was 
not, by reason of the decision in that suit haviug been 
given after that Act exme into operation, deprived of his 
right, under Section 4 Regulation VIL. 1831, to ‘contes 
the justice of the summary decision by a regular suit. 


This case was referred toa Full Bench by 
Justices Morgan and Shumboonath Pun- 
dit with the following order :— 
Referring Order.—Tue’ judgment of the 

Lower Appellate Court upon the question 

of jurisdiction, which is the ground of this’ 

special appeal, ayipenrs to us to be wrong. 


| When Act X of 1859 came into operation, 


the summary suit for rent under Regulation 
The Act repeals 


this Act coming into force” (Section 1) The 
pending suit was therefore. clearly not 


affected by the new law. aud the words we 


have quoted have the effect of ‘keeping the 
old law in force, not merely until the 
summary judgment in the pending suit was 
pronounced, but until the proceedings in 


.| Court between the litigants concerning the 


arrears of rent shall’ be concluded. 


The “ summary judgment” ‘of Regulation 
VII is expressly declared (Section 18) to be 
not subject to appeal; but it is clear that 
the summary remedy was not intended to 
exclude “a regular judicial investigation 
and decision.” Anv person considering him- 
self aggrieved by a summary judgment 
had his remedy by a regular suit in the 
Civil Court. We think that the saving 
words in the repealing Soction of Act X of 
1859 have preserved to the plaintiff in the 
present suit (who was the unsuccessful 
party to the summary suit pending when 
that Act passed) the right of proceeding 
by regular suit, and that the Court below 
has erroneously decided that the plaintiff is 
deprived by the Act of hig remedy by 
regular suit. ‘The Sections of Act X of 


. 
. 


` 
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` 1859, to which we are referred (Sections 151- 
160) seem to usto be confined to decisions 


“under the new law, and net to entitle the. 


plaintiff to resort to them for the purpose 


of obtaining a revision of the summary | 


judgment’ passed under the Regulation ; but 


as. this construction is doubtful and is opposed, 


toa previous * deei- 
sion-of a  Divisior 
Court, we shall - not 


*2. Sutherland, page 27 
‘_ of Act X cases. > 


dispose of. the *ppent without 'a reference to |- 


a Full Bench. 


‘© The Judgment of the “Full Bench was 
' ` delivered as follows by— eae 


Peacock, C. J—We quite agree with the 
two learned Judges, who have ‘referred this 
éase to us. The summary snit is found by 


them to have been commenced before the | 


passing of Act X of 1859, although the 
decision in the summary suit was ie 
, after the Act came into operation. 
, The two. learned Judges refer to.a case 
reported at page 27 of the Act X Rulings 


in the'2nd Weeky Reporter, as: in conflict, : 


with the view they took. 


By Section 1 of Act X of 1859 certain | 
‘ Regulations were repenled, except as to- 


proceedings, commenced before the date when 
that Act came into force, As the summary 
‘suit was pending when that Act was passed, 
it’ was governed by Regulation VIII of 1831, 
and it had all the incidenta of such a „suit 
. before Act X, including the right of -the 
unsuccessful party to contest its Justice bya 
regular suit. -> 

. Section 4 of Regulation VOI of 1831 is as 
follows :— 


t Summary claims Sotinestad with arrears |. 


“or exactions of rent, sliall be preferred “in 
“© the first. instance to the sèveral 
Gi of land revenue, whose decisions -in, ,such 
“ vases shall be final, subject to a regular 
-s suit, unless the graund of appeal be the 
ee ‘irrelevancy of the Regulation to .the case 

Se appe: ued, on which ground only the Com- 

‘ missioner of Revenue for the Division is 

a „to receive an appeal, if preferred 
“ to him within one month ‘of the date of the 

“summary decision.” 


` That 
brought within one year from the date-of the 
delivery, or of the tender -to the par ty sgainst 
-whom the award. is made, of the Ustleotor: s 
decision, 


-The ease will be sent back to the Court 
which referred it to'us, with that expression 
of our opinion. ie, 
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suit must under Section ‘6 bel 





Rulings. 


The 22nd February 1867.* 
Present: 


The Hon’ble Sir Barnes Peacdck, Kt, Chief 
‘Justice, and the Hon'ble 0. B. Trevor, 
G. ‘Loch, -J. P. Norman, and Shumboo- 

nath Pundit, Judges. 


` 


Clause 6 Section 23 Act X ‘of 1859— 
Jurisdiction—Ejectment — Posses- 
sory actions —Title—Mesne Profits. 


Case No. 137 of 1864. 
Regular Appeal from a’ decision of Baboo’ 
Tarrakant Biddyasagur, Principal Sud- 
_ der Ameen of Jessore, dated the 80th 
January 1864. 


eure? Doss Roy (one of the Defendants) 
i Appellant, 


VETSUS 


Ramnarain Mitter (Plaintiff) Respondent. 


Mr. R. T. Allan nnd Baboo Juggodanund. 
Mookerjee for Appellant, 


Baboos Baneemadhub Banerjee and Siei- i 


nath Doss for Respondent. , 
_ Case No. 3180 of 1864. 


‘Special Appeal frowa decision of Baboo - 


Tarakant Biddyasagur, Principal Sudder 
Ameen,of Jessore, dated the lst August 
1864, “affirming a decision of Baboo 
HModoo Soodun Ghose,” Sudder ‘Ameen 
of that District, dated the 3rd March 
1863. , 


Gooroo Doss Roy (Defendant) Appelion, 


versus 
Bishtoo Chnrn Bhattacharjee and others 
(Plaintiffs) Respondents. “ 


Baboos Mohendr'o Loll Shome and Hem 
Chunder Bannerjee for Appellant. 


. Baboo Bungsee Dhur: Sein for Respondents. 
Clause 6 Section 23 Act X of 1859 refers only to | 


ossessory actions on the ground of illegal ejectment. 
fe does not apply to suits in which the plaintiff sets out- 
his title and seeks to have his right declared and pos- 
session given him in pursuance. of that title ; and foes 
not bar the jurisdiction of the Civil Courts in such suits, 
whether the plaintiff sues for wadilat or not. 


These cases were referred toa Full Bench 


by Trevor and Campbell, J. J. with the 


Jollowing order :— | 


Referring Order. Ik ticks eases the 
question is whether an under-tenant, 
‘alleging a permanent right in 
ean” bring a snit -in the Civil Court for 
the recovery of the same, on, the allega- 








'* Judgment orally delivered‘on 20th J une 1865. : 
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tion that he has-been dispossessed by the 
zemindar and others, or whethér, he can 
only sue in the ‘ Collector’s ‘Court under Sec- 
tion 23.Act°X of 1859. Tn the latter. case 
‘the period of limitation is one year, and. a 
person who, after, dispossession. for “any 
cause, omits or is unable to sue for» one year, 
would be wholly barred, , 


teer] 
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Is the present cases ‘the plaintiffs go to 
the Civil Court after having been 10° orir 


years out of possession, The-question seems 
to be— , 


First.— Whether a suit on accountof illegal 
ejectment under Clause 6 Section 23 Act X 
of 1859 is a mere possessory action, giving a 
remedy for ejection otherwise than in due 
course of law, nad in which the only question 
to be considerad is possession, and the legal- 
ity of the ejectment without reference to title, 
and whether consequently an action on title 
may be brought.against the zemindar in the 
Civil Court, or whether the Collector is 
bound to dispose of the whole ease, and the 
jurisdiction of the Civil Court is barred. 


Second.—In the latter case whether, when 


other persons-are included by the plaintiff’ 


as wrong-doers incommon with the zemin- 
dar, or the plaintiff sues for wassilat in 
addition tó possession, or otherwise- touches 
on matters beyond the jurisdiction of the 
Collector; : ‘the Civil Court then has janie 
diction in the whole case. 


It appears that there have been Suath 
decisions on this latter point, and we have 
- great doubts on the whole matter. We, 
therefore, refer these cases to a Full Bench. 


`The judgment.of the, Full „Bench was 
delivered as follows by— 

Peacock, C. J. We think that the ‘words 
“suits to recover the occupancy. oF posses- 
“t sion of any land,” &c., in Clause 6 Section 


` 23 of Act X of 1859 réfer only to possess- 


ory actions against the person. entitled to 
receive the rent; and not,to suits in which 
the ‘plaintiff sets out his title and seeks 
to ‘have his right. declared and possession 
given him iu pursuance of that* title. Full 


- meaning may, and we think must, be given to 
without) 


the words “ illegally ejected,” 
treating them as giving a wider sense to the 
words above, mentioned. +- : 


In many’ instances which may be suggest: 
ed under this Act, a zemindar, having a right 
to get. possession, ' would be guilty.” ‘of an 
illegal ‘act; if he ejected his ryot otherwise 
than byt means of a decree of a Court.. 
. instance, “Séétion 22° says! that—« When |; 
“an arrear ~of ront ibali -be adjudged to bè 


R f 
as a 


-“and the leaseholder to be ejected.” 


For’ 


REPORTER. Rulings. 


* due from any farmer or other leaseholdet 
“not having a ‘permanent’ or transferable 
‘Cinterest’ in -othe land; the lease ‘of such 
“lenscholder shall be liable to be cancelled, 
Now, 
i£ the lease i is liable to be canéelled, and the 
leascholder to be: ejeeted, the leaseholder 
would have no title as against the sigma 
seeking to’ cancel the. lease. Bue is 
declared! “that no such lease shall a can- 
“celled, nor tlie leaseholder ejecteil otherwise” 
“than in execution of a decree or order 
“ under the provisious of this Act.” 
; ane Be 


A zemindar, therefore, could not of his 
own authority: cancel the lease and eject 
the ryot forcibly, but must get the lease can- 
celled by.n decree of Court.- If regardless 
ofthe law, he, by force’ or otherwise, ‘turned 
the vyot out of his field, the ryot might say— 
‘You havo ejected me out of my lands with- 
“ outa decree of Court, Ehave therefore been 
“illegally ejected by you, and notwithstand- 
“ing that you muy have the title to éject 
“according to law, I have a right to be re- 
“stored. to possession during the pendency 
“of your action.” 
be under Clause 6 Section 230f Act X, must 
be brought within one year. But suppose the 


ryot sues alleging that he has committed no 


breach of the condition of his lease and that, 
apart from the question of meré possession, 
the zemindar had nofifthé whatever to eject 
him, and prays for possession with damages 
and - mesne profits; no such suit “is 
provided for by Section 23, -and it is clear, 
‘therefore, that the ryot is left to his remedy 
in the Civil Court in such a case. We. 
think he has that right equally whether he 
claims wassilat or not, i ; 


Looking to the whole Act, it appears to us 
that Clause 6 Section 28 does not take, from 
the Civil Court the power to try the ques- 
tion of title as between a ryot, ‘farmer, ov 
tenant, and the person to whom he pays reft. 
It follows, therefore, that in this action 
which is brought, setting ‘out a title by 
plaintiff, and asking s under the-above facts” 
to be declared ““ entitled ou the strength of 
& his documents to recover possession “of the 
“ lauds,” he will be entitled, if he makes ont 
his ease, to`n decree that he be put into 
possession of the dand with mesne profits, 
and have oinpensation in damages to cover 
the expense of demolishing , the “houses and 
garden, and. filling up, the tanks whieh aze 
said to have. beon excavated. 


thats 


+ The case will be returned to“ Mies ‘J ustice 
‘Trevor’ s Bench, -ee 2 0a toe 
- B 


That suit which would, 


2 


1 


‘ 


_which: party is in receipt of the rents.. 


“we reversed his decision on that point, we 
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` The 22nd February” 1867. 


ea ; -Present : 5 

The Hon’ ble G. Loch'and L. S. Je 

i i ; Judges.” rere 
MMeasurement—Entervenor. i : 


‘1 +> Casg No. 476 of 1866. ach 


Application for review- of judgment 
. {passed bythe Hon’ ble Justices: Loch-and 
Jackson, on: the 28th June 1866, in Mis- 
` Celluneous: Appeal No.13 of 1866." .. -- 


ee ‘Nundun. Lal, Peélitioner, es 
ae, ee versus ` : : 
: ae n Je 8. ‘Smith, Opposite Party. 


Me, G. C. Paul and Baboo Anund Gopal 
' + Paleet for Petitioner. i | 


Mr. TS Roch hfort for Opposite Party. ` 


“On application to the Colleator for an order for the 
measurement of certain lands unler Section 10 Act VI 
of 1862 B. C, a third party intervened, but the Col- 
lector. passed an order in favor of the applicant, which 
‘the Judge reversed in appeal, on the ground that the 
law gave the Collector no jurisdiction to determine the 
right to make ‘a measurement where the proprietary 
right to the land was contested. In special appeal the 


* High Court simply reversed the Judge’s order without 


any direction for the trial of the appeal byhim de novo. 
On review of judgment, the order of the Bigh Court 
‘was amended, and the case, remanded to the Judge to 
determine, according to Sections 9 ‘and 10 of the above 
Act, which party was in receipt ofthe rents and under 
-which of these Sections the application for measurement 


: had been made, and.to decide accordingly. 


_ Loch, J—I turk that our order has not: 
gone far - enough. Besides, reversing -the 
„order .of | the, Judge, we ought to have re- 
manded ‘the case to him for trial on the point 
of. possession,: -i e. the Jüdge should deter- 
terminé,. ns is, necessary by the terms of 
Sections 9 and 10 Act VI of 1862 B. C., 
At 
the same’ time. he should ascertain under 
- which of‘ these Sections the application has 
` been“ madė, The order of the 28th June | 
1866 should be amended accordingly. 

Jackson, J.—I quite’ agree that the order 
of this Court stopped short of the direction 
which it ought to have made. We reversed 
the. ‘decision of the Judge passed on appeal, 
upon.the ground that” the. Judge hnd-decided 
‘the-appeal upon a wrong principle ; bat when 
the Judge’s judgment turned on an erroneous 
view‘of his jurisdiction in the ‘matter; . and 
ought to have directed him-to take up the J 
appeal and try, it de novo, and to ascertain 
whether the. order of the Collector was 
right; and then he ought, in me first instance, 
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Section 9 and under Section 


to have determined ‘whether this was realiy 


| an application to the Collector under the 
‘powers conferred by Section 9 or by Section 


10 Act VI of 1862 B. C., and to have ap- 
plied the provisions of Sees Sections ac- 


cordingly. 


Section 21 Act VI of 1862 expressly 
declares that this Act shall be read with and 
taken as part of Act X of 1859. If that 


‘be 80, Section 77_ Act X of 1859 May be- 
read in this’ way : :—* When, in any suit be- 


<‘ tween 2a 
'& ynder-tenant under this Act or under Act 


landholder and a ryot : or 
“ VI of. 1862, the right to receive the rent 
“ of the land or tenure, cultivated or held by 
“ the ryot or under-tenant is disputed, and 

“such right is ‘claimed by or on"behalf of 
wa third person, on the ground that -such 
‘third person, ora person through whom. 
K he claims, has aefually and in goud faith 
"e received and enjoyed suclr rent before and 
“up to the time of the commencement of 
“the suit,’ then that shall be enquired 
‘into. ‘That apparently gives the ‘intervenor 
‘the right to be heard both in eases under 
10 Act VI -of 
1862, and thus we now find it necessary ‘to 


express an opinion on this point on which, 


we had formerly expressed none. 

* The intervenor will, I think, be entitled 
to be heard before the Judge, and the Judge 
will have to determine whether ‘the, plaintif 
or the intervenor was actually in receipt 
of the rents of this land, and decide accord- 
ingly on the application to measure ; ; that is, 
if the original applicant 'be found ‘uot to have 
‘been iù receipt of them, the Application 
should be refused. 





The 22nd February 1867. 
S Present: 
The Hon’ble C. B.. Trevor and F. A.. 
Glover, Judges. i 
Res judicata. 
Case No.. 2601 of 1866 >.. 
Special Appeal from a decision passed by 
the Principal Sudder Ameen of. East . 
Burdwan, dated the 11th August 1866, 
affirming a decision passed by the Sudder 


, Ameen of that District, dated the 24th 
~ July 1865. . 1. + ` 


Kliettronath Dey. (Plaintiff) Appellant 


foe 


versus 


Gosain. Doss Dey: ‘and others- (Defendante) 
aR Respondents. 


a 


“that 
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Baboos Rumesh Chunder Mitter and Nil 
~ Madhub Sein for Appellant. 


Baboos Chunder Madhub Ghose and Bama 
Churn Banerjee for Respondents. 


Five brothers, A, B, C, D, and Æ, executed an ikrar 
by which talook N and others were to remain in the 
possession and wader the management of A On A's 
refusal to vive his brothers their shares of the profits, 
they sued separately and obtainel decrees against him 
for the amount: ue to them. A's son now sues B for 
the sums which his father was compelled anler the 
ikrar ¢o pay his other hrothors, on the allegation that B 
alone was in possession of talonk -V and appropriuted the 
rents wrongfully. Herp that the present suit was not 
barred by the former suits under the ikrar, except so far 
as B's share in talook V was concerned, 

Trevor, J.—It appears that there were 
five brothers, Jagguanath Doss, Gossain 
Doss, Puddo Lochun Doss, Nil Kant Dogs, 
and Sreedhur Doss ; that on the 10th Magh 
1251 they executed an ikrar amongst them 
according to which talook Neamutpore and 
others were to remain in the possessiom and 
under the management of Juggunnath ; that 
subsequently Juggannath refusing to-give 
them their shares of the profits of Neamuat- 
pore, they sued separately and obtained 
decrees against him for the amount due to 
them. Khettarnath, the son of Juggunnath 
Doss, now sues Gossnin Doss for the sums 


which his father has been compelled by’ 


virtue of the ikrar to pay his other brothers, 
ou the allegation that Gossain Doss alone 
was in possession of the property of Neamut- 
pore nud approprinted the rents wrongfully, 
He made the other brothers of his father 
defendants pro formå. 
The Lower Courts both found in defend- 


aunts’ favor, the Principal Sudder Ameen 
holding that the suit was barred under 
Section 2 of Act VIIL of 1859. 


Plaintiff now appeals specially, urging 
the suit is -not barred; that the 
previous ‘suits were derided against his 
father under the ikrar, whereas the present 
suit is against Gossain Doss for having 
approprinted the rents wrongfully, which 
in the first tustance plaintiffs father was 
compelled to pay to each of the brothers 
severally under the ikrar ; that consequent- 
ly Section 2 of Act VIJE cannot apply, and 
the. suit should be enquired into on its 
merits. 

It appears that four of the brothers brought 
sepnrate suits ngninst the plaintiffs father 


‘for the rents-of Nenmutpore during 125b and 


1252 nnd obtained decrees for 
under the ikrar by which Jaggunnath was 
appointed manager, - 
sues ou the allegation that, though his father 
has been made liable under the ikrar, still, as 


“the ‘snme? 


Juggunnath’s son now V 





his father was not in possession of the pro- 
perty dnring those year's, and ns that posses- 
sion was wrongfully held: by Gossnin Dass 
who appropriated the rents and profits, he 
is entitled to bring an action against this 
person for illegally detaining that for which 
he has been made liable to others. 

We are clearly of opinion that, as regards 
the share of Gossuin Doss in Neamutpore, 
this action will not lie: In the suit which 
he brought against Jugguunath Doss, tho 
present plaintiti’s father, the plea raised 
was uon-liability in conseqnence of Gossain 
Duss’ possession.” That possession was con- 
siddred not to be proved, and on the ikrar 
which was admitted, the decree was given 
in Gossain Doss’ favor. No contention as 
to Gossain Doss’ possession of his share 
daring those years can agnin be raised 
between the parties to that suit or their 
privies. It follows that the present action, 
so far as regards Gossain Doss’ share based 
on his possession of it, cannot be enter- 
tained ; but as regards the shares of the 
other brothers, it may be entertained, though 
with what success it is not for this Court to 
say. Phe action brought by the other three 

brothers against Juggunnath Doss turned 
mainly on the ikrar, aud Gossain Doss was 
not a party tothe suit. It follows that his 
possession of his brother’s shares during 
the years 1251 and 1252 was not in issue, 
neither were the parties now before’ the 
Court then before it. ‘I'he case must, therc- 
fore, be remitted for enquiry whether 
Gossain Doss was in possession’ of and 
appropriated the profits of the shares ‘of 
his brothers, Puddo Lochun, Nil Kant, 
and Sreedhur ; if he was not, the suit must 
be dismissed ; if he were, plaintiff will be 
entitled as against Gossnin Doss for the 
umount which, in'the former eases, his father 
was compelled to pay.on their behalf under 
the ikrar. Ihe case is remitted accordingly. 





The 23rd February. 1867. 
Present: 
The Hon’ble Sir Barnes Peacock, Ke. Chief 


_ Justice, and the Hon’ble F. B. Kemp, 
` Judge. 
-Evidence— Statemeėnt of fact by 
Judge. 1 
Case No. 849 of 1866. f 
Miscellaneous Appeal from an order pass- 
ed by Mr. H. 8. Bivar, Officiating Judi- 
ciul Commissioner of Assam, dated: the 
“17th September 1866, affirming an order 
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passed 
Commissioner of Kamroop, dated the 
'” 6th September 1866. 


Mrs. Roussenu and another (Decree- 
holders) Appellants, 


. versus 
Mrs. Pinto(Judgment-debtor) Respondent. 


‘Messrs. R. V. Doyne unà IF. E. Peacock and 
Buboo Juggodanund’` Mookerjee for 


' Appellants. 


Ir. G. C. Paul for Respondent. 


A Judge cinnot give evidence in a case merely by 
making a `statement of fact in bis judgment, elf he 
intends the Courts to act upon his statement, be is 
bound te make that statement ja the same mapner as 
any other witness, i 


, Peacock, C. J,—Tse statement of the 
Deputy Commissioner is rather in the form 


“of a certificate than in the form ‘of a judg- 


` 


ment. But we apprehend it is a jadgment. 


A regular appeal was preferred from that | 
‘judgment to the Judicial Commissioner, and 


the question was whether the Deputy Com- 
missioner had or had not carried out the 
decree of the High Court, by delivering 
possession up to the Choonsalee Jan to the 
east of the Choousalee Hills, as described in 
Juggooram Ameen’s map. That was what, 
according to the decision of this Court und 
the subsequent order of the llth day of 
July 1866, the Deputy -Commissioner was 
bound to do. The question was whether he 
had done it or not, and the Judiciai Com- 
missioner had to decide that question, We 
apprehend that the Judicial Commissioner 
was bound to decide that question of fact in 
the same way as he would any other question 
of fact arising on regular appeal, viz. by evi- 
dence. ‘There was no evidence in this case. 
There was merely a statement of the De- 
puty Commissioner himself that he had put 


‘the decree-holders into possession of all the 


land up to the Choonsalee Jan as described 
in Juggoorum Ameen’s map as the eastern 
boundary. Now, a Judge cannot give evi- 
dence in a case, merely by. making -a state- 
ment of fact iu his judgment.. If the De- 


n -puty Commissioner intended that the Courts” 


vere to act upon his, statement, he wis 


. bound to make that stalemeut in the same 


manner as any other witness; and then 
having given his evidence, he might lave 
decided upon that evidence, and the Judicial 
Commissioner would have had to act upon 
that evidence and satisfy his own mind that 
that evidence was sufficient to prove the 
fact found by the Lower Court. But- there 
was no evidence, except the simple statement : 





by Captain J. F. Sherer, Deputy iof the Deputy Commissioner’s to show up 


to what point as the eastern boundary pos- 
session had been given. 

It appears to us, therefore, that the 
decision of tha Judicial Commissioner 
must be reversed upon the ground of 
an error in procedure which may have 
caused injury to the parties, and’ that 
tle case must be remanded tothe Judi- 
cial Commissioner, with a direction to take 
evidence as to what is the eastern boundary 
of the lands of which the Deputy Comniis- 
sioner, in executing the deeree of the High 
Court, has put the decree-holders into posses- 
sion. He may examive the Deputy Com- 
missioner as a witness if he think fit. But 
the case must go down in order that that 
point may be determined by the Judicial’ 
Commissioner upon evidence to be legally 
taken: 


amamaren mera 


The 231d February 1867. 
Present : i 


The Hon’ble L. S. Jackson and W. 
Markby, Judges. 


Anhancement—Notice. 


Case No. 2072 of 1866 under Act X 
of 1859. 

Special Appeal from a decision passed hy 
ùir. H. R. Maddocks, Judge of Bhaugul- 
pore, dated the 18th May 1866, reversing 
a decision passed by Mr. W. H. Grimiy, 
Assistant Collector of that District, 
dated the 15th January 1866. 


Bodhuarain Singh (Plaintiff) Appellant, 
"versus : < 


Rungolall Mundur (D efendant) 
Respondent. : 


Mr. R. E. Twidale for Appellant. 
Mr. C. Gregory aud Baboo Anund Gopal 
Paulit for Respondent, 


In a former suit brought by a ryot against the holder 
under a temporary jjara extending down to i271 a 
decree was passed maintaining the fjarudar’s right to 
enhance. But notwithstanding this decree, the ryot 
was by express agreement-allowed, and in fact continued, 
to hold at the old rates, On the expiration of theajara, 
the zemindar entered upon the lands, and after collect- 
ing a part of the rents for 1272, save the plaintiff a 
putnee of the estate from 1273 and an assignment of 
the right to collect the unvollectod portion of the rents 
of 1272. ‘The putneedar new sues to recover from the 
defendant the rent for the remainder of 1272 and for 
1273 at the enhanced rates decreed to the ijuradar, 
Hep that neither the zemindar nor the putnoedar 
could recover enhanced rents from the ryot without 
some notice. 


Jackson, J—Tux plaictiff in this case 
was a putneedir, He sued defendant tor 
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rent at an enhanced rate confirmed hy a 
decree of the Judge passed in 1862. This 
decree had, been obtained by the ryot in a 
suit to contest the right to enhance agninst 
Mr. Mellis, who held this estate under a 
temporary ijara extending down to 1271. 
After this decision had -been come to in 
his favor, Mr. Mellis entered into an arrange- 
ment with the ryot, and agreed to forego the 
benefit of the decree, and to allow the ryot 
to continue in occupation of the lands at 
the old rates. On the expiration of Mellis’ 
ijara at the end of 1271, the zemindar en- 
tered upon the lands, and collected the 
rents for 1272. The whole rents however 
were not collected, and the plaintiff taking 
a putnee from the year 1273 Fuslee, took 
also by assignment from the zemindar 
the right to collect the uncollected portion 
of the rents of 1272. He now seeks 
to recover from the ryot defendant rents 
for part of 1272, as well as for 1273 at 
the rates decreed in Mellis’ suit. 

The Deputy Collector, it seems, gave 
him n decree, which was reversed by the 
Judge, upon the ground that Mellis, who 
obtained the decree, had’ waived his rights 
under it; that consequently the decree was 
now dead in effect, and the plaintiff could 
not claim enhanced rent under it. Against 
this decision of the Judge, the plaintiff has 
appealed specially to this Court, and he 
contends that, as the deeree was obtained 
in a suit by the ryot to contest the ijaradar’s 
right to enhance his rent, that decree is 
permanently binding as between the ryot 
aud any one who represents the zemindar, 
and that the agreement subsequently made 
by Mellis to forego the benefit of the decree 
was only binding for the period of Mellis’ 
ijara, and does not bind either the zemindar 
or the plaintiff who now holds as putneedar. 


It appears to me that the sole question 
before the Judge in this case was whether 
the plaintiff could recover the particular 
sums of rent for which he sued, namely, 
rent for the year 1273, and a portion of 
1272, at the enhanced rate; and that, in an- 
swer to this svit, it was quite sufficient for 
the defendant to say that, notwithstanding 
the decree obtained by’ Mellis in 1862, he 
had been allowed to „hold, and had in fact 
continued to hold the lauds since then under 
express agreement that he was to hold at 
the old rates, and that the plaintiff had not 
given the defendant any notice, either under 
Section 13 Act X of 1859 or otherwise, that 
he would be called upon to pay at any 
enhanced rate, It appears to me that this | 


a a a A ae ac eC a ENEE 


suit ought to have been decided upon this 
ground alone; that if was premature and 
unnecessary for the Judge to raise the 
general question, whether (he decree obtained 
by Mellis had become of no effect in conse- 
quence of the agreement afterwards made 
between Mellis and the ryot; and that 
consequently the ‘decision of the Judge 
upon this point ought not to stand, but that 
the questiou should be left open for future 
decision in any suit which the plaintiff may 
bring against the defendant after notice 
for rent at an enhanced rate. I should ex- 
pressly wish to reserve my opinion upon 
thag questiou if it should come to be decided 
hereafter. - 

I would therefore affirm the decree of the 
Court below with costs, but upon the ground 
which I have above stated, nnd not upon 
the ground on which the Judge has decided’ 
it. 

Markby, J—I am of the same opinion. 
To what extent (if any) the zemindar could 
take advantage of the decree obtained by 
Mellis in 1862, it is not necessary to deter- 
mine. It is quite clear that, after what 
had taken place, neither he nor his assignee 
could do so without some notice to the ryut 
that he would be called upon for the higher 
rent, so as to enable him to exercise his 
option, whether he would remain in occupa- 
tion or not. 





The 25th February 1867. 
Present: 


The Hon’ble Sir Barnes Peacock, Kt. Chief 
Justice, nnd the Hon’ble O. B. ‘Trevor, 
G. Loch, J. P. Norman, aud Shumbou- 
nath Pundit, Judges. 


Ferries (Resumption of private—-by 
Government)—Suit for compensa- 
tion—Jurisdiction of Civil -ourts. 


Case No. 3354 of 1864. 

Special Appeal from a decision passed by 
Mr. C. 8. Belli, Judge of Rajshihye, 
dated ‘the 26th August 1864, modifying 
a decision of Mr. W. Wright, Principal 
Sudder Ameen of that District, dated the 
31st December 1863. 

The Collector of Patna (Defendant) Appel- 

lant, 


- BETSUS 


Romanath Tagore and others (Plaintiffs) Re- 
spondents. a 


? 
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Baboo Kishen Kishore Ghose for Appellant. 


Mr. R. T. Allan and Baboos Mohendro 
Lali Shome, Ashootosh Dhur, aud Baney 
Mahub Banerjee for Respondents. 


When a ferry previously held under private managa- 
ment has been declared to be a public ferry by ‘the 
Government under Section 8 Regulation VJ. 1819, an 
individual claiming compensation for the loss alleged to 
have been sustained by him in consequence of the ex- 
tension of the authority of the Governinent cannot 
svi an action in the Civil Courts to enforce his 
clam. 


This case was referred to a Full Bench by 
Morgan and Shumboonath Pundit, J. J. 


with the following order :— A 


Referring Order.—Turs is a suit for con- 
pensation for the loss sustained by the plaint- 
iffin conseqnence of the Government having 
“resumed ” a ferry which has hitherto be- 
longed to or been under the private manage- 
ment of the plaintiff. Itis brought against 
the ‘Collector of Pubna on behalf of 
Government.” 

An objection was taken before us at the 
hearing of the appeal, which had before 
been urged in 
jurisdiction of the Civil Courts was barred 
by Regulation VI. 1819; and a decision 
(The Government versus Brijo Soonder 
Dossee and others, 1848, S. D. A. Rep: p. 
456) was cited in support of the objection. 

That was a suit, according to the report, 
against the Joint Magistrate of Pubna and 
another for possession of a ferry. The 
Court held that it had no jurisdiction : (1) 
because the Magisirate’s official acts “ were 
exempt from the jurisdiction of the Courts ;” 
(2) because the Legislature had provided by 
the Regulation (Section 6) the machinery 
for settling the amount of compensation in 
such cases ; and although the Regulation did 
not eapressly (like the former Regulation 
XIX. 1816) exclude the ordinary Courts of 
jurisdiction from taking cognizarice of such 
cases, yet the proper construction of the 
later Regulation was, like the first, to ex- 
clude the Court’s jurisdiction. 

The Regulation provides a mode for the 
investigation of claims to compeusation, and 
for a report on the merits of any such claim 
to the Government ; but the law does not ap- 
pear ` to us to exclude the jurisdiction of the 
Civil Conrts in the manner stated in the 
decision, The question is one which may 
perhaps be properly brought under the con- 
sideration of a Full Bench, and we accord- 
ingly desire that the necessary steps may be 
taken for submitting tle matter of law ‘for 
their opinion. ' 


the Lower Conrts that the |: 


investigate the complaint of the suitor, 
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The judgment of the Full Bench was de- 
livered as follows by— 


Peacock, C. J.—The question in this casa 
is whether, when a ferry previously held 
under private management ‘has been 
declared to be a public ferry by the 
Government under the provisions of Regula- 
tion VI of 1819 Section 3, an individual 
claiming compensation for the loss alleged to 
have been sustnined by him in consequence 
of the extension of the authority of the 
Government can maintain any action in the 
Civil Courts to enforce his claim. 


In considering this question, it is necessary 
to remember that the Government of this 


country has in various Regulations, aad 
otherwise, always asserted< its paramount 


right to deal with ferries and claims to take 
tolls at ferries for the providing passage over 
rivers, &c. at its pleasure. See Regulation 
KVIITI of 1806 Section 2 Clauses 4, 5, 6; 
Regulation XIX of 1816; and Circular 
Order Sudder and Nizamut ‘Adawlut, 25th 
July 1845, No. 208. 


By Regulation XIX of 1816 Section 9, 
it was expressly provided that the Courts of 
Judicature should not take cognizance of 
any claims to deduction or compensation on 
account of the tolls levied at any ferry, &c. 

These words are not found in Regulation 
Viof 1819. Et is argued that the Civil 
Courts must therefore have jurisdiction. 


Section 1 of Act VIH of 1859 has been 
referred to in argument as giving such right. 
It says that “ the Civil Courts shall take 
cognizance of all suits of a Civil nature.” 
That is, the Civil Court is competent to 
and 
determine whether he has a legal right or 
uot. Although the Court has cognizance of 
the suit, it cannot decree for the plaintiff, 
unless he has a cause of action. The ques- 
tion then arises whether there is a cause of 


action vested in the claimant. 


Regulation VI of 1819 Section 8 de 
scribes what ferries are to be considered 
publie ferries. Clause 2 of that Section 
reserves to the Government the power of 
determining what ferries shall be deemed 
public ferries, subject to the immediate 
control of the Magistrates. It prohibits 
Magistrates from assuming the munagement 
of ferries which have not been let in farum, 
or held khas,, or otherwise subjected to 
assessment by the Collector, &e. without the 
previous authority of Govertiment, 

Section 3 requires lists of all public ferries 
to be stuck~ up in the cutcherries aid 


a 


’ 


1867. ` Civil THE WERKLY 





thannahs. Section 6 ennets that © such |. 
“ ferries shall exclusively belong to Govern- : 
“ment, and no person shall “be allowed 
“fo employ a ferry-boat plying for bire 
“at orin their immediate vicinity, without 
“ the previous sanction of the Magistrate or 
“ Joint Magistrate.” 

If the Regulation stopped there, it is 
clear that the plaintiff would have no legal 
claim under this Regulation for compensa- 
tion. Butit was considered not right to | 
deprive the party altogether of compensa- 
tion for the loss of privileges which had 
been de facto enjoyed, and the Sectivu then 


ces on to provide “ that due attention shall | 
g Pp 


“ be paid to all cluims forcompensation which 
“ may be preferred by iudividuals for any loss 
“ which may be sustained by them in conse- 
“ quence of the extension of the authority 
“of Government to ferries hitherto under 
‘their private management, and whieh 
‘may not have been heretofore let in far m, 
or held khas, or otherwise deemed subject 
& to assessment on account of Government.” 

An Act or Regulation does not usually 
give a right to claim compensation by saying 
that due attention shall be paid toa claim. 
But the Regulation goes further and shows 
how such claims are to be enquired into. 
Cluuse 2. says :—“ Claims of that nature 
“ shall be enquired into by the Magistrates 
“and Joint Magistrates, and their opiniou on 
“the merits of euch case shall be reported 
“ through the chaunel of the Superiatendent 
“of Police for the consideration and orders 
“ of Government.” 


- 


i 


It appears to us, therefore, that, when the 
Legislature said that these claims should re- 
ceive due attention, it meaut no more Yhan 
thut they should be enquired into iu the 
mauner provided by the Regualatiou, aud 
that it did not intend to: give any ‘right 
enforceable by suit in Court. 


The case is analogous to that of Stevens 
versus Peacocke, 11 Queen’s Bench Reports, 
p. 731, and Doe dem the Bishop of 
Rochester versus Bridges, 1 Barnwall’ and. 
Adolphus, p..847, where the Court of Queen’s 
Bench in'England laid it down that, if the 
Legislature creats an obligation to be 
euforced in a specific manner, as a general 
rule performance cannot be enforced i in any 
other way. 


We think that the rule laid down in the 
decision of the Sudder Court on the 18th, of 
May 1848, S. D. A. Rep. p. 457 was. ‘right, 
though we ‘do not adopt the reasons there 

assigned for the rule. 
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The decision of the Lower Court will be 
reversed, and a decree given for the defend- 
unts with costs. 





The 25th February 1867. 
Present. 


The Hon’ble G. Loch and W. S. Seton-Karr, 
Judges. 


ə» Orders to “ file with the record.” 
Case No. 2879 of 1866. 


Special Appeal from a decision passed by 
the Judge of Hooghly, dated the 20th 
August 1866, reversing a decision passed 
by the Principal Sudder Ameen of that 
District, dated the 16th June 1863. 


Nil Monee Banerjee (Plaintiff) Appellant, 
versus 


Shurbo Mungula Debeo (Defendant) Re- 
spondent. 


Baboo Kishen Sueca Mookerjee for Appel 
laut, 


r 


Buboo Romesh Chunder Mitter for Respond- 
. ent. fe. Me 


The order to file with the record aguin condemned as 
meaning less and as really amounting to no order at all. 


Seton-Karr, J.—-We regret very much 
that we must ngain remand this cuse owing 
to the Judge’s own fault. Ou the 18th of 
August, one witness having uppeared, the 
other witness Koilash Ghunder Banerjee put 
in a medical certificate from an, European 
practitioner, stating that he was suffering 
from diarrhea, aud requesting a few days 
rest. On this the Judge recorded the order, 
which this Court has repeatedly condemned, 
that the “ request should be filed with the 
record ’—ai order meaningless, and really 
amounting to no order at all, 

‘There was no reason whatever why the 
Judge should not have given the witness 10 


or 15 days’ lime to appear in Court. 


We remand the‘case; in order that the 
Judge may take the evidenco of this witness 
and ‘decide the case afresh, 
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The 25th February 1867. 
f Present : 


The Hon’ble G.‘ Loch and W. S. Seton- 
Karr, Judges. 


Decree for Contribution. 
Case No. 2640 of 1866. 
Special Appeal from a deciston passed by 
<- the „Judge of the Small Cause Court, 
exercising ihe powers of a Pr ‘wneipal Sud- 


der Ameen of Bhaugulpore, dated the 
‘lst August 1866, modifying a decision 


` pussed by the Sndder ‘Ameen of Mat, 


District, dated the 9th February 1866. 


Shaikh Otioollah (one of’ the Defendants) 
Appellant, 


VETSUS 


Mussamut Aseerun (Plaintiff) and others, 
(Defendants) Respondents, 


‘Mr. R. E. Twidale for Appellant. 


‘Baboo Romanath Bose for Respondents. 


Tn a suit for contribution, a decree cannot, and ought 
not, to pass joiitly “against all the defaulters. The 
decree should specify the par ticular suing to be paid by 
each pers--n. 

Seton-Karr, J.—Tux appeal before us is 
Jimited to one point, and that is that the 
Principal Sudder Ameen was wrong in re- 
versing the Sudder Ameen’s decision as to 
the apportionment of the shares, and in giv- 
ing ‘a joint decree against all the parties. 

We have heard both parties and aré quite 
“clear that the ruling of the Pr incipal ‘Sudder 
Ameen is wrong in law. -It hus already 
heen_ ruled (Weekly Reporter, 
“page” 170, Civil Rulings) that, ‘ina suit for 
contribution, a deéree cantiot and ought not 
to pass jointly against all the  defaulters. 
The, decree should specify ‘the particular 
sums to be paid by each person: 

The case quoted is on all fours with the 
„ense before us, The Sudder Ameen found, 

with advertence to the shares of each de- 
falter, thas the amount for which they were 
liable was so much respectively., The Brin- 

„cipal Sudder Ameen should not have revers- 


‘ed’ this, finding on the ground recorded by’. 


him, viz. that. it’ was not clear. for what 
amount each individual ‘defaulter was re- 
. sponsible, 

The -decision of the Principal . Sudder 
Ameen is sét aside, and the case is remanded 
to him that;he may apportion the share, of 

_ each defaulter’s liability, as the Sudder 
_ Ameen has done. If the decisiun of the first 
Court i is founded on “good.” and reliable eri 


THE WEEKLY REPORTER. 


Volume IHI,- 


Rulings. [Vol VIE. 





dence on this one point, the Principal Sud- 
der Ameen should follow the same. But he 
muy consider any evidence. tending ta show 
that Orjoollah, the special appellant before 
us, had retained possession of more shares 
than his own, aud was therefore liable for nr 
larger amount than the first Court had 
decreed, agnitist him. But, in any ease, the 
Principal Sudder Ameen must not lose sight 
of the correct principle of apportionment, of 
the liability against each defendant according 
to his share. Case remanded with reference 
to the above remarks. 





The 25th February 1867. 
Present: 


The Hon’ble H. V. Bayley and Shumboo- 
` nath Pundit, Judges. 


‘Enhancement — Evidence — Ex parte 
decision. 


Cuse-No. 2566 of 1866 under Act X of 1859. 


‘Special Appeal from a decision passed by 
the Judge of Backergunge, dated the 
17th July 1866. affirming a decision 
‘passed by the Deputy: Collector of that 
District, dated the, 80th April 1866. . 


Mufeezooddeen alias Bhaloo Mean (Defend- 
ant) Appellant, ; 


_ versus 
Woolfutoonissa Bibee (Plaintiff) Respondent. 


Baboo Buma Churn Banerjee for 
Appellant. 


Bahoo Kalee Mohun Duss for Respondent. 


* An ex parte decision is not sufficient avidence as to the 
rates of similar lands in the neighbourhood ou which ‘to 
base an enhancement of rent from 17 to 50 rupees. 

Bayley, J.—In this case wesee no reason 
to interfere in regard to so much of the 
decision as finds as a fact on the. evidence, 
that the pottak put forward. by special 
appellant as shewing him to hold at a fixed 
rent, was untr ustworthy. . i 

As to the rates, however: we must. remand 
the ease. 
ing to the appellant’s pleaded rates, and 
the rates taken by the’ Ameen, thiuks 


'| neither of them relinble. 


The Lower Appellate Court, then, . de- 
cides the case on au er parte decision as to 
lands in’ the neighbourhood, which, ‘raiges 
the rent from 17 to 50 rupees. 

‘We do aot think an ex parte decision ‘suffi- 
cient evidence for such an increase, 


The Lower Appellate Court, look- - 


bite E 
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The Court shonld get proper evidence 
of the rates paid for similar lands in the 
neighbourhood, as the Innd is admittedly 
near a bazar, and then re-decide the case 
accordingly. ms 

Remand accordingly. 

We have to notice that as. contrary to the 
standing rules of the High Court, only one 
plender has been appointed, and he is absent 
in another Court, the case has been heard 
ex parte, 


een neerarema 


The 25th February 1867. 
Present: 


The Hon’ble G. Loch und A. G. 
son, Judges. 


Macpher- 


Limitation — Pre-emption — Posses- 
sion under Section 264 Act VIIE of 
1859. > 


Case No. 2287 of 1866. 


Special Appeal from a decision passed by 
Mr. H. R. Madochs, Judge of Bhaugul- 
pore, dated the 31st July 1866, affirming 
a decision passed by Baboo Gobind 
Chunder Sandyal, Officiating Sudder 
Ameen of that District, duted the 29th 
January 1866. 


Mahomed Hossein (Plaintiff) Appellant, 
versus 


Mohsun Ali and others (Defendants) 
Respondents. 


Mr. R. E. Twidale for Appellant, 


Moonshee Ameer Ali and Baboo Dwarka- 
nath Mitter for Respondents. 

` Possession under Section 264 Act VIII of 1859, being 
merely symbolical, was held to have no legal effect as 
regards limitation, undor Clause 1 Section 1 Act XIV of 
1859, in a,case of pre-emption. 

Loch, J—Tae plaintiff claimed a right 
of pre-emption to certain property which 
one of the defendants had sold to the other, 
Tt appears that in June 1849, 
fendant had sold to the other, under two 
deeds of sale, an 8 anna and a 5 anna share 
of tho property in dispute. The plaintif 
then claimed a right of pre-emption, and per- 
formed the preliminary observances neces- 

-sary for the preservation of his right. In 
1850, the vendee defendant brought a suit 
to obtain the remaining 3 annas of “this pro- 
perty unden a right of pre-emption, but this 
suit was finally dismissed on 31st March 
1857 by’ the late Sudder Court on the 


ta 


the one de-. 


| 


18 annas which he alleged that he had pnr- 
chased. In 1857, the vendee defendant 
brought two suits against the vendors for 
the possession of the 5 and 8 anna shares 
seld to him, and on 14th July 1859 gota 
decree for 8 aunas, his other suit for § annas 
being dismissed. Appeals were preferred to 
the Judge in both cases. by whom the orders 
of the first Court were confirmed on 30th 
December 1861. and from this order special 
appeals were filed. In the meanwhile, the 
vendee defendant executed his decree, and 
was putin possession of the 8 annas on 6th 
August 1860, under the provisions of Sec- 
tion 264 Act VIII of “859. In 1862. the 
High Court reversed the decisions of the 
Lower. Courts and remanded both cases for 
further enquiry ; and on 20th December 1868, 
the Principal Sudder Ameen gave the vendee 
defendant a decree for both 8 anuasand & an- 
nas, and this order was confirmed by the 
High Court on 21st September 1864. 

Plaintiffs in this case sue on the ground 
of right of pre-emption, and instituted their 
suit on Sth December 1864, alleging that 
the vendee defendant had obtained actual 
possession only since the judgment of tho 
High Court of 21st September 1864 was 
passed. The present suit is for the 8 anna 
share, and the Lower Courts have held that 
the suit is barred by limitation vot having 
been brought within one year from the date 
on which defendants got possession under 
Section 264. 


The plaintiffs in special appeal assert 
that the possession referred to in Clause 
1 Section 1] Act XIV of 1859 must be an 
actual and not a symbolical possession ; that 
the possession uuder Section 264 is merely 
symbolical, and can have no legal effect us 
regards limitation, and in support of their 
argument, they quote a judgment of a divi- 
sion Bench reported in 2 Weekly Reporter, 
page 5, Civil Rulings, in which the Court 
held, that the words ‘‘ taken possession” in 
Clause 1 Section 1 Act XIVof 1859, 
meant an actual and not a mere constructive 
possession, so that a right of pre-emption 
may be enforced within a year from the pur- 
chaser taking manual possession of the pro- 
perty in dispute. Thotgh the rule laid 
down by the learned Judges in that case is 
very general, yet the facts in that case were 
very different from the facts,in the case be- 
fore us ; nor do the Judges appear to have 
taken into consideration, or to have had be- 


‘fore them, the question as tothe effect of 


possession given under- Section 264 Act 


ground thathe was uot in possession of the ; VIII of 1859. Whatever mny, Be. tie elvet 


c 
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of possession so given, the possession taken 
in 1860 was set aside in 1862, when the 
High Court reversed the decisions of the 
Lower Courts, and remanded the eases for 
further trial, We think, therefore, that the 
Lower Courts are wrong in considering the 
plaintifs case barred by limitation; and we 
reverse the judgments given by them, and 
remand the case for trial ou the merits. 


The 25th February 1867 
Fresent: 


Regulation Xi. 1622)—ZEffect of. 
Case No. 2577 of 1866 under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge of Backergunge, dated the 9th 
“July 1866, ‘affirming a decision passed by 
the Deputy Collector of that District, 
dated the 29th December 1865. 


Gunga Monee (Defendant) Appellant, 


VETSUS 


Mussamut Lnuteefoonissa Chowdhrain and 
others (Plaintiffs) Respondents. 


Baboos Romesh Chunder Mitter and Kalee 
Mohun Doss for Appellant. 


Baboo Kishen Succa Mookerjce for Respond- 
ae ents, 

An estate having been sold fer arrears of revenue 
under Regulation XI. 1822, it was, purchased by 
Government, and the Government, as landlord, raised 
the rents throughout the property. Hp that the 
revenue sale cancelled all former arrangements entered 
vinto intermediately by the former preprieters; and 
that the fresh settlement made by Government with 
the present proprietors will not restore former arrange- 
ments and rates, because they happen ta be the heirs 
. of the former proprietors. 

Loch, J.—We think that this appeal must 
be dismissed with costs. The appellant’s 
tenure is not one that was in existence at 
the time of the Deceunial Settlement, and- 
consequently it does not come within the 
meaning of the dependant talooks specified 
in Section 6 of Regulation VIII. 1798. 
When the estate was scld for arrears of ! 


= 4 2: y . 
The Howble G. Loch and H. V. Bayley, 
Judges. 
Sale for arrears of revenue (under 


. Ameen ; 


plaintiffs are not in any way bound by’ the 
acts of their predecessors done before the 
revenue sale. The revenue sale cancelled 
all former arrangements entered into inter- 
mediately by the former proprietors ; and 
the fresh settlement made by Government 
with the present proprietors will not restore 
former arrangements and rates, because they 
happen to be the heirs of the former’ pro- 
prietors. 


The 25th February 1867. . 
Present: 
The Hon’ble F. B. Kemp and W. Markby, 


Judges. 
Sale—Breach of warranty. 
à Case No. 247 of 1866. 


Regular Appeal from a decision passed by 
Moulvie Ltrut Hossein Khan, Principal 

` Sudder Ameen of Gya, dated the llth 
April 1866. 


Syud Sayef Ali (Defendant) Appellant, 
versus . 


Syud Mahomed Jowad Ali (Plaintiff) 
Respondent. 


Ur. C. Gregory and Baboo Dwarkanath 
Mitter for Appellant. 


Mr. R. E Twidale for Respondent. 
Suit laid at rupees 500. 

“A buyer may at once sue on a warranty of title if 
he can show that the seller has not a good ‘itle in 
accordance with his undertaking and that he hag 
sustained loss in consequence. 

Senble.—It does not follow as a matter of course that, 
on proof of breach of warranty, the buyer is entitled 
to receive back the whole of the consideration 
money ; or that, on its being ascertained that the seller 
had no title, the conditional sale is nullified. 


Harkhy, J.—Tue 4 annas and7 dams 
share of the property dealt with by the 
above conditional sale had already been the 
subject of litigation between the defendant 
and athird party, when the deed was execut- 
ed, and at that time the defendant held a 
decree in his favor of the Principal Sadder 
but on the 26th of November 1868, 
after the deed of conditional snle wns exe- 


Government revenue under Regulation XE. f euted, this decree was reversed by the High 


1822, it was-purchased by Goverument, and 
the Government, as. laudlord, raised the 
rents throughout the property, and thosé of 
this talook among the rest. Some years 
after, thé Government miade over the estate 


to the heirs of the former proprietors, but’ 
It was -on’ an: 


on an entirély new ‘footing. 
entirely new arrangement, and therefore the 


Court, the defendant’s title declared to be- 
invalid, and the. right of possession declare - 
ed to be in another person, 

Upon this the present plaintiff brought 
this suit, the plaint in which states shortly 
the above circumstances and proceeds thus :— 
“ Hence the right of Sayef Ali (defendant) 
ceased to exist, and he held no longer any 
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lien on the property sold. That for this 
reason, your petitionet has become entitled 
to recover the consideration-money with in- 
terest accrued thereon.” This we consider 


“to be substantially a claim for damages for 


breach of warranty of title, the damages 
being laid at the full amount of the consider- 
ation-money or loan. 

The plaiut was filed on the ond of Febru- 
ary 1864; the time fixed for repayment of 
the money, so as to.prevent the sale becom- 
ing absolute, was the month of Sawun 1271 
F. S. corresponding with the month of 
August 1864 A. D. i 


The answer of the defendant (arranging 
the allegations in a somewhat different order 
to what may appear in the written state- 
ment) amoants to this:—That there was no 
warranty of title, but that, if there was, 
still” the plaintiff cannot bring any ac- 
tion for two reasons, first, because the time 
for repayment of the consideration-money 
(by which we suppose the defendant means 
the loan) has not elapsed ; and secondly, 


„because at the, time of this suit being 


brought, the decision on the appenl to the 
High Court above referred to was under 
review, so that the defendant’s title had not 
been finally ascertained to be bad, and, there- 
fore, that there had been no ‘breach of 
warranty. 


With regard to the first issue, we are of 
opinion tht, looking to the deed, as we are 
hound to do, as a whole, there was a war- 
ranty of title,—in other words, a contract 
or covenant by the vendor with the vendee 
that, at the time of the sale, he had a good 
title to the property sold. 


With regard to the defence that the action 
is premature, because the time for repayment 
of the loan has not elapsed, we think that it 
is not well-founded. The defendant has 
misunderstood the cause of action ; it is not 
brought to enforce repayment of the loan, 
but it is an action for damages for breach of 
contract. A warranty of title amounts to a 
contract by the seller that, in consideration 
of the buyer purchasing the property and 
paying the consideration-money, he (the 
seller) will make good to the buyer any loss 
which the buyer may incur by reason of the 
buyer not having a good title to the property. 
This is.an absolute contract from the moment 
it has been entered into, and the buyer can 
sue upon it at once, if he can shew that the 
seller has not a good title in accordance 
with his undertaking, and that he has sus- 
tained loss in consequence. 
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The other. allegation of the defendant—. 


that, at the time this action was brought, the 
title of the defendant had not been finally 
declared to be bad—is also disposed of hy 
considering the true nature of the defend- 
ant’s cause of action. In this action the 
plaintiff is bound to show that there has been 
a breach of his undertaking by the defend- 
ant, that is, that the defendant has not a 
good title; the proceedings referred to of a 
chird party against the defendant, in respect 
tf this property, would not be in any way 
conclusive between the present parties as to 
the goodness or badness of the defendant’s 
titleeven if those proceedings had finally 
terminated in the highest Court of appeal. 
The defendant, notwithstanding those pro- 
ceedings, was at perfect liberty to shew in 
this action that he had a good title to the 
property sold. But this he has not attempted 


to do; and not having done so, it must be 
taken that his title is bad. 


None of the grounds, therefore, put for- 


ward by the defendant in answer to this suit’ 


can be supported. ! 

It is perhaps desirable to point out that 
though, as above stated, the buyer may at 
once bring an action on a warranty of title; 
if he can shew a breach of that warranty, 
it does not follow as a matter of course, that 
he is entitled to recover back, as damages, 


the whole of the consideration-money. Nor 


do we assent to an argument which has been 


put forward on the part of the plaintiff, and 


has received some countenance from tha 


Principal Sudder Ameen that, on its being 
ascertained that the seller had ‘no title, the 
conditional sale was (to use the expression 
of the judgment below) nullified. But no 
question arises on either of these points. 
We are not asked to set aside the deed, nor 
is any complaint made that the damages are 
excessive, . 

The decree of the Lower Court is, there- 
for e, affirmed, and the appeal dismissed with 
costs. i 

It is admitted that this decision governs 
appeal No. 246, which is also, therefore, 
dismissed with costs. 
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The 25th February 1867. 
Present: 


The Howble F. B. Kemp and W. Markby, 
Judges. f 


Ex parte decree — Section 119 Act 
VEIZI of 1859. 


Case No. 2005 of 1866. 


Special Appeal from a decision passed by 
Baboo Kadarnath Banerjee, Officiating 
. Additional Principal Sudder Ameey of 
East Burdwan, dated, the 2st April 
` 1866, affirming a decision passed by 
Baboo Bhooputty Roy, Officiating 


` Sudder Ameen of that District, dated the- 


' 21st August 1865. 


Radha Binode Chowdhry (Plaintiff) 
Appellant, o 


t 


versus 


‘Modhoo Soodun Sirear and others (Defend- 
auts) Respondents. 


` Baboos Romesh Ghunder Mitter and 
Mohesh Chunder Chowdhry for Appellant. 


a 


No one for Respondents. 


Process for enforcing a judgment (within 30 days- 
from which a defendant may apply to set aside an 
ex parte decree) has not been executed within themean- 
ing of Section 119 Act VIIL of 1859 until the ‘proceed - 
jngs in execution have been brought to a termination 
by a sale of the property attached, ~ 


Markby, J—Ix this suit, whieh was 
brought before the Sudder Ameen for the 
résumption of certhin lands held by the 
defendant under an alleged invalid lukheraj 
tenure, the plaintiff obtained ‘a decree 
‘ex parte on the 2nd of March 1863. The 
decree, besides being a declaratory one of 

the plaintiff's title, contained an order for 
the payment by the defendant to the plaint- 
iff of a certain sum for costs, 

The plaintiff, in order to obtain payment 
of this sum, proceeded to attach certain 
Yauds of the defendant, and on the 28th June 
1865 proclamation of sale was made for the 
“8th August 1865. 


On the 8th July 1865, the defendant put | 


in a petition to stop the sale, aud also to 
set aside the judgment, and to appoiut a day 
for proceeding with the suit, under Section 
119 of the Code of Civil Procedure. 

The prayer. of this petition was granted, 
‘aud the suit was proceeded with in ‘the 









usual way. Ultimately a decision was ` 


given in favor of-the defendant. 


The plaintiff appealed to the Principal 
Sudder Ameen, and urged that the ex parte 
decree was final ; that the Sudder Ameen 
had no power under Section 119 to set it 
aside, because more than 80 days, after 
process for enforcing the judginent had been 
executed, had elapsed ; and that all the 
proceedings subsequent to the 18th of July 
were without jurisdiction. 


The Principal Sudder Ameen “seems to 
have been under the impression that ‘the 
order made on the application of the 18th of 
July 1865 was for the adihission of a 
review, and disposed of this objection on 
the ground that “ no appeal lies against the 
order of the Lower Coutt admitting an 
application fora review,” and accordingly 
: he proceeded to hear the appeal on the 
merits which he dismissed. 


The plaintiff now appeals snd raises the 
sime point as to the jurisdiction of the 
Court of first instance. 


We have examined, the record and' find 
that the plaintiff is right in saying that the 
order made on the petition of the 18th July 
is not for the admission of a review, but to 
set asida the ex parte decree under the 
powers conferred by Section 119. The 
Principal Sudder Ameen was, therefore, mis- 
taken in the grounds on which he ` decided , 
this esse in favor of the defendant. But 
by the plaintiff's own showing, his objection 
is invalid on another ground : for,* ag 
appears by the aboye statement of facts, 
the applicntion to set aside the ex parte 
decree was made, after proclamation of sale, 
but before the sale took place. The provi- 
sion of Section 119, however, is that the 
defendant muy apply to set aside an ex parte 
decree “ within a reasousble time not 
“ exceeding thirty days after any process 
“for enforcing the judgment has been 
“ excuted to thy Court by which judgment 
“ was passed for an order to set it” aside,’” 
We are of opinion that process for enforcing 
a judgment has not heen executed within 
the meaning of this Section, until the ,pro-, 
ceedings in execution have been brought to 
atermination by a sale of the property 
atiached. ‘Fhe applicution under Section 
119 was, therefore, made within time, and 
the point as to whether the objection to the 
jurisdiction can be taken by way of appeal 
does not arise. 


. The appeal is dismissed, but without 
costs, the respondent not having appeared” 
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The 26th February 1867.* 


Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief |. 


Justice, and the Hon’ble C. B. Trevor, 
.G. Loch, J. P. Norman, and Shumboo- 
' nath Pundit, Judges. 


Limitation—Summary suit under Act- 
: YIX of 1841—-Possession— Regular 
suit to try title. 


' Case No. 856 of 1864. _ 


Application Jor review of judgment passed 
by Justices Bayley and: E. Jackson in 


Regular Appeal No. 198 of 1864. 


Loknarain Sing, Petitioner, 


versus 
Ranee Myna Kooer, Opposite Party. 
‘Mr. R. E. Twidale for Petitioner. 
Mr, R. T. Allan for Opposite Party. 


„A summary order made under Act XIX of 1841 and 


intended only to affect the question of possession, does. 


not operate as a bar toa regular suit to try the title. 
Such suit may be brought within 12 years according to 
Clause 12 Section I, Act XIV of 1859. 


This case was referred to a. Full "Bench 
by Bayley and E. Jackson, J. Ji, with the 
JSollowing order :— 


Referring Order _—Avrer hearing the ob- 
jections of the opposite party, we consider 


` that this application for review ought to be 
adinitted.- 


Mr. Twidale for ‘the applicant ‘has 
shown to us that our decision as regards the | 
application of Clause 5.Section 1 Act, XIV 
of 1859 to awards under Regulation XIX 
of 1841, conflicts with 
Justices "Steer and Glover as recorded at 
page 40 of Sutherland’s Weekly- Reporter, 


+ Judgment orally delivered on tth June 1865. 
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Volume 1, and again “with the opinion ex- 
pressed by Justices Morgan and Shumboo- 


‘| nath Pundit, as recorded nt page 342 of 


the sume publication, 


Under these circumstances the dint’ in 
question ‘must be reférred to a Full Bench 
for final determination. 


The judgment of the Full ‘Bench was 
delivered.as follows by— . 


Peacock, C, J.—Ye this were a suit 
merely, to set aside a summary decision as to 
tho right of possession “under Act XIX of 
1841, we are of opinion that, if any such 
suf& is maintainable, it shonld, under Clause 
5 Section 1 Act XIV of 1859, be brought 
within one year. 


Here the plaintiffs do not simply raiso the 
question whether the Judge’s order under 
that Act was rightly made; but seek to 
establish their own title and to be put into 
possession as the heirs of Chaen Sing and 
Nepal Sing. 

Two cases have been referred to, Gre- 
dharee Doss versus Nundkishore Dutt 
Mohunt, 24th June 1863, II Reports pub- 
lished by Hay, page 633, and ‘eee 
-Momeedoonissa ‘versus Mahomed Ali, 1 
Weekly Reporter, page 4U. 


The question is, does the summary order 
made under Act XIX of 1841, and intended 
only to affect the question of possession, 
operate as a bar to a regalar suit to try. the 
title ? _ 


The recital of that Act is as follows :— 

“Whereas much inconvenience has been 
“ experienced where persons have died pos- 
“sessed of moveable and immovenble pro- 
“ perty, and the same has been taken under 
“ pretended claims of right by gift or succes- 
“sion ; the difficulty of ascertaining the 
“ precise nature of the moveable property 
| ‘fin such eases, the opportunities for mis- 
‘appropriating such property and also the 
“ profits of real property, the delays of a 
“regular suit when vexatiously protracted, 
“and the inability of heirs when out of 
“ possession to prosecute their rights, afford- 
“ing strong temptations for thé employment 
“of force or freud in order to obtain pos-: 
“ session. And whereas, ‘from the above 
“ causes, the circumstance of actual posses- 
‘gion, when taken upon a succession, does 
“not, afford an indication of rightful title 
“equal to that of a decision by a Judge, 
“after hearing all parties, in a summary 
| suit, though ‘such suminary suit may not 
“be sufficient tò prevent a party. removed 
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“from possession thereby from instituting 
“a regular suit,’ &e. “ And wherens, it will 
“be very inconvenient to interfere with 
“successions to estates by summary suits, 
“anless satisfactory, grounds for suena pro- 
“ ceedings shall appear, and unless such pro- 
“ ceedings shall be required hy, or on the be- 
“halfof, parties giving satisfactory proof 
“that they are likely to be materially pre- 
-“Judiced if left to the ordinary remedy of a 
‘regular suit :— 
© “ Itis hereby enacted that, whenever a per- 


“ son dies leaving property, moveable or im- 


“ moveable, it shall be lawful for any person 
“claiming a right by succession thereto, or 
“to any portion thereof, ‘to make application 
“ to the Judge of the Court of -the District 
« where any part of the property is found or 
“gitunte for relief, either after actu 
“ possession has been taken by another per- 
“gon, or when forcible means of seizirg 
“ possession are apprehended, ” = 

Section 3 says :— 

. © And it is hereby enacted that the Judge 
«to whom such application shall be made 
“shall, in the first place, enquire by the 
« solemn declaration of the complainant, and 
«by witnesses avd documents at his dis- 
« gretion, whether there be strong reasons 
“for believing that the party in possession 
or taking forcible means for seizing pos- 
“ gegsion, has no lawful title, and that the 
Applicant or the person on whose behalf 
“he applies, is really entitled, and is likely 
“to be materially prejudiced if left to the 
“ordinary remedy of a regular suit, and 
« that the application is made bond fide.” 

_ Then Section 4 enacts :—— 

« And itis hereby enacted that in ease 
«thedudge shall be satisfied of the exist- 
“ence of such strong ground of belief, but 
« not otherwise, he shall cite the party com- 
« plained of, and give notice of vacant or 
«disturbed possession by publication, and 
“after the expiration of a reasonable time 
«shall determine summarily the right to 
“ possession, subject to regular suit as 
“hereinafter mentioned, and shall deliver 
“ possession accordingly.” 


Section 18 says :— 

« And it is hereby enacted tliat the deci- 
« sion of the Judge, upon the summary suit 
a under this Act, shall have no other effect 
« than that of settling the actual possession ; 
“ but that for this purpose it shall be final, 
“not subject to any ‘appeal or order for 
“ review.” f 





Section 17 says :— 

“ And itis hereby provided that nothing 
“in this Act contained shall be any impedi- 
“ ment to the bringing of a regular suit, 
“either by the party whose application 
“ may have been rejected, before or after 
“ citing the party in possession, or by the 
“party who may have been evicted from the 
“ possession under this Act” : 

If the summary order made under this 
Act is to be no impediment to bringing a 
regular suit, there is no necessity for setting 
aside that order. 

Then the question is, within what time 
is the regular suit to be brought to try the 
title to land and to be put into possession of 
it? That summary order cannot be pleaded 
or set up as a bar to the maintenance of the 
suit to try the title and to be put into posses- 
sion under that title. 

Clause 12 Section L, Act XIV of 1859 
fixes the period of limitation in suits for the 
recovery of immoveable property or’ of any 
interest in immoveable property to which 
no other provision of that Act applies at the 
period of 12 years from the time when the 
cause of action arose. 

We think, then, that the period of limita- 
tion in such a suit as this is 12 years, and 
not one year. 

The case will be sent back to the Division 
Court which referred it to us, with this 
expression of our opinion. 

We may add that we express no opinion 
as to the effect of summary orders other 
than those under Act XIX of 1841. 


The 26th February 1867.* i 
Present: 


The Hov’ble Sir. Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble ©. B. Trevor, 
G. Loch, J. P. Norman, and Shumboo- 
nau th Pundit, Judges. 


Section 14 Act VIII of 1859—Dis-' 


puted local jurisdiction—Rejection 
of plaint. 


` Cases Nos. 2100 to 2104 of 1864, 


"Special Appeals from a decision passed by 


Mr. F. J. Cockburn, Officiating Additional 


Judge of Backergunge, dated the Ath 








* Judgment orally desivered on 20th June 1865, 


` 


at UR 
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-*f competent authority to 
* “ estate; village, or other Known division of 


May 1864, affirming ` a décision’ of? The 


Principal Sudder Ameen of that District, 
dated the Ind May. 1863. > 


Hurronath Roy and others Dafenäants) ` 
Appellants, * Be a 


ver: sus 


„W. Scott and obliats hint) | 
Respondents. . R 


Baboos - 
Sein for Appellants, 


Mr. A, F Lingham and Baboo Onookool 


Chunder Mookerjee for Réspondents. 


Where a plaintiff sued in the Court of B for the re- 
covery. of ċertain lands and the defendant objected that 
the lands in question were not: in the district of B—* 
FELD that the Court had power, under Section 14 Act 
VILL of 1859, before it proceeded to try the suit, to 


enquire and determine tow hether the lands were in B 
or not. 

The rejection .of a plaint under the same. Section 
cannot give jurisdiction to a Court which does“ not | 
otherwise possess it. 


This case was Aee to a Full Bench by: 
Morgan and Shumbuonath Pundit, J.J 
with the following order :— 


Referring Order.——As our decision on 
these five cases is in conflict with ‘the-deci- 
sion of another -divisional Court passed in 
the case of special ‘appeal No. 2093 reported 


in pages 329 and 330 of the Weekly- Report- 
er, Vol. I, we admit the review, and wish thé 


point to be authoritatively decided by a Full 
Bench. 


_ The judgment of the Full Bench in No. 


2100 was given as. follows by— 


Peacock, C. J.—The plaintiff.in this case 
sued in the Backergunge Court for the recove- 
ry of certain lands, and the defendant objected 
that the lands in question ,were hot in the 
district of Backergunge. ‘ 

By Section 5 of Act VIII of 1859, the 
Court has jurisdiction if the land is situate 
within the limits to which the jurisdiction 
of the Court extend. Under Section ‘14 
the Court had power, before it proéeeded ` to 
try the suit, to „enquire and ,-determine 
whether the lands were in Backerguiige - ‘or 
not.. The proviso. to that Section is as 
Tallone _ 

ate Provided that, if it is shewn that. the 
“land in dispute has been adjudged by 
belong to an 


Sreenath Doss and Bunysee Dhur 





a lana situate within the local jurisdiction of 
“ another Court, the Court in which the suit, 
“ ig. -brought shall reject the plaint, or return 
“itto the plaintiff in ‘order.to its being 
s presented i in the.proper Court.” 

This seems to amount to no more than 
that,if, on the’ presentation of the -plaint, 
the Court ‘should find’ that the question has 
beén already determined by’ auy authority 
competent.to try ‘and decide it, the Court 
‘should reject the plaint, or return it for the 
purpose of being presented in the proper 
Court. `” 

It Gannot be said-thateither the decision 
ofthe Magistrate under Act IV of 1840, 
which found that: the defendant was in 
possession of these lauds, or the award of 
the surveyor, was a decision by a competent 
authority.” Neither the Magistrate nor the 
Superintendent of Survey had. power to 
determine the question conclusively, Iu 
order rightly to apprehend the” meaning 
and object of the proviso, it should be 
compared with Section 2. ae 

Two cases were  cited,—Shamkanto 
Lahoree vs Hurrish Chander , Chowdhry, 
Reports published by Hay and Co. Vol, 2, 


|-p. 483, as to which we need only observe 


that the rejection of a plaint under Section 
14 cannot give jurisdiction to a Court 
which does not otherwise possess it; and’ 
Houronath Roy vs. Anundo Chunder Roy, 1 


‘Weekly Reporter, p. 329, which is similar to 


the present case. 

The pointis a very clear one, and the 
papers must be sent back to the ‘Divisional 
Court, with an expression of our opinion that 
the Lower Court had” the power to try 
whether the land’ were in Backergunge or 


not. ' w 
The above order applies to specials 
appeals Nos. 2101, 21: 2103, and 2104 of. 


1864. 


“Phe 26th February 1867. 07} 

; . Present: 

The Hon’ble Sir Barnes ° Plusat; Kt., 

Chief Justice, and the’ Hou’ble L. 8. 
Jackson, Judge. 


Section 73°-Act VIZIT of. 1859--Inter- 
venors being made parties to a sut: 


Case No. 1980 of 1865. 


Special ` Appeal from a décision’ passed: 
by the Judge of Sylhet, dated the 21st 
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` April 1865, affirming a decision of the 
k Principal Sudder Ameen of that District 
` dated 23rd December 1864. 


Joy Gobind Doss (Iutervenor) Appellant, 


VETSUS 


Goureeproshad Shaha and others (Defend- 
: ants) Respondents. z 


Messrs R, V. Doyne and W. E. Peacock 
and Baboo Rajendurnath Bose for Ap- 
pellant. — s 


Baboo Anundgopal Paulit for Respondents. 


A person cannot be made.a party to a suit under Sec- + 


tion 73 Act. VIL of 1859 unless he is likely to be affect- 
ed by the result of -the suit. The title of the plaintiff 
only will forin the subject of the decree. 

. Where an intervenor claimed a portion of the subject 
matter of the suit, it was held that it would be most 
inconvenient and contrary to all principle if every per- 
son claiming a title adverse to those set up by the 

` plaintiff and the defendant in the suit should intervene 
and be introduced into the suit, so that, as soon as the 
plaintiff's title is determined against him, the intervenor 
might take up the case as a fresh claimant. 


Peacock, C. J.—In this case the plaintiff 
sned to have a declaration of right to certain 
lands and to recover possession of parts of 
those lands. Joy Gobind Doos intervened, 
alleging that a portion of the lands which 
were the subject of the suit between the 
plaintiff and the defendant belonged to him, 
aud it was ordered that he should be made 
a party to the suit. Š 

It appears to me thatit was wrong to order 
that he should be made a party to the suit, 
because, according to Section 73 of the 
Code of Civil Procedure it is only when it 
appears to the Court thut persous who may 
be entitled to, or who claim some share or 
interest in the snbject matter of the suit, 
and who may be likely to be affected by the 
result, have not been made parties to the 
suit, that the Court may direct such persons 
to be made either plaintiffs or defendants, 
as, the case may be. 


Now, here, although the intervenor claim- 
ed a portion of the subject matter of the suit, 
he was not likély to be affected by the 
result of the suit, because claiming adversely 
to the title both of the plaintiff and of the de- 
fondant, and not being a party to the suit, he 
would not have-been bound by the decision. 


The title which he claimed was not ad- 
mitted either by the plaintiff or by the 
defendant. He claimed no community of 
interest with either of them. The title set 
up by him was inconsistent with the title 
set up by the plaintiff, as well as with that 
set up by the defendant. The plaintiff 
elaimed the Iands as pertaining to talook 
No. 2; defendant claimed them as pertain- 
ing to. talook No. 12; and the intervenor 
claimed them as pertaining to talook 
No. 104. 


In a decision which is referred to in 
Baboo Ramapersad’s Edition of the Code 
of Civil Prucedure under Section 73, in 
the second note to that Section, the Madras 
Sudder Court held on the lith December 
1860, that “ the Section required no more 
“than that those persons should be joined 
“ as defendants whose claims were necessary 
“to be taken into consideration before 
“ deciding on the plaintiff's title, and that 
“it was the latter only which would form 
“ the subject of the decree.” 


Tt appears to me that that‘*decision was 
correct, and it is in accordance with the 
principles accepted in English Courts of 
Equity. Story (in his Work on Equity 
Jurisprudence, Section 1526, Vol. IL, p. 
993) says, “ The general rule in Equity is, 
“that all persons are to be made parties 
“who are either legally or equitably intar- 
“ested in the subject matter and result 
“ of the smt? 


Here, as I have observed, the intervenor 
claimed to be interested in the subject master 
of the suit; but he was not interested in 
the result or object of the suit, Bat, cor- 
rectly or incorrectly, he was in fact made 
a party. He was not made a plaintiff but 
a defendant ; and an issue was raised, whether 
that portion of the’ laad = which was 
claimed by the intervenor belonged to the 
plaintiff's talook, or to the defendants talook, 
or to the intervenor’s talook. ‘Thnt, how- 
ever, wasnot really an issue between the 
intervenor and the defendunt, but was oue 
between him and the plaintiff. The strict 
issue to be laid. down between the plaintiff 
and the intervenor, who was made aparty 
to the suit as a defendant, and . àlso between 
the plaintiff and the original defendant.. 
would have been whether the lands belonged 
to the plaintiffs talook or not. If that-had 
been the sole issue tried between the plaint- 
ifon one side, and the intervenor’ and the 
defendant on the other, the result. would - 
have been that, if the lands were found not 
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to beloug to the plaintifl’s talook, his suit | that the -appeal was between the defendant 
would have been dismissed as against both anda plaintiff. -The endorsement on the paper, 
the defendant and the intervenor. book was to the effect that the defendant was 

- The Court did substantially so find ; but it „appellant against the plaintiff as respondeat ; 
also found, unnecessarily, that the landa pa: | Whereas, I now find that the intervenor was 
longed to the defendant's . talook. That, | #ppellant against the defendant as respondent, 


however, ns it appears to'me, was the finding |> ‘This application for review is ‘allowed, the 
upon an issue not ‘raised as” between. ‘the | order remanding the case for a re-trial is 
original defendant? and the intervenor as | rescinded, the appeal of the intervenor is 
a plaintiff, but simply as between the |re-heard upon review, and upon that rè- 
plaintiff aud .the two defendants, viz. the | hearing, we affirm the decision of the Lower 
original defendant, and the intervenor de-| Appellate Court, and dismiss the appeal ° of the 
fendant. Consequently, the decision upon | intervenor with costs. 

that issue ought not to be binding in any other 
case as between the intervenor and the de- 
fendant, any more than if the simple issue 
had been tried whether the lands appertained 
to the plaintiffs talook or not. We express 
no opinion as to the merits of the case 
between the intervenor and the defendant. 
All that we determine is, that the decision 
in this case that the lands belonged to the 
defendants’s talook will not be binding upon 
the intervenor ia any other suit. 


The plaintiff’s suit having been dismissed, 
there is no necessity now to send the case 
back for a trial between the intervenor 
defendant and the original defendant ; for, 
- even if it should be found on the new trial 
that the lands belonged tothe intervenor’s 
_talook, the Court could not give him a 
` decree to recover the lund as ‘against the 
defendant. 


Story, I may observe, in his Equity Juris- 
prudence, lays it down as a general rule, 
that no person buta plaintiff can entitle 
- himself to a decree {see Section 522, Vol.- 
I, p. 585). The decision of the Madras Court 
cited above adopts the same principle. 
They say “It is the plaintiffs title only 
which will form the subject of the decree.” 
It would be most inconvéniedt and contrary 
to all principle, if every person claiming u 
title adverse to. those set up by the plaintiff 
and the defendant in a suit should intervene’ 
and be introduced into the suit, so that, as soou 
as the plaintiff’s title is determined against, 
him, the intervenor might take up the case, 
as a fresh claimant. > 
























Jackson, J.—I am of the same opinion 
for the same, reasons. 


The 26th February 1867. 
Present: 


The Hon’ble H. V. Bayley and Shumboo- 


nath Pundit, Judges. 


Alluvial Land—Survey Award--Suit 
for rent. Si 


Cases Nos. 2575 to 2593 of 1866 under Act & 
, -of 1859. 


Special Appeals from a decision passed by 
the Judge of Iymensingh, dated the 31st 
August 1866, reversing a decision passed 
by the Assistant Collector of Jumalpore, ` 
dated the 14th June -1866. 


Tarinee Kant Lahoory (Plaintiff) Appellant, 
versus 


Hanee Mundul’ and others (Defendants) 
>, Respondents. 


„Mr. J. S. Rochfort and Baboo Chunder 


For the reasons stated, it is unnecessary | ~- Hadhub Ghose for Appellant. 
to send the case back for anew trial to de- 
termine as between the intervenor aud the 
defendant whather the lands appertain to the 
intervenor’s talook or to the- defendant’s 
talock, i 


: I may add that, when the review was 
-moved for, I was under the impression that 
‘the intervenor was.one of the plaintiffs, and 


Baboos Romesh Chunder Mitter and Kalee 
Kishen Sein for Respondents, 


“In a case ‘for setting asfde a survey award which 
declared the plaintiff and the opposite party entithd to 
certain chur lands to the extent they bad respectively: 
lost by diluvion, and the residue to be held: jointly 
according to their sha:es—Henb that the opposite 
party -hat no right to sue for rents on th ‘plea of joint 


>, 


204 Civil THE 


WEEKLY REPORTER. 


Rulings.’ (Vol. VII: 





possesion, for he must first have fixed what lands are to 
be appropriate’ by bim and what by the intervenor 


separately for the loss suffered by each party by dilu- ’ 


vion, and after thst, how much and what of the re- 
mainder is entiled to be held jointly. 


Bayley, J—Ir is admitted thatthese fifteen 


„ cases are fo be governed by one and the 


same decision before us in special appeal. 

Plaintiff is special appellant, and claimed 
rents to the extent ofa seven annas share 
from certain ryots of chur lands, 

One Shaina Kaut (special respondent) in- 
tervened. 

It appears that the Survey authorities had 
recorded these chur lands as jointly belong- 
ing to the plaintiff and Shama Kant, the® in- 
terveuor, in proportion to these shares in the 
original aslee mehal. 

Shama Kant sued to set aside this demnr- 
cation, stating that he was in possession: of 
the whole, and it was decided by Mr. Justice 
Glover (then ‘Judge of the District) that each 
party should first receive an equivalent from 
the chur to the extent which each had losi 
by alluvion (that amount being recorded in 
the order) and divide the remainder ia pro- 
portion to the share of each in the original 
asiee lands. ‘The quantity of the chur lands 
was also set forth in that decision. 

Plaintiff brought a suit for measurement 
of all the lauds on his alleged right of joint 
possession under the- survey, and was con- 
silered by the High Court entitled to do so. 
The point, however, then more directly de- 
termined was that withholding of reute Ly 
ryots did not destroy plaintiff's possession, 
and that the civil decree in Lis favor passed 

. in a case in which the plaintiff was a defend- 
apt, aud in which intervenor’s suit was dis- 
missed, néed not-be executed by the plaintiff. 


It was not noticed, however, on that occa- 
tivu that the’ decree passed in the suit of 
Shama Kant awarded a separate distribution 
of large parcels of lands to either party, 


and whieh will leave a small fraction 
alone of the chur lands to be held 
jeintly as required by the decree. It does 


not distinetly appear that in the Civil Const 
it was found thas that intervenor was not 
in possession. ‘The Survey authorities are 
not shewn to have actually given possession to 
the plaintiff, and the decision in the measure- 
ment case went only to decide that the 
fuct of ryots withholding rents from plaintiff 
was not a-legal dispossession. In the measure- 
ment case, the first Court ‘decided that 
plaintiff had some possession as a joint sharer, 
and the Lower Appellate Court did not 
decide anything, but that since 1266 plaint- 
iff’ had” not recived rents: 


. ‘ 


| stances of these cases, 


ed rents before that year, and this must refer 
to his doing so nnder a joint right. 

Now, the first Court holds that the decree 
in the measurement case left the question of 
possession no longer open, and that it had 
found possessiou with the plaintiff. 

The Lower Appellate Court decides that 
the evidence shows plaintiff to have been in 
possession before the decision of the. Civil 
Court and also after the decision of» the 
measurement case, 


Now, as the Civil Court decree has fixed 
and determined rights, any possession of 
the parties in opposition to this decree can- 
not be legal and real. There may be room 
to doubt ifthe High Court correctly said 
that the decree in the Civil Court could not 
be executed by the plaintiff. 


We think that, under the peculiar circum- 
plaintiff should not 
be allowed to sue for rents on the ground of 
the decree in the mensurement case. Plaint- 


“iff must first have fixed what lands are to 


be appropriated by him and what by the 

interveuor separately for the loss suffered by 

each party by diluvion, and after that, how 

much and what of the remainder 

to be held jointly. . 
Plaintiff, moreover, has not given below 


proof of his having collected before from the 
ryots whom he is now suing, either for the 


is entitled . 


‘equivalent to saying that plaintiff had obtain- l 


period preceding the present suit, or preced- , 


ing 1266, since which time it wns found in 
the measurement case that the ryots had 
ceased to pay rents to the plaintiff.. 


We do not then thiuk that plaintiff can l 


urge successfully that the iutervenor has no 
authority to plead possession in opposition 
to the decree of the Civil Court, as plaiutiff 
himself is urging a right to collect rents for 
lands, possession of which was neither found 
with him, nor was awarded to him by that 
decree. Thus plaintiff cannot be allowed to 
sue for rents against that decision, aud 
when he cites that decision against the in- 
tervenor, it is also to be equally cited against 
him. 


We think on the whole that the order of 
the Lower Appellate Court is right. It is 
for plaintiff to adopt some other course to 
obtain and hold‘ possession of that which 
may be found to belong to him out.of the 
chur lands botl separately and jointly, and 
to collect the rents. 


The special appeals in all these fifteen 


` This may” be | cases are, therefore, dismissed with costa. 
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The 26th February 1867. ae of the Budder Ameen of that District, 
Present: ` : dated the 29th December 1864. 
The Hon’ble G. Loch and W. S. Seton-Karz, Ramoñoogra Chobey (Defendant) Appellant, 
: Judges. | i versus 


Section 208 Act VIII of 1859 — 
` Assignee of decree. 


- Case No. 898 of 1866. 


Miscellaneous Appeal from an.order passed 
by the Judge of Sylhet, dated the 29th 
September 1866, reversing an ordér 
passed by the Sudder Moonsiff of that 

° District, dated the 19th April 1866. 


Shamanund Surmal (Deerée-holder) | 
Appellant, 


versus 


Shumboo Chunder Doss.and others (Judg- | « 
ment-debtors) Respondents. 


Baboo Greesh Chunder Ghose for 
. Appellant. 


No one for Respondents. 


Section 208 Act VITI of 1859 puts a party to. whom a 
decree is transferred into the position ofthe original 
decree-holder, and entitles him to have the decree exe- 
cuted as if application were made by the original decree- 
holder. 


Loch, J.—We think that the Judge has 
overlooked.the effect ‘of Section 208 Act 
VIII of 1859, the concluding words òf], 
which clearly put a party to whom a deer ee 
is transferred into the position of the origin- 
al decree-holder, and entitle him to have 
the decree executed as if application were 

. made by the original decree-holder. We 
reverse the order of the Judge with costs, 

-and we remand this case to him to dispose 
of the objaction raised before him in appeal 
by the judgment-debtors. À ; 





The 27th February 1867. 
Present: 


The Hon’ble Sir Basher Peacock, Kt, Chief 
Justice, and the Hon’ble L. S. Jackson, 
Judge. > ? 


Appeal—Arhitration. 
Case No. 2843 of 1866. 


‘Special Appeal from the decision of the 
Additional Fudge of Tirhoot, dated the 
23rd July 1866, affirming. a decision 


| Musiamut. Patmoorta Chobayan (Plaintiff) 
Respondent. 


Baboo Kalee Kishen Sein for Appellant. 


Baboo Debendronarain Bose for Respondent. 


A judgment of a Court given in accordance with an 
award of arbitration; is final even if there has been’ 
corruption and misconduct on the part of the arbitrators. 


Peacock, C. J.—Sxction 324 Act VIII of 
1859 says :—“ No award shall be liable to bo 
“set aside, except on the ground of corrup- 
“tion or misconduct of the arbitrators or 
“umpire. Any application to set aside an 
“award shall be made within ten days after 
“the same: has been submitted to the Court.” 


Section 325 enacts. as follows :— 


“If the Court shall not see cause to remit 
“the award or any of the matters referred to 
“ arbitration for re-consideration in manner 
“ aforesaid, and if no application shall have 
“ been made to set aside the award, or if the 
 Court-shall have refused such application, 
“the Court’ shall proceed to pass judgment 
‘according to the award,” * * * * “and, 
“ upon the judgment which shall be so given, 
“ decree shall follow and shall be carried 
“into execution in the same manner as other 
“decrees of the Court.” In every- case in 
“ which judgment shall be given according to 
“ the award, the judgment shall be final. 4 

The Judge on appeal says that he cannot 
set aside the award except for corruption and 
misconduct. . The Moonsiff. by whom the 
case was referred to arbitration, having given 
judgment according to the award, that judg- 
ment was final. It appears to me that the 
Judge on appeal could’ not have set aside 
‘the award, even if there had been corruption 
and misconduct, for, according to Section 
325, the decision of the first Court was 
declaréd to be final. 

The decision of the Lower Court is afirm- 
ed. with costs. 

Jackson, J.—The application to set aside 
an award must be made to the Courts which 
directed „the -reference to arbitration, and 
within ten days after the award has been. ` 
submitted to the Court. Butif the- Judge 
refuses to comply with the application, and 
gives judgment in accordance with the 
award, then the judgment is final, 


: $ i A 
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The 27th February 1867. 


Present :° 
The Hon’ble L. S. Jackson and W. Markby, 
Judges. 
MMeney-decree (Rights of judgment- 
creditor under). ` 
Case No. 2170 of 1866. 

Speciul Appeal from a decision passed by 
ir. J. R. Muspratt, Judge of Purneah, 
dated the 24th April 1866. affirming a 

, decision passed by Hr. W. Dacosta, 


Officiating Principal Sudder Ameen of | 


that District, dated the 26th July 1865. 
Mussamut Moona (Plaintiff) Appellant, 
+ versus 


Chand Monee Gossain (Defendant) 
Respondent. 


Baboos Sreenath Doss, -Mohesh. Chunder 
Chowdhry, and Kalee Kishen Sein for 
Appellant, 


Mr. C. Gregory and Baboo Dwarkanath 
Mitter for Respondent. 

: A judgment-creditor, under a simple money-decree, 
has n> lien whatever upon any portion of the property 
of a judgment-debtor, and therefore any alienation or 
incumbrance created by the judgment-debtor, prior to 
attachment in execution, must be held to be valid. 

_ Markby, J. (Jackson, J., concurring). 
-—In this case the plaintiff, special ap- 
pellant, sues to recover possession of n 
village granted to her under a putnee 
pottah by two persons who are respectively 
the sonand widow of Furzund Ali. The 
defendant, who is the respondent, had 
purchased a decree which one Faiz Buksh 
obtained against the son anl widow in 
respect of a debt.of Furzund Ali, That 
‘decree was aguinst them in their representa- 
tive capacity, and it is simply a money- 
decree. Subsequently, the defendant 
purchased from the son Dowd Ali (who 
seems on this matter to have represented 
the widow also) a 14 anuas share of the 
same village, and the question in this case 
is whether the defendant can maintain 
possession of the village to the exclusion of 
the putneedar. Now it is quite ‘clear that, 
under the purchase from Dowd Ali, she can 
claim no rights as against a prior purchaser ; 
and the only question therefore arises as ‘to 
__ her position as representative of the rights 
.of Faiz Buksh, the judgment-creditor. Now 
if she, as representing Faiz Buksh, had 
chosen to attach this property in execu- 
tion of the decree, there is no doubt she 
could have done so; but according to the 





law of this country, as I understand it, n 
judgment-creditor, under a simple money- 
decree, has no lien‘ whatever upon any por- 
tion of the property of a judgment-debtor, 
and therefore any alienation or ineumbrance : 
created by the judgment-debtor, prior to 
attachment in execution, must be held to be 
valid. Itis admitted in this case that no 
attempt has yet been made by Radha Bibee 
in any way to execute the decree, and there- 
fore the putnee which was created long 
prior to her purchase, must be held to be 
valid as against her. 

The decision of the Lower Appellate 
Court, therefore, must be reversed, and the 
appeal decreed with costs. 





The 27th February 1867. 
Present: 

The-How’ble F. B. Kemp aud W. Markby, 
Judges. 
Pre-emption—Re-sale. 

Case No, 2211 of 1866. 


Special Appeal from a decision passed by 
the Judgeaf Dinagenore, dated the 5th 
June 1866, reversing a decision passed by 
the Deputy Collector, exercising the powers 


of a Sudder Ameen of that District, dated ~. 
+ -the 31st August 1865. : 


Putooaram (Plaintiff) Appellant, 
verses f 


Sham Lal Sahoo and another (Defendants) 
: Respondenis. : 


Mr. R. E. Twidate for Appellant. 
. Baboo Romunath Bose for Respondents. -- 


A re-sale cannot destroy the right of pre-emption in 
a property the sale of which is admitted by the vendor, 

Kemp, J.—Tuts was a suit by one co- 
sharer against another in „right of pre- 
emption. Both the parties are Hindoos. 

The defendant and his vendee put in an 
appearance. The vendor admitted the sale, 
but urged that it had been cancelled within 
afew days after its completion, and that, 
therefore, the right of pre-emption did not 
attach. 

The Court of first instance found that 
the alleged ve-transfer of the property by the 
vendee to the vendor was fraudulent, and 
set up to deprive the plaintiff of his right 
of pre-emption, : 

The Lower Appellate Court, without 
giving any reasous whatever, simply ob- 
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served “that he could not see anything 
fraudulent in the defendant’s conduct. ‘The 
decision of the first Court was reversed. 

It has been contended before us,— 

Isé.—That the right of pre-emption is one 
peculiar to the Mahomedan Law, and can- 
not be claimed by the parties to this suit 
who are Hindoos. | 

2nd.—That the preliminaries required 
by the Mahomedan Law were not* complied 
with by the plaintiff. $ 

Srd.——That the re-sale was bond fide and 
extinguished the-right.of pre-emption,- if 
any, possessed by the plaintiff. 

The first point was not raised below. 
Qu the contrary it was contended that the 
plaintiff had not complied with the re- 
quirements of the Mahomedan Law. In some 
districts, the custom of pre-emption obtains 
amongst Hindoos, and has been recognized 
by decisions of the late Sudder. If the 
defendant wished to rely upon any custom 
in the Zillah of Dinagepore to the contrary, 
he should have raised the plea. . 

The question as to the compliance by the 
requirements of the 
Mahomedan Law, was not seriously con- 
tended below, and was not put in issue, 

Whether, admitting that the re-sale was 
boné fide, 
pre-emption, a sale having taken place, is a 


plaintiff with the 


it would destroy the right of 


new point which we are not called upon to 


. . 
decide; for, on referring. to the evidence of | - 


the vendor, defendant, we find that he ad- 
mits that the re-sale by him to the co-defend- |. 
ant, Sham Lal, was made a few, days 
before he was examined in Court, and, 
consequently, subsequent to the suit brought 
by, the plaintiff to enforce his right of 
pre-emption; such re-sale cannot destroy 


the right of pre-emption of the plaintiff 


in the property, the sale of which is ad- 
mitted by the vendor defendant. 

The decision of the Judge is, therefore, 
reversed, and that of the Court of first in- 
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stànce restored with costs and interest, and 


this appeal decreed: with costs and interest. 





The 27th February 1867. 
Present: 


The Hon’ble Sit Barnes Peacock, Kt., Chie? 
Justice, and the Hon’ble L. S. Jackson, 
Judge. 


Evidence — Pre-emption — Sale for 
e. arrears of revenue. 


"Regular Appeals from a decision passed by 


Mr. A. Abercrombie, Judge of Dacca, 
dated the 16th July 1866. 


Case No. 299 of 1866. 


Juggobundhoo Dutt and others (Defendants) 
Appellants, . 
versus 


Pran Kishen Banerjee and another (Plaintiffs) . 
Respondents. 


Baboos Romesh Chunder Mitter and Kalee . 
Mohun Doss for Appellants, 


Baboo Sreenath Doss and Dwarkanath 
Mitter for Respondents. 


Soit- laid at rupees 4,927-4, 
Case No. 386 of 1866. 


Pran Kishun Banerjee and another (Plaint- 
iffs) Appium 


versus 


Juggobundhoo Dutt and others (Defendants) 
Respondents. 


Baboos Sreenath Doss and Dwarkanath 
Mitter for Appellants, 


Baboos Romesh Chunder Mitter and Kalce 
Mohun Doss for Respondents, 


Suit laid at rupees 2,072-10-6. 


Ifa particular mouzah has been held for many years 
us part of a particular mehal or zemindaree, the fict 'ng 
such holding affords a strong presumption that it ‘i. 
part of that mehal, even as against a ‘purchaser nt 
asale for, arrears of revenue -of another mehal Who 
claims that pait of the, mehal purchased by him, l 
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is not conclusive evidence against such auction-pur- 
ehaser, nor conld any length of adverse bolding prior 
to his purchase preclude the auction-purchaser from 
recovering it, if le could show clearly that it belonged 
te the mekal which he bad purchased. 


Peacock, C. J.—Tuu plaintiff, as the 
nuction-purchaser of Nowara Mehal, would 
be entitled to recover possession of Mouzah 
Khurees, if he could show. that is was a 
part of Nowara Mehal. The copy of the 
hukeekuts of the years 1209, 1214, and 
1216, to which the Judge has referred, are 
not evidence, There is nothing to show for 
‘what purpose those hukeekuts were made 
out, or why copies only should be produced 
instead of the originals; nor is the rooba- 
karee in the foreclosure case produced. 


It appears to us that there is no sufficient 
evidenco on the part of the plaintiff to rebut 
the evidence adduced on the other side to 
show that Mouzah Khureea was part of 
Khalissa Mehal, and that it was held by 
. Dr. Lamb for many years as part of that 
mehal, and not part of Nowara Mehal. 


If a particular mouzah has been held for 
many years as part of n particular mehal or 
zemindaree, the fret of such holding affords 
a strong presumption that itis part of that 
mehal, even as against a purchaser at a sale 
for arrears of revenue of another mehal who 
claims that part of the mehal purchased by 

‘him, It is uot conclusive evidence against 
such auction-purchaser, nor would any length 
of adverse holding prior to his purchase 
preclude the auction-purchaser from recover- 
ing it, if he could show clearly that it be- 
longed to the mehal which he had pur- 
chased.’ In this case there is no sufficient 
evidence to satisfy us that it was part of 

“Nowara. The plaintiff, therefore, as the 
auction-purchaser of Nowara at a sale for 
arrears of revenue, had not made out his 
claim. As the purchaser of Khalissa, which 
he purchased by private sale, he has only 
the same rights as those from whom he pur- 
chased it. As the defendants and their 
father paid rent to the owner of Mehal 
Khalissa for the mouzah in dispute, the 
plaintiff, as the purchaser of Khalissa, cannot 
treat them as trespassers, and turn them out 
of possession. 

The decision of the Lower Court must be 
reversed. 

- that the plaintiff is not entitled to recover as. 
-owner of Nowara Mehal, and thatehe is not 
entitled at present, as owuer of Khalissa, 

_ to treat the defendants as trespassers, This 
. judgment does not determine the extent of 

the rights which the defendants have under 


. 


The effect of this judgment is- 





the owner of Khalissa Mehal. This suit, 
which is to recover possession, must be dis- 
missed with costs. 


Upon the appeal of the defendant (No. 
299), the decree of the Lower Court is re- 
versed, and a decree given for defendants 
with costs in that Court, and the costs of 
this appeal to be paid “by the respondent. 


The appeal of the plaintiff (No. 886 of 
1866) is dismissed with costs to be paid by 
him to the defendant, i 


If the decree of the Lower Court has been 
registered, this decree must also be register- 
ed, otherwise it need not be registered. 


| It would seem from the judgment that it 


has not been registered. 





The 27th February 1867. 


Present: 


The Hon'ble F. B. Kemp and W. Markby, 
: Judges. ` 


Special Appeal—Costs. 
Case No. 2372 of 1866. . 


Special Appeal from a decision passed by 
the Judge of Tirhoot, dated the 29th 
-June 1866, modifying a decision passed 
by the Principal Sudder Ameen of that 
District, dated’ the 15th- August 1865. ` 


Achumbit Singh (Plaintiff) Appellant, 
versus 


Kunhya Lal Mohajun and others (Defend- 
ants) Respondents. 


* Hr. R. E. Twidale for Appellant. 


Baboos Kishen Kishore Ghose and Greesh 
z Chunder Ghose for Respondents. 


As a general rule, a special appeal will not He on a 
question of costs alone, particularly when it is not 
shown that the Court has exercised its jurisdiction ille- 
gally or contrary to any rule having the force of law. 

Kemp, J.—Tuts appeal comes before us 
on a question of costs alone, and, as a gener- 
al rule, such an appeal will not lie. 


The special appellant has not’ shewn 
that the Court has exercised its discretion 
illegally or contrary to any rule having the 
force of law. . 

The appeal must be, therefore, dismissed 
with costs and interest, es Ee 


aN 
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‘The 28th February 1867. 
Present: 


The Hon’ble G. Loch and W. S. Seton-Karr, 
„Judges. 


` Benamee lease (Allegation of)—Onus 
probandi. 


Case No, 2880 of 1866. 


Special Appeal from a decision passed by 
the Judge of Rungpore, dated the 16th 
July 1866, reversing a decision passed by 
the Principal Sudder Ameen of that 


District, dated the 16th February 1866. |. 


Saroda Mohun Roy Chowdhry (Plaintiff) 
Appellant, . : 


versus 


Shama Soonduree Dossia, guardian of Bama 
Churn Gooho, minor, and another (Defend- 
ants) Respondents. 


Mr. C. Gregory and Baboo Kishen Sucvca 
Mookerjee for Appellant. 


Baboos Mohinee Mohun Roy and Kishen 
Dyal Roy for Respoudeuts. 

Where there is an allegation that a lease is held be- 
namee, it is not sufficient for the party in whose name 
the lease is drawn out to produce the document, but it 
is necessary for him to prove that he has the beneticial 
interest in the property, . 

Loch, J.— WE think that the Judge has 
overlooked the documentary evidence filed 
by the plpintiff, and disposed of the case 
without reference to it or to the evidence 
given by the zemindars from whom the farm 
was obtained. No doubt, the legal title to 
the farm was in the defendants; but the 
zemindars, when examined, stated, so we are 
told that the farm was not really given fo 
them, and the plaintiff has filed receipts for 
rent which are not impugned by the defend- 
ants. Where there is an allegation that a 
lease is held benamee, it is nat sufficient for 
the party in whose name the lease is drawn 
out to produce the document, but it is 
necessary for him to prove that he has the 
beneficial interest in thé -property. Now, if 
the receipts filed by the plaintiff came iuto 
his hands upon payment of rént by him to 
the zemindar, they tend to show that the 
beneficial interest was in him. It is, how- 
ever, a question of fact for the Judge to 

‘dispose after examining the evidence, oral 
and documentary, and we remand the ease to 
__ him for disposal, with refereuce to the above 


` remarks, s 


| lease ; 


The 28th February 1867. 
Present : 


The Hon’ble H. V. Bayley and Shumboo- 
nath Pundit, Judges. 


Ejectment—Enforcement of penalties 
not provided for— Limitation. 


Case No. 2833 of 1866 under Act X of 
1859: 


Special Appeal from a_ decision passed by 
the Judge of Backergunge, dated the 
d4th August 1866, affirming a decision 
passed by the Deputy Collector of thut 
District, dated the 9th June 1866. 


` Tumeezooddeen Chowdhry and others 
_ (Plaintiffs) Appellants, 


versus 


Meer Surwar Khan and others (Defendants) 
Respondents. 


Bahoos Chunder Madhub Ghose, Nil Do- 
nee Sein, and Hem Chunder Banerjee for 
Appellants. i 


Baboos Kalee Mohun Doss and Greeja 
Sunkur Muzoomdar for Respondents. 


Penalties, when sought to be enforced, cannot be pre- 
sumed or enforced when the deed is silent as to them. 

Thus, where a lease did not stipulate for the eject- 
ment of the tenant on tailure to clear a defined area by 
a certain time, ejectment was not allowed, 

Limitation was held to apply in such a case, the cause 
of action accruing when the defendant did not clear 
by the time specified. ‘ 

Bayley, J.—Tux pleas in this special 
appeal are :—(1). ‘Phat it was clearly the 
inteution of the parties, landlord and ten- 
aut, in the deed of lense, that, if the tenant 
failed to clear a defined area by the end of 
1258 B. S., the tenant should be ejected. 
(2). That where there is (as is here shewn 
under the lease) the relation of landlord 
aud tenant, no limitation can acerue, 


We think both these pleas untenable. It 
is found below that no express stipulation 
for ejectment is to. be discovered in the 
and it is admitted here that this 
penalty is not in terms prescribed in the 
deed. But itis urged that, as the Govern- 
ment would oust the superior landlord if he 
failed to clear in time, the sub-contractor, 
with the landlord here, must be understood 
to have accepted alike coudition iu his lease. 
We would observe that, where it is asked 
that penalties should be enforced, we cannot 


210 Civil THE WERKLY 


REPORTER. - Rulings. (Vol. VIL 





presume or infer them when the special np- 
pellant’s deed is totally silent on the point. 
Itis the special appellant’s own fault that, 
where he provided a condition, he did not 
also provide a penalty for non-fulfilment of it. 

On the second plea we think that, as the 
rule of limitation: referred to in this plea, 
` is solely with reference to the position of 
landlord and tenant, as to rent being a con- 
stantly recurring canse of action, and there 
is no question of rent here, the rule appli- 
cable to one point of Jaw cannot be extend- 
ed to another and a totally different one. 
The cause of action here arose when the 
defendant did not clear by the end-of 1858 
B.S. The suit is brought after 12 years 
from that, date. The Lower Appellate Court 
has then, in our opinion, rightly held limit- 
ation to apply: 

In this view.of this case, we dismiss the 
special appeal with costs. . 





The 28th February 1867. 
Present : 
The Hon’ble F. B. Kemp and W, Markby, 
Judges. 


Pre-emption—Evidence (of custom) — 
Apportionment of purchase-money. 


Case No. 2430 of 1866. 

Special Appeal from a decision passed by 
the Judge of Jessore, dated the 2°th 
July 1866, affirming a decision passed 
by the Moonsiff of that District, dated 
the Ind April 1864. 

Madhub Chunder Nath Biswas (one of the 

Defendants) Appellant, 
versus 


Tomee Bewah (Plaintiff) and others (De- 
fendants) Respondents. 


Baboo Mohinee Mohun Roy for Appellant. 


Buboos Bungsee .Dhur Sein and Nulcet 


Chunder Sein for Respondents. 


The proceedings in two former suits where, under 
similar circumstances, though the exercise of the right 
waa disputed on other grounds, the right of pre-emption 
was admitted to exist, may be received in evidence in 
support of the custom. 


A person claiming to exercise his right of pre-emp- 


tion must take the bargain as it was made. Any appor- 
tionment of the purchase~money is altogether illegal. 
Markby, J.—In this case it has been con- 
tended that the Judge has put a wrong 
construction on the remand order, and that 
. the question which the Judge ought to have 
tried was whether the right of pre-emption 
existed by custom in Jessore on a purchase 


| in this Court. 


by Hindoos from Hindoos. But we are of 
opinion that the Judge has tried the right 
issue, viz. whether the right of pre-emption 
exists where one of two Mahomedan co-shar- 
ers sells to a Hindoo. 

The next objection is that the Judge has 

decided the issue on insufficient evidence. 
The evidence relied on in support of the 
custom were the proceedings i in two suits 
where, under similar circumstances, though 
the exercise of the. right was disputed on 
other grounds, the right of pre-emption was 
admitted to exist. ; 
_ It is not for this‘Court, sitting in special 
appeal, to decide on the sufficiency of the 
evidence, but only to decide whether or no 
any evidence existed upon which the “Lower 
Appellate Court could legally act. And we 
are of opinion that in this case there was 
such evidence. Two instances were pro- 
duced, one in the year 1852, and the other 
in the year 1862, in which the right was 
asserted and adinitted to exist. These pro- 
ceedings are good evidence in a matter of 
public interest, such as the existence of a 
custom of this nature, and such a case forms 
a well known exception to the usual rule 
which excludes res inter alios acta (see 
Taylor on Evidence, Section 1496); and had 
a large number of such instances been pro- 
duced, there is no doubt whatever that the 
Judge would have been justified in his 
finding. That the instances are only -two 
in number may be an objection to the 
weight of the evidence ; but we cannot say 
that they are no evidence at all, and the 
Judge’s finding on this point must, therefore, 
be confirmed. 


The third objection is that the Judge was 
wroug in decreeing a conveyance to the 
plaintiff upon payment of rupees 71, and not 
rupees 141, the price paid by the pur- 
chaser. The Judge seems to have justified 
his apportionment of the purchase-money 
on the ground that the seller, though he 
professed to.sell ő annas, had only a title 
to 23 anuas. But no such issue could be 
raised in this case ; and the plaintiff, if he 
cluimed to exercise his right of pre-emption 
nt all, must take the bargain as it was made, 
aud any apportionment of the purchase- 
money is altogether illegal. The decree of 
the Court below will, thereforé, be amended 
by directing a conveyance ‘to the plaintiff 
on payment of rupees 141, the full amount 
of the purchase-money. In other respects, 
the decree is affirmed, and this appeal dis- 
missed. Each party will pay his own costs 


` 
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The 28th February 1867. 
` Present: 


The Hon'ble G. Loch and: A. G, Macpher- 
són, Judges. 


Pre-emption— Evidence. 


Case No. 2280 of 1866. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Bhaugul- 
pore, dated the 4th June 1866, affirming 
a decision passed by the Moonsiff of that 
District, dated the 17th August 1865. 


Hunusraj Singh (Plaintiff) Appellant, 
versus 


Rash Beharee Singh and others (Defend- 
ants) Respondents. 


Mr. A. A. Sevestre for Appellant. : 
Baboo Nit Madhub Sein for Respondénts. 


Inasnit to enforce a right of pre-emption, where 
there is other evidence, and the Court can come to a dis- 
tinct finding upon it, itis not incumbent on the Court to 
put the purchaser upon his oath. Where evidence is 

one into, the Court must decide according to the viow 
it takes of the evidence, any preference which may be 
given to the evidence for the person claiming the right 
of pre-emption being given only in the event of the 


* evidence being very evenly balanced; 


. 


Macpherson, J.—TaeE plaintiff (the ap- 
pellant before us) who sues to enforce a 
right of pre-emption, differs with the pur- 
chaser as to the price. paid by the latter. 
The plaintiff alleges that the purchaser, in 
fict, paid a smaller sum than he professes to 
have paid. The Lower Courts have found 
in favor of the purchaser. 


In special appeal it is contended that the 
decision of the Lower Court is bađ in law, 
inasmuch as the evidence of the purchaser 
himself was not taken. Itis argued that, 
by Mahomedan Law, where there is a differ- 
ence as to the amount paid by the purchaser, 
it is absolutely incumbent on the Court to 
put the purchaser upon bis oath. It is also 


© contended that, as-both sides went into evi- 


dence, the evidence for the plaintif ought, 
according to Muhomedan Law, to have been 
preferred to that of the purchaser. 


We are of opinion'that there is no error 
in law in the judgment of the Lower Court. 


We think that, where othei evidence is pro- 
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duced, and the Court can come toa distinct 
finding upon it, it is not incumbent on the 
Court | to put the purchaser on his oath ; and 
that, where evidence is gone into, the, Court 
must decide according to the view it takes 
of the evidence, any preference which may 


Þe given to the evidence for the person 


claiming the right of pre-emption being 
given only in the event of the evidence be- 
ing very evenly balanced. 

In the Hedaya (page 577, Volume III of 
Hamilton’s Translation) it is said that, if the 
person claiming the right of pre- -emption 
aud the purchaser differ regarding the price 

“and neither of them be ableto bring any 
evidence,” the assertion of the purchaser 


‘must. be credited in preference to that of the 


claimant, and that only the purchaser need 
be put on his oath. So in Macnaghten’s 
Mahomedan Law, page 49, Chapter 4, Sec- 
tion 12, it is laid down tliat, when there i is 
a dispute as to price “ and neither have evi- 
€ dence,the assertion on oath of the purchas- 
‘er must be credited.” See also case No. 7 of 
Precedents appended to Macnaghten’s Ma- 
homedan Law, page 191,—in the statement 
of which case, it is to be observed, it is ex- 
pressly alleged . that the question as to put- 
ting the purchaser on .vath arose, because 
the evidence on both sides was ‘so equal as 
to form no ground for a determination.” 
And in Buillie’s Digest of Mahomedan Law, 
page +89, there is nothing to lead to the con- 
clusion that it was necessary to put the pur- 
chaser on his oath. We think it cleer 
that, where there is other evidence, and the 
Court has no difficulty in deciding upon it, 
it is not necessary to > put the purchaser on his 
oath. 

The authorities we have referred to, after , 
laying down that where there is no other 
evideuce, the oath of the purchaser is to be 
taken, go on to say that, if both ‘parties pro- 
duce evidence, that of the person having 
the right of pre-emption “is preferable. » 
The word always used is ‘‘ preferable”; it 
is nowhere said that it is to be conclusive 
or necessarily to prevail. It appears to us 
that the law never was -inteuded to be put 
higher than this, that, if the evidence was 
very evenly balanced, and the Court hud 
great difficulty in knowing how to decide, 
a preference should be given to the evidence 
of the claimant of. the right of pre-emption. 

In the present case, evidence was produc- 
ed on‘both ‘sides, and the Court did not con- 
sider it evenly balanced, and had no difficulty 
in coming to a decision. 


We dismiss this appeal with costs: 
+ 
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_ ‘The 28th. February 1867. - 
À Present : Me on . 
The Hon’ble H. vV. ‘Bayley 4 and. 
ar - Shumboonath Pandit, Judges.’ ° 


Land. disputes—Section .318 Code. 


`of Criminal 
| sion—Title, 


Case’ "No.. 2836 of. 1866. 


Seant Appeal from a decision ‘passed ‘by 
the Principal Sudder Ameen of Bacher- |- 

: ~ gunge, dated the 16th July 1866, affirm- 

= ing a decision. passed ‘by the Moonsiffe of 
Nowcolly, dated the 30th August 1865. 


a. Debia (Plaintiff) Appellant, 


Procedure—-Posses:. 


“Rag es - 4 | @ersus 


f Brindabutty Debia and others (Defendants) i 
Respondents.. - 


“Dabo Romesh Chunäer Mitter ani 
` Matty Lal Mookherjee for Appellant, 


Baboo. ‘Gopal 'Lal Mitier for Respondents. l 


-To set aside the effect of an order made by a Magis- 
trate under Section 318 of the Code of Criminal Proce- 


dure, the plaintiff cannot sue for. restoration of posses-_ 


sion on the sole ground of previous possession without 
reference to title. - 


“Pundit, J.—Tie special appellant con- 
tends that the, Lower Appellate | Court should 
hve confined itself ‘to` the question. of 
plaintiff's, „special appellant’s, possession ag, 

‘Iakherajdar previous to the award of the 
Magistrate under Section '318-0f tlie Code 


of Criminal Procedure, and, ..on proof of it,. 


, restored possession to the plaintiff without 
trying’ his lakheraj title. ` 


If the defendant, special respondent, had 
forcibly dispossessed the plaintiff, this plea 
might apply; but when a competent Court 
‘has put the defendant in possession, the 
only remedy left to the ‘special appellant is 
to prove his right ‘and title, and to recover 
possession by a regular suit. í 


_To set aside the effect of au order ‘under 
Section 318, plaintiff cannot be allowed to 
sue for restoration of possession- on the ‘sole 
ground of’ previous: possession, without re- 
fer ence to title, : i 

It also rather ‘appears that the “Lower 
Appellate Court has not decided the 
“question of. Bonpenslon agant the spécial 
a "Ppollant, E openi 


Thus, as we see. no: reason 1'to. interferè, wet 


- dismiss the special appeal with:costs p, 
- . 
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i ` The 28th Febriary 1867, 
f Presenj: 


“The Hon’ble i. S. Jackson and W.. 
Markby, Judges. ees 





Suit to recover possession of land— 


Onus probandi— Limitation —Writ- f 


ten Statement. 
Case No. 2109 of 1866. 


Special Appeal from @ decision passed by yo ` 


‘Mr. H. R. Madocks, Judge of Bhaugul- 
pore, dated the 29th May 1866, reversing. 
„a decision passed by Baboo Nurottnm, 
Mullick, Principal Sudder Ameen. of that 
District, dated the 15th July 1865. 


Boolee Singh ‘and others (Plaintiffs) ` 
Appellant, 
versus 


` Hurobuns Narain Singh and ötlete 
(Defendants) Respondents. + 


‘Mr. W. E. Peacock and Baboo Kalee ae 


Mohun Doss for Appellants. |. 


Baboos Debendro. Narain Bose, Kissen 
_ Suceæ Mookerjee, nnd Kally Prosonno 
` Dutt for Respondents. 


+ In a suit to recover possession on the allegation that 
‘the, plaintiff had been dispossessed by the defendant, 
‘the onus is on the plaiutiff to prove his possession of 
the land in dispute within 12 years preceding the suit. 
Where a plea of limitation was set up in the defend-° 


ant’s written statement, and the first Court,- considering - - Í 


the written statement to be prolix, directed the pen to be 
run through a large part of it, the defendant, dissatisfied 


‘with this proceeding on the part of the firat Court, appealed. 


to the Judge complaining that no adjudication bad been . 
given on the plea of limitation. Hrip that the power of | 
a Court todeal with written statements which appear - 
tó contain irrelevant matter or to be argumentative. 
or unnecessarily prolix is regulated by Section 124 “Act | 
VIII of 1859; and that as the plea of limitation must! 
be assumed to have'been properly before the Judge, he 
was bound to adjudicate upon it, 


Jackson, J—It appears to me that the 


decision of the Lower Appellate Court. 


ought to- be affirmed. The suit was to 
recover possession of 16 beegnhs of land 
alleged to belong to plaintiff's estate, nl- 
though - surrounded by lands of defendant's 
estate. The suit was brought in January 
1862, and the allegation was that the plaintiff 
had been dispossessed by defendants ‘on the 


22nd of September 1850, .On these. allegn- . 
~= | tions, the Judge considered that it was for. the 


‘plaintiff to show that he had been in posses- 
‘sion of: the land in dispute within, 12 
-years preceding the suit, 

The Judge was: of opinion. considering 
that issue, that the plaintiffs had altogether 
failed to show that ‘they had been in’ 
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possession of the land in question. within 12 
years next before the commencement of 
suit. 


The first kioii special appeal in ‘this 
case is to the effect that the defendant had 
not in fact set up the plea of limitation, and 
that the Judge only found it in the grounds 
of appeal to his Court: But if appears that 
the defendants did in fact set up this plea, 
and that it, with other pleas, was included in 
the defendant’s written statement. But the 

Principal: Sudder Ameen who tried the suit, 
looking at this written statement, observed 
that it was extremely prolix, aud he there- 
upon most. irregularly fined “the vakeel who 
had filed it-one rupee, and directed the pen 
to be run through a large 
writtea statement, retaining only a small 
portion of it. “The power of the Court to 
deal with written statements which appear 
to contain irrelevant matter, or to be argu- 
mentative or unnecessarily prolix, is re- 
gulated by Section 124 of the Civil Pro- 
cedure Code. It appears that the defendants 
did not acquiesce in this proceeding on the 
part of the Principal Sudder Ameen, because 
in their grounds of appeal to the Judge 
they complained’ that no adjudication had 
been given upon their plea of limitation. 


I think, therefore, that it must be assumed 
that the Judge had properly before him the 
plea of limitation, and that he was entitled, 
and, in fact, bound to adjudicate upon it. 


The case appears to come very clearly 
within the observations of the Judicial 
Committee of the Privy Council in the case 
of Maharaja. Koonwar’ Baboo Nilruttun 
Singh versus Baboo Nund Lal Singh,- re- 
ported in VIII Moore, page 221 of the 
Judgment. The words are :— “The appellant 
“ig seeking to disturb the possession,- ad- 
“mitted to have existed for about eleven 
“years, of defendauts who insist on a posses- 
‘sion of much longer duration as a statutory 
“bar to the suit. It clearly lies on him to 
“remore that bar by satisfactory proof that 
“the cause of action accrued to him (for that 
“is the way in which the Regulation puts 
“ it) on a dispossession within 12 years next 
* before the commencement of the suit, and, 
“therefore, that he or some person through 
“whom he claims was in possession during 
“that period.’ Accordingly their Lord- 
ships proceeded in that case “to consider, 
“in the first place, what evidence there is 
“ thatthe appellant or any person through 
“whom he claims was in possession of the 
“lands in question at any time within 12 


part of the |- 


“years next before the commencement of 
“the suit.” 


The Lower Appellate Court, having the 
whole evidence before it, has found as a fact 
that plaintiffs had not established their - 
possession to the land in dispute within 12 
years next before the suit, and it appenrs 
to me that this Court cannot interfere with 
that finding, and that the decision below 
must be, therefore, affirmed with costs. 


Markby, J. 


-—I concur. 


r 


The ist March 1867. 
Present: 


The Eon’ble Sir Barnes 
Chief Justice, and 
Kemp, Judge. 


Peacock, Kt., 
the Hon’ble F. B. 


Conservancy—Municipal Act III of 
1864, Section 73, B. ©.—Gosts of 
clearing jungie. 


Reference to the “High Court by Mr. H. 
Rell, Judge of the Principal Court of 
Small Gini at Kishnaghur. 


Lord H. Ulick Browne, Chairman of the 
Municipality, Plaintiff, 


versus 
Womesh Chunder Roy, Defendant. 
Baboo Juggodanund Mookerjee for Plaintiff. 


The Municipal Commissioners were held entitled, under 
Section 73 Aet III of 1864 B, C., to recover from the 
defendant they expense of clearing” away any jungle 
which they found on his land upon his failure after 
notice to clear it himself within the time specified i in the 
notice. 


Case.—Tue Municipal Commissioners of 
the town of Kishnaghur sue the defendant 
under Section 73 Act III of 1864 (Bengal) 
for expenses incurred by them in clearing 
of jungle two pieces of land in the defend- 
aut's occupation : one piece consisting of 7 
beegahs in the village of Baraibudah; andthe 
other piece consisting of 8 cottahs in the town 
of Kislinaghur, 


The defendant pleads that he is not liable, 
as the notice required, to be served under 
Section 73, was not served upon him by the 
Commissioners. 


Section 73 is as follows :—‘! Whenever 
* any lands or premises being private pro- 
“ perty, or within any private enclosure, 
‘ appear to the Mumien Commissioners to 
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“ be by reason of thick or noxious vege- 
tation or want of drainage, in a state 
“injurious to health, or offensive to the 
“ neighbourhood, it shall be- lawful for the 

_ * Commissioners to require by notice in 
“writing the owner or occupier of the 
* premises to clear and remove such vege- 
* tation or drain such premises ; and if he ¢ do 
“not within one week after such notice 
“begin to cut, clear, and remove such 

’ “ vegetation, or to drain such land, and do 
“ not complete such work with due diligence, 
“the Commissioners, their officers, and 
“ workmen may, after 48 hours’ notice, enter 
“ into the said premises, and do all neces$ary 
“sets for the purpose aforesaid, as they 

. shall think fit, and the expense incurred 
“thereby shall be paid by the owner or 
“ occupier of such premises, and shall be 
* recoverable as a debt due to the Commis- 
“ sioners.” 

Tt appears from the evidence of the Tax 
Darogah of the Municipality, * > * * that 
the Medical Officer of the station was of 
opinion that sickness prevailed in conse- 
quence of the jungle with which the town 
was overgrown ; and, accordingly, on or about 
25th of December 1865, a public procla- 
mation was made in the bazaar, ordering all 
persone to cut down the jungle on ‘their 
respective properties. As this proclamation 
produced no effect, on the 10th January 7,000 
notices were issued under Section 73 of the 
Act, ordering all persons served with these 
notices to clear away their juigle within 
seven days. 

The notices issued were as follows :——— 


Ist Notice. 


To A. B. of ——slreet 
property No.—Under the orders of the 
Municipal Commissioners you are hereby 
informed that you are required, within sevén 
days from the present date, to cut down, root 
up, and remove all the jungle within your 
occupation. You are further required either 
to burn the jungle or to bury it under two feet 
of garth. Should you neglect to perform all 
that is required Ly this notice, you will incur 
the penalries prescribed in Act IIL. 1864, 
Section 78. 








owner of 


Notice No. 2. 


To A..B.—As you have neglected to 
comply with the orders issued to you by the 
Municipal Commissioners about the 15th 
of January last, notice is being given to 
-you that the Municipal Commissioners’ ser- 
vants and coolies will, after 48 hours, 
enter upon your property, and carry into 






jungle-cutting notice is issued 









jungle. 





effect every thing which was required to be 
done under the former notice, and whatever 
expense is thereby incurred will be levied 
from you under Act III. 1864. 


E.J. EARLE, M. D.a 


Municipal Commis- 
Vice-Chairman. 


sioner’s Office, 1866. 


The question which is now respectfully 
submitted for the High Court’s considera- 
tion is whether these notices were legal 
or not. . 


It appears to me that, under Section 73, it 
isthe duty of the Commissioners before any 
to satisfy 
themselves that‘the particular jungle to be 
cut is a thick or noxious vegetation injurious 
to health or offensive to the neighbourhood.: 
But, before issuing these 7,000 notices, no 
such particular irivestigation was made. 
The evidence of the Tax Darogah on this 
point isas follows :—-“After the proclamation: 
(i. e. the public proclamation in the bazaar) 
was issued, the Vice-Chairman ordered me 
to serve with a notice to all persons who had 
not cut their jungle. The Committee did 
not institute a special enquiry in each. case 
as to what particular jungle was to be ent: 
that way my duty: and after I received the 
order to serve the notices, I went round part 
of the town myself, aud sent the Tax Col- 
lectors over the other parts ; and it was 
after this inspection by the Tax Sircars’ and 
myself that the notices were issued. 
I cannot say whether I satisfied myself 
that the defendant’s Innd at Baraibudah 
was covered with jungle before the notice 
was issued, or whether the Tax Sirears 
found out that the land was. covered with 
No list was made out for each 
division showing the several peopennee 
which were covered with jungle.” 


Now it appears to me that the Municipal 
Commissioners had no authority under the 
law to delegate to their subordinates the 
power to issue notices. It was, in my opinion, 


‘the duty of the Commissioners to satisfy 


themselves, before the notice’ was issued, that 
the jungle required each notice to be cut 
was a noxious vegetation injurious to 
health. It could not, I think, have been 
in the contemplation of the Legislature that 
Tax Darogahs aud Tax Sirears should have 
the power to pronounce that ‘jungle was 
injurious to health, and what not ? Such 
power was given to the Municipal Com? 
missioners alone, and could not be 
delegated by them to their subordinates ; 
and the necessity for the careful exer- 
cise of this power by the Commissioners 
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themselvés is strongly iitnateated: by the 
present case. 

. The defendant pleads- that his ‘promises 
were free from all thick or noxious vegeta- 
tion injurious to health, and raises an, issué 
as to the necessity of ‘the’ Commissioners 
entering upon’ his premises at all. Now, 
when is this issue to be tried ? It isan issue 
which certainly ought to be ttied ; but this 
Court has no authority .to try-it. "The Com- 
missioners have, under the law, full power to 
clear away any vegetation which appears 
to’ them injurious to health; and, before 
serviug any notice upon the defendant, they 
were bound to satisfy themselves that the 
particular jungle which he was required to 
clear, was a noxious and insalubrious vege- 
tation. 


In delegating .to their subordinate Tax. 


Darogahs and Sircars the power of deciding 
what jungle was insalubrious, and what was 
not, they have exceeded, in my opinion, the 
. authority vested in them by the law. It 
was not sufficient for them to arrive at -the 
general conclusion that the town was over- 
“grown with jungle, and in consequence un- 
healthy. They were'bound, before they 
called upon a man to incur the expense of 
clearing jungle,. to satisfy themselves tbat 
the premises in that man’s occupation were 
in a state injurious to health, or offensive to 
the neighbourbood, Each individual had a 
right to insist that the Commissioners should 
satisfy themselves of the state of his pre- 
mises before serving him with a notice. It 
was not sufficient that. the Tax Darogah and 
` Sircars considered the premises unhealthy. 
The Commissioners, before issuing the notice 
were bound in each case to satisfy them- 
selves that the particular premises served 
under the notice were by reason of thick or 
noxious vegetation in a state injurious to 
the salubrity of the town. As they neglect- 
ed to do this, I-hold that the notices issued 
were illegal ; and subject to the confirmation 
- of my order by the High. Court, I dismiss 
the case. 


The judgment of the ake Court war 


delivered by— 


` x 


Peacock, . C- J.—It appears to this 
Court that the Municipal Cominissioners 
are entitled to recover ‘from the ‘defendant 
the expense of clearing away any” ‘jangle 
which they found 6n his land. ‘They’ can- 
not recover for clearing away, anything, but 
- Jungle. The suit was for the. expenses `. of 
‘clearing jungle, and the order on the’ de- 
fendant was to clear jungle. The Judge, 
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in determining whether the- plaintifs are 
entitled to recover the cost of what they 
did clear away by means of their officers, 
would have to ascertain whether those 
costs. were incurred in clearing away jungle. 


Now,-it appears to us that the Commis- 
sioners had décided, upon the report of their 
medical officer, that sickness had prevailed 
in the town aud suburbs in consequence of 
the jungle which was growing there, and 
they therefore issued a proclamation that all 
jungle should be cleared. The Judge’ says 
that they-had no power to issue the notice 
calling upon the. defendant to cleat away 
“the Jungle on his partichlar spot of land, un- 
til the Commissioners had done that which 
Section 73 of the Municipal Act directed, 
namely, until they had ascertained whether 
there was noxious vegetation growing upon 
the defendant’ 8 lund. 


It appears to us thatthe Municipal Com- 
missioners were not Judicial Officers, but 
that they, as Ministerial Officers looking af- 
ter the henlth of the town, had to decide whe- 
ther the jungle growing in the town and 
suburbs’ was noxious vegetation injurious 
to the health of the inhabitants of the towan- 
On the report of the Medical Officer, the 
Municipal Commissioners decided that the 
jungle with which the town and suburbs 
wereovergrown was injurious to the health of 
the inhabitants, and they.therefore ordered 
the issue of a proclamation requiring thejun- 
gle to be cleared. On the failure óf the in-’ 
habitants to comply with the proclamation, 
they directed their officers to issue notices 
to the inhabitants on whose lands there was 
jungle growing, calling upon them to clear 
the jungle within a certain time. Accord- 
ingly, a notice was issued to the defendant, 
and the _ jungle on his land not having been 
cleared away’ within. the timo specified i in 
the notice,’ the Commissioners authorized 
their officers to issue a second notice that, 
after the expiration of 48 hours, the Com- 
missioners’ servants and coolies would enter 
upon the defendant’s land and clear away 
the jungle. They did enter accordingly after 
48 hours, and if what they cleared away 
was jungle, they are entitled to recover the 
expenses. : 


Section 21. of the See Act IIT of 
1864 of the Bengal Council- says:—“ Ths 
“ Chairman or Vice-Chairman may from time 
“ to time appoint all such overseers, clerks, or 
“ subordinate officers, or servants, as he shall. 
“think necessary and proper to assist in 
“ the execution, of this Act, and may from 
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‘time to time remcve any such persons, and 
“ appoint others in their places.” 

- The Commissioners, then, were to be 
assisted by their officers and servants in 
causing all noxious vegetation which was 
growing.in the town to be clenred.. They 
avere not bound like a Judicial Officer to sum- 
mon each individual and to sit and hear evi- 
dénee on both sides in the presence of the pars 
ties concerned ; nor were they bound to go 
‘toeach particular spotof land personally 
nnd individually to. ascertain, by evidence, 
or npon their own view, whether the jungle 
growing there was injurious to the health of 
the inhabitants or not. They-had to ascertain 
in the best way they could, with the assistance 
of their officers, whether there was any 
jungle growing in the town which was 
-noxious and injurious to health, and, if so, 
to have it, removed ; if they were obliged 
to clear away the jungle on the defendant’s 
land in consequence of his non-compliance 
with the notice served upon him, heis liable 
to pay the costs incurred in doing so. The 
word “jungle” is defined by Wilson to be 
“a tract suffered to be overspread with 
vegetation.” De 
. It appears to us- that the plaintiffs are 
entitled to recover from the defendant -what- 
ever expenses the Judge may find to have 
‘been incurred by them in clearing away any 
thick or rank vegetation which would. fall 
under the definition of jungle on the defeud- 
ant’s land. 





The 1st March 1867. — 
Present : j 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble F. B. Kemp, 
Judge. 


Jurisdiction—Enforcement of Act X 
decrees — Limitation— Installment- 
* bond. 


| Reference to the High Court by Mr. A. 
Bell, Judge of the Principal Court of 
Small Causes at Kishnaghur. 


` Aghore Chunder Mookerjee, Plaintiff, 
i versus 


.Wooma Soonderee. Debea and another, 
o Defendants. 


No one for Plaintiff. 
























. Baboo Bhowaney Churn Dutt for — 
Defendants. ` : 


As a general rule, a suit cannot be brought in a Civil 


Court to enforce a decree of a Revenue Court under 
Act X of 1859. Such decrees can be enferced only-by: 
execution, and the limitation for proceedings to execute, 
“them is defined by Act X itself, 


Where a defendant agreed to pay the amount of a 


decree under Act X by two instalments, and the remedy: 
provided for the enforcement of the contract in the 
event of the defendant making default was the execu- 
tion of the decree and nota suit in the Civil Court,—~ 


Heup that a suit would not lie in the Small,Cause Court 


to recover the amount of the second instalment, 


-. Case —Tue plaintiff attached the de- 
fendant’s property in execution of a decree 
under Act X of 1859. While the property 
was under attachment, a compromise was 
effected between the parties. A certain sum 


of money was paid down, and the balance, 


amounting to rupees 378, the plaintiff 
agreed to také in two instalments payable 
as under :—~ 

Rupees -150 in Pous 1271; and 
228 in Cheyt 1271. . 3 

A pètition, reciting the terms of the com- 
promise, was presented to the Collector by 
the defendant’s mooktear, and with the 


rupees. 


sanction of the decree-holder, the property 
seized in execution was released from at- 


tucliment, This petition was sigued on 
behalf of the defendants by their mooktear,: 
and is dated 8rd August 1864. The last. 
instalment of rupees 228 not having been 
paid, the plaintiff, on the 9th March 1866,. 
applied to the Collector for execution of the 
balance’ due under his decree ; but his appli- 
cation was rejected: under Section 92 Act 
X of 1859, as the original judgment was fora 
sum under 500 rupees, and more’ than three, 
years had elapsed from the passing of the 
decree. The plaintiff now sues the defend- 
ants under the agreement of 3rd August 
1864 to recover this last instalment of 
rupees 228, for which he was unable, in 
consequence of the provisious of Section 92 
Act X of 1859, to take out execution in the 
Collector’s Court. i 

The defendants plead that they are not 
liable, as the instalments due under the 
agreement of 3rd August 1864 were only 
recovernble by process of execution under 
the Act X decree; and as that decree was 


‘| not executed within the period prescribed 


by Section 92 Act X of 1859, the plaintiff is 
not entitled to recover. The defendant’s 
petition of the 8rd August, after reciting 
the particulars of the case, is as follows :— 
“The balance of rupees 378 due to the 


| decree-holder, we hereby promise to pay in 


the following instalments: namely, rupees 
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150 in Pous 1271, and rupees 228 in Cheyt 

1271; and should we make default in the 
payment of the instalments, we. will pay 
interest at the rate of 12 per cent. upon the 
amount in arrear ; and should the decree- 
holder experience any difficulty in realising 
the money, the whole amount with interest, 
is to be recoverable from us by. carrying out 
the execution of the decree. We, therefore, 
pray that this petition may be filed with the 
papers of the cuse, and the attached proper- 
ty be released from attachment.” This 
petition. was signed òn behalf of the defend- 
ants by their general mooktear, and agreed 
to by the decree-holder. 

The question which is now respectfully 
submitted for the High Courts decision is, 
whether the plaintiff can sue under this 
agreement for the last instalment of rupees 
228, for which he was debarred from taking 
execution under the limitation prescribed 
by Section 92 Act X of 1859, 

I am of opinion that the plaintiff is entitled 
to recover, Money due under a decree is 
as much 4 debt as money due in any other 
way ; and although three years had elapsed 
since the giving of the decree, and the 
plaintiff was thereby debarred from his 
remedy under the decree, still the debt was 
one which was due to him and legally recov- 
erable, unless barred by the general Law 
of Limitation. Now, I-am of opinion that 
it will not be barred, provided that the peti- 
tion filed by the defendant’s. mooktear on 
the 8rd August 1864, can be considered 
an acknowledgment in writing reviving, 
under Section 4 Act XIV of 1859, the right 
of action to the plaintiff. 


The question, therefore, arises, Is the peti- 
tion of the 8rd August such an acknowledg- 
ment as.the Act requires? The words of 
Section 4 are as follows :— 


the Law of Limitation would be liable to pay 
the same, shal’ have admitted that such debt 
or legacy or any part thereof is due by an 
acknowledgment in writing signed by him, 
a new period of limitation shall be computed 
from such’ admission.” 


Under this Section, therefore, the admis- 
sion must be made in writing, and signed by 
the persow liable. Not a word is said, as in 
Section 19, of an acknowledgment by an 
agent, The petition of the Brd August, 
upon which this suit is brought, was not 
signed by the defendants, but by their -au- 
thorized agent. Is, therefore, the signa-" 
ture of their agent such an acknowledgment 
as Section A requires ? I certainly think 





“If, in respect of, 
any legacy or debt, the person, who but for. 


it is. The mooktear,-in presenting the peti- 
tion on behalf of the defendants, was acting 
within the scope of his authority, and for 
their benefit ; and after obtaining the release 
of their property from attachment, they 
clearly showed by paying the first instal- 
ment of rupees 150, that they had ratified 
the agreement which had been made by 
their mooktear with their concurrence and on 
their behalf. I. therefore, think that the sig- 
nature of the mooktear on behalf of the 
defendants is a sufficient signature under 
Section 4 to revive the cause of action; and 
that the plaintiff, though debarred from his 
rensedy under the Act X decree, is -neverthe- 


| less competent to sue for the instalment of 


rupees 228 acknowleged to be due in the 
defendant’s petition of 3rd August 1864; 
aud subject to the confirmation of my order 
by the High Court, adecree has been given 
for the plaintiff. 


The judgment of the High Court was 
delivered by— 


Peacock, C. J.-—It appears to us that, as a 
general rule, a suit cannot be brought in the 
Civil Courts to enforce a decree of the 
Revenue Courts under Act X of 1859. These 
decrees can be enforeed only by execution, 
and the limitation for proceedings to execute 
decrees of that nature is defined by Act X 
of 1859 itself. 

Then the question arises, Whether there 
was a new contract in this vase which the 
plaintiff can enforce by suit in the Civil 
Courts? If the contract of the defendant 
had been simply ‘that, ‘in consideration of 
the plaintiff's withdrawing the attachment, 
he, the defendant, would pay down a certain 
pottion of the decree, and pay the remainder 
of the decree by two instalments, the plaint- 
iff would have been at liberty, on default of 
payment according to the terms of the 
contract, tohave sued in the Civil Courts 
for the enforcement of that contract; and 
if the amount bad been within the limit: of 
the jurisdiction of the Small Cause Court, 
he might have sued in that Court. But, in 
this case, the contract specifically points out 
the mode in which the instalments, which 
the defendant agreed- to pay, were to be 
enforced in the event of his not paying 
them. The contract says :—If the instal- 
ments dre hot paid, then you, in execution 
of that decree, will recover the whole amount 
of the instalments, with interest, by executing 
the deeree.’” So that, by the terms of the 
contract by which the defendant agreed to 
pay the instalments, the remedy was pointed 
out for ue enforcement of the contract in 
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the event of the defendant’s making default, 
That remedy was the execution of the 
decree, and not a suit in the Civil Courts. 

Under these circumstances we are of 
opinion that a suit will not lie in a Small 
Cause Court to recover the amount of the 
instalment which the defendant agreed, to 
pay to the plaintiff in Cheyt 1271. 

We may as well remark that, according 
-to the date of the contract and the date of 
the decree, it appears that ample time re- 
mained to tho plaintiff to enforee the decree 
in the event of the second instalment not 
being paidin Cheyt 1271 according to the 
~ terms of the contract. ° 





The Ist March 1867. 
Present: 


The Hon’ble C. B. Trevor and F. A. Glover, . 


Judges. 
Jurisdictlon—Review—Appeal. 


Case No. 2595 of 1866. 


Special Appeal from a decision passed by 
the Judge of the Small Cause Court, 
exercising the. powers of a Principal 
Sudder Ameen of Hooghly, dated the 24th 
July 1866, affirming a decision passed 
by the Sudder Ameen of that District, 
dated the 25th April 1866. 


Brojonath Koondoo Chowdhry and others 
(Plaintiffs) Appellants, 
: VETSUS 
Jumeeroonissa Bibee and others (Defend- 
ants) Respondents. 
Baboo Mohendro Lal Seal for Appellants. 


Baboo Khetturnath Bose for Respondents. 


A Lower Court has no jurisdiction to review a judg- 
‘ment appealed from, nor has the Lower Appellate Court 
jurisdiction to entertain an appeal from the judgment 
80 passed on review. 


Glover, J—Tu1s suit was originally 
brought in 1862 against a number of defend- 


ants including Meah Jan, the father of the 


special respondent, for resumption. 

All the defendants, except Meah Jan, who 
did not appear, alleged on that occasion that 
-the land was veritable lakheraj, held as-such 
from before 1790. 

The Court of first instance dismissed 
plaintiff's suit ; but the Judge on appeal held 
that no lakheraj. title had been made out, 

and therefore decreed it. : i 
. In 1865 Jumeeroonissa Bibee, daughter 
of Meah Jan, applied to the Moonsiff for 
-a review.of his judgment of the 5th Decem- 


_| illegal. 


ber 1863, on the ground that she had had 
no notice of the suit, and that her father 
had died before that suit was instituted. She 
pleaded. on the merits that the land was 
lakheraj and her own property. 

The Moonsiff, on this application, reviewed 
his_former order and gave Jumeeroonissa 
Bibee a decree. | ` 

And this order was afterwards upheld by 
the Principal Sudder Ameen on appeal. 

It is now urged specially that the Moon- 
siff had no power to review his judgment, 
and that all the proceedings taken since the 
date of the first order on appeal have been 
without jurisdiction, and, consequently, 

There can be no doubt that the case is so. 
Under Section 876 of Act VIII of 1859, 
the Moonsiff had no authority to review his 
original order, inasmuch os that order had 
been the subject of an appeal to a higher 
Court, and had -been decided on appeal. 
Equally the Principal Sudder Ameen had 
no power to take up the case on appeal from 
the Moonsiff, and try it on its merits, there 
having been no jurisdiction in the Court 
of first instance. Itis argued by the special 
respondent that, as the Appellate. Court 
has decided on the merits of his client’s 
plea, thé objection now taken is a technical 
one merely, and should not be allowed. But 
there is, we observe, a great difference be- 
tween a Court’s hearing a case in appeal 
when the parties have a right to be heard, 
and granting a review of the same case, 
which is a matter solely within the discre- 
tion of the Judge, and no amount of subse- 


quent enquiry into the merits of a case can 


cure a want of original jurisdiction. 

We, therefore, reverse the last order of 
the Principal Sudder Ameen and also of the 
Moonsiff admitting a review, and restore the 
case to the status quo. Under the circum- 
stances, both parties will pay their own costa 
in all the Courts. 


The ist March 1867. ` 
Present: 


The Hon’ble C. B. Trevor and F. A. 
f Glover, Judges. - 


Sale of Putnee. 
Case No. 2569 of 1866. 


Special Appeal from a decision passed by 
the Additional Judge of Jessore, dated 
the 30th June 1866, affirming a decision 
passed by the Moonsiff of that District, 
dated the 22nd March 1865, 


: 
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Shuroop Chunder Bhoomick and others |as to the fact of arrear or not; but it is not 


_ (Plaintiffs) Appellants, 


versus 


Rajah Pertab Chunder. Singh and others 
(Defendants) Respondents. 


Baboo Tarucknath Sein for Appellants. 


Baboos Issur Chunder ` Chuckerbutty and 
Bungshee Dhur Sein for Respondents, 
A putnee sale under Regulation VIII. 1819 is invalid 

if there was no arrear of rent at the date of sale, whether 

notice of the fact had been given to the Collector or not 
at the time of sale, 

Trevor, J—PLAIntTirr sues to set aside 
the sale of his putnee talook which had 
taken place under Regulation VIII of 1819, 
mainly on the ground that, at the time of the 
sale, there was no balance on the mehal, all 
arrears having been paid upon it into the 
sudder cutcherry of the zemindar at Paik- 
parah some 12 days prior to the sale. 

The defendant, zemindar, admits that the 
allegations of the plaintiff are correct. 

The defendant, purchaser, pleads that the 
suit is a collusive one between the. zemindar 
and the old putneedar, with a view of re- 
storing the latter to possession; that the 
arrear of the rent was not paid into Paik- 
parah till after the sale ; and that the receipts 
are antedated ; that, consequently as there 
was an arrear at the date of sale, the present 
suit should be dismissed. i 

The first Court dismissed the plaintiffs 
suit. The Appellate Court found that, even 
if the money due was bond fide paid in before 
the sale as alleged by plaintiff, still, as there 
was ample time either for plaintiff or zemin- 
dar to stay the sale, and théy failed so to 
act, the sale is not invalidated, the more 
especially as the sale was made in the man- 
ner and with the forms prescribed in Regu- 
lation VIII of 1819. . ar 

Plaintiff now appeals specially, urging 
- that the fact of no notice having been given 
of the payment cannot validate a sale, pro- 
vided the payment were really made as alleg- 
ed by him ; and that, consequently, the case 


should be remitted, in order that the Judge |" 


may find whether there was any arrear or 
not, and in case there was not, to: give him, 
plaintiff, a decree. 

We cannot find the precedent alluded to 
by the Judge ; but think it clear that, if there 
was no arrear of rent at the date of sale, 
whether notice of the fact had been given 
to the Collector or not, the sale must be set 
aside. Itis true that, by Clause 2 Section 
‘14 Regulation, VIII of 1819, a summary 
enquiry may be made at the time. of sale 


imperative on the putneedar to demand a 
summary enquiry ; he may reserve the ques- 
tion fora regular suit; and, if on a regular 
suit it should appear that there was no 
arrear, then under Clause 1 Section 14 of 
the above cited law, the Court is to take 
care that the purchaser is indemnified 
against all loss which may have accrued in 
consequence of the sale which has been re- 
versed hy reason of there being no arrear 
remaining. : 

We remit the case to the Judge with 
directions that he will enquire into the bond 
fides of the payment alleged to have been 
made by the plaintiff at Paikparah on the 
15th Kartick, 12 days before the sale, and 
pass whatever orders may eventually seem 
necessary, keeping in mind, if the sale 
should be reversed in consequence of there 
being no arrear, the last paragraph of Clause 
1 Section 14 Regulation VIIL of 1819. 





‘The ist March 1867. 
Present: : 

The Hon’ble F. B. Kemp and W. Markby, 
Judges. 
Gross-decrees—-Purchaser of decree. 
Case No. 805 of 1866. 

Regular Appeal from a decision passed by 
Moulvie Syud Imdad Ali Khan, Princi- 
pal Sudder Ameen of Tirhoot, dated 
the 26th June 1866. 

Mussamut Peeloo Chowdhrain and others 
(Defendants) Appellants, 
versus . $ 

The Court of Wards, on behalf of Mabara- 
jah Luchmessur Sing, minor, (Plaintiff) 
Respondent. . 

Mr. C. Gregory, Moonshee Ameer Ali, and 
Baboo Dwarkanath Mitter for Appellants. 
Baboos Kishen Kishore Ghose and Juggo- 
danund Mookerjee for Respondent. 
Suit laid at rupees 38,281-6-6. 


Where execution of A’s decree against B was stayed 
pending the passing of a decree in B’s cross-suit,— 
Heun that no subsequent . purchase of B’s rights and 
interests in his cross-suit could be set up as a bar to 
A’s right to attach the whole of the decree in the cross- 


suit in execution of his decree against B, 


Markby, J.—Tum facts of this case are. 
notin dispute. Mr. Anderson was, when 
this suit was brought, the manager appointed 
by the Court of Wards of the estate of 


‘Maharajah Luchmessur Singh Bahadoor, a 


minor ; nnd it appears that in 1862 he- mads 
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a claim on behalf of the Maharajah agninst 
one Jhoomuk Chowdhry for arrears of rent 
due in respect of certain lands held in 
theeka by Jhoomuk Chowdhry during the 
life-time of the late Maharajah. Jhoomuk 
Chowdhry admitted the claim, and gave to 
Anderson three bonds as securities for pay- 
ment of the claim with interest. At the same 
time Jhoomuk Chowdhry was pressing a 
claim for rupees 2,56,000 against the estate 
for various articles supplied to the late 
Maharajah, and Anderson gave to Jhoomuk 
Chowdbhry a perwanah, stating that he 
would realize the amount dug on “ts bonds 
out of any sums that might be found to” be 
due by the estate to Thoomuk Chowdhry in 
respect of this claim. 


Subsequently, Anderson sued Jhoomuk 


Chowdhry upon these bonds. At that time 
a- cross-suit was pending in the same Court 
which Jhoomuk howdlry had instituted 
against Anderson in respect of his claim on 
the estate for rupees 2,56,000 as above 
mentioned. Jhoomuk Chowdhry objected 
to Auderson’s suit that it was brought in 
violation of the terms of the perwanah, 
which suspended the right of action on the 
bonds until the amount due to Jhoomuk 
Chowdhry was settled. The Principal 
Sudder Ameen, however, thought that the 
perwanal was no bar to the suit, aud on the 
27th July 1863, gave Anderson a decree in 
that suit for rupees 82,876-3-6 ; but, acting 
upon the discretionary power vested in him 
by Section 209 of the Code of Civil Pro- 
cedure, he stayed the execution in that suit 
until the decree should be passed in the 
cross-suit, ; 

Subsequently to these proceedings, Jhao- 
muk Chowdhry sold one-half of his rights 
aud interests in his pending suit agaiust 
Anderson to one Ramodheen, and Ramo- 
dheen was made aco-plaintiff iu that suit ; 
but the order for this purpose was made on 
the joint application of Jhoomuk Chowdhry 
and Ramodheen, without any notice of the 
application having been given to Anderson. 


On the 29th February 1864, Jhoomuk’ 


Chowdhry obtained from the Principal 
Sudder Ameen a decree against Anderson 
Jor rupees 76,566-13 in’ respect of his 
claim against the estate of the Maharajah. 
While this decree was under appeal, Ramo- 
dheen sold -his interest in the suit to one 
Mussamut Peeloo Chowdhrain, but it does 
not appear that she was:ever made a co- 
plaintiff, The decree of Jhoomuk Chowdhry 
was affirmed by this Court in December 
1865, 


Soon after this, Anderson proceeded to 
execute his decree by attaching the decree 
which had been obtained against ‘himself 
in the eross-suit. Ramodheen and Peeloo. 
Chowdhrain, however, objected that only 
half of the amount due under this decree 
could be attached by Anderson in respect 
of his decree against Jhoomuk Chowdhry, 
inasmuch as they were bond fide pur- 
chasers for valuable cousideration- of the 
other half. The claim of Anderson was,. 
accordingly, rejected in the summary de- 
partment to this extent, snd he then brought, 
the present suit to have his right declared 
to attach the whole of the decree in the. 
cross-suit in execution of his decree against. 
Jhoomuk Chowdhry, and also to set aside. 
the sale by Jhoomuk Chowdhry to Ramo- 
dheen as a fictitious and collusive transac- 
tion intended to deprive him of his rights 
under his decree. . 

The Principal Sudder Ameen found shat 
the sale to Ramodheen was real and bond 
Jide, but held, nevertheless, that, until An- 
derson’s claim under his. decree was satis- 
fied, neither Ramodheen nor Peeloo Chow- 
dhrain could appropriate nny part of the 
decree in the cross-suit. He, ‘accordingly, 
directed this decree to be sold in execution 
of Andergon’s decree without regard to the 
sale by Jhoomuk Chowdhry to Ramodheen, 
and by Ramodheen to Peeloo. 

The question in appeal arises on the latter 
part of the decision only, aud it isa simple 
question of law turning upon ‘what is the 
true effect of the order of the Principal 


| Sudder Ameen staying the execution of 


Anderson’s deeree, until it was ascertained 
what was due to Jhoomuk Chowdhry in the 
cross-suit. 

It is to be remarked that this order was 
passed entirely for the benefit of Jhoomuk. 


‘Chowdhry, and deprived Anderson of his 


ordinary right of executing his decree against - 
the person and property of his debtor, 
After this order was passed, Anderson could. 
not proceed to attach any part of the pro- 
perty of Jhoomuk Chowdlry, because exe- 
cution, of which attachment is the first step, 
was stayed by the order. Even, under the 
most favorable circumstances, and giving 
Anderson all he now asks for, still he will 
have been deprived of his ordinary rights as 
a decree-holder without any compensation ; 
and as Jhoomuk Chowdhry has recovered in 
the cross-suit léss than the amount of An- 
derson’s decree, it ig very probable that An- 
derson may never realize the whole debt due 
to the Maharajah's estate. But if we were 
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to hold, as is contended by the purchasers’ of | Ranee, Shurat Soonduree Debia Pinus) 


Thoomuk Chowdhry’s decree, that Jhoomuk- 


Chowdhry’s rights over this decree were 
wholly unfettered by the order staying exe- 
curion, we should place Anderson in a, posi- 
tion which the Legislature can hardly have 


contemplated. - For not only’ could Jhoomuk | 


Chowdhry voluntarily alienate his rights in 
the cross-suit, but, any person obtaining a 
decree against Jhoomuk Chowdhry, subse- 
quent to Anderson’s, could attach this por- 
tion of Jhoomuk Chowdhry’ 8 property, s0'as 
entirely to exclude Anderson. 

I, therefore, think that the only equitable 
construction that can be put upon this order 
is that it specially appropriated the proceeds 
of Jhoomuk Chowdhry’s suit to the satis- 
faction of Andersgon’s demand in precisely 
the same manner as if Anderson had ob- 
tained an order of the Court of that date 
attaching the rights and interests of 
Jhoomuk Chowdhry in his suit; I think 
that Anderson is in precisely the same con- 
dition as a creditor. who. has obtained an 
attachment by written order under the Act, 
in which ¢ase, undoubtedly, . no subsequent 
purchase jtould be‘set up against the right 
of the atts chimeut-creditor.-- 

- For these.reasons I think that the order 
of the Principal Sudder Ameen directing 
that the decree be put up for sale, ir- 
respective of the. kubalas, is right, and that 
the appeal ought to be dismissed with costs. 

I may observe that the question, whether 
the assignee of a decree tnkes it subject to 
_ the rights of. set-off created by the first 
Clause of Section 209, does not arise in this 


case (see 5 Weekly Reporter. (Miscellaneous), - 


22 ; 6 Weekly Reporter (Miscellaneous), 72, 
and ib. ie) 
| Kemp, J .—I concur in this judgment. 


~ 





` The ist March 1867. 


Present: 


The. Hon’ble G. Loch aaa :W. S. Seton- 
ene Karr, ‘Judges; 


Jurisdiction of Civil Courts—Appoint- 
ment, of Manager by Court of Wards. 


= l : Case No. 277 of 1866. 


Regular Appeal from.a decision passed by 
the Officiating. Principal Sudder Améen 
: of Mymensingh, dated the. 9th Hay. 1866. 


Appellant, 


i _ versus 2, 8 A 
The Collector of Mymensingh, ọn hbelialf of- 
Government, and others. (Defendants) 
- Respondents. ‘ f 


Baboos' Dwarkanath Mitter and Debendro 
j Narain Bose for Appellant. 


Baboos Kishen, Kishore ‘Ghose and Juggoda- 
nund Mookerjeé for Respondents. 


. Suit laid at rupees 22,202-12. 


The Court of Wards has authority, under Section 10 
Regutation X, 1793, to determine the proper remunera- 
tion to be given to ‘the ‘manager of ‘an estate under 
their charge, and the Civil Courts have no power to 
question the arrangements made by the Court of 
Wards. 

Loch, ~ J,—We dismiss this appeal with 
costs, as there are no grounds for interfering 
with the judgment of the Court below., 
The first point is abandoned by the appel- 
lant. The Court of Wards has, under the 
provisions of Section 10 Regulation X. 
1798, authority to determine the proper. 
remuneration to be given to the manager 
of an estate under their charge, and the Civil 
Courts have. no power to quéstion the, 
arraigements alee the Court of Wards may. 

make, 





` 


The lst March 1867. 
Present: 
The Hon'ble L. S.. Jackson, Judge. 


Execution of decreo—Claims to at- 
~ tached property. s 


Lowazima Miscellaneus Appeal from an 
order passed by Baboo; Kedarnath 
Banerjee, Principal Sudder Ameen of 
Last Burdwan, dated the 21st November 
1866. 


Greeja Bhodsan Mitter (Objector) 
Appollant; i 


7 versus. 


Kishen Kishore Ghose (Decrée-holder) 
Respondent. 


Mr. C. Gregory for Appellants 


No one for Respondent. 


` A obtairied a money-decree against B declaring: 
certain properties belonging to B liable to be sold in 
satisfaction of it. -Other decrees were subsequently 
obtained against B, in execution of one of which certain 
of these properties ‘were sold (sadject to~the lien) and 
purchased by -A himself, and in execution of another, 
certain others were sold also.(subject to the lien)- and 
purchased by C., On A proceeding to execute his oya 


c 
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decree against B, C sought to have it declared that 
satisfaction should be entered upon it to the extent of 
the value of the property purchased by A. HELD that 
C was not entitled to appear in the execution proceedings 
following upon a case to which he was 10 party. 


AFTER consulintion with one of my learn- 
ed brothers, I have no doubt whatever upon 
this application, ‘The ease is this. One 
Kishen Kishore obtained a money-decree 
against. Gyetree Debia, by which decree it 
was declued that 8 properties belonging 
to Gyetree would be liable to be sold in 
satisfaction of that decree. Subsequently, 
ether decrees having been obtained against 
the same Gyetree, in execution of ong of 
these, some of ths properties in question were 
sold nnd purchased (subject to the lien} by 
Kishen Kishore himself; and in execution 
of a second decree, certain others were sold 
also (subject to the lien) and purchased by 
the petitioner. It seems that Kishen Kishore 
isynow proceeding to execute his own decree 
aguinst Gyetree, and is executing it by the 
sale of the property which has been pur- 
chased by the petitioner. ‘The petitioner 
applied to the Court below in the execution 

_ ease of Kishen Kishore -versus Gyetree, 
to-have it declared that satisfaction should 
be entered upon the original decree obtained 
by Kishen Kishore to the extent of the value 
of the property which Kishen Kishore had 
purchased, He admitted that the property 
which he himself bad purchased, was sub- 
ject to the lien of Kishen Kishore’s decree ; 
but he contended that, it was only subject 
to that lien to the extent ‘of the balance 
after making allowance for the value of the 
property purchased by Kishen Kishore. 
himself. This application having been re- 
fused by the Court below, he comes up here 
in appeal. The Deputy Registrar has re- 
fused to receive the appeal on the ground 
that the petitioner was no party to the exe- 
cution proceedings. Itappears tome perfectly 
clear that the Deputy Registrar was right. 
The petitioner has acquired the’ rights of 
Gyetree in those properties which he pur- 
chased in execution. But he has not by 
that purchase acquired the right to represent, 
Gyetree in the execution proceedings on 
Kishen Kishore’s decree. He might possibly 
have opposed the execution of that decree 
under Section 246 of the Code of Civil 
‘Procedure on the allegation that the pro- 
perty was in. his hands, and could” not 
be sold under certain cireumstances. But 
that allegation he has not made, and, in 
fact, he admits that the property is 
liable to be sold. He might, also, if 
the property were taken and sold in 
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satisfaction of Kishen ‘Kishore’s decree, 
possibly take other proceedings by regular 
civil suit against Kishen Kishore to esta- 
blish hig rights; but he certainly cannot be 
entitled to appear in the execution pro- 
ceedings following upon a case to which he. 
was no party. 

I cannot. therefore, order this appeal to 
be received as prayed. 





The Ist March 1867. 
Present: 
The Hon’ble L. S. Jackson, Judge. 
Appeal—Trial of separate issués. 


Petition of the Court of Wards, as repre- 
senting the estate of the late Rajah Pertab 
Chander Singh, appealing against an 
order of ihe Judge of the 24-Pergunnahs 
passed on the 30th November 1866. ` 


Mr. R. V. Doyne for the Petitioner. 


An appeal will not lie from the separate dete: mination 
of an isolated issue of law or fact before the taking of 
evidence on the remaining issues. : : 

Deputy Registrar.—Tuis is an appeal from 
an order in a regular suit passed in the course 
of the suit and relating thereto prior to the 
decree. : 

The suit is still pending on the file of the 
‘Lower Court, 

According to the provisions of Section 363 
Act VIII of 1859, no appeal lies from any 
such interloentory order, but “ any error” or 
“ defect,” &c.,in such an order,“ affecting the 
merits of the case,” &c., may be set forth ag 
a ground of objection iu the Memorandum 
of appeal (from the final deeree). ~ 

1 beg to refer the appeal to the Judge 

presiding in the Miscellaneous Department 
for orders as to its admission or rejection. 

Jackson, J.—In this case a suit was 

brought in the Civil Court of the 24-Per- 
gunnahs against the late Rajah Pertab 
Chunder Singh, alleging him to have been a 
partner in the firm of Watson and Co., and 
seeking tomake him liable for debts due 
from that firm. A separate? issue was 
framed and tried by the Judge in the first 
instance, as to whether this defendant had, by 
his acts, made himself liable. The issue was 
decided in favor- of the plaintiff, and the 
Court of Wards; representing the estate of 
the Rajah, seek to appeal against the deci- 
sion. ; a” 

‘I am of: opinion that this appeal is not 

admissible. - 


- ‘ 
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The High Court at Madras, in a case cited 
in Mr. Broaghton’s Editiou of the Code of 
Civil Procedure in a note on Section 332, 
observed that “it is a general principle of 
“lew that no oue is entitled to appeal unless 
“the right to do so is clearly given to him.” 

It will, therefore, be upon the Counsel for 
the petitioner to show that an appeal is dis- 
tinctly given to him by the Code of Civil 
Procedure in this case. 

. I do not think that the ierni of Section 
363 of the Procedure Code referred to by 
the Deputy Register apply to this case. 
That Section appears to. apply to what 
are commonly called interlocutory orders. | 
That against.which the petitioner now seeks | 
to appeal i is not, in this sense, an order pass- 
ed in the course of a suit aud relating | 
thereto prior to decree. It is, in fact, a 
determination separately of one of the 
issues in the suit. That issue was one, the 
determination of which in favor of the 
defendant would have caused the dismissal 
of the plaintiff's suit, and would, therefore, 
have put an end to the proceedings. But as 
it was only one of the issues in the suit, 
which the plaintiff had to substantiate, the 
judgment upon it aloue iw favor of the 
plaintiff, would not, and could not, have beeu 
followed by a decree ; and, in fact, the Judge 
then proceeded to require evidence on the 
` remaining issues. 


` Appeals are allowed either against the 
decrees of Courts of Original’ Jurisdic- 
tion or ngninst the decisions in regular 
appeal agninst orders of certain specified 
kinds. This is neither a decree nor a 
decision in regular appeal, nor one of the 
orders specified. Mr. Doyne observes upon 
the anomaly of leaving decisions of this 
kind without an appeal provided. The 
manner in which they came to be so left, 
appears to me easily intelligible. The truth 
is that the Procedure Code has nowhere 
provided for the trial of -a separate issue in 
a suit apart from other issues in. the suit. 
The Code appears to contemplate that all 
the evidence in a suit should be heard, the 
exhibits perused, the witnesses examined, 
and the parties heard upon all the issues 
seriatim; and when that has been done, 
the Court shall pronounce judgment. That 
is ao provided by Section 183. 

* Section 186 then states: that, “ in all suits 
"in which issues have been framed, the 
“ Court shall state its finding or decision 
sí on each separate issue, unless: the finding 
Le Upon any obe or more of the issues be 
“ sufficient for the decision of the suit.” 
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In this case if the Court, after having 
Heard all the evidence, had been of opinion. 
that the decision upon this one issue waa. 
sufficient for the decision of the suit, it, 
might have contented itself with giving its 
determination on that issue ; and if that had 
been decided in favor of the defendant, the 
suit would have been dismissed, and tbere- 
upon the plaintiff, having bad a final judg-: 
ment given againsthim, would have been 
entitled to appeal. 

Mr. Doyne refers to a precedent of this 
Court at page 91 of the 5th Weekly Reporter, 
aud this precedent, he contends, is authority 
for tite admission of an appeal iu the present 
case. ` It appedrs to me that that case is 
oleae ly distinguishable from the present, In 
that cage, the Court of first. instance 
dismissed the plaintiffs suit on the ground of 
limitation. That decision having been taken 
in appeal to the Lower Appellate Court, that- 
Court reversed’ the decision of the Court 
below, and remanded the suit for trial on its. 
merits, A Full Beuch of five Judges held, 
and most properly in my opinion held, that 
the decision of the Principal Sudder Ameen 
on the point of limitation “ was uot an order 
prior- to decree.’ Clearly, that deċision, 
although not a'determinatiòn of the suit, was 
in the terms of Section 860, —a determination 
of the appeal,—because it reversed the de- 
cree of the Court of first instance and ordered 
a trial upou the merits. It is quite clear thas- 
such adecision_of the Appellate Court was a 
decree, or ought to have been embodied’ iu ‘a 
decree ; and if it was necessary to show that 
still further, it would nppear from the terms 
of Section 351 which, being the Section 
relating to remands, says :—“ If the -Lower 
“ Court shall have disposed of the case upon 
“ any preliminary point, so as to exclude any 
“ evidence of fact which shall appear to the 
“ Appellate Court essential to the rights of 
“ the parties, aud the decree of the Lower. 
“« Court upon such pr eliminary poiat shall 
“ be reversed by the deeree in appeal, the’ 
“ Appellate Court may, if it think right to 
“ remand the case, together with a copy of 
“ the decree in appeal to the Lower Court,” 
&e. That decree would unquestionably give 
the dissatisfied party a right to appeal spe- 
cially to this Court. In the present cuse 
there has been no decree, and no determin. 
ationof the suit, and, ‘consequently, it appears . 
to me that there cannot be, in this stage,. 
any appeal'to this Court. 

It may be that to provide an appeal’ in 
exceptional cases of this kind would be ‘a, 
beneficial modification of, the Code of Civil? 
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Procedure. Butit is for the Legislature 
to provide that modification, and not for the 
Courts to extend the Code by allowing a 
remedy not given by law; and obviously 
before an appeal in such cases could -be 
provided, it must be a course permitted by 
the Code to take up and decide separately 
in favor of plaintiff or defendant, an isolated 
issue of law or fact, before taking the evi- 
dence on the remaining issues. 

This, as at present advised, I think is not 
permitted by the Code. 

The application before me is rejected. 


J The lst March 1867. 
Present : 
The Hon'ble L. S. Jackson, Judge. 


Ministerial Officers (Appointment and 

removal of). 

Petition of Kaily Prosunno Chatterjee, 

appealing against an order of the Judge 

. of Sarun, refusing to confirm him in his 

appointment as Nazir of the Court of 
the Principal Sudder Ameen of that 
District. : 

Baboos Poorno Chunder ` Shome and 

Khetter Mohun Mookerjee for Petitioner. 

A Zillah Judge may refuse to confirm the appointment 

by a Subordinate Court of a disqualified person as a 

inisterial Officer, or may rescind such an appointment 

if not made conformably to the rules prescribed by the 

High Court, and require the Subordinate Court to make 

a fresh appointment after observance of the rules. But 
"he has no authority, after allowing an appointment to 

stand for 9 months, to displace the person so appointed, 
+ and to appoint another in his stead. 

_ Iv appears to me that the order of the 
Judge in the case of the petitioner cannot be 
supported. 

The appointment of nazir in the Princi- 
pal Sudder Ameen’s Court being vacant, 
the Principal Sudder Ameen issued a noti- 
fication for the appeareuce of candidates, 
und on the 5th April Inst, he selected the 
petitioner and appointed him to the office, 
trausmitting the usual report to the Zillah 
Judge. The Zillah Judge, it appears, did 
. nothiug upon this report until the 29th De- 
- cember following, nearly uine months after- 

wards. During this time, I understand, 

the petitioner continued to discharge the 
duties of this office. On the date last men- 

‘tioned, the Judge, taking into consideration 

the proceedings of the Principal Sudder 

Ameen and some other applications submitted 
. both to the Principal Sudder Ameen and 
himself, recorded an opinion that the peti- 
tioner had not sufficient. claims to be con- 















firmed in the office, and that a preferatile 
candidate was one Kassim Ali, who had 
been serishtadar in a Deputy Magistrate’s 
office, and whose appointment had been, for 
some reagon, abolished. 

It appears to me that, in making this 
order, the Judge went beyond his authority. - 
The purpose of requiring a report to be. 
made by the Subordinate Courts -of the, 
appointments, which they make on their 
Ministerial Establishments, is to ensure com- 
pliance with the orders issued by this. 
Court from time to time in sach matters, 
and to provide against the appointment of 
improper persons, 

I do not understand that, on receiving 
the report of the Principal Sudder Ameen, | 
it would be competent to the Judge to re- 
view the proceedings of that officer, and to 
decide that some other person was the proper 
person to be appointed. Tf, indeed, a person, 
who was in any way disqualified from being’ 
appointed, had been chosen, the Judge might 
probably have refused to confirm his appoint- 
ment; or if the rules prescribed by this Court- 
for making appointments to tbe public service | 
had been disregarded by the Principal Sud- 
der Ameen, the Judge might rescind the ap- 
pointment, and require the Principal Sudder 
Ameen to make a fresh appointment after 
observance of the rules. The Judge states 
in this case that the Principal Sudder Ameen, 
had given too short notice for the appear- 
ance of candidates. The precise time is 
not stated; but it is quite clear that, if the 
time had been such us, in the opinion of the 
Zillah Judge, prevented candidates from 
coming forward, he might at once have an- 
nulled the proceedings, instead of allowing 
the appointment to stand for nine months, and 
then displacing the petitioner on the ground 
that another person was a preferable candi- 
date. 


The Judge says that the petitioner is a 
person of no experience. On the contrary it 
appears that he has been, for some six years, 
in a more or less responsible character serv- 
ing under Goverument, The Principal Sud- 
der Ameen, moreover, stntes that the peti- 
tioner is a person of intelligence and charac-, 
ter; that he is quick at accounts ; and that 
he enjoyed the special confidence of Mr. 
Macleod, the Deputy Collector, under whom, 
he had been employed. It appears to me 
that an officer of that description, who has ° 
served for five or six years, was young, active, 
and trustworthy, and was quick at accounts, 
and who, besides his own vernacular lau~, 
guage Bengali, had acompetent. knowledge 
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of English and Ordoo, was probably n prefer- 
able candidate to the person actually but 
irregularly appointed by the Judge. 

For these reasons it appears to me that the 
Judge’s order must be set aside, and the 
petitioner restored to the office to which he 
was appointed by the Principal Sudder 
Ameen, 

I would remark on the hardship of allow- 
ing petitiouer to stand appointed to an office 
for nine months, and then suddenly displac- 
ing him on such grounds as have been stated. 


The lst March 1867. 
- Present: 
The Hon’ble L. S. Jackson, Judge. 


Surisdiction—Appeal to Privy Coun- 
cil~Execution of decrees. 
Hubeeboollah Khan, Appellant to England, 
Versus 


Khajah Gowher Ali Khan and others, 
Respondents to England. i 


Moonshee Ameer Ali and Baboo Romanath 
Bose for Appellant. 

Zillah Courts ought to hold their hands and refer to 
the High Court parties applying for execution of decrees 
which have been appealed to England. 

Ler a copy of the petition be sent to the 
Zillah Judge, with instructions to stay 
proceedings if the facts be as stated in the 
petition. No copy of the Judge’s order 
has been laid before me, in which it appears 
that the Judge has refused to comply with 
the application.. But if the facts be as stat- 
ed, the Judge should have been aware that, 
in such cases, it is the business of the Zil- 
Jah Court to hold its hand, and to refer par- 
ties applying for execution of decrees which 
have been appealed to Eugland, to this 
Court. 


The Ist March 1867. 
Present: 


The Hon’ble J. P. Norman and W.S. 
Seton-Karr, Judges. 


Purchaser of property ih litigation— 
Reversal of sale—Mesne profits. 


Case No. 378 of 1866. 


Regular Appeal from a decision passed by 
the Principal Sudder Ameen of Nuddea, ; 
dated the lith August 1866, : 


Umamoyi Burmoneea (Plaintiff) 
f Appellant, 


versus 


Tarini Prasad Ghose (Defe ndant) 
- Respondent. 


Baboos Dwarkanath Mitter and Umbica 
Churn Banerjee for Appellant. 


Baboo Obhoy Churn Bose for Respondent. 


The purchaser of property actually in litigation, pen- 
dente lite, need not be made a party to the suit. The 
title acquired by the purchaser is subservient or subject 
to the rights of the parties in litigation. 

A person cannot discharge himself from legal liability 
to rgfund monies which he has received belonging to 


-one man of whose title he has notice, by paying them to 


another, 
Where a purchaser, by the institution of a suit for 
the reversal of the sale, had full notice of the defect of 


„his title, the sale having been reversed in that suit, 


he was held liable for mesne profits. 


Norman, J.—Tue plaintiff, who was oust- 
ed by her co-sharers in 1851, had brought 
a suit for the recovery of her share, and 
obtuined a final decree in her favor in the 
late Sudder Court, on the 31st of December 
1859, for possession with mesne profits. 
Aguinst this decision au appeal was pre- 
sented to Her Majesty in Council, which 
was struck out ou the 2ud of November 
1863. : 

Pending the above litigation, a putnee 
talook, one of the subjects of the suit, was 
sold under Regulation VIIL of 1819, aud. 
purchased by the defendant in May (868. - 
In February 1859, Chunder Mohun and 
others, the plaintiff’s co-sharers, brought a 
suit to set aside the sale of the putnee for 
irregularity, and obtained a decree on the 
23rd of June 1868, 

On the lith of June 1866, the plaintiff 
brought the present suit for mesne profits 
from May 1858, the date of the defendant’s 
purchase, till April 1862. 

The Principal Sudder Ameen dismissed 
the plaintiffs claim. He says that “the 
“ talook was sold by auction, and purchased 
“by the defendant during the plaintiff's 
“ dispossession from her share init by her 
“co-shurers. It was not at all known at 
“the time that the plaintiff was a sharer. 
“On the 8lst of December 1859, a final 
* decision was passed declaring her to be 
“a sharer, as appears from page 1659 of the 
& printed Reports of that year. Also was- 
“jilat of the entire property, which was the 
“subject of that suit, has been awarded 
“ against pluintiff’s co-sharers. Under such 
“ circumstances the plaintiff is entitled 
“to claim wasilat from her co-shurers only, 
“and uot from the defendant. Further, as 
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“the decree by which the auction sale has 
“ been set aside, ‘and defendant made liable 
“for wasilat, recognizes the right of five 
“ co-sharers, and it is proved that the defend- 
“ant paid wasilat to all the ‘co-sharers, it 
“was wrong and improper for plaintiff to 
‘‘elaim wasilat from the defendant when she 
“was entitled to receive it from her có- 
‘-sharers.” 

' The plaintiff appeals, 

Of the issues laid down by the Principal 
Sudder Ameen, the first which remains to 
be tried is, whether the plaintif’s claim or 
any part of it is barred by limitation. 


It is admitted that the claim for wasilat 


for the years 1265.and 1266, having accrued. 


more than six years before this suit, is barred. 

As to the residue, several questions arise ; 
First.—The plaintiff, who has been out of 
possession from the year 1851, did not 


bring this suit against the defendant till, 


1866; it may be suggested that, if a 
suit for possession would have been barred 
by limitation, the claim to wasilat, which is 
a mere incident of the right of possession, 
is barred also. 

Secoridly.—As the plaintiff's right is 
based on the assumed invulidity of the sale 
to the defendant, it may be suggested that the 
plaintiff, under Clause 3 Section 1 of Act 
XIV of 1859, was bound to have sued with- 
iu one year from the time when the sale 

* became final, 

- The answer'appears to be that the defend- 
ant having purchased property which was 
actually in litigation during the pendency 
of the suit, the plaintiff was not pound to 
make him a party to the suit. The title 
acquired by the defendant was subservient 
or subject to the rights of the parties in liti- 
gation. He was bound by the decree in 
the suit, (see Story’s Equity Jurisprudence, 
Sections 405, 406.) 

The rule appears to me not to be confined 
to purchases from the parties to the. liti- 
gation. 

-Is follows, then, first, that the defendant 
could not set up as a defence that the poš- 
session of his predecessors in the actual 
possession of the putnee, the’ plointiff’s 
co-sharers, was adverse to the plaintiff from 
1851 down to the time when he himself 
acquired possession as # purchaser of the 
putnee tenure.- 

Secondly.—That, af ter the reversal of the 
sale, the defendant-could not set up that he 
had no knowledge of the title of the plaint- 
iff as-aco-sharer. Ifhe chose to pay the 

` entire profits to the other. five co-sharers, 
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it was his own fault. -A person cannot dis- 
charge himself from a legal liability - to 
refund monies which he has received be- 
longing to one man, of whose title he has 
notice, by paying them to another, ` 

The next point is, was the plaintiff, who 
had not herself sued to set aside the sale 
within one year, entitled to maintain this: 
action ? 

It has been decided in numerous ‘cases 
that one of the several parties, co-sharets in 
a putnee or dur-putnee talook sold for arrears: 
of rent, or an estate sold for arrears of 
revenue, can sue for and may be entitled to 
maintain a decree for the reversal of tlie 
sale of such talook or estate. 

In the case of .Tarinee Pershad Ghose 
versus Baney Madhub Panday, 24th March: 
1865, 2 Weekly Reporter, pnge 248, it has 
beén expressly decided by a Division Bench 
ofthis Court that the decree obtained by 
Chunder Mohun setting aside the sale under, 
which the present defendant acquired his 
possession, was a decree reversing the sale of 
the entire talook. If so, the plaintiff can 


-vail herself of the decree obtained in that 


suit; and, as that suit was brought in due’ 
time, it is not open to the defendant to 
contend that the now plaintiff cannot question 
the-sale, because no suit to reverse it was’ 
brought by her within one year. 


Lastly.—As to the plaintiff's right to mesne, 
profits generally. We were refer red to a case, 


' Ranee Shurnomoyee versus ,Pertap Chunder 


Burroon, S. D. Decisions for 1858, page 
520, where the Court say ;—“ We think, in 
“ accordance with other systems of law, and 
“in opposition to the English doctrine on 
“ the point, which recognizes mo distinction, 
“ that the period from which mesne profits, 
“ should be granted must be determined by 
“ the nature of the possession of the opposite’ 
“ party, whether it bea bond Jide posses- 
“ sion or not,—that is, a possession. without 
“ knowledge on the part of the possessor of 
“ the defect of his own title. So long as a 
‘“‘ party has a bond fide possession in the- 
“ gense above given, we think he is not liable 
‘ to the legitimate owner for mesne profits. 
“ Immediately, however, he has notice of- the 
“ defect of his title, either by the institution 
“of a suit in Court for the recovery of the 
“Jand by-another party claiming it. as‘ his’ 
‘own, or in any other way, he ceases to be: > 
“a bona fide possessor.” 

Without expressing any, opinion ‘as -to 
whether’ that rule, -which«is in accordaiée 
with the principles of the ‘Civil Gaw. (see 
Domat Sections 1982, 1983; 1984, -&e. y 
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Digest, Book 22, Tit. 1, Section 25, § 1; 
Book 41, Tit. 1, Section 48) is correct or 


‘not, I may observe that it, will not assist. 
the defendant in the present case; because 
the institution of the suit for the’ reversal 
of the sale gave him full notice of the defect 
of his title more than six years before the 
present suit. 

For these reasons I think that- the 
plaintiff has a right to mesne profits from 
the beginning of the year 1267, i. e. from 
June 1860. The case must be remanded 
to the Lower Court to enquire into the 
amount thereof. 

The suit will stand linas as to the 
mesné profits of 1265 and 1266, and, in fact, 
as to all profits received prior to the 11th of 
June 1860. 

The defendant will get his costs in all the 
Courts in respect of his answer to this portion 
of the claim. 

These costs will be determined by the 
Lower Court, and dealt with by the ultimate 
decree. 

Seton-Karr, J.—The facts out of which 
the present suit arises, though somewhat 
complicated, are not disputed, and are as 
follows :— 

“The plaiutiff is the daughter of Bhoyrub. 
Chunder Roy, one of six brothers who were 
known as the Nikasipara zemindars. As 
heir to her father; she, in 1855, brought a suit 
for the recovery of her share in the various 
property of the family, from which she bad 
been dispossessed in 1851, and she gained a 
decree in the late Sudder Court on the 31st 
of December 1859, page 1659 S. D. A. 
Rep. By this she was to get pos- 
session of a share‘of 2a. 13g. le. 1k. in the 
property of the family, which was thus 
declared divisible into six, and not into 
five shares. 

Pending the above litigation, the putnee 
talook in regard to which the suit before 
us was brought, was put up to sale for 
arrears of rent under Regulation VIII of 
1819, and was bought by the defendant 
Tarini Pershad on the Ist of Joisto 1265, 
orin May 1858, 


Chunder Mohun Roy and others, being 
the shareholders of ths of the property, 
then sued, on the 5th of February 1859, to 
mt aside the sale of the : ‘putnee, on the 
ground of irregularity, and obtained a decree: 
to that effect on the 23rd of June 1863. 
The same shareholders, represeutatives of 
the five original brothers of the family, and 
as holders of five shares, appear to have next 
brought various suits for. the mesne profits 
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of ‘the estate accruing during the period, 
when the defendant, Tarini Pershad, was 
in possession by virtue of the sale, which 
was formally set aside by the decree of June 
1863. These suits appear to have been 
compromised some time in Bysack 1272, 
and the defendant paid over mesne profits 
to the plaintiffs in those suits. 

On this state of things, the plaintiff, re- 
presenting the sixth share .in the putnea 
talook, has brought her suit against the same 
defendant, the purchaser of the putnee, for 
mesne profits from 1265 to 1268; and the 
Lower Court has dismissed the suit, holding 


that, as regards the first two years 1265 and 


1266, it is barred by limitation ; that, when 
the sale took place, the plaintiff was 
out of possession, and that the defendant 
did not then know that she was a sharer, 
Finally, the Lower Court rules that the 
plaintiff may claim mesne profits from her 
co-sharers, but that she has no right to claim 
it from the defendant. 

In appeal’ against the dismissal, Baboo 
Dwarkanath Mi iter, the pleader for the plaint- 
iff, appellant, admits that there is nothing 
to be snid as regards the years 1265 and 1266, 
inasmuch as the suit has been brought: after - 
the expiration of six years ; but, as regards 
the subsequent years,- Baboo Dwarkunath 
Mitter argues that there is no proof that the 
whole of the mesne profits, representing six 
shares, was paid to, and taken by, the five co- 
sharers ; and that, even if there were such 
proof, the defendant had no business to pay 
the plaintiff’s share to the other shareholders, 
he having purchased, as the defeudant did, 
with the full knowledge of the claim advanced 
by the plaintiff to her father’s share in the 
property. 

We have heard both sides at sufficient 
length ; but, for my own part, Fam clearly 
of opinion that the plaintiff has a right of 
action, and has brought her suit correctly, 
and that the case should be remanded to the 
Lower Court to ascertain and fix the 
amount of mesne profits due to the plaintiff 
from the defendant. No evidence has been 
adduced on this head as yet. 


' In the first place, there is great weight 
in the cortention for the appellant that the 
defendant bought with full knowledge of 
the plaintiff's claim. Her dis pendens was 
a declaration of her claim to all the world, 
(see Story’s Equity of Jurisprudence, Sec- 


‘tions 405,406.) The Principal Sudder Ameen 


appears to ‘me to be clearly wrong in laying 
stress on the fact that the plaintiff was no 


purty to ‘the decision which reversed th 
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sale of the putnee talook, It has been held 
by a Divisional Bench of this Court (Weekly 
Reporter, Vol. IT, p. 240,. 24th of March 
1865), that a decision reversing a sale is in 
the nature of a judgment in rem; and the 
plaintiff appears to me as fully entitled to any 
claim he might prefer out of the reversal of 
the sale, as if she had actually joined the 
other five'co-sharers in their suits. i 


+ 


, Her own rights had previously been ascer- 


tnined and settled by the judgment of the). 


S. D. A. of December 1859. 


In this state of things it is vain’ for the 
defendant to contend that’ he purchased’ at- 
a putnee sale in the Collectorate, and in 
perfect good faith, and that he is not a 
wrong doer, That he has not unjustly dis- 
possessed the plaintiff, as the co-sharers have 
done, may be perfectly true, But the de- 
fendant was bound to take notice of the 
plaintif’s claim, publicly brought forward 
in a Court of Justice at the time of his 


purchase, and not long after recognized by-|.- 


‘the highest Court in the country ; and the 


defendant had no business to pay away the |. 


plaintiff's share to the other shareholders. 

‘It is clear to my thinking that, if he did so 
pay six shares to five men, when, under the 
tazeenamahs, he ought to have- only paid 
them five shares, hé is still bound to make 
good her share to the plaintiff. If he only 
paid five shares, he is the more bound to pay 
up the sixth. This may be somewhat hard 
on the defendant; but it appears to me 
sound law, and a doctri ine which the Courts 
are bound to recoguise. 


Of the cases qupted by the defendant’s 
pleader as agniust the plaintiff's claim, viz. 
8. D. A., 1850, p. 462; 1851, p. 748 ; and 
1858, p. 520 ; the first two are not in any 
way in point, and the last is really against 
the defendant, for the Court there say that 
immediately a party “ has notice of the 
“ defect in his own title, either by the insti- 
“tution of a suit in Court, or in any other 
“ way, he ceases to be a bond fide possess- 
or.” The case quoted from Hay’s Reports, 
Vol..I, p. 268, is not at all in point, for in 


‘that-case, it was merely a question of re-' 


sponsibility on the part of the chief agent, 


In this view of the case I would set aside 
the decision of the Lower Court, would 
declare the plaintiff entitled to her share in 
the mesne profits from 1267, and would 
direct the Court to take -evidence as to the 
amount of mesne profits, and to record a 
fresh judgment on this point alone. 
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The 2nd March 1867: 
- < Present: 


The Hon'ble Sir Barnes Peacock, Kt:, Chief 
Justice, and the Hon’ble F. B. Kemp, 
Judge. ` - a 4 

Vakeels of High Çourt (entitled to 
appear in Calcutta Small Cause 


Court)—Power of. High Court (to 
issue Mandamus to that Court) 


Petition of Toolsee Doss Seal, a Vakeel of 
the High Court, dated the 28th Kpr y 
1867. 


Baboo Dwarkanath Mittėr for Petitioner. | 


Vakeels of the Hi gh Court are entitled to be heard 
in the Calcutta Small Cause Court, 

The High Court has the power to issue a mandamus 
to. that Cõurt for the purpose of compelling it to act 
conformably to law. : 


The Petition was as follows :— — 


“That on Tuesday, the . 26th iea 
your petitioner appeared as ʻa pleader in. the 
Ualcutta Small Cause Court on behalf of’ 
‘the plaintiff in the case of Gooroo Doss Seal 
versus C. N. Mayer. . 

“That upon your petitioner rising to 
address the Court on behalf of his client, 
the presiding Judge, Mr. Fagan, took a pre- 
liminary objection to your petitioner’s right 
to appear and plead in that Court on behalf 
of any suitor, assiguing, as his reason for 
refusal, that your petitioner was neither 
Barrister nor Attorney of the High. Court, 
nora pleader of the Small Cause Court, 
whereupon your petitioner retived, and the 
plaintiff conducted his own case in person, 

“ That, with réference to the objection so 
taken by Mr. Fagan, your petitioner submits 
that, as a vakeel of the High Court, your 
petitioner has, under Section 45 of Act XX. 
ef 1865, the right and privilege of appearing 
and pleading in any Court, in British India 
subordinate to the High Court, the Small 
Cause Court of Calcutta not being ex- 
-empted, 

“ Your petitioner, therefore, humbly sub- 
mits his case to your Lordships’ consider- 
ntion, and prays that such order, as to your 
Lordships shall seem meet, may be passed 
with the view of determining whether your 
petitioner and the other pleaders of the 
Appellate High Court are or are not eligible 
to practise as pleaders of the Small Cause 
Court.” 
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The Fudanent of the High Court was 
delivered by— 


Peacock, C. J.—Section 45 Act XX of 
1865 enacts as follows :— 

“Every person now or hereafter enrolled 
as an advocate or vakeel on the Koll of 
any High Court under the Letters Patent 
constituting such Court shall, notwith- 
standing anything hereinbefore contained, 
be entitled as such to -practise in any 
Court in British India other than a High 
Court on whose Roll he is not enrolled, or 
in any such Court, with the permission of 

„the Court, and in any Revenue office, sub- 
ject, nevertheless, to the rules in force re- 
lating to the language in which the Court 
or office is to be addressed by pleaders or 
Revenue Agents. Provided that no such 
vakeel shall be entitled to practise under this 
Section before a Judge of the High Court, 
Division Court, or High Court exercising 
original jurisdiction.” f 

Now, the Small Cause Court is, beyond all 
doubt, a Court in British India, and it is 
not a Court falling within any of the Excep- 
tions referred to in the above Section. 
Farther, by Section 47, the Act is to take 
effect in the territoties under the Govern- 
ments of the Lieutenant-Governor of Bengal 
and the North- Westera Provinces respect- 
ively. 

It is quite clear, then, that the-Small 
Cause Conrt in Calcutta is a Court within 
the-meaning of Section 45 in which vakeels 
of the High Court have a right to, practise: 

The Judge of the Small Cause Court re- 
fused to hear a gentleman who had been 
admitted and was on the Rolis of the High 
Court as a vakeel of the High Court. He 
went on and determined the cause in favor 
of the client of that vakeel. Consequently, 
it is unnecessary, and it would be useless 
and improper for us now to issue a 
mandamus to the Small Cause Court com- 
manding ‘it to hear the wakeel in that case. 
But. if “the case were still pending, and the 
Judge of the Small Cause Court still refused 
to hear him, we think that this Court would 
have the power, under the law now in force, 
to issue a mandamus commanding.the Judge 
of the Small Cause Court to do that which 
it was bound to do by law, namely, to hear 
the vakeel. 

The Small Cause Court of Calcutta was 
substituted for the Court of Requests which 
existed at that time, and is, as I understand 
the law, the same Court under a new name 
and with a different procedure and jurisdiction. 
The recital of Act IX of 1850, by which, 


the Court was established, declared that it 
was expedient to amend the’ constitution 
and practice, and to extend the jurisdiction 
of the several Courts established at Caleutta, 
Madras, and Bombay, for the ‘recovery 
of small debts ; and Section 1 enacted that 
the several Courts of Commissioners ‘and of. 
Requests for the recovery of small debts 
then holden in the Towns- of Caleutta, &c., 

should be holden according to the provisions 
of that Act from and after such several 

days as should be declared within the said 

Towns by proclamation, &c. 

Then-Section 4 said :—“ The style of the 
sevdral Courts holden under this Act shall 
be the Courts of Small Causes,” &e. 

I am of opinion that Section 21 of the 
Charter of the late Supreme Court is appli-. 
cable to the Small Cause Court in Caleutin, 
That Section of the Charter ordained that 
to the end that the said Court of Requests 
might better answer the ends of its in- 
stitution, the said Court should be subject to 
the Supreme Court of Judicature at Fort 
William in Bengal, in such sort, manuer, and. 
form as the inferior Courts and Magistrates 
of and in that part of Great Britain called 
England are by law subject to the order and 
control of the Court of King’s Bench ; to 
which end the said Supreme Court of 
Judicature at Fort William in Bengal was 
thereby empowered and authorized to award 
and issue a writ or wrils of mandamus, &c., 
directed to such Court, and to punish auy 
contempt of a wilful disobedience thereunto 
by fine and imprisonment. 


: By Section 9 of the High Court Act (the 24 
and 25 Vic. C 104) it is enacted that each 
of the High Courts to be established under 
this Act should have and exercise all such 
powers aud authority for, andin relation to, 
the administration of justice in the Presi- 
dency for which it is established, as Her 
Majesty might by such Letters Patent as 
aforesaid grant and direct, subject, however, 
to such directions and limitations as to the 
exercise of Original Civil and Criminal 
Jurisdiction beyond thelimits-of the Presi- 
dency Towns as might be preseribed thereby ; 
and, save as by such Letters Patent might be 
otherwise directed, and subject and without 
prejudice to the legislative powers in relution 
tro the matters aforesnid of the Governor- 
General of India in Conveil, the High Court 
to be established in each Presidency should 
have and exercise all jurisdiction and every 
power and authority whatsoever, in any 
manner vested in any of the Courts in the 
same Presidency abolished under this Act. 


D 
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_ at the time of the abolition of such last 


mentioned Courts, 
1 The Supreme Court was one eof the Courts 
which were abolished, and we liave shewn 
that the Supreme Court, at the time of its 
abolition, had the power of issuing a ma- 
‘'damus to the Small Cause Court for the pare’ 
pose of compelling it to Act conformably, 
to Taw. © 
_ 7 We, therefore, think. that this Court has, 
the power to issue a maudamus'to the Small’ 
Cause Court in Calcutta, to compel it to hear 
z iù æ suit pending before it a vakeel of this. 
Court: But as the client of the vakeel in’ 
question: has succeeded in his case, if is 
: unnecessary for us to take auy further mea- 
sures, or to issue-a mandamus to the- Emalt 
Cause Court in this -particalar ‘case, 
- We have no doubt that, after this inti- | 
mation of the opinion’ ‘of - tlie High Court, 
the. Judge of the Small Cause’ Court will 
re-consider’ the inatter, and probably “will |- 
come to the same conclusion as that at’ 
which this Court has arrived; namely, that 
vakeels of the High-Court are entitled to 


be heard in the Small Cause Court. 
The 6th March. 1867. 
Present: i 
Tho Hou’ ble G. Loch and W. s. Saian Kari, 
— ‘ ee i 


Possessory suit—Section 15 Act xrv 
of 1859—Onus probandi. 


= Case No. 2401 of 1866... 


Special Appeal from a decision pie byl. 
the Judge of Mymensingh, dated ‘the 
22nd ‘August 1866, reversing -a decision 


“passed by the Officiating Principal Sud-), 
- der Ameen of that Distr ict, dated the ti : 


February 1866. 


Moulvie Maeiouddeen (Dofénaast) - 
„Appellant, 


Soot + ae 


versus” 


Greesh Chunder Roy Chowdhry and. Mes 
: (Plaintiffs) Respondents. 

Mr oR. V. Doyne aid Baboos Dwar enable 
- Mitter ‘and. Romesh Chunder Mitter- for: 
Appellant. 

Babos Sreenath Doss, Bhuggobuty Churn 
. Ghose, and ‘Chunder Madhub - Ghose ‘for 
. Respondents, ` 


In a suit to establish title and recover possession 
from a person who has obtained ‘possession under Sect 
< tion 15 Act XLV of 1539, the defendant need not prove 
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bis title, and his possession cannot bè disturbed; unless, 
‘the plaintif- gives proof of a better title; 3 the’ ORUS, 
being on the plaintiff to prove every thing. 


Loch, J—Wns think that the Judge has 
looked at this case from a wrong point ‘of. 
view. He has. expected the defendant, tò. 
„prove his title; whereas it was for the plaint- 
iff to prove every things The defendant. 
obtained possession, rightly or wrongly, 
under an order of the Moonsiff, passed ~in; - 
‘aceotdance’ with “the provisions of Section - 
15 Act XIV..1859, and his possession . can- 
not be disturbed, unless plaintiff gives: proof 
of a better title.. The Judge refers. to the 
evidence of plaintiffs possession ;- but 
though ‘possession may., to a certain extent, 


-be an evidence of titlé, nothing as to plaint- 


-The 
Judge has-been satisfied with recording ` “ant 
opinion that plaintiff had possession; | and 


| even that possession appears to have been ' 


held jointly with the Collector. from whom: 
defendant partly derives* his title: ~The: 
Judge has also thrown the burden of praof 
on.the defendant which he ‘should not : have 
done.. ` Plaintiff must prove kis title to the 
‘jalkurs‘in dispute, clearly and fully, before 
the Judge can look: into the defendant's: 

title. If he -think that the plaintiff. has. 


| made out his-case, he will call upon the de~ 


‘fendant to rebut it, and substantiate his own 
title. We remand this case, to be disposed: 
of -in an entirely ' fresh judgment, with refers 
„ence to the above, Reulerke: 


' The 6th March 1867. 
Present: 
The ‘Hon’ble G. Loch and k G. Meopherssn;, 
i ` Judgês. 
Mosne profits (mode of éalculating X 
Case No. 875 of r866. 


‘Miscellaneous Appeal from an or dér pass-. 
‘ed by the Judge of Purneah, dated ne j 
“bth ane 1866." ` 


'- Charles Palmer (Decree- ale) 


ò 


Appellant, 3 
° versus 
Mohunt Bal Gobind Doss (Judgment- debtor) 
Respondent. 


Mr. C. Gregory and Moonshee- ies Ale 
for Appellant. 


Mr. R. V. Doyne for Respondent. ` i ; i 


In-estimating the amount of mesne profits. where.a 


_decree-holder could not give satisfactory evidence as, 


to the rates at which he received rents and the collec~ 
tions he made, the judgment-debtor was held liable for — 


+ 
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the amount stated in the Collector's jammabundee minus 
the cost of collection, leaving him to recover from 
Government what he has paid on account of revenue 
unless the sums so paid had already been refunded by 
Government to the decree-holder. 

` Loch, J. (Macpherson, J., ET E = 
Looxma at the jummabundee upon. which 
the settlement of this- estate is based and 
which -affords the only reliable clue - to 
the assets of the estate, it is evident 
that the rates claimed by the decree-holder, 
and even the average rate of rupee ł. per 
beegah proposed to be given by order of 
the Judge, are too high and not such as 
were realized from the tenants. ‘The jumma- 
bundes was prepared-in 1841, and the peti- 


tioner is entitled to mesne profits for the | 


period from 1842 to 1848. The assets, as 
shewn by the jummabundee, amount to rupees 
2,807-4-2. -Deducting from this the sum of 
rupees 1,085, the revenue summarily settled, 
and rupees 14-5 on some other account as done 
by the Judge, there remain rupees 1,721-5-9, 
which the Judge describes as the rent to be 
paid by the Mohunt to Government, The 
principle upon which the Judge has esti- 
moted the amount of mesne profits is not 
very clear. If the decrée-holder ‘cannot 
give satisfactory evidence’ as to the rates 
at which he received rents and the collec- 
tions he made, the Collector’s jummabundee 
may be accepted as giving the best approxi- 
mation ‘of the rates at which the tenants 
held the lands. Now, that jummabundeé 
shows according to the Judge a gross as- 
sessment of rupees 2,807-4-2, out of which 
had to be paid the cliarges of collection 
and the Government revenue, Deducting 
this, what remained as profit to the judg- 
ment-debtor? Nothing-as far as Iam able 
to make out, for the Judge says, as observ- 
ed above, that from the jummabundee of 
rupees 2,807 have to be deducted rupees 
1,085, the summary jumma, ‘and another 
small item, leaving a balance of . rupees 


1,721-5-9, which also is said to be the Govern- | 


ment revenue, It appears to-me that the 
judgment-debtor must be held liable for the 
amount of the jummabundee minus the cost 
of collections; and that, as the lands in 
question have been declared by the decree 
of the Privy Council and of the late Sudder 


. Court to form part of a permanently settled 


estate, he must pay over the balance to the 
decree-holder, applying to Government to 
recover with interest any sums paid by him on 
account of revenue. On the imperfect data 
before us, I see no other means of assessing 
mesne profits, and a local investigation after 
so many years have passed could Jead to no 


satisfactory results: I have made use of 
the figures which I have found in the Judge's 
own proceeding. These may or may not 
be quite correct ; but the principle upon 
which I would give these mesne profits 
would be by taking the Collector’s jumma- 
bundee-as the foundation and ‘making the 
judgment-debtor liable for the amount 
minus charges of collections, leaving him 
torecover from Government what he has 
paid on account of revenue, unless suma 
so paid have been already refunded by 
Government to the decree-holder. The case 
is remanded thatthe mesne profits may be 
calculated accordingly. ‘ 





The 6th March 1867. 
Present : 


The Hon’ble ©. B. Trevor and F. A. 
> Glover, Judges. 


Limitation—Alluvial Land— Posses- 
sion. 


Case No. 2652 of 1866. 


Special Appeal from a decision passed by 
the Judge of Mymensingh, dated the 18th 
August 1866, affirming a decision pass- 
ed by the Principal Sudder Amesn of 
that District, dated the lst February 

` 1866. 


Luckhee Debia ‘Chowdhrain and others 
(Plaintiffs) Appellants, 


p VETSUS 


The Collector of Mymensingh and others 
(Defendants) Respondents. 


Buboos Romesh Chunder Mitter and 
Mohinee Mohun Roy for Appellants. 


Baboos Juggodanund Mookerjee, Sreenath 
Doss, and Luleet Chunder Sein for 
Respondents. 


Limitation ‘or adverse possession as to chur land may 
commence directly the land is in existence, and not 
from the time at which it becomes eulturable—any 
proof of ownership would be sufficient to show posses- 
Sion. 

Glover, J—Txuis was a suit to recover 
possession of certain chur lands as apper- 
taining to plaintiff's Mouzahs of Gajoor and 
Gultea - which had been- finally diluviated i in, 
1853. 

The defendant in possession claimed 
them as portions of his diluviated Mouzah 
Katoree. 

The Judge found that the eases suit 
was barred by limitation. 


A 


- 2382 Civil - 


We see no reason to interfere with this 
finding in special appeal. The special re- 
spondent. is admittedly in possession of the 
disputed land, and claims to have held it ad- 
versely to the special appellant. for more 
than 12 years. Special appellant contends 
that limitation did not begin to run until such 
time as the chur lands became culturable ; 
and that, as these lands did not become cul- 
turable until 1856, he is still in time. 

But this is an error. Possession of land 
can commence directly the land is in exist- 
ence, and does not date from the time on 
which it becomes culturable. Any proved 
act of ownership would be sufficiené to 
show possession. Many churs, which are 
not, and will not be for years culturable, 
yield jow and other brush-wood with reeds 
which are valuable, and the right to which 
is often contested in districts like Mymen- 
singh, 

In the present case the Judge has found 
as a fact that the plaintiff has not been able 
to show posséssion any time within 12 years ; 
in fact, that he has not shewn any possession 
at all, whilst the defendant is and always 
has been in possession of the disputed chur, 
-——and with this finding no’ interference is 
possible in special appeal. 

We, therefore, reject this application with 
costs. 





The 6th March 1867. 
Present: 


The Hon’ble H. V. Bayley and 
Sumbhoonath Pundit, Judges. 


Money decree—Property hypothecat- 
ed for debt. 


Case No. 8006 of 1866. 


© Special Appeal from a decision passed by 


the Judge of Shahabad, dated the 13th 
August 1866, reversing a decision pass- 
ed by the Principal Sudder Ameen of 

that District, dated the 25th April 1865. 
Sheo Prosun Singh (Defendant) Appellant, 
versus 


z 


Brojoo Sahoo (Plaintiff) Respondent. 
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nee 


Baboos Romesh Chunder Mitter and Khet- 
ternath Bose for Appellant. 


i 


Baboo Kalee Kishen Sein for Respondent. 


Where property hypothecated for a- debt is sold 
in execution of a money decree passed under the bond 
hypothecating it without any additional order in the 
decree for enforcing the lien on the property, and the 
holder of a sabsequent similar bond who has obtained 
an order on his decree directing the sale of the property 
seeks to enforce his lien upon the property so purchased, 
the purchaser is entitled to go on the previous lien, 
as he not only stands in the shoes of the debtor, but has 
purchased all rights in the property hypothecated by 
the debtor when his hypothecation was made, and has 
thus also acquired the rights of the decree-holder to 
satisfy whose due the property was sold when this 
purchaser purchased. 


Pundit, J—Tue special appellant urges 
that the plaintiff in this case is not entitled 
to enforce his lien on a bond (which bond is 
of subsequent date to that held by the 
special appellant) against the property of the 
special. appellant, 


It is a fnet admitted that the special 
appellant purchased the property in execution 
of a decree obtained by a decree-holder for 
a debt due under a bond, hypothecating for 
the said debt the property itself, before 
the hypothecation of the same to the plaintiff, 
special respondent, under Ais deed. 


This decree did not specify that the pro- 
perty was to be sold in execution of the 
decree. Plaintiff also obtained only a money 
decree under his deed of date (as above 
stated) subsequent to the date of the bond 
given to the decree-holder at whose instance 
the property in dispute was sold. Plaintiff 
now sues the defendant, special appellant, 
as the party in possession of the property, 
and claims to enforce his own lien against 
the land in dispute. Plaintiff states, that, 
though defendant purchased in execution of 
the decree the property in dispute, he did so 
only as property then hypothecated to plaint- 
iff, Plaintiff urges that there being no 
order in the decree to enforce the lien on the 
property, special appellant purchased only in 
execution of a decree for money, and so has 
purchased only the rights of the debtor ‘as 
existing at the time of the sale, before which 
time there was the hypothecation to the plaint- 
iff, and therefore defendant did not purchase 
any rights as existing in the debtor before 
the execution of- the first bond. Plaintiff 
refers to several decisions of this Court which 
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‘on the whole we read to deefde that, when 
there are two creditors, each of whom by the 
terms of their respective bonds of different 
dates hold a lien upon a certain property 
as security for their respective debts, and 
the holder of the subsequent lien bas obtained 
an order (either in the original decree or in 
an additional decree) declaring the property 
hypothecated linble to be sold in execution of 
Ais decree; whilst, on the other hand, the 
other creditor holds only a money decree, the 
former is fivst entitled to sell the property 
hypothecated for the realization of Ais dues. 
These decisions, however, do not show that 
the latter cannot afterwards, on obtaining 
another decree directing the enforcement of 
his lien upon the said property, execute his 
lien against the said property, notwithstand- 
ing that it had been already sold before, 
because it is, of course, clear that a subsequent 
lien can never override, or extinguish, or 
prejudice the previous one. 

These’ decisions also rule “that, when a 
creditor under a boud hypothecating pro- 
perty, obtains only a money decree, he 
cannot execute his lien as against the pro- 
perty through that decree against a stranger 
who, subsequent to the creation of the lien, 
may have obtained the possession of the 
property ; but that the decree-holder must 
proceed by fresh suit ngninst sach stranger 
also, and obtain a decree to enforce the lien 
against the property. 

These ‘deciSions further shew that the 
lien, asa lien, can never be extinguished 
until the debt is satisfied, or becomes affected 
əy limitation, Further, that, if a subsequent 
suit is brought by a creditor, who at first 
took out only a money decree, or relief on 
the terms of the lien is asked against a third 
party on the ground of his being then in 
possession of the property hypothecuted, in 
both cases, such third party is empowered 
to impeach the validity of the debt itself. 


In this case plaintiff had impeached the 
validity of the debt alleged to be due to the 
special appellynt, and, as a matter of fact, 
that plea was decided against the plaintiff. 


But the Court’s decisions do nog rule that, 
when the property hypothecated is held by 
the debtor and ig sold in execution of a 
money decree (passed under a bond hypothe- 
cating it) without any additional order in 
the decree for enforcing the lien on the pro- 
perty, the purchaser in this sale is not in 
such a case competent to plead his previous 
lien with a view to obtain the property, when 
a holder of a subsequent bond seeks to 
` enforce his lien decreed against the property. 


It is argued by the plaintiff, special re- 
spondent, that such rights cannot be pleaded 
until an additional decree is obtained, and 
that, ‘in fact, there can be no such right at all, 
as the lien is no longer in existence, having 
been extinguished. by the sale made in 
execution of the previous decree. 

We do not Recept this argument. On the 
contrary, we think that both the decree- 
holder as well as the purchaser are entitled 
to go on their previous lien, because the first 
held it, and because the latter has paid the 
money by which the lien in favor of the 
former has been satisfied. 


It'is clear that the lien was a security for 
the realizatipn of the debts first incurred by 
the debtor, with an agreement by bim not to 
injure, by any subsequent act of alienation or 
incumbrance, the rights of the first creditor 
secured by this hypothecation of the 
property. i 

The special respondent then argues that 
the special appellant as a purchaser has not 
the same status to plead that the decree- 
holder would have (if his debt was not 
satisfied) against the validity of the subse- 
quent hypothecation. 


We hold that the purchaser does not only 
stand in the shoes of the debtor, but has pur- 
chased all rights ia the property as hypothe- 
cated by the debtor when the first hypothe- 
cation was made, and bas thus also acquired 
the rights of the decree-holder. 


We may add that, if the purchaser had 
never been recognised as holding such rights, 
he would never be permitted to sue (as he is 
daily done by our Courts) to set aside 
fraudulent conveyances or leases made by the 
debtor previous to the sale in execution, 


Our views in this matter are confirmed 
by the two decisions of this Court reported 
in page 110, Vol. III, and page 45, Vol. 
IV of the Weekly Reporter. 


This being our view on the facts here, it 
is not necessary, as it otherwise might have 
been, to examine the correctness or other- 
wise of the decisions of the Lower Appelluto 
Court in respect to the onws on the issue of 
fraud, and the view of that Court requiring 
from the plaintiff more strict proof of his 
purchase being bond fide, 


We, therefore, decree the special appeal 
with costs ; aud, reversing the decision of 
both the Lower Courts with costs, we up- 
hold the ‘decision of-the Court of first in- 
stance, by which the claim of the plaintiff 
has been dismissed with costs. 
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The 6th Mareh 1867. 
Present: 


The Hon'ble ©. B. Trevor 
Glover, Judges. 


and F. A. 


` Suit for kubooleut at enhanced rent 

—Inconsistent claims to enhance- 
ment. ` 

Case No. 2594 of 1866 under Act X of 1859. 


Special ` Appeal from a decision passed by 
Mr. A. Abercrombie, Judge of Dacca, 
dated the 12th August 1866, reversing a 

. decision passed by Baboo Chunder 
Mohun Roy, Deputy Collector of, that 
District, dated the 31st May 1866. 


‘Breesh Chunder Doss, agent "on behalf of 
. Soodha Monee Dossia (Plaintiff) Appellant, 


versus 
Assimonissa and others (Defendants) 
Respondents. 


Baboos Chunder Madhub Ghose and 
‘ Romesh Chunder -Mitter for Appellant. 


Baboo Pearee Lall Roy for Respondents. 


In deciding a suit for a kuboolent at enhanced “rent 

for 5 years. the probable result of an exceptional bad 
' geason should not be taken into consideration, but. the 
` - average of the past 5 years. 

_. Claims to enhancement on the basis of ‘ increased 

produce” and “increased value of produce” are in- 
: consistent and incompatible with one founded on an 

inequality between the rent paid by a tenant in the 

estate and that paid by a tenant on a neighbouring 

estate. 

Glover, J—Tuis was a suit fora kuboo- 

` leut at enhanced rent. The grounds of 
enhancement in the plaint were that the 
productive powers of the lund had increased ; 
that the value of the produce had increased ; 

_ and that the rates paid were less than those 
of neighbouring ryots of the same class. 
There was also an allegation that the ryot 
held more land than he was entitled to. 

The defendant’set up various pleas: he 
claimed to hold the land at a ‘ mokururee’’ 
rent; declared that the productive power 
had not increased ; and that, even had the 
value of produce increased, the zemindar 

“could not sue him for the difference. 

The Deputy Collector disposed of the 
“plea of mokururee adversely to the defend- 
ant, and. for the rest (after deputing an 
Ameen to the spot) decreed for the plaintiff 
at rates considerably over what had hereto- 
-fore been paid by the ryot. 

Both parties appealed to the Judge who 
decided that the reut could not be enbanced 
at all. i i 
_ We are of opinion that the Judge’s 

` decision was wrong and must be reversed, 


REPORTER, Rulings. (Vol. VII. 


The plaintiff claimed a kubooleut for five 
years, and the Judge should have looked at 
the case with reference to that claim. 
Instead of doing so, he takes the plaint as 
a suit for a kubooleut for the current year 
only ; and finding, when he tried the case, 
which was in the month of August, that the 
rains had been seanty, and the inundation 
low, and that there was no prospect of a 
good crop that year, dismissed the plaintiff’s 
claim, arguing, that, as there would be no 
incrensed produce that year, no enhancement 
was possible. Had the suit been merely for 
a kubooleut for the current year and no more, 
this reasoning might have been correct. 
But it was manifestly improper to decide a 
claim for a five years’ kubooleut in this way, 
or to take the probable result of an excep- 
tionally bad season, as a ground for refusing 
enhanced rent for five subsequent years 
during which a copious rainfall and a high 
inundation might have altogether changed 
the ryot’s prospects. The Judge ought to 
have taken the average of. the past five 
years, and not that year only in which the 
suit was brought. ; i i 
But we ‘also think that the plaintiff must 


-fail, toa certain extent, from the way in 


which he has chosen to bring his ease. A 
claim to enhancement based on the increased 
productive power of land, or on thein- 
creased value of its produce, can only take 
effect in cases where the neighbouring rates 
of rent have not accommodated themselves 
fo the altered state of circumstances— 
where, in short, all the ryots together are 
paying less than the fair rate of rent ; and 
to such oases, the principle of the Full 
Bench Ruling of the High Court iv the case 
of Thakooranee Dossee would apply. But 
where there already exists a guide to what 
is a fair rate of rent, the precedent is 
inapplicable. : 

Now the plaintiff, by asking in his plains 
that the defendant should be made to pay 
the same rent as ryots in the neighbourhood, 
accepted that rent os a fair one, and one 
which had adapted itself to the alleged 
altered circumstances of the land, and thera- 
by gave the go-by to his other grounds of 
euhancement. 


It is true that all three grounds were 
entered in the plaint; but Section 17 Act X 
of 1859, in allowing a zemindar such a wide 
latitude as to his grounds of enhancement, 
did not contemplate his using inconsistent 
or incompatible grounds. “And we consider 
that claims to enliancement on the basis of 
“ increased produce,” and “ increased value 
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-of produce,” are inconsistent, and indeed 
incompatible with -oue founded on an in- 
equality between the -rent paid by a tenant 
on the estate, and that paid by a tenant on 
a neighbouring estate. 

What the Judge ought to have done in 
the case as made by the plaintiff, was to 
find whether the defendant paid a less ‘rent 
than neighbouring ryots of the same class, 
for the same description of land. The 
Court of first instance took this point up and 
decided it, so that no further enquiry would 
seem to be necessary. The case will go 
back to the Judge for a determination of 
this issue on the evidence recorded by the 
Deputy Collector; and the costs in all 
Courts will follow the result of his decision. 





The 7th March 1867. 
Present: 


The Hon’ble F. B. Kemp and L. $S. 
Jackson, Judges. 
Hnhancement—Casual increased feor- 

f tility of the land. 

Case No. 2901. of 1866 under Act X of 
` 1859. 

Special Appeal from a decision passed 
by the Judge of West Burdwan, dated 
thé 24th July 1866, reversing a decision 
of the Deputy Collector.of that District, 

` dated the 17th April 1866. 

Kristo Mohun Pattur (Defendant) 
Appellant, 
f versus 
: Huree Sunkur Mookerjee (Plaintiff) 
Respondent. 
Baboo Poornoo Chunder Shome for 
‘A ppellant. 


Baboo Nil Madhub Sein for Respondent. ; 


A casual increase in the fertility of land is not a 
ground for permanent enhancement of rent. 

Jackson, J.—Tig case has been very 
well argued by Baboo Poornoo Chunder 
-Shome for the appellant, and must be ad- 
~ mitted to be a case not altogether free from 
difficulty. Butit appears to me that our 
decision upon the-special appeal may pro- 
ceed upon a somewhat simple ground. 

The notice of enhancement in this case 
was to the effect that, as the productive 
powers of the land had been increased from 
circumstances independent of the ryot’s 
labor and expense, consequently ‘the lands 
were not paying and ought now to pay rent 
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at the pergunnah rates, by which expression, 
possibly, the plaintiff meant rates equal to 
those paid for lands of a similar description 
and with similar advantages in the neighbour- 
hood. An Ameen was deputed, and he mea- 
sured the land, enquired into the rates, and 
made a report. The Deputy Collector who 
tried the case, professing to agree entirely 
with .the report of the Ameen, decided 
against the plaintiff, holding that there was 
no ground for enhancement of the defend- 
ant’s rent. The case coming in appeal 
before the Zillah Judge, he also agreed so 
far with the Ameen that he thought the 
Anteen had given good grounds for enhancing 
the rent, and he therefore reversed the deci- 
sion of the Deputy Collector. But the Judge 
has omitted to state the ground on which 
the Ameen’s report in his opinion justified 
the enhancement of the rent ; and it appears 
to me that, in point of fact, no ground, such 
as stated in the notice and the plaint, has 
been made out. 

A question has been raised whether, in 
respect of a portion of the land which the 
defendant claims as his lakheraj, the plaint- 
iff could be entitled to enhance, inasmuch ag 
he has not succeeded in showing that rent 
had been paid on account of that portion of 
the land, and there has been some discussion 
as to the meaning of a part of the Judge's 
written judgment which bears on this point. 

The Judge says :—* Plaintiff brought a suit 
“for enhanced rent, and defendant objected 
“that part of ‘the aren held by him as 
“ correctly stated by plaintiff is my rent-free. 


““Tt remains for defendant to prove that 


“his plea is correct. There is no proof 
“that the land in suit is rent-free. The 
“sunnud mentions no boundaries, and the 
“ copy of the register does not even mention 
“the estate. Therefore, I am of opinion 
“that the rent-free plea is not proved, and 
“it is evident that the acknowledged rent of 
“rupees 9 has been paid hitherto for the 
“whole area, viz. 23 beegahs,” 


Upon this language of the Judge, the 
appellant’s vakeel contends that the finding 
of the Judge as to a payment of rent upon 
the whole area, 23 beegahs, is merely an 


-| infereuce from the failure: of the defendant 


to prove affirmatively his rent-free holding. 
On the other hand, it is contended by the 
respondent’s vakeel, and it appears to me 
equally consistent with the language used, 
that, having first disposed of the defendant’s 
plea of lakheraj, the Judge has afterwards 
independently held that the plaintiff's allega- 
tion of payment in respect of the whole 
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of the lands is also shewn from the 
evidence. But if it be true thatthe Judge 


has held that rent has, up to this time 
been paid in respect of the whole area, 23 
beegahs, that appears to me effectually to 
dispose of the sole ground on which the 
Ameen’s report can be considered to author- 
ize enhancement, viz. that the defendant has 
been paying rent for a less quantity of land 
than he cultivates. He finds that that 
amounts to 27 beegahs, and he says that, 
according to the pergunnah rates, that area of 
land ought to bear a specified rent. If, there- 
fore, this had been a case in which the plaint- 
iff sued for enhancement on the ground that 
the defendant held a larger quantity of land 
than he pnid-reut for, that would be a ground 


for enhancement, and the Ameen’s report 
would apparently have sustained it. But 
the Judge hás held whether, by way 


of inference or as an independent find- 
ing, that the rent has hitherto been 
paid for the whole area. Therefore this 
ground altogether fails, and it is moreover 
not a ground given in the notice. I find 
nothing whatever in the shape of circum- 
stances having increased the productive 
powers of the land independently of the’ 
ryot’s labor, except that the river has occa- 
sionally supplied water to a channel passing 
through the land in dispute, and, when the 
water thus passed over the land, increased 
fertility to some degree ensued. That is too 
casual a circumstance to form a ground for 
permanent enhancement. ° x 

It appears to me, therefore, that, as the case 
was laid in the Deputy Collector’s Court, 
and as the Ameen found the facts, and the 
Judge found upon his report no legal ground 
of enhancement, consistent with the notice 
and the plaint, is made out ; and, therefore, 
whether the plea of lakheraj is well founded 
or not, the plaintiff ought not to have suc- 
ceeded in this suit. 


This being so, it is unnecessary for us to 
discuss a point which, I confess, appears to 
me one of extreme difficulty, namely, how, 
in enses where a zemindar claims enhance- 
ment of the entire land held by a ryot, and 
the ryot alleges part of his. land to be rent- 
free, the zemindar.is to prove (as he isre- 
quired to do as the effect of the Fall Bench 
Ruling in Goomain Kazee’s case, Full Beuch 
Ralings, Special Number, Weekly Reporter, 
page 115), that be has received rent in 
respect of the particular piece of land as to 
Which the averment of Inkberaj is made. 


Cases have been shewn to us posterior 
to that ruling, in which Divisioual Benches 


of this Court, manifestly influenced by the 

difficulty of which I speak, have relieved the - 
zemindar; and I am certainly inclined to 

think that the Full Bench Ruling might be 

usefully modified. It seems to me that it is 

extremely difficult to lay down any principle 

on the subject. 

I think that the decision of the Judge 
must be reversed, and the decision of the 
Deputy Collector restored with costs. 

Kemp,eJ.—I agree in the judgment of 
my learned brother to this extent, viz. that 
iv this suit rent cannot be enhanced on the 
ground stated in the notice. Beyond this, 
I do not consider it at all necessary to go in 
the present case. The appeal will be decreed 
with costs and interest. 


The 7th March 1867, ` 
Present : 


The Hon’ble F, B. Kemp aud L. S. Jackson, 
Judges. 


Res judicata—Withdrawal—Section 
97 Act VIII of 1859. > 


Case No. 2900 of 1866. 


Special Appeal from a decision passed by 
Ur. P. F. Carnegy, Officiating Deputy 
Commissioner of Kamroop, dated the 
104 August 1866, reversing a decision 
passed by Baboo Mohun Chunder Buroo- 
ah, Sudder Ameen of that District, 
dated the 26th February 1866. 


Luckhee Ram Doss and others (Defendants) 
Appellants, 
versus 
Joy Suukur Gooho (Plaintiff) Respondent. 
Baboo Nuleet Chunder Sein for Appellauts. 


Baboo Obhoy Churn Bose for Respondent. 


A suit struck off by reason of the detendant being 
then in jail on a criminal charge, cannot be set up a8 
res judicata in a subsequent suit, there having been no 
determination in favor of one party or the other; nor 
can it be treated as a case of withdrawal uncer Section 
97 Act VIII of 1859. 

Kemp, J.—I tuain« that there are no 
grounds for this special, appeal. The suit 
which the defendant sets up as estopping 
the plaintiff from proceeding with the present 
suit, Was not withdrawn by the plaintiff in 
that suit under the provisions of Section 97 
of the Code of Civil Procedure. It appears 
that the defendant in that suit being then in 
Jail on a criminal charge, the case was dis- 
posed of ; but no relief was given, nor was 
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there any, determination of the: suit. .: The 
second ground of special appeal. which ` “is 
baséd on Section 97, therefore, wholly” fails. 
As to:the first ground it appears that.the 
special respondent's vendor was in posses- 
sion of the estate when he conveyed it by a 
registered kubála to the special. .respondent.- 
That kubala having been ‘found to be an 
` authentic dodument by the Court below, 
and having been duly ‘Tegistered according 
to law, invalidates the previons unregistered 
deed of conveyance to the special appellant. 
The special appeal must, therefore, be 
dismissed: with costs and interest. 
- Jackson, J—I am of. the same opinion. 
The judgment referred to by the special 
appellant in-this case is’ of an anomalous 
character. There is à copy of it on the re- 
cord. Itis not a dééision in favor either 
of the plaintiff or the defendant in the suit. 
It merely recordé that, as the process of the 
Court could not reach.one of the defendants, 
the Court for that renson puts an end to the 
suit. The. defendant appears to haye sought 
to avail himself of this judgment in the Court 
below by way of a plea of res judicata. He 
clearly could not do this, -as there was no 
determination in-favor Of.one party or the 
other, 
He now seeks to treat: it asa case’ coming 
under Section 97 ‘of the Code of Civil Pro- 
cedire, Bat, as the plaintiff in that suit did 
not withdraw from -the ‘suit either with or 
without the leave of-the Court, Section 97 
clearly ‘does not apply. 
Then, as to the kubala relied upon by the 
defendant, it is clear that the other defend- 
ant, being at the time in possession of ‘the 
property in dispute, sold by a registered 
kubala to the plaintiff the property in ques- 
‘tion, and, by so doing, the previously exe- 
cuted unregistered kubala is invalidated. 
On both ‘grounds I concur in affirming the 
judgment ‘of the Court below. 





"The 7th March 1867. 
Present: 
-The Hon’ble '@&. Loch and A. G. 
ue Maepherson, Judges. 


Revival of Suit under Section 58 Act 
~ X of 1859 (Efect of).. : 


Case No..2946 of 1866 under Act X of 1859. i 


Special Appeal from & décision: passed by 

- the Judge of Mymensingh, dated the 6th 
July 1866, reversing a decision passed by 

- the Deputy - Collector of that Distriċt, 
zaaien the 28th February | 1866, Fa oe 
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Brejengtt Surmah Chuckerbutty and another 
-ADeloniants), apego, 


' Versus 


‘Anund Moyo Debia Chowdhrain (Plaintif ) 
Respondent, 


Baboo Pearee, Lal Roy: for Appeilants. 


Baboos Kishen Kishore Ghose and Juggoda- 
nund Mookerjee for Respondent. 

The revival of a suit under Section 58 Act X of 1859 
does not re-open the case as regards all’ the defendants, 
but only as regards the party who has applied to have 
his particular case revived and heard on the merits. 
Loch, J.—We think that this appeal 
mus} be dismissed with costs. The revival 
of asuit under Section 58 Act X of 1859 does 
not re-open the case as regards all the defend- 
ants, but only as regards the party who has, 
applied to have his particular case revived 
and heard on the merits.-.The judgment 
passed after this suit was revived ean only 
have the effect of releasing from the plaint- 
iff’s claim those parties ‘who applied for the 
revival of the suit and were successful in 
urging their plea of, limitation. i 


The 8th’ March 1867., 
Present: . 


‘The Hon'ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon'ble L. 8. Jackson, 
Judge. 

Sale Law. (Act I of 1845)—Right of 
_ auction-purchaser — Euhancement 
` (of rent of tenant other than a ryot 
or cultivator.) i 

Caso No. 2888 of 1866 under Act X of 

; 1859, ` z 


Spadal ‘Appeal from a decision passed by 
. the Judge of. Rajshahye,.dated the 24th 
‘July 1866, affirming a decision of the 
` Deputy Collector of that District, dated 
the 26th March 1866. 


Juggodeshury Dossia (Defendant) . 
l Appellant, 
versus 
Uma Churn Roy (Plaintiff) Respondent. 
Baboo Khetternath Bose for Appellant. 
Baboos. Mohiny Mohun Roy and Bhuggobutty 
Churn Ghose for Respondent, 


An auction-purchaser, under Act I of 1845 is nat 
entitled to sue to enhance the rent. of a tenant, not 
being’a ry6t or cultivator, without his consent, -~ 
-(lueré,—-Whether the auction-purchaser is entitled 
to take free. ofall ineumbrances created by the 
def -ulting proprietor. 


Peacock, C. J—Tae plaintiff, sues for 
rent at an enhanced rate for a portion of the. 
year T272. _He States in ‘his plaint; that he 
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served notice of his intention to enhance in 
Chest 1270, the grounds of enhancement 
being that the productive powers of the land 
had increased in consequence of the city of 
Béauleah having been washed away, and 
that the defendant was holding the land in 
question at rates lower than those paid for 
other lands in-the village. The premises 
held by defendant consisted of n house, 
honiestead, garden, tank, unoccupied building 
ground, and land occupied with graves. 


-`The plaintiff claimed under a purchaser 
‘ata sale. in 1854 for arrears of revenue, 
“and one of the issues raised was, whether the 
mehal having been sold -at an auction “sale 
for arrears of revenue, the incumbrances 
crested by the Gotantins proprietor could 
' ‘yemain in force. 


. That issue was disposed ‘of very summa- 
rily by the Deputy Collector, who says that 
“the mehal having been put up to_ sale by 
“auction for arrears of revenue, the incum- 
«t brances created by the defaulting proprie- 
«t tors cannot remain untouched.” 


The defendant purchased the premises 
from Moulvie- Abdool Ally. The Judge 
treats the case as a very simple one, He 
‘does not enquire as to the effect of the incum- 
braces as against the auction-purchaser and 
those claiming under him, but finds that 
there was no legal presumption of n fixed 
tenancy, as it appeared by the defendant’s 
own title deed that the. land was obtained 
by the Moulvie not earlier than 1235 B. S. 


The sale lawein force at the time of the 
auction- -purchase was Act I of 1845. 


` Section 26 Clause 4 of that Act doutais, 

amongst other exceptions, the following, 
viz :—Lands held under bond fide leases, at 
fair rents, temporary or perpetual, for the 
erection of dwellitig-houses or manufnetories, 
or for mines, gardens, tanks, canals, places 
of worship, burying ` grounds, clearing of 
. jungle, or *like beneficial purposes, such 
lands continuing to be used for the purposes 
specified in the leases. 


. The Lower Courts should have found 
whether the tenure of defendant fell under 
any of the exceptions in that Clause, 


-No written lease to Moulvie Abdool Ally 
was produced to show whether he held the 
Jand under a lease for -the erection of the 


dwelling-house and other buildings,-or for the | 


construction of the garden and tank. It 
was not actually necessary that the lease or 
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within the @xceptions above referred. to. 
Evidence shewing that the -house and other 
buildings were erected, and that the garden 
and tank were constructed, and that the anc- 
tion-purchaser or those claiming under him 
had continued to receive the old rent with- 
out objection or claim: to enhance, would 
be evidence from which it might be inferred 
that the grant of the land was for the pur- 
pose for which it was used, and that it was 
arent which was reasonable at the time when 
the grant was made. 

It is not necessary to remand the case- 
for the purpose ‘of trying whether the tenure 
falls within any of the exceptions in Clause 
4 Section 26 Act I of 1845 ; for, assuming 
that the auction-purchnser and those claim- 
ing under him were not bound by the tenure 
er eated i in 1235; it does not follow that the 
landowner - is entitled to sue at an enhanced, - 
rate without any acquiescence on the pet 
of the tenant. 

Section 26 enacts that the pur chaser at 
a sale for arrears of revenue shall acquire 
the estate free from all incumbrances which 
may have been imposed upon it after the 
time of settlement, and shall be entitled, 
after notice given under Section 10 Regula 
tion V. 1812, to enhanceat discretion (any- 
thing in the’ existing -Regulations to the 
contrary notwithstanding ) the rent of all 
under-tenures in the said estate, and to „eject 
all tenants thereof (with the exceptions 
above noticed). . 

The words to enhance thé rent, &c., and to 
eject, &e., in the above Section cannot mean 
to enhance and eject at the same time, buf. 
must mean to enhance or to eject according 
to the circumstances of the case. 

The tenant was not a ryot or cultivator, 
and the landowner could not enhance the rent 
without ‘his ‘consent. It is possible that 
he might have annulled the tenure and*eject- 
ed.the tenant, if the latter would not consent 
to enhancement. But, by receiving rent, thè 
anction-purchaser and those claiming under 
him have treated- the defendant.as a tenant. 
It is unnecessary to determine whether, by the 
receipt of rent, they have ratified the tenure, 
and have precluded themselves from ejecting 
the tenant after proper notice to quit, for the A 
suit is not to eject, but to enhance. 3 





Tt is unnecessary in this view ofthe case to. 
advert to the mistake of the Lower Courts 
in’ treating the decree passed before Act 
X of 1859 in the ‘suit against Lakhal-Chup- 
rassee, the tenant of the adjacent land, as. 
binding upon: the defendant as to the rate 


grant should be in-writing- to bring the case "which he ought to pay.. ° z. 
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. The. decisions of both the -Lower Gourts 
will be reversed,: and’ a .decree‘eutered for, 
the defendant to- receive his costs | in both’ 
the Lower’ Courts, and the ‘costs’ of this 
appeal; with interest from this date..." 








The 8th March n 1867." 
. Present : : 


r 


The Hon'ble F. B. ‘Kemp. ‘aud: L. Ss 
Jackson, Judges. 


Appeal—Section 11 Act VI of 1862, 
B. C.—Standard pole of measurement. 


_ Case No. 3086 of 1866`under Act X of 1859. 
Special Appeal from a decision passed by 


= 


Mr. E.. W.. Molony, Officiating Judge | 


: of Moorshedabad,’ dated the 30th July 
1866, affirming a’ decision passed by 
Mr. J." B. Pratt, Deputy Collector of 
that Distriet, dated the 25th Apr ‘it 1866. 


.. Rakhal, Doss ‘Mookerjee (Plaintif) 2 
` - Appellant, ` 


VETSUS - 
Tunoo Puramanick (Defendant) Respondent. 


Mr. ‘A. T. T. Peterson and Bahoo Umbica 
Churn Banerjee for, Appellant.. 


Mr. R. E. Twidale for Respondent: - 

“No appeal “to the -Judge,‘or no special appeal to the 
High Court, will lie fromthe decision of a Deputy 
Collector under Section 11.Act VI of 1862 B. C. on the 
question of the standard pole of measurement. : 

Jackson, J. — Tms. was a case ofan ap- 
plication by. a zemindar , under Section 9 
Act VI of 1862 B. C., to obtain the assist- 
ance of the Qollector’in the survey and 
measurement of the lands of his estate. 
The plaint sets forth that he was desirous 
of measuring the lands by what was called 
‘“procholeet- russee” (which expression 
may be taken to be synonymous with the 
standard rope or pole of measurement), and 
that, on his proposing to make such meagure- 
ment, the ryots had refused to allow-hini 
to make such measurement, and declared 
their intention to make a’ disturbance if the 
‘zemindar’s people ‘went on their grounds. to 
measure.” On this application, the- Collector’ 
appears to have proceeded’ as required by 
Section 9, and to have framed various issues; 
and ove ‘of the issues which -he framed was, 
what -was the 5 proper standard, -pole `of 
measurement in. usein the Pergunuah, and 
he came to a judicial determination upon 


that issue of the proper standard. This. 


particular deter mination’ was made the sab- 
ject of an appeal to the Zillah Judge: -The 
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| Zillah Tie went into. the’ question and 


confirméd the’ decision’ óf the Deputy Col- 
lector. : This decision. being adverse: to’ the 
zemindar, he now. prefers’ “a special appeal 


| on‘the'same*point: to this Court. i 


` On “that‘special appéal,a preliminary ob- 
jection is preferred’ by Mr Twidale’ for the 
respondént to the effect that, on such a 
point, neither regular nor special appéal 
will lie; and “he refers to a decision 
of a Divisional’ Bench of this Court in 
which it happens that my learned brother 
Kemp and myself were the Judges, and we 
held that-an appeal, would not lie, on this 
poifit. 

. Mr. Peterson, on the other hand, contenda 
that the determination, of this question; 
namely, what is the standard pole~ of 
measurement, being a part of the judicial 
finding of the . Deputy Collector, is’ neces- 
sar ily. « open tó appeal. ‘ 

“We observe ‘that Sections 9 aaa. 10 of 
Act VI of 1862, which is to be- read with 
Act "X. of 1859,- are subject to this provi- 
sion which is to be foundin the concluding 
portion of Section .10, “save as aforesaid 
‘the decision.of the Collector on all ‘matters 
“enquired into and: determined by him 
“under this or the last preceding Section, 
“shall be final, ‘unless the same -shall .be 
“reversed on appeal therefrom to the Civil 
s Court.” ~, Those words, therefore, ex- 
pressly give an appeal to the Civil Court upon 
all questions determined. by the Collector 
under Sections'9° and 10, while-no such 
provision is annexed to Section 1l. It 
appears to me that the question properly 
arising under Section 9 in this case was, 
whether or. not the zemindar was entitled 
to measure the lands, and-upon his determin-, 
ation of. that. question, an appeal uns, 
doubtedly would lie. ‘ 

Section 11- provides that measurements. 
made undér'this Act shall be made by -the 
standard pole of measurement. 

It appears-to me that the question “under 
this Section “is one. of which the judicial 
determination would: properly arise’ in exe- 
cuting the award of the Collector. . 


. Peterson refers to, the anomaly and 
incotivenisnoe of admitting the decision of 
a Collector.or Députy Collector on the ques- ` 
tion of the-standard-pole of measurement, to 
be fual.: It appears to me that, there -will 
really be no inconvenience atall. It is real- 
ly of not the least practical consequence to | 
the ryot-what the zemindar finds to be the. 
area of~lis holding, until the zemiudan, goes 
ou-under Glausé 3 of Section 17 Act X of. 
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1859 to sahanes his reut upon the ground, 


that he holds more land than he has been 
paying rent for. When the zemindar sues to 
enhance under such circumstances as that, 
it must then be open to the ryot to contest 
the issue whether, in point of fact, he has 
béen-so holdiug more land, and-he will then 
have an opportunity of establisliing g judicial- 
ly in the face of the zemindar and of the 
Court what the standird pole of the Pergun- 
-.nah really was.’ It sppears to me, therefore, 
that the inconvenience and anomaly adverted. 
- to by the learned Counsel do not really arise, 
and that there could-be réally no practical in- 
‘convenience in allowing the Collector to de- | 
termine in execution of his award, the. ques- 
tion of thie standard pole-of the Pergunnah.: 

“In this'case the Deptity Collector has, as. 
I think, unneeessarily imported this matter. 
into his decision upon an application under’ 
Séetion 9. That does not appear to me to al- 
tei’ the law on the matter, or to give a right 
of appeal which the law does not allow, I 
therefore think whéther he'decided it on the 
drial under Section 9, or’ afterwards, the 
decision of the Deputy Collector us to- the 
standard pole, is not a matter open to appeal.. 
As it happens, the Judge who entertained 
the appeal has not altered the decision ‘of 
the Deputy: ‘Collector. That being so; it is 
unnecessary to record any further decision 
on this matter beyond this; that the decision 
ought ‘not iò have been appealed against, | 
and, ‘consequently, that there can be no 
special uppeal, 

- ‘The special appeal in ‘this case is dismissed 
with costs, 

Kemp, J.—Without going into the ques- 
tion of convenience or inconvenience from. 
the absence of an appeal from an order under 
Section 11, I entirely agree with my learned 
brother that no appenl lies to the Judge or. 
this’ Court in special appeal. 





`,- -The 8th March 1867, 
ahs Present: 
The, Hon'ble C. B. ‘Trevor and F. A. Gisven 
. ~ * Judges. 
BResnmption—Lakhoraj —imitation., 
~. l Case No. 2824 of 1866. 


Special Appeal from a decision passed by 
the Judge of East Burdwan, dated the 
17th Augst 1866, affirming a decision 


‘passed by the Prikcipal Sudder Ameen’ 


of that. District, duted the 80th Decem- 
ber 1865, . 











Gopal Chunder Shaha and others (Plaintiffs) 
Appellants, 


versus 


Bhabo Tarinee Dossee, mother, and guardian 
of Ashootosh Chuuder and others, minors, ` 


and others (Defendants) Hespondenés. 


Baboo Rajendurnath Bose for Appellants. 


Baboo Onookool Chunder, Mookerjee for 
Respondents, : 


A zemindar suing for resumption of allezed invalid 
lakheraj land under‘Section 19 Regulation X of 1793, 
is-not limited to time, provided he. can prove that, at, 
some tims subsequent to the Decennial Settlement; the 


land sought to be resumed was part of his màl estate . 


and had paid reat. 


Glover, J.—THis was a suit for resump- 
tion of alleged invalid lakheraj land, aud. 
was remanded _by this Court in accordance 
with the Full Bench poing] in the ‘case’ ‘of 
Kaminee Debee. ‘ 


The first Court held that there was no 
proof that the land had formed pars of the 
zemindar’s mal estate; but the Judge, 
without going into that question, dismissed - 


{the suit uuder the ordinary Law of Limit- 


ation, the plaintiffs purchuse of the estate 
huving taken place so far back as 1817. 


Tliere can be no doubt that the Judge, in 
so deciding the case, was wrong. Iu the. 
Full Bench Ruling cited, it was distinctly 
laid down that a zemindar, coming under, 
Section, 19 Regulation X .of 1793, was not 
limited to time, provided thut he could prove 
that, at some time subsequent to the Decen-” 
nial Settlement, the land sought to be resum- 
ed was part of his mål estate, and bad paid 
him rent. The plaintitfin this case did sue 
under that Seetion of the law in compliance 
with the order of this Court ou remand, 
allowing him permission to file an amended ` 


R 


plaint ; and the point to be decided first was, . 
whether he had proved receipt of rent at ` 


any time subsequent to 1790. If he failed, 
in that, he would, of course, as his purchase 
at a sale for arrears of revenue took place 
in 1817, be out of time ; if he succeeded, the 
defendaut would be called upon to pete his 
lakheraj. 


‘There is evidence, both oral and iinit ; 


ary, to prove this point, on the record. , Thè: 


Judge has passed uo opinion upon it, and _ 


this Court sitting in special appeal cannot. 
We, therefore, remand the case to the Jadge 
to find on that evideuce whether the zemindar 
has proved receipt of rent since 1790 ° Or., 
not, 


[Vol. VIL: 


Costs will follow the. Vesali.. - 6 te 
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` The 8th March 1867." 
Present : ` 


The Hon’ble F. B. Kemp and L. S. 
Jackson, Judges. 
Limitation — Plaint (Filing and re- 
gistry of). ; 

Case No. 2710 of 1866. k 

Special Appeal from a decision passed by 
the Principal Sudder Ameen of Bhaugul-. 
pore, dated the 31st July 1866, affirming 
a decision of the Sudder Ameen of that 
District, dated the 23rd September 1864. 


Syed Irtaza Hossein (one of the Defendants) 
Appellant, 


versus 


Hurry Pershad Sing and others (Plaintiffs) 
Respondents. 


Baboo Roopnath Banerjee for Appellant. 


Baboo Juggodanund Mooherjee for 
Respondents. 


Where a pl int was duly filed with a deed of convey- 
ance on which the plaintiff sued annexed to it, and the 
Judge, instead of registering the plaint, began to 
enquire into the sufficiency or otherwise of the stamp 
on which the deed was engrossed, —HeLD that the time 
for considering the question of stamp duty was not 
when the docuineut was produced with the plaint, but 
when the document was to be received in evidence on 
behalf of the plaintiff; and that, in computing limita- 
tion, the snit must be considered to have been institut- 
ed on the day when the plaint w was filed; and not the day 
when it was registered, 

Kemp, J.--Tsis suit was remanded on 
the 6th June 1866, to try the issue in bar 
which had not been disposed of in the deci- 
sion first appenled against. This issue has 
now been tried, and the suit has been de- 
ereed in favor of the plaintiff (respondent) 

overruling the issue in bar. 

The only contention now before us in 
special appeal is that, as the cause of action 
necrued on the 15th June'1861, the date 
of the Magistrate’s award under Act IV 
of 1840, and the suit was instituted on the 
27th June 1864, assuming that date to be 
the date of institution, the suit would be 
beyond time. 

It appears that the suit in question was 
boné fide instituted on the 10th June 1864 ; 
and the plaintiff, under the “provisions ‘of 
Section 89 Code of Civil Procedure, filed 
with hig plaint a deed of conveyance on 
which his suit was based. It was at that 
stage of the case unnecessary for the Court 
to enquire into the sufficiency or otherwise 
of the stamp on which the decd was en- 
grossed. The question whether- the stamp 

_ was sufficient or not would have to be con- 
sidered when any objection was offered to 
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the reception of the document in evidence. 
The time, therefore, spent by the Court from 
10th June to the 27th June 1864 in consi- 
dering whether the stamp was sufficient or 

not, and the delay in registering the plaint 
until that point was considered, can in no 
respect be held prejudicial to the plaintiff so 
as to bar his suit. 

We have also been shewn a decision of a 
Divisional Bench of this Court dated 9th 
May 1865, (3 Weekly Reporter, p. 1) whieh 
ruled that there is nothing in the law de- 
elaring that the date. of registry shall be 
taken to be the date of the institution of 
the Suit. - = 

For these reasons I think that the suit 
was not barred, and that the decision of the 
Lower Court was correct. The appeal will, 
therefore, be dismissed with costs and iuter- 
est, 

Jackson, J.—I am of the same opinion. 
This was a suit by n party bound by an 
order of the Magistrate made under Act 
IV of 1840. Consequently, by Clause 7 
Section 1 of Act XIV of 1859, the period 
of limitation applicable to the suit was three, 
years from the date of the final order. The 
final order of the Magistrate, it’ seems, was 
made on, the 15th June 1861, and, therefore, 
it was necessary to institute the suit on or 
before the same day in 1864. It appears 
that the plaint was duly filed, with the’ 
kubala on which the. plaintiff sued annexed 
to ir, on the 10th June 1864. The Judge 
of the Court of first instance, being under 
the impression that it was his duty at that 
time to determine the amount of stamp 
duty and penalty leviable on tho Audd/a,, 
iook time to consider what amount he 
should levy. > He-decided that point finally. 
on the 27th June, and, therefore, the plaint’ 
was registered. 


It is quite clear, as pointed out by my 
learned brother Kemp, that the time at 
which the question of stamp duty had to 
be considered was not.the time’ when the 
document was produced with the'plaint, but 
when the document was ‘to be received in 
evidence on the plaintiff's behalf. At: that 
time it would be open to the defendant to 
object to ‘the document as insufficiently 
stamped ; and the Court might then, under 
Section 17 of the Stamp Act X of 1862, 
determine whether. or not it would receive 
any and what amount of stamp duty. It is 
quite clear that the plaint was filed with this 
document, and, consequently, the suit insti- 
tuted on the 10th June, aud was, therefore, 
within time. 


242 Civil 


THE WEEKLY REPORTER. 


Rulings. _ [Vol VII 





i i . - The 8th March 1867. 
: Present: 


The 5 Hon'ble F. B. Kemp and L. S. Jackson, 
_ Judges. 
Section & Act X of 1859— —Presump- 
' tion of uniform payment from Per- 
| manent Settlement. 
Case No. 2783 of 1866 under. Act x of 
1859, 


Special’ Appeal from a decision passed by- 
Mr. F. L. Beaufort, Judge of 24-. 
' Pergunnahs, dated ‘the 21st August 
' 1866, affirming a decision passed by 
` Moulvie Azeemooddeén Khan,- Deputy 
«Collector. of that District, dated the oe 
June 1865. 


“Rak Doss Tewaree (Defendant) Appéllant, 
versus 
'Kinooram Holdar (Plaintiff) Respondent, 
_ ~ Baboo Nil Monee Sein for Appellant. 


-Baboo Debendro Narain Bose for Respond- 
"ent. 
Section À Act X of 1859 does not require that, in a 
. suit for enhancement, the ryot should specifically claim 
. to hold from the time of tha Permanent Settlement in 
~ order to obtain the benefit of the presumption enacted 
‘by that, Section. On proof of payment of a uniform 
rent for 20 years, the presumption imperatively arises, 
unless the contrary be shown, that the rent has -been 
unchanged from the time of the Permanent Settlement. 
Jackson, ‘J.—It appears to me that this 
ense must be once more remanded to the Zillah 
Judgé. ‘When'the case was last before 
this Court, it was remanded to him for the 
purpose of a clear firtling as to the pay- 
ment of rent at a uniform rate for a period 
~f 20-years before the institution of the 
suit. The Judge has now in effect, having 
the appeal again before him, declined to go 
into that question ; and he records his opi- 
nion that proof of payment of rent at a 
uniform rate for .20 years preceding the 
suit, is ouly material when it refers to the 
allegation, that the rent has ` been uniform’ 
from the time of the Permanent Settlement. 
Now, whether fhis opinion ‘of the 
Judge is in‘ itself consistent with the law 
or otherwise, it certainly is opposed to seve- 
ral decisions of this Court, which are to be 
found reported in the 5th Weekly Reporter, 
Act X Rulings, page 53; the 4th Volume 
of the same publication, page 25; the 8rd 
Volume, page 138, and elsewhere.. The 
effect of those decisions, it appears to me, is 


clearly this :—Thal, where there is a case set 


up by the defendant, (without binding him 


to close adherence to technical. ‘foring’ ‘of 


pléadings) by which it appears that it’ was 


hancement, and the tenant says, 





i intention -to avail himself of the bene- 

~of Section 4 Act X of 1859, the 
Can ‘is bound to enquire-into the cireum- 
stance of payment of rent at-one uniform 


| rate for 20 years ; and if. that circumstance 


be proved, to give the defendant -the benefit 
of the presumption which arises from the 
fact, 

- The terms of the Section cited are these: — 
“ Whenever, in any suit-under this Act, it 
“ ghall be proved that the rent at which 
“land is held by a ryotin the said pro- 
“ vince has not been changed for a period 
“ of-20 years before the commencement of 
“the suit, it shall be presumed that the 
“ land has been held at that rent from the 
“time of the Permanent Settlement, unless 
“the contrary be shewn, or unless it ‘he 
“ proved that such rent was fixed at some 
“Inter period. "z 


That is a provision which-applies to any 
description of suits- brought under the Act, 
and the effect of it appears to be this: that 
when, in any such suit to which the fact” is 
| relevant, the ryot tenders ‘proof and svc- 
ceeds in proving that he has paid rent at 
one uniform rate for 20 years, then the pre- 
sumption imperatively arises, unless the 
contrary be.shown, that the rent has been 
unchanged from the time of the Permanént 
Settlement ; and upon that presumption so 
arising, the defendant ‘is entitled to the 
whole legal consequences of that state of 
things. If, therefore, it be a suit for en- 
“I offer 
proof,” and he succeeds in proving that he 
has held at one uniform rate for 20 years, 
then the Court is bound to go on and to 
presume that the land has been held at that 
rent from the time of the Permanent Settle- 
ment. Asin that state of things the ryot 
would be entitled to a pottah at the rate at 
which he has been holding, he clearly can- 
not be enhanced. It is perfectly clear to 
me in this case that the defendant.did mean 
to set up that defence. He says in one 
paragraph of his written statement, “1 
“have been holding for~upwards of 20 
“í years at one uniform rate, and, consequent 
“ly, with reference to Sections 4 and 16 
“ Act X of 1859, the plaintiff’s suit having 


“ incurred (what he calls), tumadee, ought 


“to be dismissed.” Now, the person, who 


‘put in and probably framed this written” 


statement, was not a regular legal practi- 
tioner, and was not a lawyer, and probably 
was not acquainted with the precise mean- 
ing of the word “ tumadee”; and whether 
he considered the bar to arise in the shape 


— 
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of limitation, or in some-other way, to show 
that the suit of the plaintiff was’ not main- 
tuinable, is of very little. consequence. ` The 
fact which he.stated was precise, and. the 
presumption which the’ law requires to- be 
drawn from:that factis also precise. The 
Court -is bound to enquire into.‘the fact, and 
to make the presumption, and to Be defend- 
ant the benéfit of it. 

It is, therefore, necessary’ once’ more. to 
remand the case.to the Zillah Judge, in order 
that he may decide that issue of fact. . 

Kemp, J.—I quite concur. : 


i The 8th March 1867. 
; Present : 
The Hon’ble F. B. Kemp and L. S. Jacksón, 
Judges. 
Jurisdiotion—Podsession and mesne 


profits—Limitation (Section ae: Act 
X of 1859). ; : 


Case No. 3096 of 1866. 


Special Appeal from a decision saad by 
‘the Principal Sudder Ameen’ of : Dinage- 
pore, dated the 25th of August 1866, 
affirming a decision of the Moonsiff of 
that District, dated the 28th May 1866. 


Surbessur Dey and others (Defendants) 


Appellants, 
` versus 


. Fukeer Mahomed Sirear (Plaintiff) 
Respondent. 


Baboo Doorga Doss Dutt for een 


Baboo Bama Churn Banerjee for peepee: 
“ent. - 


A suit against a landlord for. possession and ‘mesne |- 


profits ís, cognizable by the Civil Court, > - 
.. The lmitation prescribed by Section 30 Act X of 1859 
` applies only to’suits instituted under that Act. 


‘Jackson, —Iv appears to us that both 
oints urged in special appeal are invalid, - 


As to ‘the. -first point, namely, that the 


` suit* was not cégnizable by the CivilsCourt, 
the Pr incipal Sudder Ameen. appears: to have 
decided in accordata” rath a _ Breeedent of 








“© A suit seal a landlord Tor possession and. mesne 
protits. 5 “4 fa Oe, ` aa Dute, oh 


es 
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this Court, which is to be found in Suther- 
land’s New Reports for 1864, January Part, 
Act X Rulings, p. 3. We are’ bound by 
the authority of that decision, and we must, 
therefore, affirm the judgment of the Princi- 


pal Sudder Ameen upon that point. + 


The second point is that limitation applied 
to this ease, inasmuch as. the suit was 
brought: after the expiration of one year 
from the accruing of the cause of action. 
That is 2 period of limitation . preseribed by 
Section 30 Act X of 1859. It is scarcely 
necessary to say that it applies to suits 
under that Act.. The, present suit is not 
onednstituted under Act X of 1859. Con- 
sequently, that rule of limitation does not 
apply. 

The decision of the Lower Court i is af- 
firmed with costs on all points. 


‘The 8th March 1867. 


Present: ` 


The Hon'ble J. P. Norman and W. S. Seton- 


` Karr, Judges. | 


Sale (anao Act VIII of 1835 and 
Clause 7 Section 15 Regulation Vir. 
1799)—Tuppa right. | 


Case No. 2768 of 1866, 


Special Appeal from a decision ‘passed by 
the Officiating Additional Principal Sud- 
der Ameen of Chittagong, dated the 27th 
of June 1866, reversing a decision of the 
Moonsiff. of that District, dated the’ 24th 
April 1865. 


Mussainut Zeenut Bebeo (Plaintiff) 
S Appellant, 


Sa 


VETSUS - 1 


Mussamut Rahatoonissa and another 
(Defendants) Respondents. 


Mr. R. E. Twidale for Appellant, 


Baboo: Romesh Chunder Mitter for 
Respondents; 

Semble.—A tuppa right is annihilated by a sale held 
under Act VIII of 1885 and Clause 7. Section 15 Regula- 
tion VII. 1799, 

Seton- Karr, J. J.—Tux only point raised 
before. us is that the Principal Sudder 
Ameen is wrong in holding that the plaint- 
iff’s tuppa. right was swept away by the 
sale held under Act VIIL of 1835, and the 
provisions of Clause, J Section 15 of Regula- 


 Mortgage—What profits to be ac- 


Civil 


tion vit of 1799. “The ` Principal Sudder 
Ameen has relied ona decisiun of a Divi- 
sional Bench reported at page 197, Vol. ITH 
of the Weekly Reporter, to the effect that. 
under-tenures and inéurmbrances are anni: 
hilated by sales of tenures for arrears of 
revenue held undér’ the above Acts. - The 
-~ ‘pleader' for the appellant. has not heen able 
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. torshow us that’ the sale in the čase - before | 
` us ‘was for, arrears of rent; and not for arrears 


_ of revenue; and ‘he has not been successful 
inaddacing any precedént to the contrary 
effect. or in‘ proving the ruling of the Pringi- 
pal Sudder Ameen to be erroneous. 


“We, therefore, do not perceive any entse 


“for interference; and we diau the appeal 
with costs. . 


r 


“7+ Phe Sth March 1867; -° 


east 


_ Present: 


“The Hon'ble ‘J: P. Norman and W. S. Seton-: 


Karr, Judges. 


. 


~ counted for by moreak SS in posses- 
sion. ' 


b - < 
ee 


Case No. 2781 of 1866. 


Special Appeal from a decision passed by 
E ied Judicial Commissioner of Chota 


Nagpore, dated the 8th.of August 1866, 


E ` reversing a decision of the. Denuty Com: 


. missioner of that District, dated the Tth 
~t November 1865. 


Ruğhoorath, Roy (Defendant) . Appellant, 
. versus 


Baraik, Geereedharee - Singh ‘ag Sian 
(Plaintiffs) Respondents. 


 Babóo Bhowanee Churn Dutt for Appel- 
' alant, l 


Baboo Lukheè Churn Bose for Respondents. 


-A mortgagee in possession of the mortgaged land, who, ' 


instead of letting it to ryots and. realizing the rent 
in the ordinary way cultivates itshiméelf,-is not respon- 
sible or liable toaccount forthe whole, of the profits 
arising to him by faiming the land, but only for such 
profits as he would have realized had he let it toa 


tenant, or as the mortgagor would have realized had he ; 


Jet it, 


“ Norman, J:—Tms is a soit for the EERE 


sion of village Chooteo, Pergunnah Kakra, 
with mesne profits. 
mortgage on the village for‘a loan of rupees 
800. The plaintiff alleges that the amount 
of the lonn had been. liquidated out of the 


profits, which, the defendant realized during” 


the time that he was in possesion. 
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‘The Lower ‘Appellate Court gave the: 
plaintiff a decree, with mesné profits from thé: 
date of suit, finding that the whéle amount 
of the mortgage-money’ had been’ liquidated 
before the plaint was filed. . 

Several points have been taken in- appeal” 
before us. ` First of all it is argued that ‘the! 
defendant -is not in possession of 14 kharees' 
of land, as found by the Lower Appellate- 
Court ; and the defendant: attempts to make 
ase of a` certain decision in a suit between: 
two persons called Bhenga Suhee and Julloo 
Sahee, by which it is said that-10 kharees of 
land were adjudged to them; also of an 
admission made by the plaintiff's father on the 
Qist of June 1541, and a decision in an 
Act IV.case, It is said that the decision 


‘and admission aud, proceedings in the Act 


LV case show that these two people Bhenga 
Sahee and Julloo Sahee were in possession" 
of 10‘kharves of: dhan-land in the village. 
But on examination it appeared that these. 
people, had 5 kharees of .rice-land, and a cer- 
tain portion,. apparently 5 kharees, of other 
land, and therefore. the said decision and 
admission did not show that the Moonsiff’s 
finding that the plaintiff was in possession of 
14 kharees is incorrect. 

Secondly, it was objected that the Judicial 
Commissioner had allowed to plaintiff in ac- 
count the profits of 5 powahs of land called 
munjaus, which, in-the first ten years after 
the mortgage, the defendant had himself held 
and tilled. ‘ 

It appears to us that, in " addition to the 

rent, or a sum equivaleut to the rent of the 
lands, the Judicial Commissioner has charged, 
as against the defendant ag mortgagee in 
possession, profits which he made by the cùl- 
tivation of those lands. We are disposed to 
think that this is erroneous,—that a mortgagee ` 
iti possession of the land, who, instead of let- 
ting it to ryots and realizing the rent in the. 
ordinary way, cultivates it himself, is not 
respousible or liable to account for the whole, 
of the profits arising to him by farming tlie” 
land, but only for such profits as he” would’ 
have realized had he let it to a tenant, oras” 
the mortgagor ‘would. have realized had he; 
let ite ~ 

We, therefore, recommended the respond: 
ent to deduct the extra rent allowed by‘ 


the Judicial Commissioner, with” respect- _ 


to .the-profits of the: 5 powab3 of Jand.: * He | 
-has consented to’ our recommendation, and 
that leaves the:decision of the Court. below. 
correct and unimpeachable. The resultis that 
the. plaintiff will ‘be entitled to a decree for 


„| possession of the land with mesne, profits’: 
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from the 2lst of. September 1865, which 
appears to be the period at which, if the ex- 
tra profits of the land had been ‘deducted, 
the mortgage would have been paid off. : 

Each party will bear his own costs of the 
special appeal to this Court; and in the 
Courts below, the plaintiff will get his costs 
of the suit, at the lower valuation at which 
the decree will now stand. The defendant 
will also get his costs iu the Lower Courts, 
in proportion to the amount of claim dis- 
missed. 


. The 8th March 1867. 
Present: 


The Hon’ble J. P. Norman and W. S. 
Seton-Karr, Judges. 


Sale Certificate (Construction of ). 
Case No. 2352 of 1866. 


Special Appeal from a decision passed by 
the Judge of Patna, dated the 30th of 
July 1866, affirming a decree of the 
Principal Sudder Ameen of that District, 
dated the 8th March 1866. 


Sheik Moula Buksh (Plaintiff) Appellant, 
versus- : 
Moonshee Kuruck Lall and others (Defend- 
ants) Respondents. ` 


Messrs. RT. Allanand R. E. Twidale for 
` Appellant. 


Moonshee Ameer Ali aud Baboo Dwarka- 
nath Mitter for Respondents. 

Mere inaccuracy of language or misdescription will 
not vitiate a sale certificate. The intention of the par- 
ties must be looked to, : 

Norman, J.—In this case the plaintiff, 
‘Sheik Moúla Buksh, sues for possession of a 
certain ¿zulook called Bikram Beelas, which 
he purchased at a sale by auction in execu- 
tion of a decree against one Ajoodhya 
Persaud. i 


The Lower Courts have trented his right 
“ag restricted to u Mouzah Bikram Beelas,. 
excluding a. certain other Mouzah called 
Munipore Khurratah. We find that, by a 
specification of the property in .the tubular 
atutemeut under Section 213.0f Act VIII of 
1859, the execution-creditor prayed that the 
‘‘rights and shure of the -judgment-debtor 
“in Talook Bikram Beelas, an appendage of 
“Talook Munipore: Khurratuh,” should -be 
attached, and together with the application 
he put in an authenticated extract’ from. the 
register of the Collector’s office, specifying. 


the name of the mehal as Zalook Bikram 
Beelas, containing two moozahs, Bikranr 
Beelas and Munipore Khurratah..- It is 
stated that the sudder jumma of the former 
was Rs,.298, and that of Munipore Khurra- 
tah Rs. 282 ; total Rs. 530. ‘The order for 
attachment under Section 285 directed that 
the rights aud share of the -judgment- 
debtor in Talook Bikram Beelas, *f metta- 
lik” (construed us belonging or appertaining 
to) Munipore Khurratah, should be attached 
as tho property of the judymeut-debtor, In 


| the proclamation of sale under Section 249, 


in the list of the property sold, was, men- 
tioned Lalook Bikram Beelas, “ muttalik 
Munipore Khurratah at a jumma of. Rs. 580,7”. 
and the sale certificate stated that * Bikram ' 
Beelas, do hissa, uppertaining to Munipore 
Khurratah,” as described in the proclamation 
of sale, were sold. The word *“ tulook” dues 
not appear to have been originally inserted 
in the sule certificate, but it was added at a 
subsequent date apparently on the applica- 
tion of the purchaser, and afterwards again 
strack out, 

The real question, then, is, What part of 
the property of Ajoodhya Persuud passed to 
the purchaser under the circumstances? Now, 
it appears that there is only one Z'alook 
Bikram Beelas, and this tulook was un- 
doubtedly sold, and in the proclamation of 
sale, it was stated to have a sudder jumma of 
Rs. 530. What was bought, therefore, was 
the exéire talook with the jumma of Rs. 530. 
It is argued that the Mouzah of Munipore. 
Khurratuh was excluded. We cannot treat 
the word. © muttalik” as if it were “ sewaee” 
(or excepting), We cannot give it the force 
of excepting Munipore Khurrateh, without, 
by’ .so doing, destroying «the force of the 
word ‘“talook” before Bikram Beels, 
aud making the stutement of the: sudder 
jumma at Rs. $30 an absurdity. It is quite 
clear that no one selling Mouzah, Bikram 
Beelas would have stated that it bore u sud- 
der jumma of Rs. 530, when the portion of 
it that he wanted tq-sell was capable of being 
separated as bearing a distinguishable jumma 
of Rs. 298. Itis perfectly clear to our minds 
that what the party inteuded to sell, whut the 
bidders competed for, and what the plaintiff 
did actually buy, was certainly the entire 
tulook. The expression “ muztalik’? Mou- | 
zah Munipore Khurratah must be treated as }, 
mere inaccuracy of language or misdescrip- 


_—_—oO 


‘tion. 


We find’ an English ease which very close- 
ly resembles this, (Good title dem. Radford 


‘vs. Southern, -1 Maule and Sclwyn’s Reports, 
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page 299). This isa case that has ‘been 
repeatedly under the consideration of the 
Courts in England, and recognized over and 
over again as sound law. 

The decree of the Lower Court will be re- 
versed, and the plaintiff declared entitled to 
a decree for the whole talook of Bikram 
Beeglas., The appeal will be decreed with 
costs and interest, and the plaintiff will also 
recover his costs in the Courts below. 





The 9th March 1867. 
Present; e 


_The .Hon’ble Sir Barnes Peacock, Kt., 
Chief Justice, and the Hon'ble F. B. 
Kemp, Judge.. 

Section 5 Act XEXV of 1858—Lu- 

naties. ` 

Petition of- Maharajah Juggernath, zemin- 
dar of Pergunnah Palkote, in Chota 
Nagpore, complaining of the pro- 
ceedings instituted under ' Act XXXV of 
1858, at the instance of the Petitioner’s 
nephew, by the Deputy Commissioner of 
Lohardugga, in reference to the alleged 

» lunacy of the Petitioner, and praying 
that, if such proceedings are necessary, 
` they may be conducted, and the witnesses 
examined, either by the High Court or 
by the Judge of Gya. ' 
"MrR. T, Allan for Petitioner., 
Séotion 5 Act XXXV of 1858 never intended that an’ 


alleged Tanatic stiould be summoned into s public Court ` 


as a Witness, and subjected to examination as a witness by 
‘the vakeel of the person on whose oe the enquiry 
was instituted, ‘ 

Peacock, C. J.-—IT appears to this Court 
that this is a case which ought to bé trans- 
ferred. We think that the .Députy Commis- 
sioner certainly made a mistake in allowing 
this gentleman. to be examined by the vakeel 

_ of his nephew, as if he had been a wie 
under cross-examination. 

Section 5 Act XXXV of 1858 says that 
“the Civil Court may require the alleged 
“lunatic to attend at such convenient time 
“and place as-it may appoint for the purpose 
“of being personally examined by the Court, 
“or by any person from whom the Court 

` “may desire to have a report of the mental 
f capacity and condition of such alleged 
“lunatic.” 

This Clause never intended that an alleged 
lunatic should be summoned into a public 
Court as_a witness, and subjected to exa- 
minatigfas a witness by the vakeel of the 
person on whose petition the enquiry was in- 
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stituted. We think that it will be more satis- 
factory, looking at the whole case," that the 
matter should be transferred to the Judge of 
Gya, and that Judge be requested to con- 
duct the enquiry himself, so that, in case of 
necessity, the matter may come before this 
Court’as a regular appeal on the facts, and 
not as a special appeal merely on a point of 
law. 


Let a precept be also issued “forthwith to 


| the Deputy Commissioner, to stay all further 


proceedings in his Court, and to transfer the 


: case to the Judge of Gya. 


The 9th March 1867. g 
Present: « 
-The Hon’ble L. S. Jackson, Judge. 
Ministerial Officers (Transfer of), i 
Case No. 79 of 1867. e 


Miscellaneous Appeal from an order passed, 
by Mr. W. T. Tucker, Judge of West 
Burdwan, dated the 20th June 1866. 


_ Hurro Gobind Biswas, Appellant, 
Baboo Nil Madhub,Sein for Appellant. 


A Zillah Judge is not competent to remove a mohurir ` 
from one Moonsiffee without any fault of his, and to 
subject him to loss by requiring him to go toa distant : 
Moonsiffee. i 


Ir appears that the petitioner was a-mo- 
harir upon the establishment of the Moon- 


' siff in the district of West Burdwan; and that > 


‘protesting against this removal ; 


for some rensous not connected with the pe- 
titioner himself, but with some other minis- 
isterial officer in that district, the Judge. 
thought fit to remove the petitioner from the, | 
mohurirabip which he held.in the Chowkey 
Bishenpore, and to appoint him without his 
consent to be mohurir of another Moonsiffee. 
The petitioner complained to the J udge, 
but the 
Judge passed no order upon his petition, ex- 
cept ; that orders had-been -already made -for' 


-his transfer, and that no further order could 


be passed. 


I do not see that the I judge was compe- ` 
tent to remove the petitioner without any 
fault of his from the appointment which ‘he, 
held, and to subject: him to loss by requiring- 
him to go to a distant Moonsiffee.- ;”- 


Let the Judge he called upon to statà: 
the reasons which, in his opinion, justify that, _ 
proceeding. - 


heen 


SY 
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The.9th March 1867.: -47l 


7 Present: ` 


Ye 


The Hon'ble J. P.` Norman’ and W. $e 
Seton-Karr, Judges. ote 


» 


Transferable 
ryots. who have built, houses on 
their lands. A 


Case No. o784- of 1866. 


Special Appeal from a ‘decision, ised by 
the Principal Sudder Ameen of Hooghly, 
‘dated the 14th of August 1866, affirming 
a decision of the Moonsiff” of. Sulkea, 

` dated the 28th, March 1866. 


Cliunder Coomar Roy (Plaintiff) EPP pA; 
-Versus 


Kadermonee Dossee and another (Defend- 
ants) Respondents, .. 
Buboo Bungshee Dhur Sein for Appellant. 
Baboo Bama Churn Bannerjee for 
Respondents. i 


There is nothing unreasonable i in the autos by which 
the tenure of a khoodkasht ryot,.who has built a pucca 


house on his land and hag acquired a right of occupancy- 


under Section 6 Act X of 1859, is-transferable. 


- Norman, J.—Tais i is a suit by an owner of 
laud to cancel the transfer of a jote by a ryot, 
who resided and had built a pucca house upon 
the land. The purchaser -alleges that the 
ryot from wliom he took, held under a pottah 
bearing date the 5th of Kartick 1226. - 
Both the Lower’ Courta think that the 
pottah is doubtful and not proved. ‘Bat 
they say that it is proved ; that, by'the cus- 
tom of the couutry, tenures such as that now 
ins question are transferable; that many 
tenures similar to thé present have been sold 
and ‘purchased in ‘the samo’manner. This 
appears to be a completely satisfactory de- 
termination of tle question to be- tried be- 
tween the parties, ` Therd is nothing | durea- 
sonable in the custom by which’: the’ khood- 
kaslit ryot, who -las built’ a pucea “house 


upon the land and has acquired a right: of 


occupancy under: Section 6.of Act X ~of 
1859; should have power. to put.“in a new 
tenantin his place. .The cistom ‘is proved, 


and there is no ` ground for questioning . the. 
_ title acquired - “ander the purchase ain ctlie’ 


present case. . a ‘oof 


The result, therefore, is, that ‘this speçial: 
appeal’ must be dismissed with | cosis. mg 


interests.” 


“s 
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Sa yl Present: PG Re eS 


The Hon’ble G. Loch and A G. 
f | Macpherson, Judges. ` 


i ility of 
tenures—hoodkasht. Government Hevenue (Liab lity 


defaulting co-proprictor’s Putnee~ ~ 
dar to pay). 


; Case No. 845 of 1866. 
- Micellaneous Appeal Ron an order passed 


by the Officiating Principal Sudder 
Ameen of Hooghly, dated the 8th ous 


tember 1866. . $ 
 Bykúntaath ETE jee. (Decreo-holdër ) 
: Hppstiant, 
“ver, sus ; : 


Gooro0 Churn Bose and others (Juigment-- 
“ debtors) Respondents, : 


- Baboo Onookool Chunder- Mookerjce far 
Appellant.. 


Baboo Kalee-Prosiino Dutt for. 
Respondents. 


One proprietor having paid his:ówn and his defaulting 
co-proprietor’s share of the, Government revenue to 
save the estate from sale, —HELD that the former could 
recover from. thè latter bis shareof*the Government 
but that he could not recover it from the 
latter’s putneedar who was entitled to all the profita of 
the putnee after payment of.rent to his lessor; and that, 
even if the putneedar had not paid rent to the, lessor, 
that was a question between him and his lessor ouly. 


Loch, J.>-Gooroo CHURN, the respond- 


ent in this appeal, ‘brought a suit for. the 
possession of a zemindaree™ against; his 
co-sharer and ‘the putueedars, one of whom 


is the appellant in this case, and obtained a 


decree for possession. “On appeal to the 


High Court, , Gooroo .Churn’s claim was re-- . 


duced to.a 6 annas share, the remaining 10 
annas being declared to,be the property of 
the appellant’s lessor. Appellant i in execu- 
tion of his decree applied to be put in pos- 
session and to obtain.mesne profits for the 
period during. which Gooroo Churn had:held f 
possession’ under'the decree of the first-Court: 
Possession was given to thé appellant, but 
mesne profits were. refused ; buton appeal to 
the High Court, the ‘appellant was held to 
be entitled to mesne profits. The respond- 
ent then urged that: he was entitled to a sét- 
off on ‘account-of, the. Government reyenué- 
which he had paid, which should-be deduct- 
ed from the .mesne profits payable to the- 
appellant, und, the case was. remanded by. 
this Court for determination of the follow=- 


a 
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ing points :— Whether the Government reve- 
nue was or was not payable by the putnee- 
dar under the terms of the lease ? Whether 
the respondent had paid the Government 
revenue during any portion of the time for 
which mesne profits are recoverable by the 
putneedar, and whether the putneedar lad 
paid his rents for the same period to the 
zemindar, and whether those rents include 
the Government revenue? The Principal 
Sudder Ameen finds that the respondent did 
pay in Government revenue ; that the put- 
needar is not bound to pay the Government 
revenue ; that he did not, during the period 
of the respondent's possession of the Whole 
estate, pay the rent, and he disbelieves the 
statement that, on the judgment of the High 
Court being passed, the putneedur paid iu 
the rents for three years with interest to 
his lessor, whosg name had not then been 
registered in the Collector’s books as pro- 
prietor of a 10 annas share, and he also re- 
jects the receipts of 1269 as unproven. The 
Principal Sudder Ameen also rejected the 
plea of the putneedar that he was liable to 
the respondent for the Government revenue 
only to the extent of his putnee, which com- 
prised nine villages. He found further that 
_ .there was no proof that the disputed putnee 

was in the benamee of the zemindar of the 
10 annas, and he directed that the amount 
of the Government revenue paid by the 
‘respondent, on account of the 10 annas pro- 

‘prietor, should be deducted from the mesne 
profits payable to the putneedar. 

As the Lower Court-has found that the 
putneedar is not a benamee for his lessor, a 
finding not questioned by the opposite party, 
nnd as he further finds that the putneedar 
wus not bound to pay the Government 
revenue, I do not think that the putneedar 
cau be held liable to pay to the respondent 
out of the mesné profits decreed to him any 
sum paid on account of Government revenue 
by the respondent for his defaulting co-part- 
ner. The respondent and the putneedar’ S 
lessor are co-proprietors. To save the estate 
from sale on account of arrears of Govern- 
ment revenue, the respondent puid his share 
aud his defaulting co-proprietor’s share of 
the revenue, The putneedar has nothing to 

Jo with: that. 
pay his stipulated rent to his lessor. The 
respondent can recover money paid for his 
‘eo-proprietor by separate action from him, 
but cannot recover from the pulneedar, who 
ja entitled to all the profits of the putnee 
„after payment of rent to his lessor. And 
even, if the putneedar have not paid rent to 
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All he is bound to do is to 





the lessor, that is a questión between him 
and his lessor. His failure to pay rent gives 
his lessor a right of action against bim, but 
does not make the putneedar responsible to 
the respondent for sums paid by him on ac- 
count of Government revenue due by his 
co-proprietor, the lessor of the appellant 
putneedar I would reverse ti3 order of 
the Lower Conrt with costs. 
Macpherson, J.—I concur. 





The Lith March 1867. 
Present: 


The Hon’ble G. Loch and A.G. D Macpherson, 
Judges. 


Possession—Loase—Doecleratory 
decree. 


Case No. 2954 of 1866. 


Special Appeal from a decision passed by 
Baboo Fuggobundhoo Ranerjee, Principal 
Sudder” Ameen of Nuddea, dated the 
29th June 1866, reversing a decision 
passed by Baboo Gopeenath Bose, Sudder 
Ameen of that District, dated the 28th 
December 1865. 


Umanund Roy and another (Defendants) 
Appellants, 
’ VErsus - 


Sreekishen Banerjee (Plaintiff) and another 
(Defendanis) Respondents. 


Baboo Obhoy Churn Bose for Appellants. 


Baboos Sreenath Doss, Bhuggobutty Churn 
Ghose, und Doorga Doss Dutt for 
Respoudents. 


Where a plaintiff sued, while his lease was still 
running, to recover possession of certain julkurs, and 
the lease expired after action brought but befcre decree, 
—HELD that the decree, instead of directing actual pos- 
|, Session to be piven, should have merely declared his - 
' right to possession ‘up to the date on which “his lease 
expired. 

Macpherson, J.—THe substuntial issue 
tried in the Court of first instance was whe- 
ther these julkurs did or,did not appertain to 
Cossimpore. The Lower Appellate Court 
finds as a fact that they did. 

We see no error in law in the judgment 
appealed against, except that, under the 
circumstances, the decrce should not have 
directed .actual possession to be given to the 
plaintiff. The appellant contends that the 
plaintiff is not entitled to recover possession, 
as his lease- had expired before the decree 
was made which ordered that possession 
should be given to him, His suit, was 


Lew 


-tha snit. 


. what he is said to have admitted to the 


this appeal. 
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brought in the beginning of 1272, while the 
term of the leaso was still running, and | 
he was then undoubtedly entitled to sne: 
for and recover possession for the unexpired 
portion. of his lense. But after the date of 
the expiry of the term, of course no actual 
possession could properly be given to the 
plaintif; although his right having been 
declared, he would be entitled to recover. 
mesne profits for the time he was out of 
possession. The decree must be altered. 
It mast declare the plaintiff’s right to pos- 
session up to the date on which the lease 
expired and must give him mesne profits for 
the time he was kept out of possession, 
whether before or after the institution of 
It is said that as the zemindar, 
who is a defendant, is in the same interest 
with the plaintiff. there may (for the zemin- 
dar’s benefit) he a decree in plaintifi’s favor 
for possession, even though the term of the 
lease has expired. But that cannot possibly 
he. The plaintiffs case must stand or fall on 
its own merits ; and we cannot in this suit 
determine what the zemindar’s rights are. 
The appellant further says that the plaint- 
if admitted to the Collector in a certain. 
petition that he was in possession up to 
1270, and that the Principal Sudder ee 
was wrong in giving mesne profits for 
period prior to that year. What the laiit 
iff says in his plaint, however, is that he 
was ejected from two of the julkurs in 1268, 
and from the others in 1270. Thus, in 


Collector, there is nothing inconsistent with 
his present claim. 

The decree of the Lower Court must be 
altered as above indicated, and the parties 
will respectively bear their own costs of 


set eer e 





The 11th March 1867. 
Present: 


The Hon'ble G. Loch and A. G. Maepherson, 
Judges. 


Evidence. 
“Caso No. 2941 of 1866. 


‘Special Appeal from a decision passed by 
the First Principal Sudder Ameen of 
24- Pergunnahs, dated the 9th July 1866,, 
rerersing a decision passed by the Moon- | 


~ sf of Satkhirah, dated the 28th Decem- | 


` ber 1865. 
t 
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Huronath Sirear and others (Plaintiffs) 
Appellants, 


VETSUS 


Preeonath Sircar aud others (Defendants) 
Respondents. 


Baboos Dwarkanath Mitter and Oopendur 
Chunder Bose for Appellants. 


Baboo Annund Chunder Ghossal for 
Respondents. 
Admissions, &e. by the parties in a former arbitration 
may be used iv evidence in a subsequent suit. 

Macpherson, J.—It appears to us that 
this cyse must be remanded for re-trial, The 
decision of the Lower Appellate Court is de- 
fective, inasmuch as it does ‘not dispose of 
the whole of the plaintiff’s claim, but only of 
so much of if as relates to that portion of 
the land which lies between the defendant’s 
house and the tank. Tho Court must decide 
also as to the lands which it describes as 
being beyond the cross-walls on the west. 

The Lower Court is also wrong in law 
in what is a material point, wz., in holding 
that none of the evidence or proceedings 
before the arbitrator can be looked at as 
evidence in this euit, No doubt, as the 
question at issue in this suit was not before 
the, arbitrator, the award is in no-way 
conclusive, nor is the evidence on which it 
was based. But so far as the parties to 
this suit or those under whom they claim 
were parties fo the arbitration proceedings, 
any admissions made by them (e. g. any 
map filed by them as correct) may be used 
as evidence (though of course uot neces- 
sarily as conclusive) against them now, 

The case is remanded for re-trial with 
reference to the above remarks. 


` The 11th March 1867. 
l Present: . 


The Hon’ble H. V. Bayley’ and Shumboo- 
nath Pundit, Judges, , 


Joint Hindoo Family—Presumption 


Gf joint property—Son-in-iaw. 


- Case No. 362 of 1866. 
Application for review of judgment passed 
by the Hon'ble Justices Bayley and E, 
Jackson, an the Vth June 1866 ih Special 
Appeal No. 59 of 1866. 


Dossee Monee Dossee (Special Appellant} 
` Petitioner, 


VErSUS 


Ram Chand Mohur (Special eepo) 
Opposite Party. bath 
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of «he acquisition of the respective: pro- 
perties in dispute (from strangers), the father 
of the special appellant and she herself 
have-been in possession. 


_ Baboo Mohendro Lal Shome for Petitioner. 














- Baboo Bama Churn Banerjee for Opposite 
i Party. 


. The presumption of Hindoo Law as to joint property 

` cannot apply in a case where the property is claimed |" 
through a son-in-law living in the house of his father- 
in-law. 2 


Possession is a material point in this case, 
with a view properly to decide the title of 
the plaintiff, even if the special appellant 
had to prove her own title. 


We. accordingly, reverse the decree. of the 
Lower Appellate Court, and remand the ¢ase 
to that Conrt, to re-try the appeal of the 
special appellant and the cross-appeal of the 
plaintiff, with reference to the above remarks. 


We also think it proper to order’ that if, 
in execution of the’ decrees of the Lower 
Appellate Court, any change of possession 
in the property in dispute has taken place, or 
any costs have heen realized from the special 
appellant, all these proceedings should be set 
aside, and all parties forthwith restored to 
the same position in which they stood to 
each other before the Lower Appellate 
Court had decreed the case. 


Pundit, J-—Ws think that the Lower 
Appellate Court has erred in this ease in 
placing the onus upon the special appellant 
ag far as she plends a purchase by her or by 
her father. If she had any ocension to 

. claim through her mother (the daughter of 
“Ras Beharee), and if plaintiff as the grand- 
son of Mothooranath (the brother 6f, Ras 
Behuree) had established that the two 
branches of the family were still joint, or at 
least joint up to the time of the acquisition 
.of the properties in dispute, the onus might 
have been thrown upon the defendant. speci- 
al appellant, claiming a separata purchase. 


- The presumption of Hindoo Law cannot 

, apply to this cnse where property is claimed 
through a son-in-law who appears only to 
have lived in the house of his father-in-law, 
and not to be of joint family and funds in 
any’ legal sense of the term. 


ey 





The 11th March 1867. 
Present: 


n ghe Hon’ble W. $. Seton-Karr and L. 
A S. Jackson, Judges. — 


` The first Coutt was equally wrong in 
throwing fhe onus upon the special appellant 
. as regards the property for which it had 
given a decree to the plaintiff, without re- 
quiring any proof from him that it was the 
estate of Ras Beharee, and.was held at all 
by his widow. In respect to this property, 
the Lower, Appellate Court should see what 
proof plaintiff has given to entitle him toa 
`. decree. 


We, however, hold that, for the lands ad- 
mitted by the special appellant to have been 
held in lease’ by-Ras Beharee, but which 
are stated to have been resumed by the land- 
lord for arrears of rent due from Ras 
Beharee, and for which a new lease is stated |. 
to have been afterwards obtained by Gooroo 
Doss, the father of .the special appellant, 
from the landlord, the onus has rightly been 
thrown upon the special appellant. 


‘--With regard to this leased’ property, 
and all others for which a ‘decree has been 
-given to the plaintiff, we see that the Lower 
Appellate Conrt has failed to enquire whether 
- „Ras Beharee or his widow was in posses- 
` “gion so as not to bar plaintiff’s claim by 
limitation, or whether (as the special appel- 
lant urges) it is-not proved that neither Ras 
-Beharee nor’ his widow was in possession, 
but that for a long period; or from the time 


Relinqvishment of land — Rent — 
8 Ejectment—Enhancement. 


Case No. 326 of 1866 under Act X of 1859. 


Regular Appeal from a decision passed by 
the Deputy Collector of Patna, dated the 
19th July 1866. -> 


Cazee Synd Mahomed Azmul and others 
(Defendants) Appellants, 


` 
VETSUS 


Chundee Lall Pandey and another 
(Plaintiffs) Respondents. 


Mr, R. E..Twidale, Moonshee Ameer Ali, 
and Baboo Romanath Bose for Appellants. 


Baboo Dabendro Narain.Bose for. , 
Respondents. 
Suit laid at rupees 8,000. 

The mere fact of a tenant relinquishing the land will 
not excuse him from payment of rent. if he is otherwise 

liable, unless he makes some terms with his landlord. 
A landlord, by- taking rent from a party and by 
suing him for arrears of his predecessor's rent, acknow- 


ledges him as a tenant and cannot eject or enhance him 
except according to law. : 


Jackson, J.—In this cnse ‘two grounds 


of appenl were argued ‘before us by “Mr. 
Twidale, the vakeél of the appellant, One 
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relates to the plea of limitation, which was 
raised before. the Lower Court, and .over- 
ruled by the Deputy Collector, Mr. Twi- 
dale contended that the Court below came 
to awrong conclusion on this point; and 
that, the Deputy Collector ought to. have 
held that the disposséssion by the defendant 
bad taken place more thai one year ‘before 
the date of suit’; and that; consequently, the 
suit ‘was barred under Section 80 of Act X 
of 1859...” - . 

It appears to me that it is not shewn that 
the dispossession had so’ taken place.. The 
plaintiff himself has been examined, nnd dis- 
tinctly states that the dispossession was 
within one year previous to suit. 

A statement of the plaintiff in a former 
suit is referred: to, from which it appears 
that, at the time of making that statement. 
on the 18th of September 1865, the plaintiff 
had already been dispossessed from the land. 
_ The expression used is somewhat vague ; 
““ehhin lia,’ that is, that the defendant 
forcibly took possession ; no doubt it seems 
to refer to manual dispossession. But even 
if it be allowed that the dispossession was 
admitted to have been sometime before Sep- 
tember 1865, that would not be at all neces- 
sarily more than one year prior to date-of 
suit. ‘The suit was instituted on the 26th 
of June 1856; and-it is very probable that 
the dispossession took place at sometime in 
the interval between the 26th of June and 
the 18th September of the preceding year. 

The evidence on this point is rather còn- 
flicting : on one side, wè have the plaintiff 
himself and his. witnesses ; ‘and , on: the 
other, the karpurdauz, and three of’ the 
ryots, The evidence on both sides seems 
to me to be so equally balanced that I could 
not take upon myself to say upon the evi- 
dence on paper before us that the Deputy 
Collector was not correct in saying that 


the ‘evidencé of the plaintiff's witnesses | 


was more trustworthy than that adduced by 
the defendant, aud that his decision on this 


„point ought to be reversed. 


The next ground taken. is that the plaint- 
iff had voluntarily surrendered the land ; and 
it is contended for appellant that his witness- 
es proved that the plaintiff had, of his free 
will; relinquished the tenure, and that a set- 
tlement was made thereon with Muossamut 
Gungo, who is described as the kept. woman 
of the deceased Bhowanee Pandey. >> 

It is suggested that the plaintiff had been 


induced to give up the land from his in-- 


ability to pay the- rent and .to escape the 


-~ Consequences of a decree, obtained against 
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him for arrears. of: rent., But it is evident 
that the mere fact of his relinquishing the 
land would not excuse him ‘from - payment if 
he were otherwise liable unless he had made 
some terms with his landlord.. But in’ that 
case it is probable that a written agreement 
would. have been come to, on the one side-to 
secure immunity from further demand, and 
on the other to shut out the plaintiff from 
all. claim upon the land. 

On this point, also, I do not see that we 
can interfere- with. the -judgment of the 
Court below. = ; 

There. is another point to which our atten- 
tion has been called by Moonshee Ameer Ali 
who appeared with. Mr. Twidale for the 
appellant, namely, that .there-has been no 
proof shewn of Bhowanee Pandey’s mou- 
rosee title ' 

As to this we think it is not material 
whether. any ‘mourosee title is proved or 
not. The plaintiff took this jote in succes- 
sion to his uncle who indisputably had held it 
for many years. The defendant, by taking 
rent from him and by suing him for arrears 
of his uncles time, had acknowledged ‘the 
plaintiff as a tenant ; and if he afterwards de- 
sired to enhance or to eject him, he ought to 
have proceeded in a legal measure, and not 
have ousted the plaintiff in the manner that 
he did. Under all these circumstances, there- 
fore, I'am of opinion: that the order of the 
Court below must be affirmed; and. this 
-appeal dismissed with costs.and interest. 


I have a few words to add as ‘to the irre- 
gular nianner in which this appeal has coma 
before this Court. The original value of 
the suit was rupees 7,000.’ The respondent, 
defendant, objected that this was a gross 
over-valuation, and the Deputy Collector 
reduced the value to Rs. 3,000, a: decree 
being given by which costs were swarded 
on that amount. The defendant presented 
his appeal to the Zillah Judge of: Patna. 
The Judge recorded on the back-.of the 
Memorandum a declaration that he was not 
competent.to entertain the appeal, but that 
‘if must bè presented to the High Court, and 
that original “Memorandum ‘of appeal’ with 
the remark endorsed, upon it by the Judge 
has been received without objection by the 
Officer of this Court, and laid before. the 
“Court, for trial. Moreover, the Memorandum 
itself; intended as it was for presentation to 
the Zillah, Court, is drawa in direct contra- 
vention of the provisions of Section , 334 
of the Code of Civil Procedure, the grounds 
of appeal being extremely lengthy, and 


. argumentative. For both. these reasons it 
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appears to me that the Memorandum of ap- 


peal ought, on its presentation in the office, to 
have been Inid before the Judge iú the 
Miscellaneous Department who would have 
determined whether the appeal should be 
admitted or rejected It is unnecessary now 
to go further into this matter, as no objec- 
tion has been raised , regarding it by the 
respondents. - I merely make these remarks 
for the future guidance of the officers of 
the’Court. 

-> Seton-Iarr, J—I entirely concur in the 
remarks-of my learned colleague, and, with. 
regard to the point of limitation, I would 
add that the plaintiffs first ‘statement in the 

-¥ent suit may very probably have referred 
to the new settlement between the defendant 
and Mussamut Gungo which is said to have 
been taken place in Jeyt 1272. 

The act of dispossession in Kartick now 
spoken of by the plaintiff, in his deposition 


in. this case, refers to the actual aud tangible: 


éntry upon the land by the défendant“ with 


ploughs and bullocks, and therefore I think: 


that.the two statements: may’ huve been 
- perfectly reconcileable.; and it was moreover 
the business of the defendant to have cross- 
examined the plaintiffon the point of alleg- 
ed discrepancy, with-reference to, his former 
statement. As 
mourosee ‘title, the order “of .‘the Lower 
Court is simply one for the re-instatement 
ofthe plaintiff, and not one which adjudi- 
contes on the-mourosee tenure, 


The.11th March 1867. 
Patt i Present: 


The’ ‘Hon’ble J. P. Norman and W. S. Seton- 
"Karr, Judges. 


Limitation—Sale in execution—Suit 
` by claimant of attached property. ° 


Case No, 2240 of 1866. 


Specia Appeal from a decision passed 
by- the Officiating Additional Principal 

© Budder Ameen- of East Burdwan, dated 
:the'29th June 1866. affirming a decision 

«vof the Moonsiff of Munglecote, dates. the 
. 8th September 1865. 


Ratnessur ‘Koondoo. one of the (Defendants) 
i Appellant, : Re 


” versus 
© Majeda, Bebee (Plaintif }. Respondent. 


Baboo Umbrea Churn. Banerjee tor 
sia ~- | Appellant iT ` 


~ 
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regards the question of- 


sclaim to purchasers at the sale. 
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Mr..0. -Gregory and Moulvie Murhumut 


Hossein for Respondent. 


Where a person’s claim to- attached property was 


not rejected but the sale took place subject to it,— 


HELD that he could sue to establish his right to the 


property at any tive within 12.yeara, Clause 8 Section” 


1 Act XIV of 1859 not applying to such a casé. ` 


Norman, J.—Turts is a suit instituted ‘on: 
the 21st of April 1865 to establish the right 
of the plaintiff.to 3a. 5g. of a talook in 
Towjee No.. 217 purchased by them from 
one Sreenath ‘Roy, and for the reversal of 
an order dated the 30th of July 1863 
rejecting the plaintiff’s elaim, and a sale in 
execution under an attachment for realizing 
the amount of » certain fine from Sreenath 
Roy.” 


The defendant pleaded that the suit was 
not ‘brought within one year from the date 
of the order rejecting the claim, and was, 
therefore, barred by “the conjoint operation: 
of Section 246 of Act VIII of 1859 and’ 
Clause 3 Section 1 Act XIV of 1859. 


. We find, however, that the. Court, in 
passing the order of the 30th of July, had 
made no investigation and pronounced no 
decision .as to‘ whether or not the land was” 
in the possession of the party against whom 
‘the exceulion was sought as his own pro- 
perty. Itsimply or dered that, “ this being 
‘a matter of ‘share,‘the sale should take 
.place,” notice being given of the plaintiff's 
The plaint- 
'iff’s claim was not rejected, but the sale took 
place subject to it. 


- There was no legal order or ` decision 
under Section 246 which beund or affected 


‘| the plaintiffs, or which they were under any 


necessity to set aside, and, the plaintiffs: 


í were, therefore, at liberty to sue within the 
- | period given them by Clause 12,viz. 12 years. 


See Syed Afzal Khan verses Kanhya Lally 
2 Weekly Reporter,- 263 ; Monohur Khan 
versus Toylokhonath Ghose, + Weekly Re- 
porter, 35; Ram Gopal Roy versus. Nundo 
Gopal Roy, 4 Weekly Reporter, 42.; Sree- 
mutty Dossee. versus Shebanee Dobenp ' 8 


Weekly Reporter, 123. 


‘In Sheikh Khoda- Bokeh. versus Pirina 


inund Dutt, 5 Weekly Reporter, 213, we dë 
-koot know exactly what the facts were. 
‘Foase was not argued on the part of the rè‘ 
{spondent,` but ‘there ‘appeats to have been 


` The : 


a decision de-facto-under Section 246.7 © ot 


1867.] Civil THE WEEKLY REPORTER. Rulings. 253 





Clause 3 Section 1 of Act XIV of 1859 | terest were sold in execution of a decrea 
does.not apply to or affect the plaintiff's | and purchased by the defendant No. 3 on 
claim, because, being no party to the decree, | the 2nd of June 1862. Itis further alleged 
the sale does not directly bind or affect | that, from the 5th Maugh 1269, the defend- 





him. 


The sale may and does stand; it | auts have taken possession of the share of 


binds such interests as Sreenath Roy pos-.| the plaintiffs, together with the share be- 


sessed . 


longing to the judgment-debtor. Hence 


We, therefore, affirm the decision of the | this suit for confirmation of title with posses- 
Lower Court, and dismiss the defendant’s | sion and mesne profits. 


appeal with costs. 





The 12th March 1867, 
Present: 


The Court of first instance, the Sud- 
der Moonsiff of Beerbhoom, held that the 
suit of the plainiiffs was not barred, inas- 
much as the provisions of Clause 3 Section 
1 Act XIV of 1859 were inapplicable, the 
su not being brought for the reversal of 


The Hon'ble Sir Barnes Peacock, Kt., Chief a summary order, but for the establishment 


Justice, and the Hon’ble C. B. Trevor, G. 
Loch, I. B. Kemp, and: A. G. 
Macpherson, Judges. 


Limitation—Sale in execution-—-Sait 
to recover possession of lands sold. 


Case No. 1187 of 1866. 


Special Appeal from a decision passed by 
Buboo Gobind Chunder 


of title; and that for such a claim twelve 
years was the proper period. On the merits, 
for reasons which itis unnecessary to enter 
into, he dismissed the plaintiff's suit. 

Both ‘parties appealed : the plaintiffs on 
the merits, and the defend:nts under Section 
348 of the Code, objecting to the finding of 
the Moonsiff on the issue in bar. 


The Principal Sudder Ameen observes 


Chowdhry, | « that itis not denied that the defendant 


Principal Sudder Ameen of Beerbhoom, “ No. 3 purchased the disputed property at a 
dated the 31st January 1866, modifying | « public auction on the 2nd of June 1862, 


a decision passed by Moulvie Golam 


“ and that he took possession of it on the 17th 


Batool Tumkin, Sudder Moonsif? of | « January 1868, correspouding with the Sth 


` that District, dated the 12th July 18635. 


Baboo Pertaub Chunder Chowdhry and 
others (Plaintiffs) Appellants, 


versus 


Baboo Brojo Lall. Shaha and others 
(Dofendants) Respondents. 


Baboos Gopal Lal Mitter and-Nil Madhub 
Sein for Appellants. 


Baboos Sreenath Doss and Tarrucknath 
Sein for Respondents. 


The plaintiff having been dispossessed under a certi- 
ficate of sale which was not conformable to or warranted 
by the sale itself, and having made no complaint to the 
Court which was executing the decree, is entitled to 
bring his suit for confirmation of his title and to be 
restored tothe possession of the property from which he 
was ousted at any time within 12 years from the time 
of his dispossession. 

This case was referred toa Full Bench 
by Kemp and Markby, J. J., with the 
following order :— i 

Referring Order,-—Tu1s was a suit-- for 
confirmatiou of title overa share in an an- 
cestral zemindaree and for possession with 
mesne profits. ; 

The plaiut sets forth the respective 
shares of the plaintiffs, and also states the 
extent of the share of the judgment-debtor, 


“ of Maugh 1266 B. S. ; that it alsd appeared 
“ that the plaint in this suit was filed on the 
30th of January 1865, or 18th Maugh 1271 
«B.S. Hence it is clear that the suit was 
“ brought after the lapse of 2 years 7 months 
‘and 27 days from the date of the sale, and 
‘of 2 years and 12 days from the date of de- 
“ livery of possession ; that it had been laid 
“ down by the High Court in the eases of 
* the appellants, Bebee Suboorun and Ram 
“Gopal Roy and others, decided respect- 
“ively on the 16th January and 12th Septem- 
“ ber 1865 that, if a plaintiff be evicted by a 
“ Court of Justice, he should bring his suit 
“ within oneyenr; but that, where the plaintiff 
“ has received a mere nominal possession, or 
« where the plaintiff has been dispossessed in 
“ some other way, the suit for recovery of 
« possession may, according to the: general 
“ rule, ‘be instituted within “12 years. But in 
i this case itis clearly apparent from the re- 
c ceipt given after the delivery of seizin on 
:“ the 5th of Maugh 1269 B. S., and filed by 
“ the defendant No. 3, that he was placed ia 
“ possession of ala. 15g. 2e. 22. share of 
“Jot Bedarpore by beat of drum, and the 
“ planting of bamboos on the 5th of Maugh 
1269 B.S. It was, therefore, incumbens 


Shamdyal Chowdhry, whose rights and iv- | * on the plaintiffs to bring their suit within 


> 
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“ one year from the above date.” But as 
they have done só after a lapse of 2 years and 
12 days from that date, their suit was barred. 
The suit and appeal of the plaintiffs were 
dismissed without going into the merits. 

In special appeal it is contended that the 
Principal Sudder Ameen is wrong in law, 
inasmuch as this is not a suit for the revers- 
al ofa sale, but for the recovery of immove- 
able property .with mesne profits, on ad- 
judicntion of the title of the plaintiffs; that 
the period of limitation is 12 years from the 
date of the cause of action. The prayer 
of the special appeal is that the suit be re- 
manded for trial on the merits. F 

There can be no question that the defend- 
ant No. 3 has purchased nothing but the 
rights aud interest of his judgment-debtors, 
the heirs of Shamdyal Chowdhry. Posses- 
sion was given to the defendant according to 
the provisions of Section 264 of the Code 
of Civil Procedure, that is to say, by pro- 
claiming to the occupants of the property 
` by beat of drum, or in such other mode as 
may be customary, that the right, title, and 
interest of the defendant, 7. e. the judgmeut- 
debtor, had been transferred to the purchas- 
er, Ifthe purchaser, under cover of this 
proclamation and pro formå delivery of 
possession, take possession of property not 
belonging*to his judgment-debtor, the said 
property being immoveable property, the suit 
against. the purshaser is governed, in as far 
as limitation is concerned, by the provisions 
of Clause 12 Section l Act XIV of 1859, 
which is to this effect: “To suits for the 
recovery of immoveable property or of any 
interest in immoveable property to which no 
other provision of the Act applies, the period 
of twelve years from the time ths cause 
of action arose.” 

This was nota suit to set aside the sale 
of any property sold in execution of a 
decree of the Civil Court; for the property 
of the plaintiffs was not sold, but simply 
the rights and interests of the judgment- 
debtor. If then, in ‘taking possession 
of those rights, the purchaser, either by 
his own act, or through the intervention 
of the Court, take possession of im- 
moveable property belonging to a third party, 
the suit to recover such property may be 
brought at any time within 12 years from 


the time the éause of action arose, that is to | 


say, from the date of ouster, 

A Divisional Bench of this Court has 
held in the case of Ramgopal Roy and 
others, plaintiffs, appellants, versus Nundo 
Gopal Roy, reported in Volume IV, Weekly 





Reporter, page 42, Civil Rulings, * that, if 
it be shown that the property was taken 
and the plaintiffs dispossessed by the Court, 
whether the Court was right or wrong, the 
injured party must sue within one year.” 
As we differ in opinion with the learned 
Judges who decided that case, we direct 
that this appeal be submitted for the decision 
of a Full Bench on the following point :— 
A party purchasing the rights and inter- 
ests in immovenble property of a judgment- 
debtor in execution of a decree, evicts by 
act of the Court a third party whose rights 
are independent of the rights of the judg- 
ment-debtor. In such case must the injured 
party sue within one year from his cause of 
action, or can he bring his suit within the 
ordinary period, viz. any time within 12 
years from the date of his cause of action. 


The Judgment of the Full Bench was 
delivered by— 7 


Peacock, C. J.—In this case a decree for 
the payment of money was obtained against 
Shamdyal in the Court of the Sudder 
Moonsiff of Muorshedabad. ‘The decree 
was sent to the Moonsiff of Beerbhoom 
for the purpose of being executed; and it 
appears that, in executing that decree, the 
proclamation which was issued under Sec- 
tion 249 Act VIII of 1859, declared that 
the righs, title, aud interest of Shamdyal ia 
certain property specified therein would be 
sold, The property was put up to sale 
under’ that proclamation, and the defendant 
became the purchaser. At the time when 
he made the purchase, and wher he fixed 
the amount which it would be worth his 
while to give for that which was about to 
be sold, he knew that he was purchasing 
only the right, title, and interest of Sham- 
dyal. 

Proceedings went on until it came to the 
granting of a certificate of sale under Sec- 
tion 259, and then by some error (whether 
intentional or not, it is unnecessary to de- 
cide), it was recited in the certificate of 
sale that the plaintiff's ancestor Kistodyal, 
as well as Shamdyal were defendants in 


‘the suit, and that the interests of the defend- 


ants in that suit had been gold; so that, 
in fact, iustead of declaring that ouly 
Shamdyal’s iuterests in the property had 
been sold, it was declared that the interests 
of the plaintiff's ancestor, as well as Sham- 
dyal’s interests had been sold auder the 
decree. 

In carrying out the execution under 
Section 264 of the Procedure Code, the 


t 
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property being | in the possession, of ryots, 
a copy of the certificate of sale would have 
to be aifixed, anda, notice given to the occu- 
pants of the land that the right, title, and 
interest of the defendants had ean trans- 
ferred to the purchaser. Coupling. the 
notice with the copy of the. certificate of 
sale, it would appear that notice was given 
to the occupants of ‘the property that the 
interests of the persons who were described 
in the certificate of sale.as the defendants 
had been sold. 

By putting the, kuodo pavelianer ‘into 
possession in that manner according to 
Section 264, it may be said that the plaint- 
iff or his ancestor was dispossessed of his 
interest in the property under the execution 
of the decree; and he might, if he had 
pleased, have applied, within one month 
from the date of such dispossession, to the 
Court by which the decree was executed, and 
complained of his having been so dispossess- 
ed; and the Court under Section 269 of 
Act VIII of 1859 would have enquired into 
the matter and passed such order as it con- 
sidered proper. If the Moonsiff, upon his 
making such application, had decided that 
his interest had been properly sold, or 


‘that of which he had been dispossessed 


actually belonged to Shamdyal, he could 
not have appealed against the order, but 
might, within one year from the date of 
that order, have brought a regular suit for 
the purpose of establishing his right. 

This suit is now brought by the plaintiff 
for confirmation of his title and to recover 
possession of the property of which he was 
dispossessed ; and the question referred to 
us is whether the plaintiff is barred by Clause 
3 Section 1 Act XIV of 1859. 

That Clause fixes the period of limitation 
to suits to set aside the sale of any property, 
moveable or immoveable, sold under an 
execution of a decree of any Civil Court 
not established by Royal Charter when such 
suit is maintainable at one year from the date 
at which such sale was confirmed or would 
otherwise have become final and conclusive 
if no suit had been brought. 

But this suit is not brought to set aside 


the sale of the property. It is brought 


:merely to confirm the plaintiff's title and to 
restore him to possession. 


It is contended on the part of -the defend- 
ant thatthe suit, although it has not been 


“brought to set aside the sale, ig substantially 
‘a suit to'set aside the sale of the plaintiff's 


interest, because the plaintiff cannot be put 
into possession until that sale has been set 


a te 
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aside. It appears to us that the Clause 
referred to .does not. apply to suits for set- 
ting aside certificates of sale, but only to- 
suits for setting aside sales. 

The sale took place, under the pro- 
clamation and was completed, and the cer- 
lificate ought to-have been a true certificate 
of the sale which actually took place. There- 
was no necessity .to set aside the sale, 
because Shamdyal’s interests alone had been, 
sold, although the certificate stated that the. 
plaiutiffs. ancestor’s interests had also been: 
sold; and in a regular suit for confirmation 
of ‘tille and for restoration of possession, it. 
was cOmpetent to the plaintiff to show what 
the sale really was, and that the: certificate. 
was wrong. The period of limitation , for, 
the suit for confirmation of title and for re- 
storation of property is 12 years „under 
Clause 12 Section 1 Act XIV of. 1859. 
Therefore, so far as Act XIV of 1859 goes, 
the plaintiff is not barred by limitation. 

But, it is further contended on behalf of 
the defendant that, according to a decision 
of Mr. Justice Steer, reported in the 2nd 
Weekly Reporter, Civil Rulings, page 55, 
the plaintif or his ancestor had no right, 
when he was dispossessed by the notice 
given to the ryots that his interest had been 
sold, to lie by, and that he ought, under 
Section 269 of Act VIII of 1859, to have 
complained of his dispossession to the Court 
by which the decree was executed ; and that, 
if he did not doso, he would have. only 
the same period from the date of disposses- 
sion to bring his action as he would have had 
uuder that Section from the date of the 
order if he had complained to the Court 
under that Section and the Court had decid- 
ed against him, z. e. one year. 


` We are of opinion that the plaintiff or his 
ancestor was not bound to_ complain under 
that Section. If he was bound to complain, 
and has only the same time to bring his suit 
as he would have hadif he had made his 
complaint, the period of limitation would 
seom to be one month from the date of dis- 
possession, for Section 269 requires the per- 
son who- is dispossessed, if he intends to 
make a complaint, to make that complaint 
within one month from the time of his: hav- 
ing been dispossessed. Mr. Justice Steer 
does not say that he would be bound by the 
period of one month, but by the period’ of 
one year from the time of his dispossession. 

The period of a year, which is fixed by Sec- 
tion 269, isnot to date from the time of 
dispossession, but from the date of the'order 
made under-the complaint. Where uo com- 
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plaint is made, there can be no order; and 
it would be impossible to ascertain whether 
the suit was brought within one year from 
the time at which the order would have 
been made if a complaint had been pre- 
ferred ; and there is no reason for saying 
that, if there is no order from which the 
year is to date, the period of one year must 
be reckoned from the date of the dis- 
possession, instead of from the date of the 
order which, if a complaint had been made, 
must -have been subsequent to the dis- 
possession, and, in some cases, & considerable 
time after it. 

It, therefore, appears to us that the Paling 
of Mr. Justice Steer to this extent is not cor- 
rect, and that a party is not bound. to make 
an application under Section 269 unless he 
please. If he choose to make an application, 


and a decision against him is passed upon |, 


that application, he is not entitled to appeal 


against the order, but must bring a regular |: 


auit to establish his Tight within one year 
from the time of the order. But if he does 
not choose to apply to the Court which is 
executing the decree for a summary decision, 
but prefers to bring a regular suit in ordinary 
course, then the period of limitation 
prescribed by Clause 12 Section 1 Act XIV 
of 1859 is the period by which he is bound. 

It is also urged that the decision by “Mr. 
Justice Trevor and Mr Justice Campbell (4th 
‘Weekly Reporter, Civil Rulings, p. 42) is 
rather opposed to the present view of the 
Court. But all that that case decided was 
that, when a man is dispossessed by a Court 
in execution of an auction sale, he must sue 
within one year to reverse the sale proceed- 
ings. The facts of that particular case are 
not sufficiently detailed to enable the Court 
to say precisely what was intended. Ifa 
person makes on application under Section 
269 of Act VIII of 1859, and the Court 
decides against him by holding that he was 
properly dispossessed, that may be said to 
be a dispossession by a Court. If that is what 
was intended by a dispossession by the 
Court, then the ease is right. But the case 
would not fall within Section 1 Act XIV of 
1859, but within Section 269 Act VIII of 
1859. 

There may possibly be other cases of 
dispossession by a Court in which it may be 


„necessary to set aside the order of the Court | 


before a regular suif to recover possession 
can be maintained. Itis not necessary to 
express any opinion upon that point at 
present, Itis sufficient to say that, in the 
present case, the plaintiff haying been dis- 


possessed under a certificate -of sale which 

was not conformable to, or warranted by, the 

sale itself, and having made no complaint to 

the Court which was executing the decree, 

has a right to bring his suit for confirmation 

of his title and to be restored to the possession 

of the property from which he has’ been 

ousted, within 12 years from the time of his, 
dispossession, 

With this intimation of the opinion of the 
Full Bench, the case will be sent back for 
further orders to the Division Court, which 
‘referred it for our opinion. 





The 12th March 1867, 
Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble C. B. Trevor, G. 
Loch, F. B. Kemp, and A. G. Macpherson, 
Judges. 

Limitation—Sale in execution—Suit 

to recover possession of lands sold. 


Case No. 1625 of 1866. 


Special Appeal from a decision passed 
by Baboo Russick Lall, Officiating 
Principal Sudder Ameen of Rungpore, 
dated the 14th March 1866, affirming a 
decision by Nusseerooddeen Mahomed, 
Moonsiff of Oonipore, dated the ith 
September 1865. 


Baboo Jodoonauth Chowdry (Plaintiff) 
Appellant, 


versus 
Radhamonee Dossee (Defendant) Resmondent: 


Baboos Khetternauth Bose and Sreenath 
Doss for Appellant. 


No one for Respondent. 


The plaintiff having been dispossessed under a sale in 
execution ngainst other parties, is entitled to sue to 
establish his title and to: ecover pussession at any time 
within 12 years from the time at which he was dispos- 
sessed, according to Clause 12 Section 1 Act XIV 
of 1859. 

This case was referred to a Full Bench 
by Bayley and Shumboonath Pundit, 
J. J., with the following order :-— 


Referring Order —-THE grounds taken in 
this special appeal by the pleader before 
us are— 

First.—That the cause of action arose to 
plaintiff on the 22nd January 1852, when 
the claim of. plaintiff in the summary pro- 
ceedings in the Exeeution Department were 
overruled, and that thus limitation bars 
| the suit. 


7 
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Second, —That, as plaintif sues to recover | dispossessed. It appears to the Court that 
property sold in execution of a decree in | the suit is brought within proper time, and 
the year 1854, he should, under Clause 3 | that the period of limitation is 12 years from 
Section 1 Act XIV of 1859, have sued | the time of-dispossession according to Clause 
within “one year from the date of suit, and | 12 Section 1 Act XIV of 1859. 


not having done so, is barred by the Law It is said that there had been a summary 
of Limitation. order made in this case in which it was 


Third.— That the Lower ii Court | determined between the plaintiff ànd ihe 
has wrongly put the burden of proof on | execution-creditor in the former case that 


defendant, special appellant. the plaintiff property wag liable to be suld 
under the decree. But there was no sum- 


With reference to the first plea, we are | mary order in this case. IF the Court had 
of opinion that the mere order rejecting a guminarily decided that the property was 
. claim would not be the date of the cause of | linvit to be sold, then it would be necessary 
action; but, wich refereuce.tq the second | to get rid of that summary order, and the 
plea, it is, in our view, a doubtful question | suit must have been brought within one 
if the dispossession following the sale in | year from the date of that order accordiug 
execution of a decree would or would not | to Cluse 5 Section 1 Act XIV-of 1859, or 
create the cause of action. within two years from the time of the 

On the one hand, a case is cited to ue, passing of Act XIV of 1859 under Section 18 


Volume 4, page 42, Weekly Reporter, Civil of that Act. 
Rulings, Trevor and Campbell, J. J., in But, so far from there being n summary 
which it is held that a party dispossessed | Or der in this case, the Court: refused to make 
by the result of a sale in execution must | Muy summary order, and they gave their 
sue within one year of such dispossession. reasons for such refusal. They referred to 
3 the Circular Order of the Sudder Court of the 
On the other hand, we perceive from a | 10th June 1862, and stated that the rights 
judgment of Kemp and Markby, J. J., dated | and interests of the defendants in the pro- 
September 6th, 1866, No, 1137 of 1866, | perty would be sold, and that - intimation of 
that, differing from the above cited judgment | the plaintiffs claim would be given at the 
of the other Division Bench, they have 
referred the matter to a Full Beuch. 











time of sale. he rights and interests of the 
, debtors under the decree having been sold, 
We ourselves rather incline to agree with 
Kemp and Markby, J. J., considering 5 i 
that only where the circumstances are such | he had any, in the property ; and if he was 
in each individual case that the right sought dispossessed having an interest in the pro- 
cannot in any way be ndjudicated by a Civil x 
“Court, except through the medium of n , A ‘ 
suit directly to reverse the sale, a suit| 12 years from the time of dispossession. 
must be brought within one year; but| Consequently, the suit is not barred by 
that, wherever the cireumstances are sach | jimitation. 3 
that the right sought can be adjudicated , : ; 
without a suit directly to reverse the sale, The case which was cited from 4th Weekly 
the limitation under Clause 8 Section J] | Reporter, Civil Rulings, page 42, and 
should not be applied, which was decided by Mr. Justice Trevor 


Refer to Full Bench. | and Mr. Justiċe Campbell, to which we have 


The Judgment ‘of the Full Bench was already adverted in the decision just* passed 
delivered by— in Special Appeal No. 1137 of 1866, is not 


applicable to the present case. 


that did not pass the plaintifi’s interests, if 


perty, he is entitled to bring his suit within 


Peacock, C. J.-The plaintiff in this case 5 
was dispossessed under a sale in execution This case will be returned to the Division 
of a decree against Hurree Ram and others. | Bench which referred it for our opinion, in 
“The plaintiffs property was not liable to be 
sold under that execution ; and he brings his 
suit now to establish his title and to recover | Orders as are necessary. 
possession. ‘That suit is brought within | - 
12 yeare ‘from the time at which he was | ‘ * See ante p. 253, 


A 


order that that Court may pass such further 
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The 12th March 1867. 
Present: 
The Hon’ble C.B. Trevor and F. A, Glover, 
Judges. 
Sale— Fraudulent Concealment. 
Case No. 280 of 1866. 
Regular Appeal from a decision passed by 
Baboo Koonj Lai Banerjee, Principal 


. Sudder Ameen of Hooghly, dated the 
19th May 1866. 


Pearee Mohnn Soor (Plaintiff) Appellant, 


versus e 
Abdool Sobhan Chowdhry (Defendant) 
Respondent. 


` Baboo Dwarkanath Mitter for Appellant, 


Mr. R. V Doyne nnd Baboo Chunder 
Madhub Ghose for Respondent. 


Suit laid at rupees 30,660-1-]2. 


Where a vendor, knowing that he had no right or 
title to property, or being cognizant of the existence of 
incumbrances or of latent defects materiaily lowering 
ita value, sold it and neglected „to disclose such defects 
to the purchaser,—HuLp that there was a fraudulent 
concealment vitiating the contract. 

Glover, J.—Tux facts of this case are, to 
a grent extent, undisputed. 

The plaintiff purchased from the defendant 
.on the Tth of Magh 1270 B. S. certain rent- 
free and other lands in Pergunnah Boro- 
Paikan for rupees 25,000, paid the money, 
and got possession. 

Shortly afterwards, one Shib Kishen Dan 
sued the defendant for specific performance 
‘of a‘contract, under which he had engaged 
to sell the above lands to him (Shib Kishen), 


and eventuall ot a decree, the result of: ; 
TE ; i to the appellant, and that the latter is en- 


which was that the plaintiff was ousted from 

bis purchase. 

He now sues to recover from his vendor 
Abdool Sobhan Chowdhry the 25,000 rupees 
paid to him with interest, on the ground that 
he was fraudulently kept in ignorance of the 
previous contract with Shib Kishen Dan. 

The defendant admits the payment of the 

` 25,000 rupees from Penree Mohun, but 
alleges that the latter knew of the bynanamah 
entered into with Shib Kishen et the time 

_he purchased the property. 

He contends, moreover, that -he gave 

' the plaintiff possession of the lands, and, 
by so doing, performed all his part of the 
contract, and that the plaintiff has no 
claim to recover the purchase-money. 

The Principal Sudder Ameen took this 
view of the case. He considered that Pearee 
Mohun was, at the time of his purchase, 
cognizant of the bynanamah previously 





given to Shib Kishen, and that the prin- 
ciple of “ caveat emptor” applied. 

The only point for consideration in ap- 
peal is, “Did the plaintiff (appellant) 
purchase with knowledge of the- byna- 
namah conveyed to him by the vendor, or 
was there na fraudulent concealment on 
the part of the respondent ? ” 

That Pearee Mohun had notice from 
Shib Kishen Dan to the extent tbat 
there was another person claiming pre- 
ference under a bynanamah is, we think, 
éstablished by this Court’s decision in the 
case of Slib Kishen versus Abdool Sobhan 
(8 Weekly Reporter, 103) in which the 
bynanamah was upheld, both as against 
the vendor nnd the present appellant who 
was a co-defendant in that suit; and the 
learned Counsel for the respondent, Mr. 
Doyne, argues from this that, as the ap- 
pellant had notice of the bynanamah, though 
that notice came from a third party, and as 
there was no warranty of title given by 
the vendor, Pearee Mohun cannot recover. 
He was. put on his guard by the notice, 
and had every opportunity of making 
enquiry ; and if, after that, he still choaecte 
complete his purchase, he did it at his 
own risk, aud is not protected; he bonght 
with his eyes open, thinking te make .a 
good bargain, nnd cannot now resile, be- 
cause he finds that, owing to Shib Kishen’s 
success in the Civil guin it has turned out 
a bad one. 


After hearing the argument on both sides, 
we are of opinion that the respondent, the 
vendor, was guilty of fraudulent conceal- 
ment as regards the property sold by- him 


titled to get back his purchase-money. 


Admitting, as we are bound to do, that 
Pearee Mohun received notice of Shib 
Kishen’s claim from Shib- Kishen himself, this 
would not affect the position of the contract- 
ing parties; for Pearee Mohun was not 
bound to rely on ‘the gratuitous represent- 
ations of a third party, or to believe that 
the bynanamah had been entered into mere- 
ly-because Shib Kishen chose tọ say so. Tt | 
might have had the effect of inducing Pearee 
Mohun to make some further enquiry pre- 
vious to settling, and this it appears to 
have done, for the evidence of the broker 
Debee Churn Ghose shows that, at the time 
of the purchase, the appellant was distinctly 
told by his vendor that there was no incum- 


“brance on the property, and nothing to stand 


in the way of his purchase. But the appellant 
was not bound to make such enquiry. 


# 
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Then, was. this concealment of the by- 
napamh on’ the part of Abdool, Sobhan 
frdudulent? and did it induce the other 
party to enter into a contract which he 
would not have done; had the real’ cir- 
cumstances of the case been ‘divulged 
to him ? $ 

It is quite clear from the avidejice, and 
the fact is not denied, that, at the ‘time 


Abdool Sobhan took the appellant’ money,. 


le had already entered into a'\contract 
to sell the sume land to Shib Kishen Dan, 
and had received rupees 2,500 as earnest- 
money.. It'is equally clear that he never 
told the ‘appellant -of . this arrangement; 
but throughout gave him- to undersinnd 
that the property was still in his power. 
It is contended on his behalf that he con- 
sidered the bargain previously made with 
Shib Kishén null and void, in consequence 
of the latter’s having failed. to'!pay the 
purchase-money within the stipulated time, 
and that the concealment, thereforc, was an 
- innocent mistake’and no fraud. |; 


But this argument, we think, is unten- 
able. It cannot -be that Abdool, Sobhan, 
was acting in good faith under aimistake, 
or that he ‘thought himself under no: contract 
to Shib Kishen, when he sold to the appel- 
lant; for in the suit brought against him by 
the Dan plaintiff, he denied the bynanamah 
filed by Shib Kishen altogether, and set up 
another deed according ‘to which = asserted 
‘that the Dan bad failed to perform his part 
.of-the coutract. 
the nature of the claim against Him, and 
that it was opposed to his own false state- 


ment of facts, and he could not, therefore, : 
have supposed that the man, who hgal already |. 


paid him -rupees 2,500 ag earndst-money, 
would quietly withdraw his claims, or that 
the land was free for him to sell to janother. 

We look upon his present contention as a 
further attempt to- repeat the fraudulent 
conduct which ‘was exposed and defeated 
in the former suit by. the decree of this 
_ Court. E 

It remains, then, that there as at the 
time of sale a defect in the respondent's. 
title of a nature that the purch: iser could 
- not, by the greatest care and atteùtion, dis: 
cover for himself ; and that, after Péaree 
Mohna had got. some inkling of:it from a 
third party, the respondent quieted his fears 
. by a fresh declaration that there was no in- 
_eumbranee i in the way of his purclinse. 

- It has been held (vide . Addison on Con- 
“tracts, page 131) that, where a vendor, know- 
ing that he had no right or title to property, 
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or being cognizant of the existence of in- 
cumbrances, or of latent defects materially 
lowering its value, sold it and neglected to 
disclose such defects to the purchaser, ‘there 
“Was & frandulent concealment vitiating the 
contract. 

In the present case there can be no 

doubt that the information as to Shib 
Kishen’s previous bynanamnh was of a nature 
that-ought to have been communicated, and 
that the respondent, by couicealing it, acted 
fraudulently, and rendered his coutract with 
Pearee Mohun void. Under such circum- 
stanges it is clear. that the principle of. 
caveat emptor will not apply. 
. We, therefore, reverse.the decision of the 
Principal” Sudder Ameen, and declare the 
respondent, Abdool Sobhan, ‘liable to the 
appellant for. the fall amount of the purchase: 
money with interest. 





-The 12th March 1867, 
Present: ` 
The Hon’ble H. V. Bayley and Sumbhoo- | 
$ nath Pundit, Judges. 


Jurisdiotlion—Suit for damages for 
abuse. 


"Case No. 2868 of 1866. 


Special Appeal froma decision passed by 
the Officiating Additional Principat 
Sudder Ameen of Chittagong, dated - the 
81st, August 1866, reversing a decision 
passed by the Moonsiff of that Beene 
dated the Tth July 1866. 

Osseemooddeen (Plaintiff) Appellas, 
` wersus 
Futteh Mahomed q Defendant) RE 
Mr. R; E. Twidale for Appellant. . 
No one for Respondent. 

An action will lie for damages for mere abuse. . 
. Pundit, J.—Tus Lower Appellate Court 
is wrong if it thinks that, with reference to 
the decision of the late Sudder Court of 
Ahmed Baksh, no action at all will lie for 
damages on the ground of mere abuse. 

The decision of the High Court, . dated 
13th of August 1864, page 19, Volume I, of 
the Weekly Reporter, shews that such an 
action does lie in the Civil Court. : 

‘At is within, the power of the Lower Ap- 
pellate Court to decide the extent of injury, 
pane to deéide whethér 20 Rs, or any thing 

less is tha proper damages for the same. a 
| . Remand accordingly. 
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The 12th March 1867. 
Present: 


The Hon’ble H. V. Bayley and Sumbhoonath 
Pundit, Judges. 


Pre-emption. 
Case No. 2878 of 1866. 


Special Appeal from a decision passed by 
the Principal -Sudder Ameen of Gye, 
dated the 28th July 1866, affirming a 
decision passed by the Sudder Ameen of 
that District, dated the 30th Decegber 
1865. ` 


Teeka Dharee Singh (Plaintiff) Appellant, 


VETSUS 


Mohur Singh and others (Defendants) 
Respondents. 


Moulvie Syud Murhumut Hossein for 
Appellant. 


Baboos Kishen Sueca Mookerjee and 
Kali Kishen Sein for Respondents. 


The Mihonelan Law of Pre-emption was never in- 
tended to apply to a case in which the purchaser is not 
a stranger. but one who is already either a shareholder 
or a neigh bour. 

Pundit. J Tue special appellant pleads 
that both rhe Lower Courts err in rejecting 
his claim of pre-emption, on the ground that 
the vendor is not astranger, but one who also 
had a right of pre-emption if any body else 
had purchased. 

Special appellant refers to the case of 
Roshun Mahomed nnd others (18th Feb- 
ruary 1867, page 150, Volume VII, Weekly 
Reporter) in support of his plea, In this 
case the point whether the plaintiff there 
could or could not ‘sue the vendor in the 
case, was neither taken nor decided. 

- The pleader then quotes another decision 
quoted in the aforesaid decision.» That deci- 
sion asumes all pre-emptors to be claiming the 
right of pre-emption together, not one of them 
or some of them against the rest, and decides 
that, in such a ease, each person takes an 
equal shart, and not in proportion to his 
former share when the pre-emptors are share- 
holders. Neither this decision nor the text 
of the Hedaya upon which it is based, sup- 

. port plaintiff’s present claim. 

Both the Lower Courts were presided over 
by two Mnahomedan Moulvies, and the 
special appellant’s pleader, also a Moulvie, 
cannot quote any text of law in. support. of 
his claim. : 


-Mahomeduan 
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The very fact of the purchaser not being a 
stranger, but ohe who is already either a 
shareholder or a neighbour, proves that- the 
Law of “Lre-emption never 
iulended to apply to such a case. 

We, accordingly, see no reason to interfere, 
and reject the special appeal with costs, 





The 13th March 1867. 
Present: . : 

The Hon’ble Sir Barnes Peacock, K4., Chief 
Justice, aud the Hon’ble C. B. ‘Trevor, 
G. Loch, F. B. Kemp, and: A. G. 
Macpherson, Judges. 


Sale of tenure under Section 105 Act 


X of 1859 (Effect of). 


Cuse No. 992 of 1866 uuder Act X of 
- 1859. 


Special Appeal from a decision passed by 
Mn G. G. Balfour, Judge of Chitta- 
gong, dated the 14th December 1865, 
reversing a decision passed by Mr. C. A. 
Kelly, Deputy Collector of that District, 
dated the 22nd Mar ch ‘1865. 


Shahabooddeen (Plaintiff) ERE: 
versus 

Futteh Ali and another (Defendants) 
Respondents. 

Sunker Muzoomdar for 
Appellant. 

Kissen Moakerjee 
Respondents. 


Iu asale for arrears of rent under Section 105 Act X 
of 1859 (not affected by Section 15 Act VII of 1865 
B. C.j, the’sale is not free of incumbrances created by 


Baboo Greeja 


Baboo Nobo for 


.the defaulter before the sale, unless the right of selling 


or bringing to sale the tenure tor an arrear of rent haa 
been specially reserved by stipulation in the engage-. 
ments interchanged on the creation of the tenure, . 
This case was referred to a Full Bench by 
Peacock, C. J., and L. S. Jackson, J., with 


the following orders :— 


Peacock, C. J—Ir the sale of the tenure 
in this caso was free from incumbrances, it 
must also bə free from admissions made by 
the former holder of the tenure, and the 
purchaser at the sale is not bound by them ; 
otherwise a holder of a tenure might create 
by an admission an incumbrance “which he 
could not create by actual conveyance. It 
appears to me, however, that a sale, of this 
uuder-tenure was not asale free from in- 
cumbrance, and that the admission made by 
the former holder of the tenure in the soleh- 
namah was evidence as against the pur- 
cbaser of the tenure, and that the decision of. 
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the Judge was right. Satkowree Mitter’s 
case (prge 626, Sudder Decisions for 1851) 
seems-to me to be a correct ruling. In that 
case the Sudder Court held that Section 11 
Regulation VIII of 1819, which says that 
the sale is to be free from incumbrances, ap- 
plies to sales made under Section 8 of that 
Regulation. But, as there are several conflict- 
ing decisions, * we express no final opinion 
in the case, but refer it for the decision of a 
Full Bench. 
Jackson, J.—I concur. 
l 


The Judgment of the Full Bench was 
delivered às follows by— 


Peacock, C. J.—The plaintiff was an 
nuction-purchaser of a Nowabad talook in 
Chittagong called Moonshee Hossein Alee. 
He purchased under a decree for arrears of 
rent due in respect of the said talook from the 
former holder of the talook to the ijaradar 
under the Government of the village in which 
the talook is situate, and which comprises 
several other Nownbad talooks. 


The plaintiff sued to enhance the rent of 
the defendant who claimed to hold the 
talook free from further enhancement under 2 
solehnamah granted by the former holder 
Hossein Alee to the predecessor of the 
defendant, by which he agreed to take no 
more rent from the defendant’s predecessor 
thuu the amount which he, the said Hossein 
Alee, pnid to Governinent as revenue. . 


The sale took place under Section 105 
Act X cf 1859; und the plaintiff contends 
that he is uot bound by the solehuamal 
granted to the defendaut’s predecessor by 
the former holder Hossein Alee, inasmuch, 
as the tulook having béen sold under Section 
105 Act X of 1859 for arrears of rent of 
the talook, was _ sold free 
brances 


The Deputy Collector held that the sale 
was free from incumbrances, aud accordingly 
assessed the defendant. at what he con- 
sidered a fuir rent. Upon appeal to the 
Judge of Chittagong, the Judge overruled 
the decision of the Deputy Collector, upon 
the ground that, although the plaintiff was 
not bound by the provisions of the solehna- 
mah, still there was a recital in the solel- 
namah that the land had been held for more 
‘than :20 years upon the same terms; and, 
consequenfly, he thought that the defendant 
was not liable to have the rent enhanced in 


from incum- 


* Vol. 6, p. 15, Weekly Reporter, “Act X Rulings. 
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consequence of his having held for more 
than 20 years upon those terms. 

The case came before the Ist Division 
Bench who held that, if the sale of the 
tenure was free from incumbrances, it must 
also be free from admissions made by the 
former holder of the tenure, and that the 
purchaser at the sale was not bound by them ; 
and they remarked that, if the case were 
determined otherwise, a holdgy of a tenure 
might create by an admission an incum- 
brance which he could uot*create by aatual 
conveyance. It tlfen became necessary ‘to 
deteymine whether a sale of the talovk , 
under Section 105 Aot X of 1859 was a 
sale of the estate free from incumbrances, or 
whether it was merely a sale of the tenure 
subject to any incumbrances which ‘the 
former holder of the tenure had created. 


Several conflicting cases were cited to 
the Ist Bench when the case was before it, 
and in consequence of these decisions, the 
case was referred by the Ist Bench to a 
Full Bench for the purpose of having the 
question determined, whether a sale ‘ander 
Section 105 Act X of 1859 was free from 
incumbrances, or whether the tenure in the- 
hands of the. purchaser was subject to 
incumbrances created by. the defaulter. - 


Several Regulations have been referred to. 
The first is Regulation VII of 1799 Clause 
.l Section 15 of which declares that “ any 
“gemindar, talookdar, or proprietor, or 
farmer of land, to whom an arrear of rent 
may be due froma dependant talookdar, 
kutkinadar, jotedar, or other under-tenant 
of whatever denomination, which cannot 
be realized by distraining the personal 
property of such under-tenant, and his 
surety (if he shall have given security), 
is at liberty, after demanding such arrear 
from the defaulter and from his surely, if 
forthcoming, or without any express de- 
mand if he have reason to believe thut the 
“defaulter or his surety is prepared to 
nbscoad, to cause the immediate arrest of 
such defnulter and his surety in thé manner 
following.” 


Clause 7 of the same Section provides that, 
if the defaulter be a dependant talookdar, 
or the holder of any other tenure which, 
by the title deeds or established usage of 
the country, is transferable by sale or 
otherwise, if may’ be brought to sale, by 
application to the Dewanny Adawlut, in 
satisfaction of the arrear of rent, and the 
ty purchaser will become the tenant for the 
new year.” i 
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By Act VIII of 1835 the power of the 
Dewanny Adawlut to sell in satisfaction for 
arrears of rent was transferred to the. Collect- 
ors of Revenue. 

Clause 7 Section 15 Regulation VII of 
1799, to which we have adverted, does not 
ju express terms say whether, when a tenure 
is sold under its provisions, it is sold free 
from or subject to incumbrances which may 
have been reuse by the former holder. 

Section 8 of Regulation VIIT of 1819, by 
which putnee tnlooks were ‘recognized, en- 
acts that zemindars, 2, .e: proprietors under 
, direct engagements with. the Government, 
may apply in the manner therein pointed 
out for periodical snles of any tenures upon 
which the right of sélling or bringing to 
salè for an arrear of rent may have been 
specially reserved by stipulation in the en- 
gagements interchanged on the creation of 
the tenure; and Clause 1 Section 11 of the 
same Regulation declares that any talook or 
snlenble tenure sold under the rules of that 
Regulation, for arreats of rent due on ag- 
count of it, is sold free of all incumbrances 
that may have accrued upon it by aot of the 
defaulting proprietor, his representatives, or 
assigns, ‘unless the right of making such 
incumbrancea shall have been expressly 
vested in the holder by a stipulation to that 
effect in the written engagements under 
which the said talook may have been held, 

Clause 3 of the same Section, however, 

provides that nothing. therein contained 
shall be construed ‘ to entitle the purchaser 
“ of a talook or other saleable tenure inter- 
“ mediate between the zemindar and actual 
“cultivators, to eject a khoodkasht ryot or 
“resident and hereditary cultivator, nor 
“ to cancel bond fide engagements made 
“ with such tenants by the late incumbent 
“ or his representative, except it be proved 
“in a regular suit to be brought by such 
“ purchaser for the adjustment of his rent 
“that a higher rate would have been de- 
“ mandable at the time such engagements 
“ were contracted by his predecessor.” 
* So that, although sales of tenures for ar- 
rears of rent due under them made under 
the provisions of Regulation VII of 1819 
were free from all incumbrances, there was the 
proviso which protected resident cultivators 
who held under engagements made bond fide 
with them by the former incumbent, pro- 
vided that, at the time when the engage- 
ments were made, as high a rent was reserved 
as was demandable at that time. 

It is to be remarked. that Section 8 ap- 
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which the right of selling or bringing to 
sale for arrears of rent has been specially’ 
reserved by stipulation in the engagements 
interchanged on the creation of the tenure. 
If the engagements contained a stipulation 
to that effect, then the proprietor might 
apply to have the tenure sold in the manner 
provided by the Section ; and by Section 
11 the sale was declared to be free of in- 
cumbrances. 

It was not at that time expressly stated 
whether a sale of a tenure of the natura de- 
fined in Section 8 of Regulation VIII of 1819, 
if sold by anyother process than that pre- 
scribed by Clauses 2 and 3 of that Section, 
was free of incumbrances created by the 
former proprietor of the tenure or not, and 
consequently Regulation E of 1820 was 
passed to clear up any doubt upon that 
subject. + 


That Regulation recited that, “ whereas 
‘it has been omitted to provide in the rules 
‘© of Regulation VIII of 1819, whether in 
“ case the proprietor of an estate paying. 
“vevenue to Government should desire to 
K bring to sale a saleable tenure of the na- 
“ture definèd in Clause 1 Section 8 
“ of that Regulation for the realization of 
« arrears of rent due ther eupon, by any legal 
“ process other than that prescribed “by 
“ the 2nd and 3rd Clauses of the said Section, ` 
“such sale should be made in the public man- 
“ ner provided for the periodical sales therein 
“ described ; and whereas it was consonant 
“ with justice and was intended by the suid 
“ Regulation that, in every case of the sale 
“of such tenures for arrears of the zemin- 
“ dar’s rent, the sale should be public for 
“ the security of the interests of the owner 
“ of the tenure sold, which object can in no 
“manner be duly secured, except the sales 
“to be so made be conducted by an officer of 
« Goverament in the same manner as the 
« periodical sales provided for by Section 8 
“of the snid Regulation: the following ad- 
« ditional rule has accordingly been passed 
“by the Governor-General in Council to 
“t take effect from the date of its promulga- 
* tion.” 

Clause 1 Section 2 enacted: that, “ when- 
“ ever the proprietor of an estate paying re- 
venue to Government shall désire to cause 
“ any tenure of the nature of those described 
“in Clause 1 Section 8 Regulation VIII of 
“1819 to be sold for arrears of rent due to 
“him on account thereof, and shall, under 
“any summary process authorised by the 

“ general Regulations, have acquired the right 


plied to theisale of those.tenures-only upon |“ of causing euch sale to be made, the sathe 
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“shall be conducted, after application from 
“ the zemindar, by the Register or acting Re- 
“ gister of the Zillah or City Court, or in his 

_ “absence by the person in charge of the 
‘office of Judge of the District, in the 
“mode pr eseribed by Regulation VIII above 
“ quoted for periodical sales.” 

Clause 2 of the same Section enacted 
that 10 days’ notice of the sale should be 
given ; and then Clause 3 enacted that “the 
“rules of Sections 9, il, 18, 15, and 17, 
“ Regulation VIII of 1819 are extended to 
‘‘all’ sales made after the manner herein 
“ provided.” 

So that, whenever a sale of any of the 
tenures of the nature.described in Section 8 
Regulation VIII of 1819 took place, whe- 
ther the sale was made under the provisions 
of that Section or under any summary 
process authorised by the general Regula- 
tions, the sale was subject to the provisions 
of Section 11, and was consequently free 
of all incumbraices, except those referred to 
.in Clause 3, and - amongst others, the 
tenures of cultivating ryots who had en- 
gagements ‘entered into with them by the 
former proprietor at rents which were as high 
as were demandable at the time when the 
engagements were entered into. 

Still the law which rendered the sales 
*free from incumbrances was confined to 
tenures of the nature defined in Section 8 
Regulation VIII of 1819, viz. tenures upon 
which the right of selling or bringing to 
sule for arrears of rent had been specially 
reserved by stipulation in the engagements 
interchanged on the creation of the tenure, 
‘aud did not apply to the other elass of 
tenures described in Clause 7 Regulation 
VII of 1799, viz. tenures saleable by the 
usage of the country. 

That being the state of the law when Act 
X of 1859 was passed, it was enacted by 
Section 105 of that Act ‘‘ that, if the decree 
“ be for an arrear of rent due in respect of 
“an under-tenure which, by the title deeds 
“ or the custom of the country, is transfer- 
“able by sale, the judgment-creditor may 
“make application for the sale of the tenure, 
“and the tenure may thereupon be brought 
“to sale in execution of the decree, accord- 
“ing to the rules for the sale of under- 
“ tenures for the recovery of arrears of rent 
“due in respect thereof FE in any 
“law forthe time being in force,” 


That Section in effect ee the 
‘provisions of Section15 - Regulation VII 
‘of 1799, and Sections 8 aid 11 of Regulation 
VIII of 1819; and by incor porating those 


provisions, it substantially enacted that all 
tenures of the description mentioned in 
Section 8 Regulation VITI of 1819 were to 
be sold free from incambrances according to 
the stipulation of Section 11 of that Regu- 
lation. There was no law in force accord- 
ing to the rules of which any tenures other 
than such as were of the nature defined in 
Section 8 of Regulation VIII of 1819, viz. 
tenures upon which the right of selling or 
bringing to sale for an arreat of rent had 
been. specially reserved by stipulation in tha 
engagements interchanged on the creation 
of “the tenures, were to be sold free of 
incumbrances, 

Section 105 Act X of 1859 applies not 
only to the class of tenures specially men- 
tioned in Section 8 Regulation VIII of 
1819, but also to those which are transfer- 
able by the custom of the country. Those 
which were transferable by express stipu- 
lation and came within the class defined in 
Section 8 Regulation VIII of 1819, would 
be sold free from all incumbrances, except 
such incumbrances as were deserihed in 
Clause 8 Section 11 Regulation VIII of 
1819. There being no provision that other 
tenures not so transferable were to be sold 
free from all incumbrances, they would coun- 
sequently, after the sale, be subject to incum- 
brances. 

There were two classes of tenures sale- 
able for arrerrs of rent under Section 15 
RegulationVIL of 1799, viz. those in which 
the tenure was saleable by the stipulations 
in the title deeds, and those’ which were 
suleable by the established usage of the 
country. The former only were included 
in Section 8 Regulation VIII of 1819 ; and 
it was only in respect of them that the sale 
was declared by Section 15 of that Regula- 
tion to be free from incumbrances. 

The question is, Whether the tenure in 
this case is one which falls within the class 
of tenures described in Regulation VIII of 
1819 or not? -No evidence was given as to 
the terms of the document under which this 
tenure was created. .It appears to be re- 
ferred to by the Record-keeper of the Collect- 
orate as having been created in Angust 
1847. 


‘It appears to the Court that we ought to 
know whether aright of sale for arrears of 
rent was speciully reserved in the engage- 
ments interchanged on the creation’ of the 
tenure. If such a right was specially ra. 
served, then coupling Section 105 with the 
otlier Sections to which I have referred, the 
Court are of opinion that the sale ‘would be 
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free from incumbrances, If there was no 
such stipulation, then it would not be free 
fsom incumbrances. We, therefore, think 
that the case ought to go back to tho Divi- 
sion Bench by which it was referred to us, 
in order that it might be ascertained whether 
the lense contained such a stipulation or 
not. If it did not contain such a stipulation, 
the defendait is entitled to the benefis of the 
solehnamah, aid consequently the plaintiff's 
suit must be dismissed. If, on the other 
hand, the lease coutains such a stipulation, 
then the sale under the decree was free from 
incumbranee, avd the defendant is nog eu- 
* titled to the benefit of the solehnamah. 

But the defendant in his defence in this 
case set up that there was no bond fide sale 
of the tenure under the decree of the Court 
for arrears of rent. He set up that the 
decree and sale under it were alla pretence 
and sham for the purpose of getting rid of the 
solehnamah. Therefore, if it should appear to 
the Division Bench that there was a special 
reservation that the tenure was to be sale- 
able for arrears of rent, then having been 
sold free from incumbrance, the case must 
go back to the first Court, to raise and try 
the issue whether or not the decree and sale 
under it were bond fide or fraudulent for the 
purpose of getting rid of the soleinamah. 

The law of this case’ does not depend 
merely upon our construction of the Regula- 
tions to which Ihave referred. There are deci- 
sions of the Sudder Court upon the construc- 
tion of those Regulations which show what 
was considered to be the law at the time 
when Section. 105 Act X of 1859 was 
passed. 

The principal decision is the case decided 
by the Sudder Court in 1851 {see the De- 
cisions of that year, page’626). In that case 
the Court said :—‘‘ Clause l Section 11 Regu- 
“ lation VILI of 1819 attaches extensive legal 
“ consequences as regards the avoidance of 
“ under-leases or tenures to sales made un: 
“ der the rules of that Regulation. Regula- 
* tion I of 1820 applies the rules of Section 
%11 Regulation VIII of 1819 to sales of 
“ tenures of the nature of those described in 
“ Clause 1 Section 8 Regulation VIII of 
“ 1819, viz. tenures upon which the right of 
selling or bringing to sale for an arrear of 
“rét may have been specially reserved by 
‘ stipulation in the engagements interchanged 
“on the creation of the tenure. The gantee 
“ tenure referred to in this case does not 
t eome under the above description. The 
“sale of such tenures is made under Act 
“ VILI of :1335, under which’ no- powers 
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“analogous to those of Clause 1 Section 11° 
“ Regulation VIII of 1819 are conveyed to 
“ their purchasers.” 5 

That decision was in accordance with the 
view which we have now taken of the con- 
struction of the Regulations prior to Act X 
of 1859. ; 

In a subsequent case (S. D. A, Rep. 
1859, page 389) Mr. Sconce, differing from 
the other Judges, thought that the decision of 
1851 was correct, and therefore upheld it. 
The other two Judges (Messrs. Raikes aad 
Loch) did not actually dissent; but they: 
said that it was uunecessary to decide the 
point, as it did not arise in that particular 
case, inasmuch as the certificate of sale 
expressly stated that it was the rights and 
interests of the defaulting tenant alone which 
had been sold. 
taken as a decision in affirmanee of this view, 
but only as a dictum of Mr. Sconce in affirm- 
ance of the decisioun of 1851. 

Several decisions have been cited to-day as 


being at variance with the decision of 1851 5 , 


but, in most of those cases, the point does not 
appear to have been raised before the Court 
as to whether the tenure was one which 
came within the meaning of Sectiou 8 Re- 
gulation VIII of 1819 as containing an ex- 
press reservation of the right to sell or not. 
At any rate the point was not brought to the * 


| notice of the Court, nor was the case decided 


by the Sudder Court in 1851 referred to. 

In one of the cases to which reference has 
been made from the 3rd Weekly Reporter,: 
Civil Rulings, p. 197, the matter was 
brought to the attention of the Judges ; and 
though the decision of 1851 was cited, they: 
dissented from it, and, therefore, that case is 
in direct conflict with the decision of 1851. 
Mr. Justice Bayley and Mr, Justice Campbell 
in that decision said :-— On a full considera- 
“ tion of this case, we dissent from tho doctrine 
“Inid down by the decision of the late Sudder 
“Court in the ease of Sateowree Mitter 
(page 626 of 1851) to the effect that a sale 
“ of a tenure.under Act VILI of 1835 does 
“ not convey the tenure free from all incum- 
“ brances, but only the rights and interests 
“of the debtors. Looking to the general. 
“ policy of the Revenue Laws, to the terms 
“of Regulation VII of 1799 Section 15 
“ Clause 7, to those of Regulition VIH of 
“ 1819 Section 18 Clause 4, and Act VIH of 
t 1835, also to the analogy and présumption 
“derived from the re-enactment of those 
“ provisions contained in Section 105 Act X 
“ of 1859, we think that the sale of a tenure 
* for arrears of current revenue isagood sale 


That decision cannot be” 
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w of the tenure itself, and carries the rights 
“ofall interested in it, giving to the pur- 
“ chaser the tenure in the shape in which it 
“ was originally created, aud destroying all 
“ rights of all persons holding either jointly 
“ with or under the debtor as undivided 
sharers or gub-tenants not otherwise pro- 
“ tected.” 

Although the arentest respect is ; due to` 
the feared Judges who decided that case, 
we cnnnot concur with them in the reasons 
which they have given for dissenting from 
the decision of the Sudder Court of 1851. 
Is appears to us that the case, of a tenure, 
which is not expressly made saleable for 
arreurs of rent by the documents by which 
the tenure was created, is not governed 
by the general policy of the’ Revenue laws, 
nor saleable free from incumbrances by 
Regulation VII of 1799: 

' We have shown that it does not fall 
„within Section 8 of Regulation VIII of 

18:9. Act VIII of 1835 merely transfetred 
the power of selling from the Dewanny 
Adawlut to the Collectors of Revenue. We 
cannot see what analogy or presumption 
can be derived from the enactment contained 
in Section 105 of Act X of 1859. IfAct X 
of 1859 was a mere re-enactment of the 
former laws; it does not extend the provisions 

- of the old laws to cases which did not full 
under them. , 
Reading Section 105 Act X of 1859 as 


“as 


enacting “that the under-tenures therein 
described may’ be brought to sale in 
execution of a decree for arrears of 


rent due in respect thereof according to the 
rules ‘‘ for the sale of unider- tenures for the 
“recovery of arrears of rent due in respect 
t thereof contained in any law for the time 
“being in foree ;” and referring to those laws 
to whieh we have ndverted as the laws 
which were then in force, and to the Sudder 
Decision of 1851, it appears to us that, un- 
less there was n stipulation in the docu- 
ments by which the tenure was created, 
providing for the sale of such tenure for 
arrenrs of rent, the tenure was uot sold free 
-from inenmbrances. 

It has been argued that Section 105 Act 
X of 1859 must have been intended to be a 
general declaration by the Legislature that 
all sales, under the provisions of that Section, 
were to be sales free from all incumbrances. 
But, if we were to give that coustruction to 
“the Section, we should have no means of 
protecting that class of tenants who arc 
‘protected by the proviso in Clause 5 Section 
11 Regulation VIII of 1819, which was ex- 
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Clause 3 Section 2 of that Regulation. 


The question which ‘we are determiving, 
is not so important now as ib was before the 
passing of Act VIH of 1865 of the Bengal 
Councils because, by Section 16 of that Act, 
it is enncted that “ the purchaser of an under- 
“tenure sold ander this Act, shall acquire 
“it free of all incumbrances whieh may 
“ have acerued thereon. by any act of any 
“holder of the said under-tenure, his re- 
“ presentatives or assigns, unless the 
“right of making such jucumbrances shall 
have been expressly vested in the holder 
es by’ the written engagement under which 
“ the under-tenure was created, or by the 
“ subsequent written authority of the person 
who. cr eated it, his representatives or 
“ assigns.’ 

‘That Section contains a proviso in almost 
the sume words as Clause 3 Section 11 Re- 
gulation VILL of 1819 :—** Provided that 
“nothing herein contained shall be held to 
« entitle the purchaser to eject kheodkasht 
“ ryots or resident and hereditary cultivators, 
“nor to cancel bond fide engagements made 
“with such class of ryots or cultivators 
“aforesaid by the late incumbent of the 
“ under-tenure or his representatives, except 
“it be proved, in a regular suit to be 
“brought by suel? purchaser for the adjust. 
“ ment rof his rent, that a higher rent would 
“have been demandable at the time such 
“ engagements were coutracted by his pre- 
i decessor. ” 

Section 16 Act VIII of, 1865 of the Ben» 
gal Council seems to have been enacted for 
the very purpose of getting rid of the diti- 
culty which has now arisen upon the con- 
struction of Section 105 of Act X of 1859, 
All tenures sold .under the provisions of 
Section 16 Act VIII of 1865 of the Bengal 
Council for arrears of rent are sold free from 
incumbrances, but subject to the proviso in 
that Section, which is in the same words as 
that contained in Clause 3 Section 11 Regu- 
lation VIII of 1819. 

It has been contended that, by virtue of Act 
VIII of 1865 of the Bengal Council, the sale 
in this particular instance was free from in- 
cumbranee. But Section 16 applies ouly to 
purchasers of under-teaures sold under that 
Act. The sale of the under-tenure in ques- 
tion was before that Act. That under-tenure 
was sold under the law as it then existed, 
that is, Section 103 Act X of 1859. 

The ease will go back to the Division 
Bench which referred it, with tha’ above 
expression of our opinion, and the, docu 


B 


tended to sales under Regulation I 7 of the tenure itself, and caries the tights | tended to sales under Regulation I of 1820 by 1820 by 
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heit by” which the teriure wab created Will 
be sent for from the office of thé Collector 
for thé purpose of being inspectéd by the 
Division Bench, who, after inspecting that 
dociment, will finally decide the case. 


ast 


-7 7 , The 18th Mareh 1867. 


Present: a 
g The Hor ble G. Loch aud A. G. Mac pherson, 
Judges. 


- Sale in Hxecution—Exndowment.. 
Case No. 700 of 1866. 


Micellaneous Appeal from an order passed 

` by the Judge of Daven, dated the 20th 

- July 1866, reversing an order passed by 
the Principal, Sudiler "Ameen of that 
` District; dated the 4th May 1866. 


Tugguruath Roy Chowdhry ( Decree- holder) 
; Appellant; 


s as versus 


Killien Pershad Surmah alias Rajah Baboo 
ve oY (Judgment-debtor) Réspondént, 


Baboo Sreenath Doss for Appellant. - 


Baboos ‘Romesh Chunder' Milter nnd Chun- 
. der Madhub Ghose for, Respondent. ., 
tA judgment- -debtor's right as shebatt’to perform the 
service of an idol cannot be sold in execution of a 
décree ; nor.can his right to the surplus profits of the 
aheba Ùe sold so long as that right is unascertained ‘and 
uncertain, — 
` Loch, J.—1 think the Judge. is right in 
Betting aside the order of, the first Conrt, 
7 directing the right of performing .1 sérvices 
‘in the temple to be sold if execution of the 
ééree } but the decree-holder ‘urges before | 
i fis that the judgment- debtor énjoys a bene-: 
ficial interest it thé landed property ‘which’ 
\ forms thé shdowmedt. Whit is thé extent: 
‘of that beveficial interest. he cannot say; 
¿but he urges that, be it what it may, he has’ 
a a right to have it sold in execution. 
are “informed that the profits of the endow- 


“thént ‘aré intended for the support of ‘the: 


Worship- óf the idéls; that the judgment- 
‘debtor, after paying the necessary expenses, ' 


‘appropriates | the remninder for his‘own bené-| 
fit, ‘and it is the right to réceive this surplas: 
We are’ 
fot ‘shewn,. however, that.the debtor has” any: 
right: to appropriate, such Surplus, oF, what: 
is the annual amount ‘of that surplus, wha- 
` ther tt is ‘fixed or contingent ; ; ‘and the.mere’| 


Which the creditor “wishes to sell. 


| siderable. 


We |> 


right im him which may bë sold or trané- 
ferred to another. The thing itself is also 
of so uncettain a nature that its sale would 
be a source of constant litigation, Th 


rents and profits may be sufficient only for | 


the suppoft of tlie temple services, or the bur- 
plus after paying the charges may he con- 
It may. fluctunte year by yeaf ; 
and a stranger purehising such a right,-if 
legally saleable, would-be obliged to enforée 
that fight by annual litigntion to -discovèr 
What he had to receive, I think, ther -efore, 
that the sale of such an undefined right, if 


right it can be called, should not be allowed, . 


and reject this petition with costs. xt 

‘Maépherson, J.—Under -a decree for a 
personal debt, it is sought to sell the judg- 
ment-debtor’s Tight. as ‘Shebait to perform 
the service of a ‘certain idol, and algo to sell 


his right to the- surplus proceeds of the’ 


sheba. I am of opinion that the riglit to 
perform the service cannot be thus sold. 
Stich a bale would practically destroy the 


endowment, or havé -the effect of defeating 


tle whole object of its: cretion. There 
would b6é* to guarantee’ that the service 
would be properly kept up: for the purchas- 
er; whoever he might be-even if a Mnhomé- 
dàm or a. Ohristian—would have the right 
of performing tlie Worship of this Hindoo 
idol. d 

The application. to attach and sell: the 
surplus profits of the sheba, or such portion 
of the procéeds óf thé debuttur lands ‘ns 


‘the shebait appropriates fo his own use, ° 


also tails. For théré is nothing before us 
to show what those profits are, or “that there 
are any profits in which the judgment- 
debtor takes a beneficial interest, or to whitch 
he is personally entitled. A wholly vague 
and uncertain right,—the existeuce of which 
is @oubtful, aud the extent of which, if 


ascertainable, has in ho degree been aspet- | 


tained, —cannót be Bold in execution ofa 
decree. . 


There inay be cases in which, if thè en- 
dowmeùt is ‘merély nominal and is not 
‘bond fide, the property will wot be treated 
as set apart for religious purposes (sée, 
Gunga Narain Sircar versus Brindabun 
‘Chunder Kur Chowdhry, ILI Weekly. Rè- 
porter, 142). But. that is not the present 
case. Nor is’ the case of Prannath Paduray 
‘versus Sree Mongula “Debia (V Weekly Rè- 
‘porter, 176) in point ; for all that thé Court’ 
decided in‘that case was that éxecttion was 
rightly issued in aecordance with the tertiis 


` ‘fact of the debtor apptopriating ‘the profits ‘of ‘of the deerée undér which it. was issued... aE’ 
a méhal of which ‘he i a trustee,, steites' “ao -| Would ‘dismiss this, appeal al witli- oddi, = ~~ 


a 
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The 18th March 1867. 
Present : 
The Hon’ble G. Loch and A. G. Macpherson, 
` Judges. 


Wunatice Enquiries. 
Case No. 4 of 1867. 


Miscellaneous Appealfrom an order pass- 
ed by the Judge of Tipperah, duted the 
_ 3rd October 1866. 


_ Busrut Ali Chowdhry, Appellant, 
versus 


Eshan Chunder Roy, mookhtenar on behalf 
` of Arfanissa Chowdlrain, Respondent. 


Baboos Otool Chunder Mookerjee. and 
Kalee Mohun Doss for Appellant, 


Baboo Juggodanund Mookerjee for 
Respondent, 


Applications made under Sections 2 and 8 of the 
Lunacy Act XXXV of 1858 must be verified. 


Loch, J.—We think the whole ‘of these 
proceedings must be quashed, as the appli- 
cations to the Judge have not been verified. 
Another Division Court in a judgment in 
which we concur (5 Weekly Reporter, pages 
54 and 55, Miscellaneous) have held that an 
application ‘made under Sections 2 and 3 
Act XXXV of 1858 must be verified. We, 


therefore, reverse the order of the Judge, | 


and give the petitioner his costs to be 
realized from the mookhtear Eshan Chunder 
(who made the first application) and from 
Government from the date on which the 
Government pleader appeared in the case. 


The 18th March 1867. 
Present: 


‘The Hon’ble G. Loch and A. G. Macpherson, 
Judges. 


Attachment — Sale — Execution of 
decree by another Court. 


Case No. 17 of 1867. 


Miscellaneous Appeal from an order pass- 
ed by the Principal Sudder- Ameen of 
Hooghly, dated the Tth December 1866. 


Mooktakeshee Debee ( Decree-holder) 
a Appellant, : 


VETSUS — 


‘Kunuck Monee Dehee and.others (J udgment- 
; debtors) Respondents, : ae 
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Mr. R. T. Allan and Baboo Dogrga Doss 
Dutt for Appellant. 

_ No one for Respondents. 


Where an attachment is made under Section 285 Aot 
VIII of 1859, the only further process required to bring 
the property to gale is the due issue of tie proclamation 
ofsale. Ifthe property bé not within the jurisdiction 
of the Court, whose duty it is to execute the decree, the 
course to be followed by the decree-holder is that pre-, 
scribed in Sections 285 and following. 


Losh, J.—We think that the order of the 
Lower Court must be upheld, as the pro- 
ceedings under which the attachment was 
made were contrary to law and altogether 
irregular. It appears that, in execution of a 
decree of the Burdwan Court, a proceeding 
was sent by the Principal Sudder Ameen of 
that Court to the Courts of the neighbouring 
districts directing attachment to be made ‘of 
certain property belonging to the judgment- 
debtor. The Judge of Hooghly to whom 
one of these applications was sent, caused 
attachment to be made through the Nazir 
of his Court on 11th May 1864, and sent a: 
return to the Burdwan Court, and struck 
the case off his file. Application has now 
been made to the Principal Sudder Ameen 
of Hooghly to sell the property formerly 
attached. He has refused to do so, because 
he thinks that, where property has been at- 
tached to prevent alienation, it must be again . 
attached previous to sale, and that the issue 
of a proclamation of sale is insufficient, 
We think the Principal Sudder Ameen ig 
altogether wrong in the reasons he hag 
given. An attachment made under Section 
235, as the attachment in the present case is 
said to be, is made in execution of a decree, 
and the only further process required to. 
bring the property to sale is the due issue 
of the sale proclamation. But, as- the pro- 
perty in question was not within the juris. 
diction of the Court, whose duty it was to 
execute the decree, the course which., should 
buve been followed by the decree-holder was 
that prescribed in Section 285 and following 
of the Code of Procedure. The Principal 
Sudder Ameen of Burdwan acted irregularly 
in directing an attachment to be made b 
the Judge of Hooghly in the manner he did 
and the latter-officer’s proceedings comply. 


'| ing with that order were likewise irregular, 


The attachment made not being made-ag the . 


| law requires, the property cannot’ now be 


sold. For’ these .reusons we dismiss ` the 
present appeal, « ere 
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The 14th March 1867, 
Present: 


The Hon’ble Sir Barnes Peacock, Kt, 
Justice, and the Hon'ble F. B. Kemp, 
Judge. 


Mahomedan Law — BRe-marriage -— 
Evidence—Presumption. 
Case No. 8068 of 1866, 


Special Appeal from a decision passed by 
„the Prifeipal Budder Ameen of Dacca, 
dated the 26th of September 1866, affirm- 


ing a decision of the Sudder Moonsiff of 


that District, dated the 10th Alarch 1866. 
Akhtaroon-nissa (Defendant) Appellant, 
` versus 


* Sharin toolluh Chowdhry (Plaintiff) 
Respondent. 


Mr. R. V. Doyne and Baboo Dwarkanath 
Mitter for Appellant. 


‘Mr. ©. Gregory and Baboo Judoonath 
Mookerjee for Respondent. 

“In a suit by a Mahomedan to compel the defendant to 
rej in him as his wife, a mere declaration by the defend- 
ant in a morfeige deed executed by her, that she was 
the wife of the plaintiff, would not be -evidence of the 
-removal of ‘the legal impediment to the re-marriage 
created by the divorce; neither cana presumption be 
drawn from the fact of the re-marriage, thas the im- 
Fat tal had been removed, end that the defendant 

ad again become lawful to the plaintif after re- 
marriage. 

Peacock, C. J.—Tats was a suit brought 
by the plaintiff xgninst the defendant to com- 
pel her to rejoin him as his wifə. The plaintiff 
and defendant are Mahomedans, They had 
been previously marrigd, and the plaintiff 
had divorced her by pronouncing three 
divorces, 

It is laid down in the Hedaya, Vol. I, 
page 301, Book 4, Chapter 6:—“ Ir a man 
pronounce three divorces upon a wife who 
is free, or two upon a slave, she iş not lawful 

‘to him until she shall first have been regu- 
Jarly espoused by another man, who, having 
duly consnmmated, afterwards divorces her 
‘oe dies, and her edit from him be accom- 
‘plished, because God hath said, ‘if he divorce 
her, she is not after that lawful to him (that 
is, after a third divorce) until she marry 
„another husband.’ ? See also Sale’s Koran, 
Chapter 2, page 26 :—“ Ye mny divorce your 
wives, oand then either retain them with 
humanity, or dismiss them with kindness. But, 
if the husband divorce her a third time, she 
shall not be lawful to-him again until she 


‘marry another husband. Butif he also divorce |. 


her, it shall be no crime in them if shey re- 
tura to each other, if they think they can 
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observe the ordinances of God,’’ that is to 
say, if there be no settled aversion on either 
side, id. note. 


The “plaintiff alleges in his plaint that he 
and the defendant re-married on the 19th 
Cheyt 1269 under the Mahomedan Law, and 
that, up to the 16th Assar 1272 B. S., "they 
lived together as min and wife, 


It was found as a fact by the Wewse 
Appellate Court that a re-marringe took 
place such as is ordained by -Mnhomedan 
Luw ; and that it was to be presumed that 
they would uot have an illegal convection ; 
and a decree was given that the defendant 
should join her husband. From this decree 
the defendant appeals, upon the ground that 
there was no proof that, after the plaintiff 
had divorced her, she was married to another 
man who had divorced her. It is contended 
on the part of the respondent that this might 
be lawfully presumed from the fact of the re- 
marriage and cohabitation under it; and 
that, by finding that a re-inarringe had taken 
place such as is ordained by Muahomedan 
Law, the Principal Sndder Ameen substan- 
tially found that the second marriage was a 
lawful one according to the Mehoinedan Law, 
which it would not have been, unless the 
defendant, after her divorce, had married 
another man who lhad also divorced her. 


We think that this is not the meaning | of 
the Principal Sudder Ameen; that all he 
meant was that a re-marriage had, in fact, 
taken place in the mode required by 
Mahomedan Law; but thathe did not consider 
whether the impediment to the re-marriage 
had been lawfully removed, and whether the 
defendant at the time of the re-marriage was 
lawful to the plaiutiff, her former husband,, 
At any rate, the findiag is ambiguous, 


If it were necessnry, we should remand 
the case for re-trial and for a distinet findiag 
upon that issue, But no evidence has been 
pointed out tos us which would warrant a 
finding in favor of the plaintiff upon that 
issue, and it is, therefore, unnecessary to ro- 
maud the case. The only evidence, in addition 
to the presumption to be derived from the re- 
marriage, isa mortgage deed alleged to hnve 
been oxecuted by the defendant and another 
person on the 6th Assar 1270,in whieh sho 
was described as the wife of the plaintiff, 
This alleged deed is dated after decisions in 
the defendant’s favor in two former guits ; 
one hrought against her oy the plaintiff for 
a restitution of conjugal rights; and the other 
by her against the plaintiff for dower. ` The- 
defendant denies that she executed the 


“y 


* 


` her edit. 
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mortgage deed ; but the Principal Sudder 
Ameen has in "effect found that she did 
execute it, for he says the veracity of the 
witnesses as to the fact of the re-marriage is 
borne out by it. 

We aro of opinion that a mere ietlacation 
by the defendant that she was the wife of 
the plaintiff contained in the mortgage deed 
(assuming thatshe executed the deed with a 
full knowledge of the modein which she was 
described in it) would not be evidence of the 
removal of the legal impediment to the re- 
marriage which was proved to have been 
erented by the divorce. Neither could a 
presumption be-drawn from the -fact of the 
re-marriage that the impediment liad been 
removed, and that defendant) had again 
beconia lawful to the plaintiff for re- 
marriage. 

No allegation was coniained i in the plaint 
that, after the plaintif had divorced the 
defendant, she was marriéd to another man 
who lnd divorced her or died ; nor was any 
direct evidence given to that effect. 

- Suppose it had been alleged and proved 


“that-the defendaut had married another man, 


and it had been alleged that he had died, 
would'the statement in the bond and the 
proof of the re-marriage have been sufficient 
evidence that the second husband had 
died before the re-marriage ? If not, would 
it be evidence that ho had divorced the 
defeudant before her re-mariiage ? “We are 
of opinion that no presumption of either 
of those two facts conld be drawn from the 
mere statement iu the bond or from the fact 
of the re-marriage. Ifsuch a presumption 
could be drawn from the fact of the re-mar- 
ringe for the purpose of removing an impe- 


. diment to a re-marringe once proved to exist, 


it might also be drawn for the purpose of 
removing au impediment of the same nature 
to an original morringe ; and thus, if it 
should be proved that n woman was once 
married to 4, and afterwards within a year 
married to B, it might be presumed from 
the fict of the marriage with B that: A had 
died or.divorced his wife. 

We think that there is no evidence in this 
ease from which it can lawfully be presumed 
that the defendant, before her re-marriage, 


„had married another man who had divorced 


her or died, and that she had accomplished 
We think that the defendant 
ought not, upon such evidence, to be compelled 
to rejoin the plaintiff, and contivue to live 


with him in intercourse which, according }. 


to the Mahomedan Law and the religion’ of 


` the defendant, would be illicit. and criminal. 


The ‘decrées of the Lower Courts in the 
suit brought by the respondent, plaintiff, 
against the appellant, defendant, must be re- 
versed, and a decree entered for the defend- 
ant, and the plaintiff must be ordered to 
pay the costs of the defendant in both’ the 
Lower Courts, and her costs in this appeal 
with interest -from the date of the decree in 
ihis Court to the date of realization. 





The 14ih March 1867. 
Present £ 
The Hon’ble J. P. Norman and W. 8. 
Seton-Karr, Judges. ` 
2 Arbitration. 
Case No. 2742 of 1866. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Sarun, 
dated the 9th July 1866, reversing a 
decision passed by the Moonsiff of 
Sewan, dated the 5th July 1865. 


Baboo Sarubjeet Narain Singh (Defendant) 


Appellant, 
versus 


Baboo Gouree Pershad Narain Singh and 
another (Plaintiffs) and others (Defendants) 
Respondents. 


Mr. R. T. Allan and Baboo Debendur 
Narain Bose for Appellant. 


Mr, R. E. Twidale ani Baboo Kishen 
Succa Mookerjee for Respondents. 

An award made by private submission may be valid 
and binding, though no proceedings under Section 337 
Act VILI of 1859 have been taken to ento ce it, 

It is almost a universal rule that a submission to arbi- 
tration is revocable before award made. 

Where several arbitrators:-are appuinted, and the pire 
ties do not agree to be bound by the act of the majority, 
the award, in order to be valid and binding, must be cone 
curred in and executed by all the arbitrators. 

Arbitrators have no power to delegate their authority 
to others, Thus, if some of the arbitrators are absent, 
those present cannot appoint others in their stead. 

Norman, J.— T1118 is a suit for the posses- 
sion of one beegah six biswas of land. 

While proceedings were pending in the 
Criminal Court between these parties, on 
the 8rd March 1865, it was agreed that the 
dispute between the parties should be re- 
ferred to the award of Bindessury Pershad and 
others, the agreement being that the parties 
should abide by the award and raise uo 
objections to it 

On the 9th of April, the plaint in the 
present suit was filed. On the 8th of June, 
the Moonsiff disposed of certain issues in bar, 


ao 
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and directed the case to stand over till 
award should have been made. 


* On the 10th of June, the plaintiffs put in|. 


a petition objecting that they bad not con- 
` gented to the reference which had beeu mide 
without their authority. 

” The arbitrators made their award on‘ the 
22nd of June, and it was put into Court on the 
24th of. the same month. On the Sth of 
July, the Moonsiif decided the case in ac- 
cordance with the award of the arbitrators, 
and dismissed the snit, 

' The Principal Sudder Ameen reverseg ‘the. 
decision- of the Moonsiff.” Hè says tliat, in. 
his opinion, the Moonsitf actad very irreawtlar- 
ly in relying on the decision of Baloo 
‘Bindessury Persad and others. These por- 
' sons had been appointed arbitrators neither 
at the application of the par rties ‘through the 
„intervention of the Court as required uuder 
* Section 312 of Act VIIL of 1859, nor has 
their award been passed as. the award of 
private arbitrators and confirmed by the 
Court in the mode prescribed by Section 827 
of that Act. ` 

(Phe Principal Sudder Ameen accordingly. 
rents the award as a nullity, and decides 
the case quite independently of it. 

But thereis no renson why an award made 
wy private submission should not be perfect- 
ly valid and binding on the parties, though 
the parties may not have sought to enforce 
it hy summary proceedings “under Seution 
$27. If the, decision is in favor of the 
detendant, he may be able to treat it as final 

and conclusive. See English cases decided 
on this principle, Gascoyne versus Edwards, 
1, ‘Younge and Jervis, p. 19; Thomlinson 
versus Arriskin, 1 Comyn’s Reports, 328 ; 
- Russell on Awards, p. p. 517, 519. 


At is true that several questions arise as to 
the award in the. present case :-— 


` First, whether the plaintiffs did agree 
to refer the matters in dispute, or whether, 


by subsequent acts, they ratified the act of 


their agent or mooktear 


reference., 


who agreed to the 


* Secondly, whether, if so, they subsequent- 
ly-revoked the authority-of the arbitrator 
before any award was made. 


„If it is found that the plaintiffs revoked the 
submission before award made, it will he 
necessary to see whether there is sovthing 
in the submission to tuke the case our of the 
almost universal rule that such a submission 
to arbitration is. ‘revocable. 
tera which should have been enquired into-by 


the Moonsiff before he took upon himself, to 
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stay the proceedings until after the award of 
the arbitrators had been made. 

There are, however, two objections to the 
award in this case which appear to be fatal 
toit. Strange to say, these objections are nog 
noticed by either the frst Court.or the Lower 
Appellate Court, nor were they adverted by 
the vakeels on the argument, and it was oily 
by going through .a‘translation of the pipers 
that we discovered them. 

The reference is to four arbitrators, Bindes- : 
surry Pershad, Roodeb Narain, ‘Jaunobi Deo 
Narain, and Bhagbut Pershad Narain.. 

The first point is that there is no argeement 
by ‘the parties to be bound by the authority of 
the majority; and that being so, in order to 
make a valid award binding on the parties, 
it was necessary that all should concur. To. 
fact, however, the “award appears to have 
been executed only by one of these parties, 
Bindessury Pershad, and- one aurae Narain 


‘Singh. 


The second objection is still more serious. 
Baboos Juunobi Deo Narain aud Bhagbut 


. Pershad Narain being absent, Baboo Mohen- 


dro Pershad Narain, the above-mentioned 
Surdeo Narain, and Gudadhur Dyal Narain,- 
arbitrators, apparently “by 
Bindessury Pershad and the other. It is 
not even suggested that the plaintiffs or 
defendants agreed to the nomination of these 
parties. Arbitrators have no power to, dé- 
legate their authority to others. The award 
as made does not in any sense pursue ‘the 
submission, and is simply null and void. 

The parties seem each to have been under 
a misapprehension as to the effect of the 
award. It is probable that, if the case had 
been tried by the first Court ona principle 
different from that on which it was dealt 
with by the Moonsiff, much evidence would 
have been forthcoming on the part of the 
defendaut which was not before the Lower 
Appellate Court. The Sudder 
Ameen would do well to give the defendants 
an opportunity of adducing fresh evidence 
before him. We are not satisfied that the 

merits of the case have been folly i deter- 
mined. 

The case must be remanded ‘for a fro 
decision. vow g BAS Same Sat 
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The 14th March 1867. 
Present : 


The Hon’bie H.V. Bayley and Shumboouath: 
© Pundit, Judges. 


Right of way —User —Prescription— 
Evidence, - 


- Case No. 2434 of 1866. 


Special Appeal from a deciston passed. by 
‘the Principal Sudder Ameen of Backer- 
gunge, dated the 25th June 1866; affirm- 
.tng a decision passed by the Moonsiff of 
` Madareepore, dated the 25th November, 
1865.. 


Bhugwan Chunder ölgediiry Plainuf) 
Appellant, : 
versus’ 
Shaikh, Khosal and others (Defendants) 
Respondents. 


Baboo Kalee Mohun Doss for Appellant. 
Baboo Romesh Chunder Mitter for 
Respondents. = 
‘A right of way in this country need not be proved by 
user for a definite period of 20 years in order to give a 
right by prescription or presumption of a grant. Proof 
of well established and fixed user will be sufficient. 

Bayley, J—Tuu grounds taken in this 
special appeal are :— 

1. That right of way can only be de- 
creed on proof of its acquisition by grant or 
legal prescription, and there is no proof of 
either the ono or the other in this case, . 

2. That as to the pathway now claimed, 
No. 2, the Lower Appellate Court finds that 
it has only been so used for fourteen years, 
and that the only pathway which existed 
from time immemorial was one distinct from 
that now in dispute. 

The plaintiff sued for the closing of the 
pathway No. 2 of the map, ‘and for the value 
of the paddy and jute lost to plaintiff 
by the use of this pathway. 

Defendant pleaded a right by user, and 
that plaintiff was barred by the Law of Limit- 
ation. 

The first Court held as ‘follows :— 

“It clearly, appears from copy of the 


"U report submitted by the Naib Darogah . of 
“ Karee Bazar who held a local investign-' 


“tion under the order of the Fouzdaree 


“Court in the said Fouzdaree case, that’ 
“ there was before a pathway in existence’ 
of ; 


“ there. Besides, by ‘the ‘evidence 
“Mudun Mohun Roy Chowdhry and: 
“ Oomesh Chunder Roy Chowdhry, witness- 
“es named by both- tha ‘parties, ‘and by | 
“ tho evidence of the 
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‘defendants, the existence of the pathway 
“ for limitation -period has been clearly 
“ proved. Further, that plaintiff has admit- 
“ted that in the said road there is land 
“ belonging to Mudun Mohan Roy Chow- 
“ dhry, Teeluck Chunder Roy, ` Chunder 
“ Coomar Roy, and Chundee Churn Roy, 
“ besides the plaintiff’s land. ` These per- 
“ sons not appearihg to have sued for the 
“ closing up of the pathway, the existence 
“of the way from before is manifest. . 


Further, ‘the first Court discredited defend- 


aht’s Witnesses*who deposed to the pathway 
No.e2 having been used only since 1269, 


B. S., and ‘it found as a fact that a pathway 


inNo. 2 had been used as such for a period ' 
sufficient to bar plaintiffs suit aade the Law 
of Limitation. 


The Lower Appellate Court thus states its 


judgment :— 


“In appeal this Court has carefully 
“ gone over the records, and has grounds for 
“ concluding from the evidences of Chundee 
“ Churn Roy, Mudun, Oomesh, and othera, 
“« who appear to be respectable people over 

‘s whose grounds the pathway also exiats, 
“ that figure No. 1 was the original pathway 
“ from Amugram to the Beel, but it became 
s impassable in consequence of being cut 
“away and under water; and figure No. 2 
‘ was some 14 years ago at first made use 
“ of through necessity when plaintiff raised 
“ objections which were brought to the 
“ notice of the Fouzdaree Court, since which 
« figure No. 2 had become the pathway and 
* made use of by the people of the locality, 
“amongst them Chundee Churn Roy and 
« the others over whose lands it passed along; 
“ but as the cattle in passing over it have 
“ been destroying some of plaintiff's crop 
“ which are on both sides of the pathway 
“ passing over his lands, he has brought 
“ this suit to close the pathway altogether. 
“ As however, this subsequent pathway is 
‘Cat present the only convenient way to the 
“ Beel, and has been in existence for the 
“‘ past 12 or 14 years owing to the previous 
“ one being impassable, I do not see how 
«“ it ean be closed ; proper precautions only 
* have to be taken by plaintiff and tha 
“ others over whose lands the pathway lies, 


to secure their crop by fencing them in 


‘on the two sides ; and as I consider the 
‘£ evidences of the individuals whom I have 
« mentioned more truthful and trustworthy 
thon the fonr who have given evidence 
-“ before the Ameen, I see no reason for 
“interfering with- the Moonsiff’s judginent, f 
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“ and dismiss the appeal with costs against 
“ appellant.” 

After considering: these judgments and 
the grounds of special appeal before stated, 
we nre. of opinion that the case must be 
remanded. i k š 


We do not find that it has ever been 


decided by this Court that‘the right of way 


must be shewn by user for exactly and fully 


` 20 yearsin order to give n right by pre- 


No 


scription or presumption of a grant. 


` such definite period has been taken in- this 
country. 


Proof of well established, and 
fixed user has been generally regarded as 


“sufficient. 


“Tt certainly is a question whether, byl 
analogy, proof of a user of 20 or nearly 20 
years might not be required. Then, again, 
the question arises now whether 20 years, 
which is the usual term of preseription in 


- England, would not be more properly re- 


presented in this country by 12 years, a 


period probably adopted in the earlier Re- | 
gulation as the custom of the country. 


‘In this case the plaintiff does sue within 
12 .years of the award ‘of the Fouzdaree 
Court; but, on the otlier haud, both Courts 
below find asa faet on the evidence that 
the pathway in suit has been used as guch 
But this is not. as 
fival or clear a decision as is required. 


Under all the’ circumstances, the Lower 
Appellate Court should, we think, re-try the 
case on two poiuts :— 


L Whether user of or approaching to. 


(which we think will suffice in this country) 
20 years Tins been proved in regard to the 
pathway in suit, and, if so, whether this 


will not be n sufficient title by prescription 


in analogy to the English Law? 


II, If that period of user be not necessaty 
to ‘be proved, whether a user of 12 years or 


what: period is sufficient either to give sn- 


right: by prescription accordiag to the cus- 
tom of the country ? 


III. Whether plaintiffs suit is ae red by 
-the Law of Limitation ? 


The [4th Mareh 1867. 
Present : 


The Hon’ble H. V. Bayley and Shumboonath 
Pundit, Judges. 


Joint lease—Joint liability to rent. 
Oase No, 2942 of 1866 under Act X of 1859, 


Special Appeal froma decision passed -by 
the Judge'of Rungpore, dated the 27th 
‘July - 1866, modifying a decision passed 
by the Deputy Collector of that District, 
. dated the 14th May 1866. 


Jogendur Deb Roy Kut (Plaintif) ARPER 


versus - 


Kishen Bundhoo Roy and others (Defend- 
ants) Respondents, : 


Baboo Sreenath Doss and Kishen D yal Roy 
' for Appellant. 


Chunder Chuckerbutty for 
Respondents. 


+ When a lease is granted jrintly to two tonants, both 
are jointly lable for the rent due under the lease, and 
one of them cannot divide this joint liability. , 

-Pundit, J——Tae mooktear defendant 
having admitted that he is even now receiv- 
ing rents for the Raja, and that, for the pro- 
perty lensed-out to him and to Bholanath 
the defendant (exempted by the Lower 
Appellant Court), thedefendant mooktear had 
always, before the lease, received the collec- 
tions, and granted receipts to the putwarees., ' 
We think that the Lower Appellate Court 
has rightly held that the money received by 


Baboo Issur 


-the mooktear was not received by him as a 


sharehelder of the farm, but only as an agent 
of the Raja, plaintiff. ‘The decision of 
this issue, however, does not affect’ the 
case, ns this mouey alleged to have been so 
puid’to the agent of the Raja is admitted 
to have been received by the. Raja, and the 
suit is for arrears-ufter deducting this sam. 
Now Bholanath enn be released only on his 
succeeding in showing that, by the terms of 
the deed, he was liable to pny only half of 
the rents. The,lease was joint, and so 
whatever may be due to the Ruja on the lense, 
ia due to him from both the tenants jointly, 
Bholavath has no right to divide this joint 
liability. We, therefore, do not think that - 


“the decree of the Lower Appellate Court can 
+ stand as it is. 


We, therefore, reverse with 
costs the decision of the Lower Appellate 


‘| Court, and uphold the decree of the Coure 
| of first instance, decreeing the epecial appeal 
‘with costs. ete N i 
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~The 14th March: 1867. 
Present: 


The How’ble J, P. Norman and W, S. 
Seton-Karr, Judges. l 


Onus probandi — Allegation of title 
under dsed of sale in lieu of Dower. 


Case No. 2973 of 1866. 


Special Appeal froma decision passed by 
the Principal Sudder Ameen of Bhaugul- 
pore, dated the 1st August 1866, affirming 
a decision passed by the Sudder Ameen of 
that District, dated the 18th larch 1866. 


Mussamat Sobratun (Plaintiff) Appellant, | 
Versus 


Mussamut Toova and others (Defendants) 
Respondents. 


Baboo Romesh Chunder Mitter for 
Appellant. 


Ur, R. E. Twidale for Respondents. 


The plaintiff, having alleged a distinct title under a 
deed of sale in lieu of dower, was held bound to prove 
her title, and not entitled to claim the benefit of a deci~ 
sion to which she was nota party, nor of an admission 
by her-husband as binding on the defendants. 


Seton-Karr, J.— Tue pleader in the first 
case attempts to argue that the respondent, 
who was the judgment-creditor, purchased 
in execution under a decree which has since 
been set aside by a decision of the High 
Court ; and that, consequently, she is dis- 
pensed from proving her own title which 
the’ Courts have now found to be uuproved. 

But'we cannot assent to this doctrine 
The plaintiff alleged a distinct title under a 
deed of baimokasa, or sale instead of dower, 
which degd she never produced, and the 
Courts find in addition that she avas never 
in possession. She was bound to prove her 
title as alleged, and she has failed to do 
so; and she cannot claim the benefit of a 
decision to which she was not a party, nor 
of an admission by her own husband which 
cannot bind the defendants who are in 
possession till ousted by a better title, 
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The 15th March 1867, 
Present : $ 


The Houn’ble Sir Barnes Peacock, Kt., Chief 

~ Justice, and the Hon’ble C. B. Trevor, 
G. Loch, F B. Kemp, and A. G. 
Macpherson, Judges. , 

Section 26 Regulation Y. 1812 —Dis- 
posal of surplus profits — High 
Court’s power of superintendence. 


The Collector of Rungpore, Petitioner. . 


Baboo Kishen Kishore Ghose for Petitioner, 

When a joint undivided estate has been attached 
under Section 26 Regulation V. 1812 and made over to 
the management of a Collector under Regulation V. 
. 1827, the Zilah Judge has jurisdiction to direct the 
Collector to divide the surplus profits of the estate 
among the several shareholders according to their 
respective shares, and the High Court cannot. under its 
general powers of superintendence over the subordinate 
Courts, taterfere with the order of the Judge. 

The Petition was as follows :— 

“Taar an estate by the uname of Mouzah 
Lithake having been’ attached under the - 
order of the Judge of Rungpore, dated 29th 
August 1835, under the provisions of Section 
26 of Regulation V of 1812, was made over 
to the management of your petitioner under 
Regulation V of -1827. 

“That your petitioner was directed by 
the Judge of Rungpore to pay the profits of 
the estute to the several shareholders accord- 
ing to their respective shares, notwithstand; 
ing your petitioner’s objection to the 
contrary, : 

“That your petitioner as .well as the 
superior Revenue authorities believe that, 
under Section 26 of Regulation V of 1812, 
your petitioner is bound only to collect the 
rents and discharge the public revenue, and 
provide for the cultivation and future im- 
provement of the estate ; that it forms no 
part of his duty to distribute the surplus 
proceeds to the several shareholders aecord- 
ing to their respective shares, and that there- 
fore the order of the Judge is not at all 
warranted by the law, 

“Your petitioner therefore prays that 
your Lordships would be pleased to pass 
whatever orders your Lordships think just 
and proper under the circumstances of the 
case.” ; 

. The matter was referred to a Full Bench 
by Loch and Norman, J. J., with the fol- 
lowing orders :— , 

Norman; J.—Let the shareholders, to 
whom the Judge of Rungpore has directed 
that the profits of the estate should be paid 
according to their respective shares,, show 
cause on the 3rd day of December next why 

Cc 
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his order directing tho Collector of Rungpore 
to pay the profits of the estate, which is 
under the management of the Collector, 
under Section 26 of Regulation V of 1812, 
shall not be quashed, being an order whicli, 
under that Regnlation, he had no jurisdiction 
to make, ’ 

Let this rule be sent to the Zillah Judge 
who will cause it to be duly served on all 
the parties interested in the matter, and see 
that such service is properly made. 

Loch, J.—AsI1 entertain some doubts as 
to whether this Couré has power under 
Section 15 of the Charter Act to make the 
nhove order, we think it advisable that, on 
its return, the rule should be argued before a 
‘Fall Bench. 


The shareholders did not appear, and 
-the rule wus argued ex parte before the Full 
Bench, whase judgment wus delivered as 
follows by— 


. Peacock, C. J—We think that in i this 
case the Swilge, Mr. Fowle, had jurisdic- 
tion. 

Section 26 Regulation V of 1812 is in 
‘the following words :—‘ Inconvenience to the 
“ public and injury to private rights having 
u been experienced in certain cases from 


fe dispntes subsisting among the proprietors | ; 


“© of joint undivided estates, it is hereby 
‘enneted that, whenever sufficient cause 
“shall be shawn by the Revenue authorities, ‘ 
‘Cor by any of the individuals holding an 
“interest in such estates, for the inter- 
position of the Courts of Judicature, it 
‘€shnil be competent to the Zillah and City 
.{ Judges to appoint.a person duly qunlified, 
“and under proper security to manage the 
estate, that is, to collect the rents and 
“ discharge the public revenue, and provide 
“for the cnltivation and future i improve- 
ment of the estate.” 

At that time the person put in to manage 
the estate was in the nature of an ordinary 
Receiver, and it appears to us that, withont 
any express authority being given to the 
Judge, he would have power to control the 
Receiver by directing’ him to pay over any 
surplus which might remain in his hands 
after paying the Government revenue and 
providing for the cultivation and improve- 
ment of ‘the estate. 

This Section could never have intended 
that the Receiver should retain in his hands 
‘any surplus, profits of the estate without 
being subject to the orders or control of the 
Judge by whom he was appointed. < 
“ We think, therefore, that, under the Re- 





without the interpretation which in practica 
has been put upon it, the Judge had juris- 
diction-over the Receiver with regard to 
the disposal of the surplus profits. 

By Regulation V of 1827 it was enacted 
that, whenever the Zillah or City Courts 
should deem it proper under the provisions 
of the Regulations therein mentioned, to pro- 
vide for the administration and management 
of landed property, the Conrt should’ issue 


“a precept to the Collector of Land Revenne, 


directing him to hold the estate in attach- 
Ment. It conld not have been intended 
that the Collector should hold all the surplus 
profits of the estate without being subject 
to the orders of the Court. In poiut.of 
fact we find in this very case that, as far 
back as 1860, Mr. Tucker, who was then 
the Judge, made an order for the payment 
of. the surplus proceeds, nnd that order ap- 
pears to have,been complied with until very 
recently when the Board of Revenue passed 
n collection of rules, by Section 7 of which 
it was stated that “a Colleetor cannot, 
“ unless under the special orders of the 
“ Civil Court,” (thereby recognizing the 
jurisdiction of the Civil Courts to ‘make 
such orders) “disburse to any one any 
‘part of the surplus proceeds from lands 
“ thus managed under his superintendence ; 
“ and inasmuch as the disbursement of any 
“ portion of such surplus proceeds is oppos- 
“ed to one object of the law, and is pro- 
“ bably illegal, the receipt of nny order for 
“ the disbursement of such surplus from the 
* Civil Courts, though it must he obeyed, 
“should be immediately reported for the 
“information of the Commissioner and the 
“ Board of Revenue.” 

The Government Pleader, who has ap- 
peared before us to-day on behalf of the 
Collector, has argued that the object of the 
law to which the disbursement of any part of 
the surplus proceeds is alleged to be opposed, 
was to compel the parties disputing to come 
to terms, or in other words, to drive them 
into a settlement of their disputes by with- 
holding from them the profits of their es- 
tates. 


We think it very dent that the object of 
the law was not to force the disputants into 
an arrangement ; but to avoid inconvenience 
to the public, or injury to the parties, which 
might arise. from their neglecting, pending 
their disputes, to pay the Government re- 
venue, or to manage their estate properly. 


The order of the Board of Revenus goes 
on to say that “ surplus proceeds may, 


gulation’ to` which we have referred, even | “ with the sanction of the Commissioners, be 


« 


„if there was any such specification. 
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 expeuded upon the-improvement of the es- 


- “tate,” and that“ any money not required for 
“ that purpose, should be held simply in depo- |" 


“ sit, and notinvested so as to produce interest 
“or profit,” If the Judge has no power 


` to make au order with regard to the surplus 


proceeds, the owners will not only be de- 
prived of thè present use of the surplus pro- 
ceeds, but will also be deprived of all bene- 
fit which might accrue to them from having 
them profitably invested. In short, if the 
Judge has no jurisdiction, proprietors of the 
estates may, as long ak their disputes conb 
tinue, be left to starve or be compelled to 
borrow money at a high rate of interest, 
whilst the surplus proceeds of their estates 
is lying without any- eas Ss them in 
the Collector’s treasury. -> 


We think that the Judge had porer to 
makethe order. 


It-is not necéssary to determine whether 
the Judge was right in making an order that 
the Collector should pay the parties accord- 
ing to their respective shares. ‘The. pro- 
pr ‘ety of making such an order might depend 
upon the facts “of the particular ease. Tn 
this case it appears that a petition was pre- 
sented to the Judge by the Collector, repre- 
senting that the order of the Judgoe’s pre- 
decessor ordering the Collector to pay the 
„profits of the estate to the zémindars accord- 
ing to their respective shares had been re- 
garded by'the Board of Revenue as contra- 
vening the Board’s rule, and praying that the 
snid order might be set aside ;'aud that. the 
Judge thereupon requested the Gollector to 
ascertain and- report the number of share- 
holders and the extent of the share of-each, 
The 
Collector reported that the profits had been 
paid according to the share of each share- 
holder duly specified ; whereupon the Judge 
ordered that payment should- be. made to 
each separate shareholder ; meaning, as we 
understand, that payments -should be made 
in the shares in which the shareholders had 
been in the habit of receiving them. 


But whether this was the meaning of the 
order or not, it appears to the Court that the 
Judge had jurisdiction to maké an order, 
with regard to the surplus pr oceeds. The High 
Court cannot therefore, under its. ‘general 
power of superintendence over the Subordi- 
nate Courts, quash the order of ‘the’ Judge., : 


~ It ig: not necessary-to send the case back 
to the Bench which referred it, bur tbe ap- 
pias will be refusud, `n. on sra 
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The 15th March 1867. 


Present: 
i 


The Hon’blé H. v. Bayley ‘and Shiumboonath 
Pundit, ‘Judges. 


Onus probandi—Sale ‘for arrears of 
rent—Bona fide purchase. 


“Case No. -3331 of 1866. 


Specjal - ‘Appeal fiom a diaisna passed by 
Mr. R. J. Richa: dson, Judge of Gya, 
dated the 31st August 1866, reversing a 

-decision pussed by Baboo Gunga Churn 
- Shome, Principal Sudder Ameen of that 
District, dated the 11th August 1864, 


“Hur ee Misser ae Appellant, 
; versus 
Deen, Dyal Singh (Defendant) Respondent. 


Mtr. RoT: Allan and Baboo Nil Monee 
Sein for Appellant, 


Baboo Kishen Sueca Mookerjee for 
- Respondent. 


Where a son purchased ‘property sold for drréars of 
rent on account of the default of his father, and both 
father and son were living together at the time of. the 
purchase; —HsLD that the obus was on the son to 
prove, that his purchase was boni, fide, Kei 


Pundit, J.—THe J udge below has not 
decided for, the plaintiff, because he finds 
that there is no proof of the collusion of the 
landlord. It is quite’ sufficient to justify n 
decree for the plaintiff for the restoration of 
the property from the purchaser, if the 
father of the purchaser, who was the far mer, 
cannot shew that the default was on his part 
wilful and fraudulent with a view to make 
the purchase, . 

The farmer pleaded that’ he offered the 
arrears of rent due to the landlord, but the 
latter would not take it- from, him, The 
Lower Appellate Court does not believe the 
statement, nor was it,uttempted to be shewn 
that, after this. allege d refusal by the landlord, 
the farmer, took ‘proper steps to protect -~ „the 

* ı property, from being sold [or arrears. |. 


= 
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In fact, the Lower Appellate Court has in 
amanner found that the farmer was acting 
fraudulently ; but, notwithstanding, it has 
not decided for the plaintiff, because it found 
‘that there was no proof “of the Jandlord’s 

` collusion. The Lower Appellate Court has 
not noticed that the first purchaser is alleged 


The 15th March 1867. 


Present: 


The Hon'ble H. V. Bayley and Shumbhoovath 


“Pundit, Judges. 


to have been another néar relative of ‘the Right of way—User—Preseription— 


defanlter, 
family combination. 

The Judge below admits that the subse- 
-quent purchaser, the son of the defaulter, 


and that fact strongly smells of al Limitation— Presumption of consent. 


Case No. 3282 of 1866. 


was living in the same honse with his father -| Special Appeal from a decision passed by 


at the time of the purchase: In such a case, 
the Lower Appellate Court should require 
the most clear, positive, and unmistakable 
proof from this ‘purchaser as to his purchase 


- being bond fide independent of his father’s 
interest and for himself ; and that even, if it 
be found that he, the son, had independent 
-property and dealings, that he did not pur- 

- chase the property in dispute as the pre- 

“mediated result of the fraudulent act of his 
father. ‘Tho son might still be required to 
restore the property, if he cannot show’ that 
the father did not fraudulently cause the 
default, in order to enable the son to pur- 
chase the same in an equally frandulent 
manner. i ` 

The whole onus should be thrown upon 
the sou. 

A doubt may arise that, ia order to set 
aside the sale, the collusion must be traced 


to the landlord. The view, however, taken 


above is rather of considering this case as if | user is. 


it wero not a case so much to set aside 


the sale as to get back from the farmer and 
his son property which they, with respect 
with it, should 
not be allowed to retain after acquiring it in, 
a fraudulent purchase. Hud it not been for 
the infancy of the plaintif and of his. in- 
fant brother before deciding all that has been 


to their previous relation 


noticed above, it would have been necessary 
to see whether, when the suit was brought 


the Principal Sudder Ameen of Beer- 
bhoom, dated the 24th September 1866, 
affirming a decision passed by the Moon- 
sif of that District, dated the 80th June 
1865. - F 


Huro Soonduree Debia and otherg 
(Defendants) Appellants, 


VETSUS 


Ram Dhun Bhuttacharjee (Plaintiff) 
Respondent. 


Babou Bama Churn Banerjee for 
Appellants. 


-` Baboo Mohesh Chunder Chowdhry for 
Hesponden: 


A user for 4 or 5 ytite is not sufficient to show a 
right by prescription. 

f A constructs a road across B's land, B can sus 
within the ordinary period of limitation, anil no consent 
can be inferred from the fact that B did not sue imme- 
diately after the commencement or completion of the 
roaa. 

Pundit, J-~In this case no sufficient 
proved. The Lower Appellate Court. 
holds that a user for only 4 or 5 years has 
been shewn, and that is not sufficient to 
shey ar ight by prescription. 

Looking further into the fact that the 
defendant, special appellant, prepared this 
road across the plaintiff’s lands, we hold 
that it is quite open to the plaintiff to sue 
within the,ordinary period of limitation, 
and that no consent can be inferred from 
the fact that the plaintiff did not sue imme- 
diately after the commencement of the pre- 
paration or the completion of the road. 

As tothe point of completion, a cnége is 
cited to us from page 288, Volume I, Week- 


for the arrear for which the property was | ly Reporter ;but we do not see in the judg 


sold, the plaintiff had not notice, and so an 
opportunity to pay the same and to protect 
the property from being sold. ©  __- 


ment sufficient record of the facts upon 
which the judgment in that case was based. 

We, accordingly, see no renson to inter- 
fere, and reject the special appeal with. costs, 


% 


> 
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The 16th March 1867. 


> 


Present: 


The Hon’ble.Sir Barnes Peacock, Kt., Chief 
Justice, and the Howble .C. B. ‘Trevor, 
G. Loch, F.. B. Kemp, .and A. G. 
Maepherson, Judges. i ; 


High Court— Section 36 new Letters 
. Patent— Powers of superintendence 
~Section 15 High Court’s Act. 


Petition praying that an order of the Sud- 
der Ameen of Nuddea dismissing the 
suit of the petitioners be set aside. ` 


“Chunder Kant: Bhattacharjee and others, 
Petitioners, 


versus 


Biidabun Chuuder Mookerjee, ` Opposite 
: Party. 


- Mr. .R. E. Twidale for Petitioners. 


Bahoos. Dwarkanath Mitter, Chunder Ma- 
dhub Ghose, Sreenath Doss, and Mohi- 
nee Mohun Roy for Opposite Party. 


‘A judgment of the Senior Judge of a Division 
Bench of the High Court is final within the meaning 
of Section 36 of the new Letters.Patent, even when the 
Junior Judge entertains doubts and expresses uo final 

. opinion. : 

The Junior Judge cannot refer a question for the 
decision of the Full Bench, without the concurrence of 
the Senior Judge. ` i ' 

_ Per Norman, J.—Where a Court added a third party 
as a plaintiff, and, in the absence of the original plaintiff, 
‘improperly dismissed the auit, it was held that the snit 
was still pending and untisposed of by the Lower 
. Court as regards the original plaintiff, and the Lower 
Court was ordered, under the High Gourt’s powers of 
superintendence yested in it by the 24 and 25 Vic. c. 204, 
8, 15, to tuke up and try the case accordingly, - 


Tre petition was originally présented to 
Norman and Seton-Karr, J.'d.5-on the 26th 
July 1866, when a rùle was granted, calling 
upon the defendants to show cause why the 
order of the Sudder Ameen should not be 
set aside, aud why the plaintiffs should not 
be'at liberty to proceed with the suit. 


On the 29th January 1867,- the opposite 
party having appeared, the following orders 
were recorded by the two learned Judges. :— 


` Norman, J—Mr. Twidale, on the 26th of 
July 1866, obtained a rule calling on the 
defendants, Bindabun Chunder, Modkerjee 


‘. and others, to shew cause (inter alia) why 


the order of the Sudder Ameen of the 23rd 
-April :last should-not- be-set aside, and why 
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the plaintiffs should not be at liberty to , 
proceed with the suit, ea 

The -applicants by their petition. stated 
that the suit was ‘one for the possession of 
certain laud which they claimed as heirs 
of their- grand uncle against Bindabun 
Chunder Mookerjee and others; that the 
defendant Biudabua having’ obtained an eg- 
parte decree under Act X for the rent of 
other property. caused the right, title, and 
interest of the plaintiffs in the suit now in 
question’ to be put up for sale and bought 
the sume in the name of his nephew Juddoo 
Puttee Chatterjee. 

After the sale on the 3rd of April, the. - 
matter was brought.to the notice.of the Sud- 
der Ameen, in the presence of ‘all the parties 
by the purchaser upplyiug to have his name 
substituted as plaintiff. The sale certificate 
not being produced, no order was then made, 
But, on the 23rd of the same month, in the 
presence -of the plaintiffs, the defendants, 
aud Juddoo Puttee-the purchaser, an order 
was passed by the Sudder Ameen to the effect 
that “ the case having been called on, upou in- 
spection of the record, it appeared ‘that the 
rights and interests of the plaintiffs in the suit 
had been sold in execution of a decree, and 
that the auction-purchaser having’ patin a 
certificate of his purchase, had applied to bave 
his name substituted ; whereas the rights of 
the plaintiffs, whatever they may be,-are now 
seen to lie in the ‘auction-purchaser, therefore 
the order ig that he be put in possession, and 
his name put in the register.” ai 

Later in the course of the same. day a 
proceeding was recorded by the Sudder 
Ameen, entitled “Chander Kant Bhuttachar- 
“jeo and others named, former plaintiffs, 
“and. on allegation of purchasing their 
“rights, Juddoo Puttee’ in which, after 
reciting that Juddoo Puttee had applied for 
a postponement which the Court refused to 
allow, he ordered’ that, for the present, the 
suit should be dismissed, but that the party 
should be at liberty to re-institute the suit 
Within the legal time, Juddoo Puttee to pay 


-| half the costs of the defendants. 


The plaintiffs were not in any way. be- 
fore the Court when this second order was 
passed. |” ` 

.-Babdos Chunder Madhub Ghose and Mo- ` 
hinee Mohur `Roy’ shewed cause. They 
objected, first, that this Court had no jaris- 
diction to interfere, inasmuch as the plaint- 
iffs had their remedy by appeal in the ordi- 
nary way ; and, secondly, that the application 


‘being more than three months after the date 


of the order of the 23rd of April, being 
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- beyond the period -allowed for an appeal to 
‘the Principal Sudder Ameen, was not made 
within a reasonable time. I think that 
neither of these objections ought to prevail. 

- Mr. Twidale had argued that theright 
of the plaintiff in a suit is not liable to f 
attachment and sale in execution. It cer- 
tainly appears not to bé moveable property ; 
nor does it fall within any of the defivitions 
of property liable-to attachment and sale | 
under Section 205 of Act. VILE of 1859. 
Mr. Twidale referred to a case reported |, 
amongst the Miscellaneous, Appeals, Weekly |: 

. Reporter, 7th June 1865 ; see case also id. 31st 
*May 1865. It is apparently not property ei- 
ther moveable or immoveable within the mean- 
ing of the ‘term as used in Section 86 of Act X 
of 1859. But we do not decide the case on 
that ground. + 

. The 78rd Section of Act VIIL of 1859 
émpowers the Court, at any hearing of the 
suit, to direct that any ` person who may 
claim any interest. in ‘the subject matter of 
the suit, or who may be likely to .be affected 
by the result, may be made plaintiff or 
defendant as the case may. be. 


And, no doubt,’ when the Sudder Ameen 
found that a sale of the plaintiff's rights had 
taken place in the Collector’s Court, it may 
have been competent to him-to permit-the 
purchaser to appear as plaintiff to defend his 
gupposed interest in the suit. But there is 

‘nothing in Act VIII, or in any other law 
that we ever heard of, which empowers a 
Judge, at the instance of a third party, to 
strike out ihe name of a plaintiff, or, in, 
other words, to deprive ‘n plaintiff of his right 
of being heurd out in the suit; and, in fact, 
the plaintiff's name. was never by any formal 
order actually removed from the record. 
He was not dismissed from the suit by the | 
order which was passed in his presence on 
the 23rd of April. Whatever. the Sudder 
Ameen’s intentions may have been, I think we 
cannot construe his order“ag ‘one which he 
had no‘ power whatever to.make, uhless 
he has expressed such to be his intention. 
That being so, I think we must.treat the 
plaintiff as still being a plaintiff on the 
récord at the date of the recent order. And 
. as:that order was passed in the absence of 
the plaintiff, does not purport to be a decree 
against him, does not order him. to pay costs, 
does not declare that he shall be dismissed 
from the. suit, I think we can only treat 
itas an--order .which does not affect him 


or bind him in any way. The order that J; 


the suit should be ‘dismissed must be. con~ 
stried as'an order affecting only the parties 


. 





‘in whose presence and by whose consent it 


was made. * 

The striking the case off the file was 
simply an act which the Sudder Ameen had 
no right to do, until the plaintiff's case was 
disposed of by a decree for or against him, 

As there ‘was no decree, there i is nothing . 
for which the plaintiff was bound to appeal, 
In our opinion the case is in point of law, 
-as regards the plaintiffs, still pending un- 
disposed of in the Court of the Sudder 
Ameen ; ; and, ther efore, by virtue of the 
powers and in exercise of the duty cast. upon 
‘the Court by the 15th Section. of the 24 and 
25 Viet. CCLV of superintending all Courts 
which are subject to our appellate jurisdic- 
‘tion, I think: we should order the Sudder 
Ameen to take up and try this case as one 
which we find to be still pending and, undis- 
posed of in his Court, and that thé defendant 
should pay the costs of this rule, 

Seton-Karr, J—In all that my learned cole 
league has written as to the sale of the plaint- - 
HPs ‘rights, as to the supposed dismissal of his 
‘snit; as to his still being properly before the 
-Lower Court, and as to the propriety of his 
having his case tried, I entirely concur. 

What I doubt about is, the power of. our 
‘Court to interfere under the Section of the- 
Charter quoted. 

It is said that this power Ra been exercised 
‘by’ Divisional Benches on other occasions. 
This may be the case ; but the reasons for. 
such action are not before us ; and-that fact 
alone is no answer to. my doubts as to 
whether the Charter was ‘intended to sanction’ 
such a proceeding as that now contemplated. 


My doubts are somewhat strengthened. by ; 
the Full Bench decision in a case from 
Bhaugulpore notedin the margin, in which it 
-is ruled that our Court caunot do by way of 
motion what it cannot 
do by way of appeal, 
and that there was no- 
thing i in the Charter whicli induced the Court 
to think that, it: had power to give relief to- 
the parties. 
` The ease is not exactly on all fours with~ 
‘the case before us, but the reasons for non- 
interference would seem equully to apply: 


“Tt is thrown out that this Full Bench’ 
‘decision i is open to question. That- may or: 
‘may nob be so; bat while. it stands unre- 
‘scinded, I do not think wecan get over it by, y 
“expressing meré doubts as to its.sounduess. © 


W. R. vol. V, pagėé 26, 
"Miscellaneous Rulings, 


At any rate the ense before us is, in prin. 
ciple, so important that I think the naa 
should be referred toa Full Bench. oo. o. 
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I want n full answerto my doubts. as to 
whether, under the Charter, and not under 
any loeal law, we can give the relief ‘and 


exercise the interference necessary to what, 


I must admit, would-be in this instance an 
act of justice, ~ 


The case accordingly came before the 
Full Bench on the 15th March 1867. 
Mr. Twidale (for the Petitioner) urged 


that Mr. Justice’ Norman’s judgment: was 
final under Section 36 ‘of the new Letters 


Patent, dated the 28th December 1865, 


and that there was no reference to the | 


Full Bench. 


Baboos Dwarkanauth Mitter and Chunder 
Madhub Ghose -(eontra) contended that 
Mr. Justice Norman’s judgment was not 
final under the Section cited. It was 
not the opinion of the Senior Judge in 
a‘ense where the Judges composing the 


Division Court were divided in opinion, _in- | 


asmuch as Mr. Justice ‘Seton-Karr, while 
agreeing with Mr, Justice Norman as to the 
facts, had, instead of giving any opinion on 
the point ‘of law involved in the case, ex- 
pressly referred it for the decision of the Fall 
Bench. The Senior Judge of a Division 
Court (they proceeded) was not competent’, 
to pass Judgment in a case when the Junior 
Judge neither concurred in, nor differed from; 
the-opinion of the Senior Judge. 


The case was* postponed for a, A AE 
to Mr. Justice Norman as to whether he 
intended his order as the judgment of the 
Court, and on the following morning 

Peacock, C. J. intimated that. Mr. 
Justice Norman had written to say that he 
had passed h judgment iu the cage, As 
therefore that. learned. Judge. had not made 
the reference, and as Mr. Justice Seton-Karr 
could not of his own authority make the 
reference alone, the Full Bench had no power 
to entertain it. 

Mr. Justice. Norman’ s order. aseordingly 
prevailed. 
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-The L6th March 1867.. 
DE Present: 


te 


The .Hon’ble J. P. Norman and W. sS. 
Setón-Karr, Judges. : 


Pre-emption—Limitation— Minority. 
_ ` Case No. 3016, of 1866. 


Special Appeal from a decision passed hy 
the Judge of Patna, dated the 28th 
August 1866, affirming a decision passed 
by the. Principal Sudder Ameen of that 
District, dated the 30th December 1865. 


-Jungoo Lal (Plaintiff) Appellant, 


versus . 
Lalla Alum Chund and others (Defendants) 
Respondents, ° 


` Baboo Poorno Chunder Shome for 
Appellant. 


Mr, c. Gregory and ‘Moulvie Syud Mur: 
_ humut Hossein for Respondents, 


The terms of Section 11 Act XIV of 1859 are general 
and include cases of pre-emption under Clause 1 Section 
1, so that a e piaineitt may sue tọ enforce a right of pre- 
emption within a year after his attaining majority. 


Norman, J.—Tauts is a suit to enforce 
the right of pre-emption. The plaintiff 
alleges that he attained his majority on the 
23rd of August 1865, and that, having then 
heard for the first time that the land claimed 
had been sold -to the defendant, he, on the 
29th.of August 1865, performed the cere- 
monies required by “Mahomedan Law to 
entitle him to clnim pre-emption, and brought 
the present suit on the 18th of September 
following, within three weeks afterwar ds. 


The Judge holds that the plaintiff ‘is not 
entitled to any deduction, though he assumes 


that he was a-minor at the time when” his : 


right to claim pre- -emption arose., 


. We think this an erroneous view ; ; it ig 
perfectly clear that the words of Section 11 
of Act XIV of 1859 are perfectly general, 
and include cases under Clause 1 Section L 
That being so, the lith Section empowered 
the plaintiff to bring his action within the 
same time after his disability ceased, that is, 
after he came .of age, as would otherwise 
have been allowed when his cause of action 
accrued, that i is to say, within one year of 
plaintiff's s attaining his majority. This deci- 


| sion of course only-relates to the period with- 
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‘in which the plaintiff can pursue his remedy, 
With régard to his right under Mahomedan 
law or custom, the question may be very 
different., 


The case must go back to, the Judge’ for, 


trial, 


Seton-Karr, J.—I concur in the order of 


¥emand, and in overruling the Judge’s deci- 
sion ns to limitation. T. cannot hold the 
Judge to be correct in declaring, for the pur- 
poses of this case, that the right “to, sue 
ticcrued to the plaintiff from the “date of the 
performance of the ceremonies. ‘That per- 


Sormanee™ was a mere. preliminary, and a 
“necessary condition of the .suit, but it did 
not create a right of action. Nor is the 
Judge correct in saying that, because the 
ceremonies were performed, on the plaintiff's 
own statement, after ha had attained his 


„major ity, therefore his right to sue could not-). 
have acérued ‘during: his minority. His |. 


right to sue, and his performance of certain 
formulas, are two very different things. 


. The plaintiff was bound to sue within one’ 


year of the purchaser” s obtaining possession 
under Clause 1 Section 1 of Act XIV of 


1859. The, meaning of that Clause of the | 
Section, I take it, was to give security to | 
purchasers, and not: to permit them to be 


disturbed after the expiration of one year; 


_ and I do not see that, when a purchaser: had | 


been in‘ possession for one year, the plaintiff 
could elnim to oust him on the mere ground 
that the plaintiff had subsequently, and for 
the fi rst time,. heard of the purchase. 


What the plaintiff, however, can claim, 
and what he does claim, is, that the period of 
legal disability be deducted as provided for by 
Section 11; and if he has sued within one 
year af ter the Jegal disability .bas ceased, he 
is in “time. The Judge should find wlien the 


plaintiff arrived at majority ; and if he has |, 


sued within one year ‘from ‘that event, he 
y would be:in time, aud the J udge should thea 
‘go into the merits. “ 
. This i is what I would venture to think is 
the correct rule to be laid down for the 
Judge’s- guidance. gp? 


- THE WEEKLY REPORTER. 





Rulings. ` [Vol. VII; 





i The 16th March 1867. 


i : a: Present: 


The Hon’ble J. P. Norman and W. S. 
Seton-Karr, Judges. 


we ee o 


Compulsory Registration — Amal: ' 


dustulks—Damages—Breach of Gon-« 
tract. 


F 


| Regular Appeal from a decision passed by. 
the Judge of Gya, dated the 10th Augu: 


1866, ; 

‘Bunwaree Lal and others (Plaintifts 

; Appellants, 2 
r a versus 


‘Sungum Lal and others (Defendants) 


Respondents. 
` Baboo Opender Chunder Bose for 
Appellants. 
, Baboo Chunder Madhub Ghose for’ 
Respondents. 


/ Suit-laid at ripees 1,100. l 


It was not intended that compulsory registration 
under Section 13 Act XVI of 1864 should apply to 
deeds, like amuldustuks, which are merely preliminary 
to the main contract or engagement, or that deeds 
which are steps in, or mere parts of, a transaction should 
be registered before they can be used as evidence. ‘ 

Where A, in .a suit against five defendants B to F 
claimed underan alleged contract by B to E, to grant 
him a lease, and sought to disturb F's possession under 
a subsequent registered lease from B to £,—Hup that, 
in the absence, of any saggestion to the contrary, F who 


chad gained his separate suit, must be’ assumed to have 


taken bonå jide and without: notice of the- aileged 


, | contract with A, ‘and that, A's remedy for any wrong 


sustained by him must be by a sujt against Buk only 
for damages for beach of contract, 


Seton- Karr, J—Tae plaintiffs nied to, 
estnblish their mokuraree right, to confirm 
their possession, aud to compel the defend- 
ants Nos. -l to 4 to execute a perpetual mo- 
kururee lease for a six-annas share in a vile 
luge. 


to‘ give them, such a mokururee tiile ‘on 
consideration of a nugurana of 450 rupees, 
of! wliich 150 rupees’ had’ been- paid, and 


that the defendants bad given them an 


amulnamah by which possession of the 
village had been actually conferred, as well 
asia Teceipt ; but that the said defendanta 


then acted wrongly, did not complete the: 


engagement, -and executed “another mokur- 


Case No. 897 of 1866, ue 


Their plaint stated that the defend-” 
mits, proprietors of the village, had agreed- 


‘ 
a 
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uree lease in favor of Mitturjeet Singh, ' 


defendant No. 5. The suit was consequently 
brought to cancel this latter deed, as well 
as for the objects already stated. 
The proprietors repudiated the whole of 
the plaintiffs’ claim and statement, and the 
| Judge dismissed the case, simply on the 
ground that, as the plaintiffs had neglected 
j to register the amoldustuk, which was an 
| instrument coming strictly within the cate- 
' gory of those, the registration of which was 


imperative under Section 13 Act XVI of 


1864, they were out of Court altogether. 
The Judge further held that the precedent 


‘ cited from the Weekly Reporter, Volume 


Ill, page 64, Civil Rulings, case of Ram 
Tunoo Sircar, was uot in point. 


We are clearly of opinion that the deci- 
sion of the Judge cannot be supported on 
the grounds taken by him, and that his 
ruling is wholly wrong inlaw. The Act 
quoted by him says that “ no lease of immovo- 
“able property exceeding one year, and no 
“instrument which purports or operates to 
“create, declare, transfer or extinguish any 
“rvight, title, or interest of the value of 100 
“rupees or upwards in any immoveable 
“ property, &e. &c., shall be received ih evi- 
“dence, unless the same shall have been 
“registered in the manuer prescribed by 
“this Act.” 


It is impossible that the Legislature could 
have intended this provision to apply to 
deeds which are merely preliminary to the 
main contract or engagement, as the amul- 
dustuk undoubtedly is, or that deeds which 
ure steps in, or mere parts of, a transaction, 
were intended to be registered before they 
could be used as evidence. Unquestionably 
the mokururee pottn, had it ever been 
completed, would have been one of those 
instruments to which compulsory registration 
applied. The amuldustuk, like many similar 
documents, was merely bestowed, in the 
plaintiffs’ own view of the case, to give them 
possession pending the execution of the 
formal instrument, ‘which was to create and 
declare.a right and interest in their favor 
in immoveuable property of more than 100 
rupees in value, and which, when completed, 
would have formed their title deed. 


The case referred to by the Judge, -and 
held by him not to be in point, appears 
to us reully to apply to the case before us. 
The Judges then held that a deed which 
was simply “ a contract to sell land at some 
future time on receipt of a certain -sum’ not 
then paid,” did not require registration, 
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showing that 124 rupees had been paid in 
advance, and stipulating that, on payment of 
j a further sum of 800 rupees, the plaintiff 
‘should receive defendant’s share of the 
; talook. The Judges held that compulaory 
registration did not apply, aud we endorse 


that opinion, and hold is with regard to the ' 


deed before us, which is one to be placed ia 
the same category. We, therefore, set 
aside the ruling of the Judge as erroneous 
in law. ae ` 
It .appears, however, that Mitturjeet; 
defengant No. 5, brought a suit against the 
plaintiff, appellant before us, and against the 
four defendauts, proprietors of the mouzah, 
for registration of his potta, The claim was 
preferred under Section 15 of Act XVI of 
186%, andit was regularly numbered and 
registered as asuit, The Principal Sudder 
Ameen decreed the claim of Mitturjeet, andy 
the Judge, in appeal, confirmed taat decision, 
when the defendant, now plaintiff before 
rus, preferred a special appeal to the High 
Court, in regard to which the appellant is 
only able to show us that the said appeal 
was dismissed for default of appearance. 
The result of this suit is-thus to leave 
Mitturjeet with a complete and perfect title 
to the mouzuh in question, while the 
appellant before us has nothing to show -but 
an imperfect contract, an iucomplete title, 
uud an unsuccessful appeal. . 


I am of opinion that, though the plaintiff 
had undoubtedly a cause of action agninat 
the defendants 1 to 4, and might have had 
some remedy. against them, there was no 
charge of fraud or collusion against Mittur- 
jeet. ‘The effect of the litigation in the 
separate suit is to give Mitturjeet a completa 
aud good title aguinst the plaintiff, appellant. 
The law of equity as construed and laid down 
by the highest Courts in Eugland would 
certainly favor a person iu the position of 
Mitturjeet. He was a purchaser bond fide, 

. aud had no notice of auy claim on the estate, 
as far as appears, The favor of u Court of 
Equity ought to be extended to such a pur- 
ehaser, not only where he has a prior legal 
esinte, but where he has.a better riglis to call 
for the legal estate thau ‘any other person. 
See Sugden on the Law of Vendors and Pur- 
chasers, edition of 1834, Chapter XVI, 
Section 10, page 258. In this view, thea, 
though I think that the plaintiff was not 


wrong in including Mitturjeet in the list of. 


defendants in his suir, he did uot charge him 

with fraud, and jis has now- no cause further 

i to harass him or to dispute his title, ‘seeing 
D 


The deed in that case was a bainamah, ` 


4 
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that „the case; as affects Mitturjeet, has been 
separately put aù end to, and his interests 
have been guarded -and preserved- by the 
separate appeal. And the better course for 
_ the plaintiff would have been from the’ first 
_ to have sued defendants Nos. 1 to 4 only, and 
“nòt for specific performance, but for damages’ 
‘as for breach of contract. ‘The plaintiff may: 
-till avail himself of this form of action if he 
‘thinks fit. But I am clearly of opinion that 
: re ought not to accede to his request to be 
“permitted to substitute this form of action 
ih ‘the présent suit for the one preferred by 
“him,, nud to have his ģase remanded for, trial 
Son, the, merits. By his own laches, the 


Lo 


“appellant hai allowed Mitturjeet to ‘become |, 


_ the possessor of a complete title in the . pro- 


i perty, and the appellant cannot be permitted 


“to vex and harass him. any further in the pre- 
„ Rent action, seeing that the real point.atisaùe | 
ptween them has heen separately decided. 
he altered stare of things will leavé the plaint- 
Ne at “liberty to sue the four defendants for |’ 
breach of contract should he be so advised, but | 
for'the reasons given, though I hold the Judge 
.to be wrong in law, Iam of opinion that 
bis ‘order dismissing the suit should stand 
good. 

-I would dismiss the appeal with costs. 

Norman, J.—I concur in thinking it clear 
* ‘that the Judge is wrong in’ supposing that 
| the ainulnamah required registration under 
* Gection 13 of Act XVI of 1864, and for the 
; Feasons given In the above judgment, 

: But although the judgment of the Lower 
Court i is erroneous on this point, ‘it appears 
to me cleaily unnecessary to.remand the suit 

cfor: trials 


The plaintiff s sues to establish aac “alleged | 


z  ‘mokururee right, and for confirmation of his 
‘possession. ‘He. claims ‘under an alleged 
¢ contract by the four first named defendants 
. to grant him a lease. His plaint shows ‘that 
~ these” defendants subsequently executed ia 
lease to the fifth defendant, Mitturjeet Sing. 

. The four first named defendants deny the 

` s alleged contract. Mitturjeet relies on ‘his 
title under the lease to him. The plaint’ does 

: not suggest tliat this lease is ‘bot bona fide as 

_ fat as Mitturjeet Singh i is concerned, or ‘that. 

" ,Mitturjeet Siagh had any ‘notice of the al- 

; rleged | prior contract by the other defendants 

` ‘to grant o ‘lease to the’ plaintiff. . This is not 

f “merely a defeciive statement in the plaint ; 
s it is ‘the whole čase madé bř ` the plaintiff. ‘AS 

E appenrs ‘clearly from the issues. 
sols “cireunistances,, the pliintiff’s remedy for apy: 

Wrong that be hus austainéd ‘must bë” by: a 





wet X 


against the four first named ‘deféiidants> 


Under these, 


The plaint does not show any riglit or title 
apia in the plaintiff to disturb the- pos- 
session of Mitturjeet Singh, who has a per- 
fect and valid legal title under .a duly. regis; 
tered lease, and who, in the absence of any 
suggestiou to the contrary, must be. assumed 
to have taken bond fide, and without notice 
of the alleged contract. with” tle plaintiff. 
Tlie suit is dismissed with costs aud: in- 
terest, : La i i PIN S 


= ie 


aet 


The 19th March iser. o 
Present : l rry 


_-| The Hon'ble W. S. Seton-Karr.and `” 
ho Shumboonath Pundit, Judges. 


‘ Section 4 Act X of 1859-—Uniform 


ipayment of rent--Hubooleut—Ten- 
- der of pottah. 7 


Cases Nos. 3084, 3093, and 3097 of 1866 ` 
a X under:Act X of 1859.- 


Special Appeals Jrom a decision passed by 
the, Additional. Judge, of Chittagong, 
‘dated the 8th September 1866, affir: ming 
a decision passed by the Deputy Collect- 
‘or of that WDistrict,. dated the 16th 
January 1866. _ 


_ Munsoor Ali and others (Defendante): 
Appen anih 


og í versus — 


l Bunoo Sing aia siiothier (Plaintiffs) — 
"Respondents. 


4 > 


Baboo Gopeenath Mookerjee for Appellants 


a Baboo Kishen Succa Mookerjee for 
: Benpoudunig; : 


Avariation of one anna is not sufficient to destroy 
the unitormity required by Section 4 Act X of, 1859, 

' The previous ‘tender, of a-pottah is not absolutely 
“necessary to entitle a landlord to a decree. for’ a. kuboo- 
leut. The decree may make the obtaining of the kub- 
oolent contingent on the * oifering ‘of a aoe 


ee 


` Pundit, Jo—Tv these three aici! ap- 
peals, the special appellants ‘avé “right in 
pleading that -the. Lower Appellate: Court 
wrongly holds that a variation of one anug 
is sufficient to destroy the uniformity re- 
quired by Section 4 of -Act X of 1859. 
But the Lower Appellute Court says’ that 


suit for damages ‘for “bredch of; contract | plaintiff “has “not ‘explained: the. reason’ of 


this Variation- -únd add5-that it is not proved 
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that the person in whose name the dakhi- 


Ins which shew the variation are granted |. 


had anything to do with the lands now in 
dispute... Besides, this remark applies only 
to the dakhilas of one year, and plaintiff 
has to prove uniform payment for eight years, 
besides the twelve years preceding the suit, 
for which period plaintiff admits that special 
appellants had paid uniformly. 

The special appellants then plead that the 
Lower Appellate Court hns not tried that 
the increase in the productive powers of the 
land found to exist has not arisen from any 
other cause besides the expense and the 
labor of the special appellants,- We find 
that the special appellants never urged any 
such plea before the Lower Appellate Court, 
and so that Court had no occasion to try it. 

Special appellants also argue that plaintiff 
has not proved that he had offered pottahs, 
and so he is not entitled to obtain a decree 
for kubooleuts. It is quite sufficient if 
plaintif is ordered to obtain the kubooleuts 
on his offering the pottahs to the ryots from 
whom he is now demanding the kubooleuts. 

In all these cases it is always understood 
that the plaintiff will obtain a kubooleut as 
decreed, only on offering a corresponding 
pottah. 

Seeing no reason to interfere, we reject 
these three special appeals with costs, 





The 22nd March 1867. 
` Present: 


The Hon’ble G.. Loch and A G. 
Macpherson, Judges. 


Jurisdiction (of Civil Court)—Suit to 
recover possession with mesne pro- 
fits (against zemindar and others) 
— Right of occupancy (by ryots 
holding under terminable nae 


Case No. 2934 of 1866. , 
Special Appeal fom a decision passed by 
Mr. F. Tucker, Judge of Dinagepore, 
dated the 8th September 1866, affirming 
a decision passed by Moulvie Abdool 
Mujeed, Sudder Ameen of that District, 
dated the 13th July 1866. 


Puddo Monee ‘Dossia (Defendant) 
Appellant, : 


_ versus 


*Tholls Pally and others re 
Respondents. 
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Baboo Sreenath Doss for Appellant, ' 


Baboo Bama Ohurn Banerjee for 
Respondents, 

A suitto recover possession with mesne profits, against 
a zemindar and others, is cognizable by a Civil Court. 

Where a tenant holding under a terminable lease 
which does not provid: for re- eutry. makes no allegation ` 
of previous possession, and there is- no admission of it 
on the other side, the tenant is bound to go out at the 
expir ition of his ter. m; and if he claims a right of 
further occupancy, it is for him to prove that right. 

Loch, J.—Tue plaintiff sued to recover 
possession of his jote lands, from which he 
had been ousted by the defeudant, zemindar, 
and thers, and to recover the price of paddy. 
which the defendants had wrongfully appro- 
priated. 

The Lower- Courts gavea decree for the 
plaintiff ; and a special appeal is preferred 
on three grounds: st, want of jarisdic- 
tion in the Civil Court to entertain the suit ; 
2nd, that the plaintiff is not entitle 
re-entry as he held only for a term; ard, 
that the question as to plaintiffs right of 
occupancy has already been decided in an- 
-other suit. 

We reject the first objection, as we find a 
current of decisions of this Court, which 
rule that such a suit can be instituted in aud 
tried by a Civil Court (see Wyman’s Journal, 
8th June 1864; 1, Weekly Reporter, pages 
138 and 160; "2, Weekly Reporter, page 52 
Civil ; 6, Weekly Reporter, page 19, Act X 
Rulings. ) 

We dispose of the third objection before 
taking up the second. It appears that plaint- 
iff brought a suit aguinst the present defend- 
ant, claiming an abatement of his reat under 
the provisions of Section 18 Act X of 1859. 
In appeal the Judge held that the plaintiff 
was not entitled to abatement, as hie had 
not proved his right of occupancy. The 
judgment in that case has been read to us ; 
bat we do not find that this point was fairly 
put ia issue, aud the plaintiff required to 
prove his right of occupancy. ‘The Judge, 
incidentally, as it were, says that plaintiff 
has not proved his right of occupancy. We 
agree with the Lower Courts in thinking that 
this judgment cannot be considered such a 
trial on the merits as to preclude further in- 
vestigation on this point in the present case. 

On thé second objection taken in special 
appeal, we find that the defendant, zem‘nilar, 
has filed a kubooleut admittedly executed vy 
the plaintiff for a. term, which term has 
expired, and plaintiff has held over. It is 
evident from the recital in ‘that kubooleut 
that plaintiff did not get possession under 
that’ instrument, but held the lands as far 


of the estate, 
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pe, 


-back as 1247, when a settlement was: made 
with him after measurement of the lands |, 
The kubooleut recites that 
the plaintiff has. held the land under leases 


The 22nd March 1867. 


Present: 


for a term, and that the leasé then given him 


was for-nine years from 1255 to 1263 ; and it 


is contended for the special appellant that, as 
plaintiff has held under terminable lenses, 
they do not give him a right of oceupancy, 
nor will the period for which he has held |. 


' over, give him such a right, even if lis pos- 


Ge 


session under the lease nud the period subse- 


“quent to it together exgecded 12 years, 


Our attention has been called to two deei- 
sions of a Division Bench of this Court 
reported at 2, Weekly Reporter, page 54, 
Shib Dyal Palees ; sand 4, Weekly Reporter, 
page 1, which declare “that d pottah for a 
‘(term of years is not necessarily inconsist- 
“ent with.a right of occupancy, since tem- 
“ porary settlements of the rents of tenures 

ld at variable rates are often made for 


“a term of years—that where, on the face 


“ of a contract between landlord and tenant, 
“it appears that the tenant came into pos- 
“ gession under that contract only, or that a 
“ right of re-entry was reserved to the land- 
“a lord, no right of occupancy under Section 
“6 accrues. .Where, however, there are ño 
“ guch terms, but merely a pottah for a cer- 
“ tain number of years, the onus is on the 
“landlord to show that the tenure was 
“such that tho express limit of years may 


<.“ be fairly applied to the possession, and cou- 


€ gtrued to give the right of re-entry.” 

In the present case it is evideut that the 
tenant did not come into possession under 
his present pottah filed in the ‘suit, and the 
pottah contains no words providing for re- 
entry after’ the expiry of the term, The 
rule, however, as Inid down in the decisions 
above quoted, is perhaps stuted too broadly, 
and is uot applicable to all cases, for it may 
so happen that on the one side there is no 
allegation of previous possession, nor admis- 


sionof it on the other, while the terms of 


the lease may not provide for re-entry. Un- 
der such circumstances the inference would 
be that the tenant is bound to go out at the 
expiry of his term; and if he claim a right 
‘of further cecupancy, if would be for him 
to prove that right. We see no sufficient 
grounds in this case for interfering with 
the judgment passed below, and we reject 
the appeal with costs. 


-This order is applicable to No. 2983, the 


only difference in the two eases being that |. 


the plaintiff in No. 2933 denies having exe- 
cuted the kubooleut filed by the defendant. 


The Hon’ble H. V. Bayley and Shumboo- 
nath: Pundit, Judges. 


Evidence—Uniform payment of rent.. 


Cases Nos. 3186 to 3189 of 1866 under Act 
X of 1859. 


Special Appeals from a decision passed by 
the Judge of Dinageyore, dated the 18th 
September: 1866, affirming a decision | 
passed by the Deputy Collector of that 
District, dated the 1th Augtst 1866. _ 


Elahee Buksh Chowdhry (Defendant) 
Appellant, 


versus 


Roopun Telee and others (Plaintiffs) 
Respondents. 


Baboo Tura Prosunno Mookerjee l 
- for Appellant. 


-Baboo Tarucknath Sein for Respon dents. 


A trifling difference in the jumma will not necessarily 
affect the fact of uniform payment of rent. 
' Although receipts for reat are ordinarily the best 
evidence of uniform payment, yet uniform,payment may 


be proved by satisfactory means other than receipts 
for rent, 


Pundit, J.—In these four cases the plaint- 
ifs respondents sued the special appellant, 
their landlord, with a view to disprove 
special appellant's right to enhance plaint- 
iffs’ rents in respect to which he, defendant, 
special appellant, had served plaintiffs with 
notices, 


It appears that, previous to the present 
litigation, the property of the special appel- - 
lant was farmed for several yenrs to a third 
party, and the landlord alleged that the 
plaintiffs had with other ryots agreed to 
pay, and had paid, enhanced rents to the 
said farmer under an ikrar. The landlord 
filed a document’ to that effect, alleged to 
have been granted by the plaintiffs and 
other ryots, but failed to prove it against 
the plaintiffs. 


In- two cases, 3186 ind -8189, there- is, 


‘however, strong primd facie case in favor 
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of the fact that plaintiffs paid an’ enhanced 
rent to the farmer, as they have failed to 
produce dakhilas (except, for the last year 
1270) for this entire period, while they 
produce receipts of a period some time be-, 
yoad the 12 years preceding this suit, 

In the two other cases, Nos. 3187 and 
3188, the receipts for the period of the 
farmer’s lease are generally produced, but 
they caunot be accepted until they are 


proved to be receipts applicable to the lands 


held by the plaintiffs in those two cases ; and 
they alone will not suffice the plaintiffs in 
those cases to get a decree fér exemption, 
unless they show the rents have actually 
been uniform for 20 years, As the dakhi- 
las are now shewn in these two cases to us, 
. they do not prove a uniform payment, and 
require much explanation before they can be 
accepted as proof of that fact. In order to 
take the benefit of the presumption which 


the.law allows to be raised from proof of the |, 


fact that rents have not varied for 20 years 
previous to the suit, ryots can give what is 
the best proof of non-variation, viz., that they 
have paid uniformly for the 20 years pre- 
ceding the suit. Then the best evidence of 
payment.being receipts, these are ordinarily 
filed to support the plea. When receipts are 
filed not for the entire period of 20 years 
preceding suit, but some are wanting here, 
and some there iù that inter val, still uniform 
payment may be proved otherwise for the 
wanting years: by other proof, and from 
surrounding circumstances, . 


A trifling difference in the jumma will 
not necessarily affect the fact of a uniform 
payment. Nor do we deny that- uniform 
payment may also be proved by satisfactory 
means other than dakhilas; but the re- 
ceipts for rents are undoubtedly ordinarily 
the best evidence in this matter. 


In the first two cases, no explanation is 
given why the receipts during the period of 
the farmer’s possession, which is recent, are 
wanting ; and in the two- cases the dakhilas 
filed are not proved io refer to the lands 
in dispute; and if they are not shewn to 
prove a uniform payment, the receipts thus 
produced would not establish the non-vari- 
ation for 20 years required by the law. 


We think that these four cases should be 
taken up again below separately each on 
their merits, and not on a general view as if 
they had but one feature common to all. 


We accordingly remand the cases to the 
Lower Appellate Court to re-try them sepa- 
rately, with reference to the above remarks. - 


The 22nd March 1867, ° 
Present: 


The Hon’ble H. V. Bayley and Shumboonath 
Pundit, Judges. 


Sale of under-tenures for arrears of 
rent (Gifect of)—Enhancement (of 
under-tenures). 


Case No. 2639 of 1866 under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge of Bdckergunge, dated the 5th. 
July 1866, modifying a decision passed 
by the Deputy Collector of that District, 
dated the 17th June 1864. 


Mohima Chunder Dey (Defendant) 
Appellant, 
versus N 
Gooroo Doss Sein (Plaintiff) and others 
(Objectors) Respondents. 


Baboos Kalee Mohun Doss-and Chunder 
Madhub Ghose for Appellant. 
Baboos Greeja Sunkur Muzoomdar and 
Sreenath Banerjee for Respondents. 


A sale of an under-tenure for arrears of rent {not 
affected by Act VILL of 1865 B. C.) docs not extinguish 
incumbrances created by the defaulter before the sale, 
unless there is a written stipulation providing for the 
sale of the tenure for its arrears, 

A talookdar is liable to enhancement only to the extant 
of what other similar taloĝkdars in the neighbourhood 
pay for similar uuder-tenures with similar lands. 


Pundit, J—Tur Lower Appellate Court 
considered that the special appellant is a 
mere ryot having a right of occupancy, 
because it held that, by the sale for arrears 
of the parent tenure within which the under- 
tenure of the special appellant was situated, 
the under-tenure became extinct, = 

It has been decided by the Full Bench in 
the case No. 992 of 1866, dated 13th instant, 
that, unless.thore is a written stipulation that 
the tenure will be sold for its arrears in all 
sales for decrees of arrears, which are not 
affected by Act VIII of 1865 of the Bengal. 
Council, the sale does not extinguish incum- 
brances created by the defaulter before the 
sale. It is not shown that the terms under ~ 
which the parent tenure was held had any 
such stipulation, and it is not denied that 
this sale isnot affected by the aforecited Act 
of the Bengal Council. 

` The Lower Appellate Court has not noticed - 


.that the agent of the landlord has, after the 


A 
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remand ‘by. ‘the Lower Appellate Court, ad- 
‘mitted before the- Coart of first instance that 
the holding of thé special-appellant was not 
that of a ryot, but that of a talookdar. 

' We, therefore; think that it is already a 


` . matter- beyond ‘dispute, that-the special 


` ` appellant is a talookdar, and not merely a 
“you, Such being the” case, special ap- 
pellant‘is entitled to urge that he is liable to 
be enhanced only to the extent of what other 
‘similar talookdars in.the neighbourhood pay 
“for similar. under- tenures with similar lands. 

In this view" special appellant ‘cannot be 
eaae so as to leave bim no reasonable 


s . profits for his under-tenure, which would be 


‘the case.if bë be treated as a mere ryot, 
The case. is, accordingly, reminded for 


a 


= determining this rate. ise R 





~@ -The 22nd Maréh 1967, ~ 
: : Présent: 
The Hon’ble L, S. Jackson and F. A.. 
ai ‘Glover, Judges. ae 


Judgment (Addenda’'to)—Onus pro- 
‘ bandi — Wrongful possession and 
‘detention of Timber. 


Case No. 298: of 1866. 


“Regular Appeal from.a decision gaea: by 
`` Dr. W. H. Clark, Recorder of Houlmein, 
one the 24th of August 1866. 


R Snadden (Defendant) Appellant, . 
wersus ` - 
"Toda “Findlay & Co., (Plaintiffs) Respondents. 


. Messrs. R. V. Doyne and I. T. Woodroffe, 
. instructed by Mr. Je W. Mirfield for 
_ Appéllant. 


` Messrs, A. T.T. Petersiia and J. P. Kei 
` nedy, instructed by Afr. FJ. aie eae, 
for Respondents, 


‘Tei is irregular to add to ~a fader once delivered 
*when the effect of the addition is to alter the grounds 
- on which the judgment proceeded. 

1} /Semble.—A Judge may ¢ppend to his judgment addi- 
‘ tional, reasons -merely to show more fully the correct- 
ness of the (decision at which‘he has arrived, though 
such a‘ course is nót strictly warranted by” ‘the Civil 
` Procedure Code. 

In a suit under.that Code in which the plaintiffs altege, 
that the deféndants wrongfully and forcibly, took’ away 
and were detaining- timber which had been in the 
. plaintiffs’ constructive possession and to which they are 

- entitled, and „the. relief asked for is the restitution “of 
the tiinber with costs-of anit, if it be proved that the 
defendasts had forcibly -or wrongfully “taken property’ 
in the piinia actual or -constrúctiyę possession, it 


` 
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would then be for the defendants to show that they 
were entitled to the timber. In the present case, the 
plaintiffs having foiled to show their possession of the 
timber or the forcible or -wrong{ul dispossession ‘or 
conversion of the goods, and the defendants having made 
good their title to the timber,—Heup that the judg~ 


| ment should have been for the defendants. `- 


Jackson, J—-Tuis ig an appeal, from & 
decree made in the Court of the Recorder 
of Moulmein; ina suit No. 158 brought by” 
the plaintiffs to recover possession’ of 52° 
logs of tenk timber, being a portion of 609 
logs, which it was alleged the plaintiffs had 
cut under a license in the Mhineloongyee 
forests, and had dragged to the river, where 
the defendants, it was alleged, had wrong. 
fully seized the logs’ in ‘question and de- 
tained them from the plaintiffs. 


The Recorder gave judgment in this case `` 


for the plaintiffs, and made a decree in ‘their 


| favor,.and-he also declared the same, judg- 


ment to be applicable to eleven other similar’ 
cases, in which the defendants. were, the- 
same as in this ease, but the plaintiffs were 
not the same, and ia which, as we under- 
stand, no evidence was given. Decrees, 
were consequently made in all those cases 
in like manner. 

' The suits were or iginally « against three per- 
sons:: 1, R. C. Burn, a merchant of Moulmein;. 
2, Moung Shoay Gan, a ‘timber trader`of' the 
same “place. ; 3, R. Snadden, a merchant’ algo 
of Moulmein.” But Suadden, who appears to 
have purchased the other defendants’: rights‘ 
in thé timber, was | afterwards' made ` sola 
deféndant (Burn having died while the suit 
Was pending), and he therefore appeals in 
all the cases. 

‘ Oar present judgment, SR lias. 
only to the suit No. 153, in which the. Re- 
lcorder’s decision was- actually givem; and. 


‘there is a peculiar fentyre. in that decision, 


upon ‚which we think it as well to Femark 
before going ‘farther. *, 
After the defendant’s evidence had clos- 


ed, -and the advocates on both sides had, been 


heard, the Recorder, in the evening- of the 
same day, pronounced hisjudgment, in which - 
he observed that the ‘real questions which 
his Court had to decide had been reduced 
to two. Upon these issues he:found in favor 
of the plaintiffs, and thereupon made his 
decree dated 24th August. 

- After the judgment thus delivered, comes * 
a paper called au' addendum, bearing date the ` 
25th August, in which detailed - findings 
are recorded upon all-the’ remaining ‘issues 
in the cause, as originally fixed by ‘the Re~ 
corder who first heard the case (certain issues 
being struck out which were thought -not to 
affect the defendant Snadden).'. > 
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We find ‘on the record, however, 
of this defendant dated..!0th September fol- 
Towing, in which ` it. is stated that this- adden- 
dum hid been“ made several ‘days ` ‘after 


judgment-declared.and signed in. open Court,” 
and had been appended to. the’ record with the? 


finding g five days'after copies of the judgment 


and decree had been granted .to- defendant 


for appeal purposes. The defendant, there- 
fore protested against. such addendum. beinig 
placed or retained. on ‘the record. 


’ On this- petition ` “we do not find that any 
‘order or -obagrvation, was — made: by. the 
Recorder, oa ; : 

The Procedure Code lose not authorize ‘the 
recording of any further grounds for a déci- 


sion or of an addition to the judgment once’ | 


delivered under, Sections 183, 184, ‘and 185 
of the Code. But neither is such a course 
expressly forbidden, and we are not disposed 
to say that a Judge may not lawfully append 
to his judgment” sich additional reasons’ as 
may ‘tend more. fully | to show the- correctness 
of the decision, at ‘which -ho has arrived. 
In saying this, - we assumë thatthe further 


reasons do not, alter the grouud on Which 


the decision proceeded, . 


- Ia this instance we notice the pasina 
- bécause wọ. think it indicates the haste and 
consequent imperfection of the first judgment, 
anà because ‘the superficial: mode in which 
the ense has been dealt with below ‘has con- 
tributed mach to our difficulty iú. disposing 
of the appeal...’ 


For the Recorder observes in this adden- 
dum that he-finds “he has casually omitted 
“to dispose seriatim of the issues declared 
“by Mr. Kennedy” (the late Recorder). ` 


. He says, “it is true that by-the- 186tli Sec- 
tion n separate finding on each of the issues 
is not required when ‘the: decision ou any one 
or more suffices” 3 and that he has already 
declared his opinion that- the’ finding ón the 
last of the issues was sufficient for the deter- 
mination of the suit; but “ to prevent mis- 
takes,’ 
‘all the facts, he proceeds_to state a concise 
finding on each issue. 


. We are compelled to say ‘that some of 
these findings,—those on the issues 5, 6, and 
10, are of an unsatisfactory. character ; ; and 
that others, on, 7, 9, ll, are such as it 


` is extremely difficult ‘to reconcile with-any | 


reasonable -view-of the evidence, although 
they are, it must be admitted, “jn.conform- 
ity with the views: enunciated - by”. the 
Recorder in his judgmentas > 0 po uu 


a:petition 


and to show what his ọpinion was on, 


<r + But while in the judgment: it is laid down 
that the -plaiatiffs are entitled to a decree by- . 


reasonrof<prior acguest and by réason’ of 


forcible removal. from. his. possession. by the 


defendant,—on the other hand ‘the ‘adden- 


‘dum deolares -that “ plaintiffs’-possession by 


“ acquest, by pursuit, by payment. of duty, 
“ by working, and by sufferance is superior 
“ fo that set forth by defendant on incon- 
elusive ‘documents. accompanied by. indi- 
& cations of violence and. force” —thst those 


‘| are the. principles on. which the judgment 
-rested, and that- these fiudings are in con- 


currence’ with those priaciples.. 2 

-Thav the judgment; however, was, not. 
originally based upon those principles i is,.we ” 
think, apparent not only from the nature of 
the: questions -which, in the outset, the 
Recorder sets before ‘himself for: frial, but 
from-the sueceeding “passage in thé jug- 
ment, where, after premising that the precise 
authority, or jurisdiction of the Chief f 
Zismmay (plaintiffs’ licensor) is immaterial 
in the present suit, he declares that the 
Colirt’s “duty is almost limited to saying 

“ which of the -bargains was prior in point 


. of timé, and whieh of ‘the bargains stood 


“and stands. ratified by subsequght trans- 
“ getionsṣ”-ánd - this. is further apparent- 
from the curious parallel, case which he puts 
immediately afterwards, 

It is clear enougli to us that the Recorder 
has shewn a striking. ‘example of the incon- 
venience- which 'must arise from arriving'at a 
short cut at n general conclusion upon @ case 
which involves many: distinct questions, and 
from béing compelled afterwards to bring 
the findings on those several questions into 
harmony, with the general conclusion to 


which he stood committed. 


-~ And the result of this is that the Appel- 
Inte Court, instead of taking the simple 
course of. adjudicating - on the “objections to 
the decision, is obliged to deal with the 
case as it“ were originally, -and to come to 
independent, conclusions on all the questions 
of law. and fact for-itself, 

We proceed then to state, Ist, the case set 


up by plaintiffs ; 2nd, that of the defendant ; 


8rd, the facts as they. appear to us actually 
éstublished by-proof ; and fiually, connecting 


‘the facts ` proved ` with the- allegations, to 


consider whether the plaintiffs were entided 
to a verdict. 

It may be stated be way of: introduction 
that the ` timber- to which. the suit. relates 
appears to. have been cut from what are 
enlled the Mbhinelodngyée forests, situated. 
in the territor y, or at legst within thej jarib- 


` 
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- diction of Zimmay, which is one of the Shan 
States of Laos,-bordering the British Pro- 


vince of Tenasserim on the north- east and, 


tributary. to Siam. - i 

- The forests lie along the Mhineloongyee 
and other rivers or creeks falling into. the 
‘Thomegyeen.aud Salween rivers, the latter 
of which streams runs past places called 
> Kyodan and Kadoe towards Moulmein. 
fornier of thesé names we understand to méan 
a rope station, or place-where_ropes are 
stretched across the viver for the purpose of 
checking and controlling the progress of tim- 
_bér-which i is floated down in ‘separate . logs.” 
„Kado appears- to be a place not far from 
* Moulinein.- where the timber is ‘finally stop- 
5 ped and, placed in store for exportation. 


“The ordinary mode in which timber comes’ 


to the, Moulmein - market from- the> forests 
may be stated-as follows :—- 

Foresters, having a license for that pur pose, 
“gs ‘into the forèst and ‘girdle the trees. 
< They are left -in that state for nbout three 
- years; apparently. with, some forest ‘mark 
upon them before they are cut down. At 


` the” end ‘of that time, the licansecs cut them: 


_ down, and “after clearing them of their 
branches, drag them to ‘the river. _ There 
‘a fixed ditty. i is paid on each log, and there- 
upon -the licensee puts his hammer mark 
-as it is-called on each log, and commits 
“ib separately to. the stream, "The hammer 
niarks are registered in a Government ` office, 
. anid the! proprietors at the proper locality. 


- get? possession of the logs bearing their own- 


marks; ànd bringt ‘them Ate the yards ~ at 
Kadoe. ` ` 


trade, tliere must be `a- license extending 
over several years. 

-| The plaintiff's case was this :—That Moung 
Khine had obinined from- the Zimmay 
- Chief'a license“ for one year, the Burmese 
‘aud Siamese year 1226, coresponding with 
the Euglish year 1864, to work out® ‘tim: 
ber in the Mhineloongyee | forest: ; that i in, 


` pürsuance of that license -he cut 609 ‘logs ;. 


that he: then-paid the duty, worked}. “the 
logs,. -and dragged them’ to the` 


Kadoe and come again into plaintiffs’ 
hands y that defendants, however, without 
Sanne eee ee SD 5 — 

* That is the expression used ir- =the license which 
he produced. . 


ate 4 t Qy marked,” Ee Su Ge 
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: That is thé usual ` course as représented 
_ to us ; and it seems to follow that, in order: 
‘to a legitimate ‘and profitable dealing i in the | 


river,' 
where; bút for a wrongful interference with’ 
thom, they would have floated down ‘to. 
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any title whatever,’ 
and using force, wongfually . impressed their: 
own marks on: those of the plaintiffs, and 
so took the timber out of the plaintiffs” 
possession, and afterwards received it io, 
‘the oo s own yard in Kade, and ré- 
tained: notwithstanding . the: plaintiffs’. 
letter of Samad. 


[Vol: VIL. 


On this it was and is contended that the - 


went to- the. forest 


plaintiffs had both property and possession in. 


the timber; but that at any rate there was, 
constructive if not actual, ` 


n possession, 
forcibly distarbed, which gave the -plaintiffs 
a valid primå facie title against the defend- 
dants who are wrong-doers, unless the 
defendants could make out a-complete title 
superior to that of the plaintiffs. 

-The defendant’s case'was this :—That the 
defendant Shoay Gan had, and the plaintiffs 


had not, a valid license from the-owner, of. - 


the. forest to cut and take timber therefrom ; i 


‘that their license was for ten years and ex- 


cluded otlier parties ; that Shoay Gau had 
under his license cut. the logs in question; 
and the defendants had. worked, dragged; 
marked, and floated them ; 3. that ‘the plaint- 


ifs’. so culled license- from the Zimmay’ 


Chief was, in fact, a permission to steal the 
defendants’ timber; and that plaintiffs had 
accordingly, in fraud of Shoay Gan, removed 
many logs, and marked others, including the- 


logs in question ; that such marking gave | 


the plaintiffs ‘uo right of property ‘in the 
logs ; that thé defendants had done no more. 


than ‘peaceably remove their own, property ; 


and‘ that their rights: had been solemnly. 


‘recognised by the plaintiffs’ alleged licensor, 
the Chief of Zimmay, who had undertaken. 


to abstain from interference, with them, in 
consideration .of their desisting from the 
prosecution of their complaint agninst him: 


-| before the Royal Court of Siam at Bangkok. 


Other formal and technical pleas are raised 
which it is not necessary to notice, as. they 
are no part of the case in appeal, 


The plaintiff's contention on the’ defend- : 
ant’s case was in effect, that Shoay Gan had - 
‘cut no timber; 


that - his, license bad been 
revoked by the. chief (Chow Rajapoot) who 


gave it ; that the license from the Rajah- of" l 


Zimimay, who was the ruler of the country, 
would override inferior grants.; that the 
proceedings ofthe Siamese. authorities had 
been improperly - influenced through the 


British Consul at Bangkok ; ; and that the < 
deçision of the Court there had been really- 


in favor of the Zimmay. Chief,- - 


: Other and more difficuli ` questions hava 
zi been raiséd by the- lemmet, Counsel who- 


te 
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argued the case before us, to some of which 
we shall presently advert. , - 3 


The facts as they appear tous to have |: 


been proved, or as they have been in -one 
shape or another admitted, are as follows :— 


We think it sufficiently proved that Chow 
Rajapoot, who is himself a Chief and a 
relative of the principal Chief of Zimmay, 
gave to Moung Shoay Gan the license marked 
X or S. A., which gave him the exclusive 
right of cuttiog aud taking timber within the 
forests belonging to the grantor from 1220 
to 1230 Burmese; and that, although it 
appears that the grantor at one time con- 
templated-a recall of the license and appoint- 
ment, in’ consequence of Shoay Gan’s ab- 
sence and uon-user,—for he actually wrote 
to the British authorities requesting that it 
might be returned to him,—yet it never was 
in fact revoked, but, on the contrary, has 
always been acknowledged and maintained 
by Chow Rajapoot, and is, as far as this 
record discloses, in force to the present day ; 
that by reason of infractions of this privi- 
lege by the Chief or Prince of Zimmay selling 
or affecting to sell to Mr. Lenaine a right to 
carry away timber from those forests, Moung 
Shoay Gan complained to H. B. M’s. Consul 
at Bangkok and to the Siamese Court there, 
and that after certain proceedings in that 
Court, ‘in the course of which both Chiefs 
attended and were examined, something 
in the nature of a judgment was drawn up 
and possibly recorded, of which the exhibit 
marked A 8is a translation ; but that, owing 
to the interference of the Consul, this judg- 
ment never become operative, but the Zimmay 
Chief subsequently executed a document 
bearing date 16th April 1864, by which 
he bound himsef to abstain from acts de- 
priving Shoay Gan of the forest superintend- 
ence conferred upon him by Chow Rajapoot, 
and this was declared to be in consideration 
of Shoay Gan and Captain Burn (who was 
acting for him) having desisted from the 
prosecution of their suit against the Chief, 
This document is in a certain sense authenti- 
cated by the declaration of the Regent of the 
Northern Provinces of Siam marked W, 
which further expressly declares all grants 
made by the Chief of Zimmay, after the date 
of such compromise, in ‘derogation of: the 
rights of Shoay Gan,’ to be “ illegal and of 
no effect.” This latter document is, we 
think, fully authenticated, aud its authorita- 
tive character shewn by the certificate, 
uuder the seal and signature of H. B. M.’s 
Consul at Bangkok, and further by the 
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evidence of Mr. Fowle, the resident Siamese 
Consul in British Burmah. - , 

The exhibit was rejected.as inadmissible 
by the.Court below for reasons which 
appear tous insufficient, though it was 
allowed to remain upon the record, and the 
rejection of it is one of the points raised in 
appeal. = s 

On the other hand, an exhibit marked 
Ñ. N. was referred to as showing that a-valid 
adjudication in favor of the Chief of Zimmay. 
had been come to. ‘To the admission of this 
document, Mr. Doyne objected, making if 
the sole exception tb the arrangement agreed _ 
to ow both sides, to let in the whole of the 
documents on the record quantum valeat. 

Having looked at this document, we 
found that it purported to be an authenti- 
cated copy of an original said to be in the 
possession of the witness Johnstone, the 
non-production of which original being un- 
accounted for, we thought that, under the 
circumstances, it would be unsafe to depart 
from the strict rule in respect of copies ; 
and we refused to take the contents into 
consideration; more especially as it was not 
very clear how the paper had got upon the 
record, ` 

We also think the evidence sufficiently 
establishes that, notwithstanding and after 
this agreement, the Chief of Zimmay at some 
time in the Burmese year 1226 granted to 
the plaintiff Moung Khine the license marked 
A to work out timber for that year. We do 
not believe that the plaintiff cut the timber, 
for which he subsequently obtained the 
order B, the evidence as to his cutting 
being scanty, conflicting, and not trust- 
worthy. But we believe that he came into 
the forest, and placed his mark upon a great, 
number of logs, including the logs which 
are the subject of this suit. 

We do not find that he had possession of 
the logs otherwise than by, and at the time 
of, placing such mark upon them, 

We find that the witness Frederick Burn 
went up in the end of 1864 or beginning of 
1865, to work these forests in which his 
brother (the defendant now dead) had an, 
interest ; that he was in the forests during a 
great part of 1865, and then marked and 
floated a quantity of timber including the 
logs in dispute. He proves (p. 32 of the 
small.printed book) that he found this timber 
in the forest granted by Chow Rujapoot to 
Shoay Gan. 


We find that he was accompanied by 
armed men, and we believe that he was 
| prepared to assert his brother’s rights by 
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“force, and that : he behaved in`an -over-:| 


-bearing manner towards the native: author-. 
ities ; but we do not find that any -force was 


_used in respect of the: timber ta which, the’ 


B w 


suit relates. 


tot 


+ Tt has not been” shewn, 0.08 that the Chief 


“of Zimmay .had-any authority to grant a li~]. 


- ~, censo for the removal of timber eut by, other 


oa 


_ persons ii: the’ forest belonging to ‘Chow 
. Rajapoot, or to override grants made by. thë 
- latter. + 
«The résalt of all the’ evidence, upon, the, |. 
“point is,’ we think, undoubtedly. that- this: 
'. Chief.is the principal, member of a. ruling: 
_. family, sind isthe Governor of the country ; 3 


~ that heis not an ‘independent: or sovereign. 
_ prince, but subordinate to the Gorerament ‘of: 


Sint, and liable to be impleaded i in the Cour ts 


- of that Kingdom. 
!. From what we have found.ns ‘to cutting by 


tlie: plaintiffs” and defendant respectively, — 
that: is, A that the defendant had license to, 


. elt. and» did- cut logs ; B that his: license 
‘excluded. others, and there isnothing to. show |! 
that any third*party. cut those logs; C that 


‘the plaintiff did not cut.the. logs in questions, 


sithe inference appears to ‘follow that- these. 


particular: logs" must have. been cut by- ‘the. 


defendant Shoay Gan or by persons working 


aunder his license; aud that, consequently, s 


the plaintiffs, in marking`such logs, commit: 
ted a trespass. aos : 
. It will be apparent from: what has gone 


: before that:we take a very different view. 


ofthe-faéts of this case from that which was 


_taken by the learned Recorderof Moulmein. | 


~.We think that the character of the evi- 


‘dence recor ded, and the minute examination: 


which it has undergoné'in-the course of five 
days’ argument before: us, amply: Justify u us in 
acting upon our own opinion, 
g We proceed shortly to state our view of 
: the: Jaw applicable to the ease, 

: In the Courts of the Recorders in British | 
Ducneh: except in certain cases, all ques- 
tions of fact and of law or equity are to “ be 
ss ‘ dealt with and determined accordiag. to 

“ tha law administer- 


Section at Act XI of - Sed by. 


1883. ; 


“ at Fort William in Bengal in the -exercise 


“ of its Ordinary Original Civil Jurisdiction,” | 


` Section 20, ib. and the proceedings 
‘> in viva suits are to 
be regulated. by Act VIII., hat es 


"We have consequenily | befire us, - not: d 


action of trespass, of trover, or of detinue, 


but a 'suit under’-the: Procedure Code- in- 
which the plaintiffs’ allégation.- amounts to 
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this that the. deleadents having no right, 
‘with an’ exhibition, of force, took away. “aud: 
were detaining timber which had ‘been “in 
the plaintiffs’ "coustructive posséssion,‘and to 
‘which they are, entitled. -.The relief asked 
‘for.is the restitution of the timber’ with costs: - 
of suits and all questions’ arising ‘thereupon; - 
whether of fact, or of law, or equity, areto- 
be dealt with as if we had been sitting: iw 
the exercise of Origer Original- Jurisdic* 
tion., © 2 ante 
Now, we can have no doubt that, in nsuch’a 
case, if.it were proved that the defendints 
had forcibly or wrongfully taken property, 
in the plaintiffs’ actunl: or cousiructive pos-. 
session, it would then be for the defendants. 
to show that they were pelos to ‘the, 
goods. š 
. In the ‘present case we “think that , ihe : 
‘plaintiffs have failed to show, their possession, i 
‘of the timber, and that they have also not. 
‘shown „the fact of forcible or wrongful dis-. 
“possession or conversion of the goods, le 
iwas ‘said that’ the Recorder had erroneously i 
‘excluded some evidence as to force; but no 
appeal ‘or objection was preferred by the. 
respondent on this point, and Mr. .Peterson, - 
‘observed, that: the allegations; was’ ampi 
proved. - 
But we leo think that ‘the defendants 
have made good their title, and clearly 
shown that they, aud not-.the plaintiffs kiad: 
aright to the-timber. -*> 
Tt, follows that, in onr opinion, the - Judg- 
ment. should have been for. the defendants. - 
There are certain matters arising. out ‘of 
the record upon which there, has been a 
good deal of comment in ‘the course of the’ 
argument, and upon which we shall: not. 
say. more than justice absolutely requires. 
‘These: are, first, the intervention of the: 
British Consul at Bangkok; second, the pro- 
ceedings of. the brothers Burn in the Ziti- - 
may territory 5 ; and, thirdly, > tlie evidence 
given by C. O. Johnstone in reference, to 
‘which the Recorder has used the very strong- 
expressions which will be found in-that part 
of ‘his judgment which deals with the: de-- 
fendants’ case. . 


“Her Majesty’s Consul “at Biok 

entrusted with Siia 

* Treaty Act IF regulation* and  con- 
trol of the interests of all British subjects, 
ti, TALA T coming to Siam. Dis- 
putest arising between“ 

British’ and Siamese subjects are to be heard 
and determined by .the Consul in conjunction, 
with the proper Siamese officers ; and. thia 
appears to‘point-to a regular judicial fune- 
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tion to-be exercised i in such. matters by the 
Consul. 

But we find that. n definite and: somewhat 
different principle is. laid: down by the 2nd 
article of the agreement ' prepared ;by ‘the 
Royal Commissioners for car tying out. the. 
provisions of the'Treaty ;-for it is:there ‘pro- 
sided’ that .“ nll Civil enses in which both 

“parties i are Siamese, or in which ‘the’ de- 
“ fendant isa Siamese, shall De.heard -and 
“ determined by the». Siamese anthorities 
“ alone:” . a camer en 

if we were’ not otherwise well sntisfied 
of the validity of the defendant’s right, it 

might be question of some doubt how ` Ffar we 
ought to tuke into ‘consideration proceedings 
of “those authorities, upon which-the influ- 
ence of the British Consul, exer cised on belialf 
of the complainant, had beon s 80 very str ongly 
brought to bear. ~~ 


As to the conduct of the Messrs, Bich: 
although we have not found any indication 
of the ‘use of force in respect of the.subject 
matter of this suit, yet it must be subject of 
regret. that British merchants in foreign 
territory should resort to such high-handed 
methods of assisting their rights, however 
clear those rights may be. 


As to the witness Johnstone, he has, ¢ cer- 
tainly by his admissioys and by the letter 


in -his hand-writing (marked, W. W. W.). 


made himself obnoxious to . severe animad- 


‘version ; yet on the one hand, we'dóubt]. 


whether his evidence, ought .to be wholly 
denied credit,-and on ‘the: other, ` we -think 
that the Recorder’ s judgment conveys an 
imputation of complicity, on the defendant’s 
part, in the witness’s veracity which is by 
no means warranted, 
before us, and we are -entirely of that 
opinion that there was no ground whatever 
for the remark that Johnstone “ admitted 
“ that he had offered to sell his-venal tongue 
“ to the highest bidder, and that his. offer 
“ having been scouted by one party, had 
been transferred to the other,” that is, if 
those words imply, ss they: seem to imply, 
that any offer of Johnstone’s -to sell, his 
evidence to. the defendants had been made 
to,and entertained by them. 


The learned Counsel for the “plaintiffs, 
respondents, raised, as we have already men- 
tioned, certain questions ‘which are not, 
according to our finding, material,—and 
-which, if they were. material; would . have 
reference rather to the law governing réal 


property in England than to the. principles- 
on which’ we are to suppose that such trans 
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It was. fully; admitted | 
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,actions are dealt with in- ‘the “petty. States 


tributary to Siam. ^u + 
It was contended, : for instance, that ‘the 


license or grant to Shoay Gan: gave him no 
right in the freehold ; that he gained mo pro-. 


perty in any’ trees, except such: asthe. might 
cut-down:; that any*trees.cut.by.a trespasser, 
could not be taken out of his: hands bythe 
lisensee,. ‘but belonged to. the lord of the 
forest. : 

Certainly, if it Had been shewn that the 
‘plointiff had gone. to the forest, and with or 
without ‘a license had cut down trees, 
‘marked and removet them, and the defend- | 
ant had taken them out of his.actual posses- 
sion,-it might have been. that, in a case- 
framed to meet that state of facts, the Court 
would be obliged to, decree restitution of 
‘the. timber, leaving the defendant to his 
remedy by action for damages against the 
party who had infringed his rights to cut 
exclusively. © v 

But, as already remarked, these questions, 
we think, do not arise here ; and it only re- 
mains for us to reverse, as we do, the judg- 
ment of the Court below, and to order. that 
the decree be givenfor the defendant, 
appellant,” with ‘all: costs of these, pro- 
ceedings. . - E EBs te 





The 22nd March 1867. 
: Present : au 
The Hon'ble L. S. Jackson, Judge,- 


Appeals ‘to Privy Councll—Language. 
-of Hazeenamahsy Safeenamahs, 
and Security-bonds, 

Privy Council Case No. 83 of 1864. 
Meer Mahomed Tiikeo Chowdhry (Pinti 
“Appellant | to “England, 

: versus 
Luchmeeput Singh Doogur. and ‘others 
(Defendants) Respondents to England, 

; Moonshee Ameer Ali for Appellant. _ 
` Baboo Bungsee Buddun Mitter for 
Respondents. 

Razeeniamahs and safeenamahs, as well. as security- 
bonds, . connected with- appeals to England, need not be 
in English. 


Deputy Registrar. —-THEsE are, petitions ` 
for the.-withdrawal of the above’ appeal: 


a 
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‘They sare not drawn up in the k English j 


. language, and are not amorg the docu- 


. * Council; 
as “halutnamahs, should .be drawn up and 
& -submitted-in the, English language.” 


only... required to be translated ‘when pre- ] ` 


d 


ments excepted in the rule ‘which came 


-REPORTER.. 


Rulings. l [Vol. VII 


The 22nd March 1867. N 


Tiesents z 


into operation on the Ist instant, and which |. 


enjoins that “ all petitions and applications 
“connected with appeals to Her Majesty in 
except: mooktearnamahs, or‘va- 


The, razeenamah. aud “safeenamah are 


sented after the transmission of an appeal 
to, England. It may not, therefore, be the 


‘intention’ of the Court to compel the present- 
ation of these papers always in the English’ 
“language, but. to: relax the rule in regard | - 
to therm when they are presented before the 


transmission of the appeal to England. 


-T take: the present opportunity of laying, 
‘the’ matter before the Judge presidiig in the 


' |. Miscellaneous Department, and of requesting 
` instruction as to .whether the razsenamah 


- and safeennmah. should- always, whether. 


persented before or after transmission of 
an appeal to England, be required to be drawn 
up in the English language. 

- I would also beg instruction as to whether 
the security-bond should also be required” to 
be drawn up in the English language. -` 


` Jackson, J.—The wording’ of the rule is 


- certainly wide enough to include the petitions 


before me; but looking tothe dbjéctof the rule 
which was chiefly to save time and expense in : i 


třanslating petitions connected with appeals 


. which would have to be transmitted to Eng- 


land, it appears to me that these ‘petitions do 
not really. come’ within its scope.’ These are 


‘petitions, the effect-of which would .be to. 
„remove the appeal to England from the file. 


The feason, therefore, which dictated that 
rule does ‘not apply to this petition ; and as 
long as ‘the practice of this Court permits 
any petilions to be presented in the native 
language, there appears to beno reason why 


‘o ‘petition of this “kind should not be so 


presented. . o 
“In regard to the „question put by. ik 


‘3 Deputy ‘Registrar in the concluding? part: 


‘of, bis .reference, “it ` 


t6--be transmitted to England should be in. 


the English language. : . a 


` Deputy ` ` Registrar. — Security- bonis are’ 
nöt, I beg -to`report, made a pari of the | 


proceedings transmitted to England: 





appears to me that |, 
_sécurity- -bonds as part of ‘the proceedings 


The Hon’ble H. v. Bayley and ` 
Shumbhoonath Pundit, p ° a 


| Hindoo Law (Mitakshara) = ‘Joint. 2 


Hindoo Family — Succession `, 
: Widow- Brother; 


Case No. 3182 of 1866. 


Special Appeal from a “decision, er by 
‘the Principal Sudder Ameen of Tirhoot,* 
dated the 15th September .1866,. affirm- 
‘ing a decision passed by the Sudder * 
Ameen of that District, “dated ` the 5th 
January 18655 772000 E 


` Benee Pershad (Defendant), i! 
versus l B 


. Mussamut Mohaboodhy and others 
i (Plaintiffs) Respondents. ~ — 


Baboos Mohesh Chunder:-Chowdhry and 
'-Debendur Narain Bose for Appellant. l 
a 


‘! Mr. C._ Gregory for’ Respondents Das 


` Where the Mitakshara ioe prevails, the widow ofa 
metnber.of a joint Hindoo family | cannot succeed to ‘her ` 
husband in. preference to the husband's brother,. and is 
no heir to her brother-in-law” or to- his widow after, 
their. death. 


Pundit, J:—PLAINTIEF claims as heir, to’. 
Reut Lal, the deceased brother of Jaméeut . 
Lal, “plaintiff's late husband, who had before 
died. .Her allegation is that she -was in 
possession jointly with Lal- Daee, «the 
decensed widow of Reut, from - the time of: 
Reut’s death. , fon 8 


Plaintiff ‘never alleged’ in’ this case that 
she was in possession from the time of her 
husband who died before her brother-in-law. 
Further, the previous unsuccessful proceed- 
ings commenced first by Lal.Daee (and to 
which plaintiff also was afterwards ninde a 
party) to get their names recorded in the‘place 


ii JIE: not, ey. neon: Tot: be in| of Reut Lal after his deatli, shew that plaintiff 


English; ‘ : pgs oS 


could never ‘make such an- allegation. 
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In this view we, cannot understand upon 
what data the Lower Courts made an issue 
(if they really made any: in the case) 
regarding plaintiff’s possession from the time 
of her husband’s death. 


The decisions of both the Courts were 
chiefly based on the fact that special appel- 
lant, defendant, 
father was joint with the husband and the 
brother-in-law of the plaintiff, and rather 
shew that these Courts had but a vague 
notion regarding the real rights of the 
plaintiff. : 


These Courts appear to say that plaintiff 
held jointly with her brother-in-law from 
the death of her husband, and thereafter 
jointly with the widow of the said brother- 
in-law ; if so, they either found this without 
attaching :nuch importance to the fact of 
such previous possession of the, plaintiff 
before the death of her brother-in-law, or 
they found it directly against the allegation 
of the plaintiff herself, and without any 
procf of such previous possession being any 
part of her present case, If these Courts 
really intended to decide for the plaintiff on 
the ground that they were satisfied that she 
held independently as heir from the deuth 
of her husband, they should have noticed 
and explained how, in the district of Tirhoot 
under the Mitakshara Law, a widow of a 
deceased Hindoo joint brother could hold'or 
acquire any right as heir to her husband in 
preference to her husband’s brother in a joint 
undivided Hindoo family liviag under that 
law. These Courts could not but have 
observed that, even if plaintiff were allowed 
to hold in some way jointly with the male 
member of the family, that could not be as 
of right, and even if she had alleged and 
proved to have really held, we do not see 
how, as regards the halfshare of her husband, 
the Courts could give a decree for posses- 
sion to the plaintiff. 


This half share, after the death of Lal 
Duee, must go to the special appellant, even 
if his father and other predecessors were 


living separate from the husband and the. 


brother-in-law of the plaintif. We, how- 
ever, see that the very plaint of the plaintiff 
shews that she has no case on the grounds 
taken below, and there was no occasion. to 
try such a claim. 


We accordingly decree the special appeal 
with costs, and, reversing’ the decisions of 
both the Lower Courts with costs, dismiss 
the plaint of the plaintiff. 
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The 28rd March 1867. 
Present: 


The Hon’ble H. V. Bayley and Shumboonath 
Pundit, Judges, 
Attachment of under-tenures for 


arrears of rent. 


Case No. 3199 of 1866 under Act X 
of 1859, 


“Special Appeal from a decision passed by . 


the Judge of Purneah, dated the 20th 
August 1866, modifying a decision 
‘passed by the Assistant Collector of that 
District, dated the 20th March 1866. 


Mussamut Bibee Coolsoom and others 
(Defendants) Appellants, 


versus 
Dhunput Singh (Plaintiff) Respondent. 
Mr. R. E. Twidale for Appellants. 


Baboo Romesh Chunder Mitter for 
Respondent. 


Since the passing of Act X of 1859, there is no law 
authorizing the attachment of an under-tenure for 
arrears of rent, except express power to,do so be resery- 
ed in the lease. When a zemindar has collected all 
thatis due to him up to hand, if he still continue to hold 
possession after that, he cannot claim anything on 
account of the rents of such subsequent period. 


Pundit, J.—In this case arrears of rents 
due for the years 1270, 1271, and 1272 
Moolkee were claimed by the special 
respondent, 


It appears that the ani appellant had 
taken a farm from 1268 to 1272 Moolkee, 
and executed a kubooleut by which he bound 
himself to pay annually certain rents to the 
plaintiff, with this condition that the ad- 
vance made by the special appellant in 
1268 was to be credited towards the pay- 
ment of the rents of the (last) year 1272 
Moolkee. . It was also provided in the deed’ 
that, on an arrear falling due, plaintiff was 
entitled to attach the property in, oraa te 
realize those arrears, 


B 
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_+By. the ferms of the: ‘deed, edat ap- |. 


: pellant i is liable for the differencé which may 


‘remain due .to-the plaint, after such a col- 
lection by him. > - 

~ Defendant, special appellant, baying fall- 
en.in arrears. for the year 1269 Moolkes, 
plaintiff brought+-an action against. the 
Special appellant for those arrears, deducting 
the-aforesaid advance as a credit to 1269. The 


‘remainder was decreed. Plaintiff then at- 
teched the tenure and remained in ‘possession. 


. The present suit is«brought for what: is 


“alleged by the plaintiff to “be still due from | 
. the special appellant on account of the rents 


up to 1272, Moolkee, after deducting al} that’ 
has been collected up-to that year. 

` The Lower Appellste Court having held 
.that,;.under a+ precedent of the late Sudder 
‘Court dated 24th. April 1862, the attach- 
ment. ould be. made only for the-rents of | 
the then current year (1270 Moolkee), and 
not for the future rents of. the, two subse- 
queut years, dismissed the suit of the plaint- 
iff- for the -years 1271 and 1272 Moolkee, 


- and decreed the claim ag far as it related to 


ae 


thé year 1270.Moolkee, ._ 

‘Against this order special appellant ap- 
pealed-on the ground that; as he-was not- in 
possession during the year 1270 Moolkee, he 
is not liable for the rents of that year. He 
farther pleads before us that; when the 
advance was deducted by the plaintiff to- 


` wards the paymettof the rents for the year’ 


1269 Moolkee, and hestook possession of the’ 


lensed property and remained in possession 
all along up to the termination of the special | 
appellants’ lease, the legal construction: to be 
given . to’ these acts.is that plaintitf has, by 
mutual consent, extinguished the previous 
contract, and has ‘thereby absolved the special 
‘appellant from-all claims for the rents now in 


° dispute, , 


ya 


` Lower Appellate Court applies 


The respondent appeals under Section 348 
of. Act VIIL of 1859 for. the rents of the 
years 1271 and 1272 Moolkee. 

‘We find that the precedent quoted by the 
to the 
provisions, for’ attachment referred to in 
Section 18 of ‘Regulation VIII of 1819, but 
‘thé lease now before us was executed after 


Act. X of 1859: had come into operation. . , 


It is “accordingly evident that the latter 


law supersedes - ‘the former. provisions for’ 
“attaching tenures of defnulters, ` : 


At present: there is no law authorizing an | 


attachment for arrears, except express power 
to do so.be reserved in the lease. There is 


‘such’ a provision in the lease. of the special 
appellant. + : 5 ` 


Now, it is'elear that the power to attach 
must cease the moment plaintiff is found 
to have held possession after he has. col, 
lected all that was due -to him, viz: that 
due on account of past arrears for which 
the’ attachment was originally made, as well 
asithose sums which subsequently became 
due, and further any interest upon these 
arrears if such be claimable ws the terms 
Of ‘the deed. 


Rents becoming due after the agi of ‘the 
plaintiff to. continue in. possession legally 
ceased, cannot be recovered by a landlord who 
thus wrongfully kept his tenant ‘out of 
possession. ; 


We do not, however, see that plnintiie i is 
any wise precluded fiom demanding ‘the 
arrears’ for these three ‘years 1270 to 1272 
-Moolkee, on the ground of: the ‘provisions’ 


of a law now rescinded, -but only so far as., * 


his claim may ‘be inconsistent with | his 
wrongful dispossession of his tenant. 


We do not attach weight-to-the plea taken 
by the special appellant Tegarding the - legal 
construction to be given to the deduction of 
the advance three years before it was ‘agreed - 
to be credited. If both: parties had, by: 
mutual consent in the beginning of -the year 
-1270` Moolkee, annulled the contract, special . 
appellant would not have failed to plead. that 
fact in his written statement. Even, here, 
the special appellant does not urge this, -but, 
asks us to give what. he calls a legal con-. 
struction to the acts of .the ‘plaintiff as to thie. 
deduction of the advance. . 


vt 


We do not find that plaintiff has, Se 
the facts of ` this case, injured the- ‘special 
appellant in any’ way by deducting in the. 
accounts of the arrears for 1269 money 
which was originally stipulated to be credit- ' 
ed towards the Dartin of the rents of 1272 
Moolkee. ` 


It is also to be kept „in mind that apeinil- 
appellant is entitled.to have it decided in 
this case whether, for each of these three 
years, plaintiffshould deduct only the sumis- 
which has been collected by the “special 
„appellant for that one year, iz the subsequent 
year, or ail the rents.for that oné year col- 
lected by ears up to. tee daté of suit,’ or 
ap to hand. » 


Wa, ; accordingly, think it proper to Temang . 
the: whole case to the Lower Appellate Cours. 
that it may re-try it with, reference to the. 
above remarks. a a rn ey 


Remand accordingly. 


4 
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' Monobur can have no right to añ S0. 
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‘On-this, plea--we-agree yton ı certnin extent, 
with the respondent. But we think we 
have-no power.to remand, when. the -Lower 
Appellate Court credits the statements of 
witness Joy Kishen Mookerjee, that, hö -had 
no individua} interest in the- ijarah ; that 
there was a bond fide lease to: the ‘plaintiff 
’ | from Puddo Monee, and that-he (the witness 
Joy Kishen). had acted in trust for Mis 
plaintiff ijaradar. 

The-special respondent refers us to the rei- 
sons given by the Court of first instance for 
beliéving the pottah to -be a forgery, but wa 
see that they -only’ raise a suspicion’ that, 
therg was a lease benamee for plaintiff, but ” 
really beneficially for Joy Kishen Mookerjee, 
|. The Lower Appellate Court has, however, 

believed the ‘statement -of the plaintiff 
and the evidence of Joy Kishen supporting 
it... The Lower Appellate Court. finding this 
fact, upon its belief ‘of that evidence, wa 
have no power in law to.interfere with .such 
a finding of fact, and cannot therefore say that 
the cross-appeal can be allowed on this 
ground. 

We, accor dingly, romana this ease for tha 
trial of the issue of- ratification for the re- 
maining period, which is an important point 
untried below. 


~,” The. 23rd. March. 1867, Su 3 
> Present? or we 


The Hon’ble H, V. Bayley and Shiambdonath 
Pundit, Judges. 4 


Sale Law —Section 54 Bet XE of: 1855. 
~fease of share. } 


-Case No, -3286 of 1866. 
Special Amia from a decision ‘passed’ by 
the Principal Sudder Ameen of Hooghly, 
- dated the Gth September 1866, . affirming 
a decision passed by the HMoonsiff of 
Serampore, dated the 20th February 
1866. . 
eal Puddo Ghose ( Plaintiff Appellant, 
versits 
Monohur PR (Defendant) Respondent. 
_ Baboo Mohendro Lal Shome for Appellant. 


: Baboo Bama Churn Banerj rjee for 

7 Respondent. . 

‘A lease of a share i is pele under Seana 54 Act XI 
of 1859, 

Pundit, J. In this case we cannot agree 
with the ‘Lower Appellate Court that “the 
Jease of a share is not protected under 
Section 54 of Act XI of 1859, which Section 
the Lower: Appellate. Court , thinks applies 
only- to iucumbrances affecting ` the whole 
estate. , 

- We. further . ery that . the Lower 
Appellate „Court "has “not found at what 
period Púddo Monee died. If she.died 
before the sale in which Monohur Mookerjee, 
respondent, purchased (even assuming ‘that 
she had no right to grant a farm beyond her 
life-time), the. special, appellant. may plead 
‘that the Lower Appellate Court hàs not 
tried whether the daughter. of Puddo 
Monee, previous to the sale, ratified ..the| 
léase for the rest of . the peridd by re- 
ceiving rents for the plaintiff ijaradar. __ , 

If Monohur purchased what really were 
the. rights and interests of the daughter of 
' Puddo” Monee, and the” daughter had. no 
right to question the validity of the lease, 
















‘The 23rd March 1867. : 
Present : 


The Hon’ble'H. V. Bayley and Shumboonath 
i Pundit, Judges. 


Appeals, parte decision—Written 
statement. 
Case No. 8293 of 1866. 
Special Appeal | from a decision passed by 
`> the Principal Sudder Ameen of West 
Burdwan, dated the 24th September 1866, 
affirming a decision passed by the Moon- 
siff of that District, dated the 14th June. 
1866. 
J ankee Ram Doss (Defendant) Appellant, 
- , > wersus 
Chundrabully Debia (Plaintiff) Beijondents ‘ 
Baboo Bama Churn Banerjee for Appellant. 
Baboo Nil.Madhub Sein for Respondent. 
The respondent objects under Section 348 A ‘decision cannot’ legally be called an ex parte one 


of Act VIIL of 1859 that the Lower - Ap: ee an ‘appeal, when fie defeidant appeared: 


‘by. pleader who-.was present at the trial, merely by 
pellate Coürt is wr ong in saying that'it need reason of the avec pôt having filed a Written states 
not try the genuineness of the ‘ijarah deed, . 


ment òr made a verbal“ one. 
because the daughter of Puddo M Monee admits Pundit, J—Tie Lower Appellate. Oon 
it. E ase Sh E iig 


In such a ense, when there was an’ ijara- 
“dar, and the daughter ‘received rent for one 
year from-har Without, protest, this would 
be a sufficient ratification, - -unless want of 
knowledge could be sucessfully pleaded. 


hag réfused to admit the appeal of - the 


vapa, Leey 


' Gee 


7 + 
` 





hodali. appellant against ie decision of the 
Court of first. instance; on the ground that 
‘the defendant not having filed any ‘written: 
Statement or niade any verbal: statement, the 
“decision of the’ first. Court,” as against this 
~ defendant, is so -far ex “parte as io ‘preclude 
~ the: special appellant from preferring any 
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| the absence of the defendant, the defendant. 


- the. revival, &c., of the suit. . 


© Rulings- 


applied under Section 58 Act X of 1859 for - 


That application was - 
defendant then appealed first to the Collect-. 


or; and then to the: Judge, with - the sanmig. a 


result i in both Courts. g 
- This special appeal i is from: thie: order of 


We -find it is admitted that the Special the Judge. 


a ‘Appelt had .appeared through a pleader, 


and.it-is not shewn that his- -plender was ab- 


` sent when the case, was. trièd, A decision 


- pronounced ï in such g case cannot be legally- 


’ . stalled an ex parte -decree*precluding an ap- 


te 


. 


Peal: merely, because ‘the defendant hag not 
“filed any” written statement -or made any, 
“verbal one. 
z We réverse. the chien of the Ioe A, 
r pelato’ ‘Court, and direct the Lower Appellate 
Court.- tò ‘receive the appeal ‘of the special 


age 


ae -appellant ‘which: he peters: eae the deci- 


> 






ta ae Present. 


> .° sion of the first Court: - 


Remang id ‘scbondigg! ye 


ie 23rd March’ 1867. 


> 


ae The Hon’ ble L.-S. Jackson Judge. = 


‘Special Appeal—Ex parte judgment ` 
© of Deputy Collector. | 


“Petition of ‘Special Appeal: froma decision i 


3 passed | by the Judge of Gya, dated ‘the’ 

t 10th December. 1866, ‘affirming a -deci- 
= =. sign passed by the Deputy Collector’ of 

that District, dated the 10th ewe 
"1866... 0° |, 


x  Begboomin 8 Sing and scutes (Dotan), 


tay eat (Plaintiffs). Respondents: ees 


= Appellants, es 
on, versus” 


Roy Mohun Lal Mitter and ` oihers- 





` Baboo Debendro, ‘Nara din Bose for 


Kk : > . a I `> Appellants.” ae 


“No one for ` Respondents. : 
SA apea). appeal does” not lie from the order of a 


i. > Judge declaring that’sufficient case has not been shown 


- ‘to his . satisfaction for presénting. after time -an appeal 
-rom an ec parte. judgment ofa Deputy Collector,- ~~- 


“` Depiity Registrar. Tue. original suit for 
“arrears of rent ‘smounting ; to ‘Tupees: 39:18 
(see thè, ‘júdgment: : of ‘the’ Collector 

` in the ‘ile, i iw i- which: the. -elaim * is- stated ` to 


be“ fupeea: 39:13, direars: of rent, with i ini 


7 terest ‘and daages, &é.,’”) “was institated i in 


È 





“Judge. 


. | the Court of the Colléetor® of Aur ungabad. “represented: to him that-time hnd been: ‘taken - 
ae {Zillah Gf) * snd ‘having’ been. decreed “in. “upin an ineffectual appeal: to the o Collector, -- i 


' Section 58 Act x of. 1859, Sete owe 


[Vo]; -VIÉ 


~= o 
a, 


rejected. Ths. | a 


with the declaration that no appeal ‘shall ~ 


lie from an ex parte judgment of the Collect. .., 
zor ; and Section 13 Act VI of 1862 B; 0; 18 


which- modifies the latter Clause’ of Section ’ 


58 ‘of Act X of 1859,. provides for ‘an “ape: 


peal in‘all appealable eases:‘from an order 
oF ‘a Collector rejecting..an application -for 


setting aside‘an ex parte judgment ‘* to- the.“ — 


tribunal to which the final. decision . world 
be 'appealable.” ` > - 

“ This case was for an, paour iiri rupees. 
100, and appears to me; . therefore, not, to:be 
an appealable ease (vide Section 153: “Act. X 


of 1859) ;-and if it were even an. appeal- 27 
; able case, there is reason to question whether, 


the- “appeal would lie to this Court, which is: 


= not; I presume, “ the tribunal to which . the 
i final decision would be-appealable.”?. -= 5” 


-I beg, therefore,- to refér this special appeal: 
to:the Judge presiding in the Miscellaneous. 
Department for orders as e its admiseioi 


“| or otherwise.. 


‘On the 22nd March 1867 the following’ 

os judgment was delivered by— : 
Jackson, J.—In-thig case the petitioner 

was defendantiin arént Buit, It does not. 


appear’ from the. papers “here- what the 


the amount was for which the plaintiff sued: 


“Phe ` ‘Deputy Registrar states that ib-was 


a’suit,for 38 rdpees. .-‘Tho’petitioner on- the ` 
contrary. ‘states. that the plaintif: claimed: 


Peete rupees, and the defendant paying 400° 
‘|tupees into Court, disputed only tie -odd* 


88:rupees. This statement receives a .der- 


-tnin confirmation from the fact thatthe , 


‘Collector, to whom thé appeal”. was first 
taken, observes thatthe appeal against the 
firal. decision ‘in this case would “have lain 
to ithe, Judge. The suit was at first’: dis- 
posed of by the Deputy Collector ex parte, - 
thé defendant .béing “absent. -Application ` 


' was afterwards made under- Seetion 58 Act. 


X of :1859 for a new trial. That applica 


‘tion was refused, and the’ defendant appealed” 
-against ` the. order 


of refusal, first--to-the ` 
‘and -afterwards to the- Zillah” 
Thé Zillah’ Judge, althougly it was 


Collector, * 


she 


' 1867,] 


special appeal will lies 


« become final until 


days, -the ` 


Ciil s. 
was of opinion that satisfactory. cause | for, 
the, delay i in preferring ‘the--appeal. “to: his. 
Court had not been- shown:. : ‘He, therefore, 
tefused to entertain thé’, appeal. | -The peti- 
tioner now seeks to appeal Specially zto` this 
Court against the order--of the Judge. + 
appears to: me that; upon such ‘an order; no 
Baboo _ Deébendro- 
nifrain Bose, who appears for the” petitioner, 
states that; on various -occasions,. ‘special 
appeals have been’ admitted: by -this -Court 
under the. same circumstances ; but he: is 


` not at present able to- show a case in point. 


My present opinion is that’ this. appeal is 
not admissible, and I order: that. the‘ appeal 
he- disallowed: © But this ordér - will - 
to-morrow, when the 
vakeel will be at liberty to show any decision 
on the other side. ` 


On the following moning, the ahaa? 
cited a decision passed by - Bayley. and E. 


Jackson, , J. J; on the-lst September: 1865, : 


in special ‘appeal Wo. 1519 of 1865; which 


` was as follows t— > ` 


“ The’ Judicial * Commissioner (of Haze. 
ee reebaugh) fejected. the petition “of. the 
““karpardagz of the ‘appellant,s on the 
“ground that, ag. the: delay had been 
“one. òf 18 days,.. and . the sickness 
« alleged by the karpardauz of 10 or 12. 
latter had ‘sufficient interval 
“ within which to attend. But it appears 
“ that the 10-or 12 days of illness- was at 
“ Hazareebangh, and: the- _ Appellate ‘Court 


> “sig at Ramchee,- some 50 or 60 miles ‘off: 


“In such a case‘ we think-that, if, on” renquiry,. 


‘the plea. of’ illness at that distance ‘is | 
'Abdool Hossein and. others . (Defendants) 


"shown by, evidence to be a true plea, ‘the 


-** Lower Appellate Court would have exér- 


-“ cised & proper judicial discretion in ’.con- 


ú sidering” that circumstance- with reference 


t to the petition for the admission of the’ ap-- 


ts peal; . But these facts are not referred ‘to 
“in the reason’ given by, “the Judiéial Com- 
“ missioner for.thé rejection of the appeal. 
“We, accordingly, decree this special appeal, 
and. remand this case for re-consider ‘ation, 
with reference to the above remarks.” 


. The. following judgment was ‘then given 


i : by—. a $ 
; Tien Tt. appears. to me that - “there 
is-no special appeal in this case. : ott y 


The order , against which. the: petitioner 


-seeks to gppeal'specially is not a decision in 
“appeal. 


‘Itis simply a declaration. by. the 


Judge that- sufficient cause: has “not: .been 


- shown to his satisfaction for presenting the 
k appeal after time. 


“The: petitioner: s, sehen 
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‘shows. ar POT FE a Division ‘Bench of 


this Court in which “a Special “appeal was 
entertained- under circumstances somewhat - 
like ‘the «present case. But there is. ‘this 
distinction between that.case and the pre- 
sent. . ‘In that. ease the Judge had, simply 
statéd .that,. as’ the Uappéal was: presented 


_after time, it- -moust be rejected, and.:had not 
taken into consideration the cause shown for 


presenting it after time. In this case the 
Judge has ‘considered that- cause, and has 
held that the cause is not sufficient or satis-" 
factory. . 

. In this nitt Vans of opinion, and it has 
been šo held by the. First Bench of this’ 
Court, that a special appeal will not lie. 

; The appeal is, therefore, refused, the order 
recorded yesterday. being allowed to stand. 





S7, The 25th March’ 1867. 
ees - Present: 
The ‘Hon'ble W.°S. Seton-Karr and F. A. 
. Glover, Judges. 
Sale of under-tenures for arrears of 
rent—Act VIII of 1835. 
"Case No. 2498 of ‘1866. . 
Special “Appeal fiom a decision passed by 
-the Principal. Sudder Ameen of, Chitta- 
gong, dated the 29th: June: 1866, reversing 
- £ decision passed by the Sudder, Ameen 
J ‘Of that District,- aaua the 20t% September 
. 1864. - 


Mussamut ‘Monoshes (Plaintiff). Appellant, 


ba >- wersus” 


_ Respondents. 


Mr: R- $. Allan and Baboo Kalee Prosunno 
: Dutt for- -Appellant. Pern 


Mr.’ “R. E. Twidale for Respondents. . 


Sales: of ,under-tenures under Act VIII of 1885 for 
arrears of rent are not required ta be acording to the 

rocedure laid down in Regulation VII. 1799, but acord- 
ing to the procedaco Prescribed by Section 2 of Act VIII. 
of 1835; S 


Glover; J—Tis. plaintiff i in this suit, an 


‘eight annas “owner of two shikmee talooks 
‘Nos. 16 and: 53 within the Government khas 
“mehal'‘Muneeram, sues to have the sale of 
-talook No. 16;- made.-at the instance of the 


surburakar, for arrears of rent, reversed on 
the ground. ‘that no rent wag in arrear on that 


talook for the year 1224 B.. S. 


There were several defendants in the case. 
Two claimed to.have purchased parts of the 


mieh „from Romaprýa, tho po of, the: 


i 
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_ plaintiff, before- the auction-sale.; and Pun- 
chanund, the purchaser at ‘that sale, . also 
pleaded, ‘thiat he had made over his rights 
iu the property. to Doorga Churn and Shib 
Churn, who are the real defendants in this 
“suit, 

The case was s originally decided in favor 
of the defendants; but, on special appeal to 


‘ this Court, there was a remand to find under 


what law the sale of -the talook. was effected, 
and whether the ‘proceedings ‘were carried 
“out according.to law. . The Lower Court was 
likewise directed to summon the surburakar, 
‘and exainine him - toushing the. dakhilas 
‘which the plaintit relied onas proving her 
“tease, 


The Principal Sudder Ameen fine now 
“deaided’ that the sale was held under the 
provisions of Act VIII of-1835, and that. 
there was no proof that the balance of rent 
due on No. 16 had been paid. He declared 
the sale to be legal, „and dismissed the plalat: 


. ifs case. 


‘There are two special appeals from this 
‘dedision. As régards No. 2498, which re- 
fers to the legality of the sale of Talook, 
` No. 16, itis urged: (1.) That sales under 
“ Act VIII of 1835 are required to be. in 
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conformity with-the procedure ‘laid down in |, 


“Regulation VII of 1799, and that the sale 
not having been so conducted was illégal; 

and (2.) > That the. Principal’ ‘Sudder Ameen 
has ‘misconstrued the ‘reut-papers filed ‘hy 
the plaintiff, and made them’ refer to the, two. 
mehals, whereas they ‘referred only to tàl: f 
„ook: No. 16. 


. Neither of these grounds appear to. us|... 


“tenable: f Ra 


'-When the sale took. place, (in 1863 that |. 


is); the only law applicable to the sale of 
únder-tènurès i in estatés under the immediate 
management of atCollector was Act VIII 
of 1835, which, so far -as procedure: was 
- concer ned, superseded the substantive ERY, 


‘ia: Regulation VII of 1799. 
. M Section 2 of ‘Act VIH of 1835 lays dah i 


_in express terms bow such sales are to be 


to be notified for ten days previous by av, 
‘ddvertisement stuck up at the. cutcherry of 


. the local Adawlut and.of the Collector. 


` Sales were still - ‘made under the power, 


ea giveti by Regulation VII of 1799 ; but’ the: 


method of selling was altered by the new. 


law, which remained in force -until the cam 
i iig of- sie Bengal Act VII of. 1505; ; 


1 


” garried out, and-necessitates no further pro- |} 
. cedure than.that they are to: be public, eon: |” 
`- duéted by the Collector or his Deputy, and |, 
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-Now, it is admitted in this case that the 
notice required by Section 2 Act VIII of 1835. 
was duly issued, and that. all other. things - 
required by that Act were done. It follows, 
thereforé, .that the sale of the talook was 
| legal, and cannot be reversed on the first. 
ground'of special appeal. , 

And with regard to the Woni ‘the Prins 
cipal Sudder’ Ameen has found on the evi-° 
dence that the receipt for rupees 6 did -not 


refer. solely to talook No. 16, but to talook. ; 


No.. 58 also,.and“.that only rupees 4 «vere 
_paid as rent of the former holding. 

This opinion of the Lower Appellate Court - 
was formed on the evidence of the surbura- 
kar; anđ on the chalan- and: receipt signed, 
by: thë Collector which showed that. the - 
chalan filed by the plaintiff.was a forgery:. ` 

With the correctness or otherwise of this; 
opinion,. we have: nothing to do in special 
appeal. The- finding of, the Priacipal, Súd- 
der Ameen is distinctly one of fact on. évi- 
dence, and we must, therefore, dismiss this 
application with costs. i 


+ 
1 
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The 25th March “1867.9 = 3 r 
j Present: `.. Pe ee 
The Hon’tle H. V. Bayley aad, Shumbóonath: 


Pundit, Judges. ae whee 


Sale (by ‘eldest brother). 
- Case No. 3297 of 1866. 


L 


Special Appeal from: a decision passed-by ` 


the Second Principat Sudder Ameen of: 
24: Pergunnahs, dated the 24th September. 
1866, . reversing a decision passed by: 
the Moonsiff of that E datga the? 
16th. January 1866. 


Kod 


Cazee Oahud Buksh (Plaintif) ONUR 7 


VETSUS 


Bindoo. Bashinee Dossee, mother and guard- 
. tan of Haran Chunder Fowtadar, mon 
ee Respondent. : ; 


‘dtr. R. E.' Twidale for Appéllant. 
s Bato Anund Chunder Ghossal for- 
Respondent. 


In'the absence of authority in the eldest brother from _ 
his brothers to sell their rights, the sale by the eldest 
‘brother is not the act of all the ‘brothers. y 

, Pundit, J.—À PURCHASER of a share: in’ 
renel ‘lakheraj lands held by the father — 
‘of ‘the vendor cannot ordinarily, be allowed ~ 
to plead that he had no means of knowing - 
‘that the three. brothers of. the- plaintiff’. 


i Piring i in, the, same bouse had „concern ore 


` 
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right in the Inkhéraj lands beforé théy! were 
resumed. We cannot also allow such a 
purchaser’ to argue that, because the name 
only of the eldest.of tthe four brothers, wiz. 
that of -his- vendor, ‘is entered with those of 
. other parties in the settlement procéedings, 
the purchaser had. no means ‘of’ knowing 
that the other brothers had’ atiy rights. 
` Had the Lower Appellate Court- “found that 
the vendor of: the defendant, respondent, 
had sold with ‘the: consent of the. other 
_ brothers and for their benefit, we would 
not-allow the special appellant to plead his 
rights against the purchaser. 

Bat if thé purchaser knew that-the’ vend- 
or had no ‘right to „sell. the whole, then 
such a purchaser is not entitled to plead any 
act of the co-sharers of his, vendor, as 
giving him any right, because those acts 
could not have misled the purchaser.to be- 
lieve that his vendor was -the sole proprie: 
tor. 


` If the purchaser could shew that by any 
act the special appellant misled and deceived 
the purchaser under -circumstances which 
made it difficult for the purchaser to learn 
the correctness of the statements of his 
vendor, the case would bé different ; but 
plaintiff's omission to go to Court imme- 
diately after obtaining- notice. of an act of 
his-brother likely: to affect ultimately plaint- 
ifs right, is no ground for -holding™ that. 
such a ‘silence i is a fraud for which plaintiff 
is liable to forfeit his rights of property. 

The consent of a co-parcener to an act of 
his co-parcener affecting > the. other co-par- 
cener’s interests, may be of such-a character 


- vasit may be difficult. to prove direct, and.can 


be proved only by inference from conduct. . 
.A co-sharer might also act, so that; even 
without his, stating. direct falsehood regard- 
ing the co-sharer’s ` own- rights in the pro- 
perty, he may deceive the said purchaser 
regarding the real rights of. the vendor. 


The facts, then, we think, must be more |: 


clearly ascertained in this éase before the 
question of consent and benefit can be 
tried. 

~. Moreover, in the absence OF authority in 
the eldest brother. from the plaintiff to sell 
plaintiff's rights, it was not right: for the 
Lower Appellate Court to remark that the 
sale by the eldest brother -was the act of 
all the brothers who had rights i in the pro, 
perty. | 

‘The Lower” Appellate Court’ Har ‘find’ 
whether . any direct: or indirect’ authority 

' was in the eldest brother to, sell. ay “the 
rights of the plaintiff, 


‘ Thet Court may, if the defendant likes to 
press thé point, re-try the question whether 
plaintiff had any rights at all, but: that plea 
must be taken‘on a separate issue. 

The silence of the other: two brothers in 
those matters, and even any, delay on the 
part-of. the plaintiff. to ‘sue and- tò ‘interfere, 
may be`considered as a question of evidence 
to be circumatances i in favor of the purchaser; 
defendant. ©@ 

We, therefore, pats the case to the 


-Lower Appellate Court, to try the question 


of limitation, and also to try whether the 
consent is proved ;* further, whether,- plaint-, 


iff has been benefited by the sale, and the, 


elder brother was authorized to sell plaintiff's 
rights of course, on the assumption that it is 
first shewn, or is admitted that plaintiff had | 
some rights at all. : : 


The 26th March 1867. 
Present: : 


The Hon’ble H. V. Bayley and Shomboonath 
ae Pundit, Judges. 


Suit—Restoration to caste—Damages 
' —Compensation. : 


Case No. 3339 of 1866. 

Special’ Appeal from. a decision passed by 
the. Principal Sudder Ameen of Beer- 
bhoom, dated the 4th October 1866, affirm- 
ing a decision passed by the Moonsiff of ` 
that District, dated the 20th July 1866. 
aoa Gurain (Defendaut) Appellant, 

versus 
Gursio (Plaintiff) Respondent. 
Baboo ‘Bama Churn Banerjee for Appellant, 


Baboo Opendur Chunder Bose for 
i Respondent. ` 


A suit will lie for restoration to caste, and for damages 
and compensation for cost of restoration to caate. 

When the defendant denies that he did not make any 
accusation, and it is proved that he did make one, and 


that it alone led to the excommunication of the, plaint- $ 


iff, the’ defendant should be“allowed an opportunity 
of” ‘proving that the accusation was zot. false, before a 
decree for damages is passed against him, pec: 

Bayley, J.—Tux pleas taken . on this 
special appeal are :—~ 

I. That a suit” for restoration to caste, 
and for damages and compensation for cost 
of restor ation of ciste cannot lie. f 

‘II, That the’ Lower Appellate Court has 
come to no definite finding on the case, nor 
considered special appellant’s ‘pleas ; “against, 


the first Courts judgment in- “respect “to 


fo 


nf a and that, 


“ 


Civil W 


` plaintiff's falling: to prove his aoci or 


-special appellant’s denial-of being the cause | 


cof plaintiffs excommunication: ' 


‘TIE. -That there is no proof.that the sl Tho Hon'ble E B. Kemps a a FAG lor i 


of restoration to caste Would 2 that which |. 
` plaintiff claims.: ~ 

The plaintiff, we observe, sues. substantial. 
We for ‘a declaration oft plaintiff's right to 


‘be - restored: tothe. society of his “equals i 
-> without that loss of ‘character®and of posi- 


‘tion which the accusation of ~ “the defendant_ 

- involved, and ‘conipensation “for such loss as- 
imight ba - ‘involved -in : cgnsequence of, the 
defendant's acts. . : 3 


“eee .~Deéferidant’s' ‘answer i is that he dide pot 
-make the’ “accusation”. or, excommunication, 
therefore, „nò injury” accrued: to 
“. plaintiff, and ‘nd Somipense ton was, there- 
. for re, due. : 


The first Court found that plaintiff proved 
his caso, and gave hiin a -decree. . 


“The whole judgment ‘of the Lower Appel- 
“lite. Court is in: thede words viz :—" Referring 
4 to the records, it appears -that defendant 
“© accused - plaintiff of vaduliery ; and -the 


Ss “ latter- in: consequence- -hag “been shut out 


Poe 


mos 


w 


K eat” with him, ‘exoept after 'due fine and |’ 


= Wrong. slate” See 


“from the society ‘of :their relations: and 


7 “fraternity... The defendant in: his answer} 
. “does not take any: exception to the amount’ 


‘estimated by plaintiff. as” necessary to: 
“i “restore him to his caste% < 


“We -are of opinion: that “the suit being 
` fuibstantially of the char “acter above desighat~ 
ved. will lie. „We are% further of opinion ' 
_ that, ag -it is ‘clearly found as. a:fact‘on evi- 
‘dence by the Lower ‘Courts that. the-de- 
-# fendant did accuse-the: plaintiff of adultery 
“and did.excommunicate’ ‘plaintiff, and conse- 
` .quently- the. relations and: friends. would not 


{penance go; fai . being. found.’on facts, wé- 
- cannot interfere, in, special appel; But we 
think that an. alternate: plea, arises inthe, 
‘ise which. the Court below has omitted- to, 


; ‘consider, and to give the defendant an oppor-; l 


“tunity to „shew, viz. “that the accusation” 
~ found’ tò have een made was wot false, and. 
“the: excommunication’ ensuing therefr om. inot, 
~t „Woralso' ‘think’ ‘that it wag g not necessary’. 
- for. defendant ‘to slate: in his, answer that the, 
damagés -sued. for “wéré ‘too much or ` too 


-little, for his wholé defetice: was, that. “there. | 


was no” injur ts 50° ïo Es penia or m 


required.- : | 


_ Ine this’ view ‘We oad ihis case: to be: 
„Te: -tried, with, Foforoncott to: ‘the above remarks. 
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ee ` The 27th March 1867. Sue 
oe Present- = 


-i ; Judges; . 
` <‘ Öontribution—Gosts.; 


Case No. 32 12 of 1866. 


a 


Special Appeal from a: decision passed by 
- Baboo Luckhee Narain Mitter, Additional: 
= Principal ‘Sudder Ameen: of. My ymensinghy : 
dated the: 26th July 1566; modifying . a. 
"decision passed by Moulvie- Ali ‘Nowa 
‘Khan, Sudder Ameén of that Distrisi, 


i ` dated the Y4th September 1865. ` Jer oc 


. Kisto Coomar Chowdhry (Defendant). 


c “versus i 


3 ' Anund Moyes Chowdhirain’ (Pinney 
É ESN , Respondent: Pes TR 


ae 


3 5 Baboo, Boneh Chander Mitter for 


ee Babes Hem Chiinder- Banerjee for: 
h T Respondent. ec 


- At sued B, C, and- Dd, for possession and obtatifed a 


joint decree, and,- in satisfaction’ of his costs, attached 


B’s property. B, in order to save her- estate, paid: the 
demand in full, ‘and now sues C and.D for contribution. 
HELD that, “though the decree was jointly ind” equally. 
against all three; yet C and D were liable to B:for: a, 
rateable amonnt of. costs in proportion ‘to what was their” 
interest, in the, property decreed to A . 


‘Glover, J 


for 


stances + — 

“It appears that one ` Gobind- Coomse’ med? 
the ; three., above- mentioned - persons- for 
possession of land. © He~ failed -in the Court” 
of first instance, but, ‘on: Appeal, recovered — 
possession, 
+: Muneekurnika aad Kisto coring appetled” 


specially- against this .decision, as likewise 
did: Anund “Moyee; 


“the? “latter aoa a 
‘separate number: 

X “Both Bpecial appeals, were dismissed, E 
Gobind took out exećùtion of -his -origiúąl 
“decree, : and, in; satisfaction.. of his -. costs, 


attached the proper ne - the ie judigmetl-dabier 
‘Anund’ Moyes, ne Pare r 


4 











J—Tne plaintiff in.- ‘this, eae, 
Anand, Moyee ` Chowdhrain, 
‘kurbika Chowdhrain and Kisto Coorar. 
contribution under: the following: circum- 


_ sued ‘Munee- . 


o 2 


Me 
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Anund Moyee, to save her estate from 
sale, paid the demand in full, viz. rupees 
803-3-6. OFf this sum, after deducting the 
amount due on necount of her own special ap- 
peal and her,shate of costs in the original 
appeal, there remained a balance of 407 
rupees due by Muneekarhika and Kisto 
* Coomar, for which the present suit was 
brought. 

: Fhe defendants replied that the plaintiff’s 
interest was very much larger than theirs, 
and that their property in the land decreed 
to Gobind only extended to 8 beegahs odd 
- cottahs. They objected, therefore, to pay 
an equal proportion of the costs. ` 

The Court of first instance found that the 

defendants were only interested to the extent 


of 3 beegahs odd cottahs of land, and 
assessed their proportion of the -costs 
accordingly. 

But the Principal Sudder Ameen on 


appeal held that, as the decree was joint 
against all the three, they were all jointly 
and equally responsible for the costs, and 
that no question of particular interest could 
be gone into, 


Against this order the defendants now 
appeal specially, aud we think that their 
objection must be allowed. It was 
he proved, and we do not see that it has ever 
heen denied, that they were only interested 
in the land recovered by Gobind to the 
extent of 8 heegalhs, whilst the special 
respondent claimed the remaining 1,058 
- beegahs, aud. there can be no reason why the 
special appellants: should be kept within 
the four corners of the decretal order, if it 
were proved that they had comparatively a 
very small interest in the property contested 
in the suit. 


The same principle is lnid down in a 
Divisional Bench Ruling of this Court of the 
Ist Angust 1865, Bama Soonduree Debia, 
Appellant, 8 Weekly Reporter, 170. -At the 
same time the special appellants are, of 
course, linble to the special respondent for a 
rateable amount of costs in proportion to 
what was their interest in the property 
decreed to Gobind. > ae 

‘The case must, therefore, go back to the 
Principal Sudder Ameen to find what was 
the interest of the special appellants in the 
land, the subject of Gobind’s suit, aud in 
accordance therewith, to assess on each of 
them.the proportion of costs’ due” to the 
epecial respondent. 


- The costs in these cases will ‘Follow 
result. 


the 


held to` 
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` The 27th Mareh 1867. 
Present: 


The Hon'ble F. B. Kemp and F. A. Glover, 
. Judges. 


Limitation--Section 32 Act X of 
1859. 


Case No. 8159 of 1866 under Aét X of 
1859, f 


Special Appeal from a decision passed by 
the Judge of Behar, dated the 14th 


September 1866? modifying a decision , 


pagsed by the Deputy Collector of that 
District, dated the 11th May 1866. 


Gossain Umur Narain Pooree (Defendant) 
Appellant, 


VETSUS 


Arurat Lal alias Baboo Jan Plaintiff)” 
Respondent. 


Mr. R. T. Allan and Baboo Kishen 
Sucea Mookerjee for Appellant. 


Mr. R. T. Allan nnd Baboo Romesh 
Chunder Mitter for Respondent: 

Section 32 Act X of 1859 does not authorize the 
recovery of only 3 yenrs’ rent; but requires suits for the 
recovery of rents to be instituted within three years 
from the end of the Bengal or Fuslee year, as the caso 
may be. 

Kemp, J.--Tais was a suit for rent from 
1270 to Falgoon 1278. The amount of 
jumma is not in dispute. 

The first Court gave the plaintiff a decree 
for the whole of his claim minns 150 rupees 
claimed on account of unauthorized abwabs, 

In appeal the Judge held that that portion 
of the claim, which was for the rent of the 
first six months of 1273. was barred under 
Section 832 Act X of 1859, as under that 
Section .more thnn three years of back rent 
cannot be recovered. ‘To this extent thé 
decision of the first Court was amended, 

In special appeal it is contended by the 
defendant— 

“1st#—That the rents from the kist of 
Assin 1270 to kist Falgoon of the same year 
are altogether barred, 

2nd.—Thnt the pl: aint? ought to have 
been called upon to submit his accounts to 
shew whether the amounts admitted to have 
heen paid by the defendant, and . which the 
plaintif! has credited’ to bukeya or ald 
balances, did not more than cover what was 
i due under that head, leaving a surplus to the 
credit of the current rent. 

8rd, — That the, Judge has not deducted 
| certain items ag gregauing rupees 387, which 


c 


= authorize thë- “recovery a three years’ 
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; ‘the defendant paid to the superior landlord, | E 
‘and which-were admitted by the ~ plaintiff 
în his ‘examination before the Deputy, 
_Eollector. i ` ` À 

The plaintiff prefers a cross-nppeal against 
that portion of the Judge’s. decision which 

disallows ‘the’ claim for the rent of, 1278. 


-Pr esent: 3 


The Hon’ble H. V. Bayley and Shamboonath 
-Pundit, Judges. `., ay 
. Withdrawal of suit—Frésh' sutt: i 

Ou the: first point .we are clearly of i as 
: opinion that the claim. for the rent of 1270. 


9 
ie nol barred: ‘Rot X of 1859. dogs not Case No. 8275 of 1866 under Ai Xot 1889, 


Special Appeal from a decision ad. iy 
the Judye of Jessore, dated the 16th Sep- . 
tember 186b, reversing a decision passed f 
by the Deputy Collector. of that Distri ict, ee 


‘+k. dated the 26¢h February, 1866... - 
“This suit having beeu instituted within | i ad 


. three years from “te last day of the montir 
- of Jeyt 1270, tlie claim’ for the rent due up | 
to that month was clearly not beyoud time. | si 


The second objection ‘is untenable. Thei se versus ` va hatte 

- „řecèipts ddcepted by the defendant were for | 

» the back rent, and the chalans of payment | or 
did not apecify to what bead of account | 


stent, - “Suits for- the recovery of nents may. 
-. "be instituted: within. thhee’ years’ from the 
‘fend of the. Bengal-year, or, - as in this case, 
~ the Fuslew year. a 


“Modhoo Boadan Mulick and others 
. ,(Blaintitis) Appellants, ` 


Paneh Cowree “Molick and ohia 
(Defendants) Res. spondents.. 


` elenily. 


” the rents of 1271, 1272, and 


* each sum was to be credited. 
was, therefore, clearly eititled to credit the | 


- the period of:limitation -laid down i in Dernen i 
_ 32. Act X of 1859.” “ 


` éreed, 


The plaintiff 


sums paid to.the old balances. The plaint- 
iff was examined in Court, anid the defendant 


had, therefore, ample opportunity to cross- 4° 


examine as to the amount credited to old 
- balancés, and as to the existence of any over- 
- pay ment in that, account which was-available 
- to the. credit of the current rent. 


` With reference to the third ground. ken 
: by the defendant, special appellant, we find 
` that credit was given by the Deputy Col- 
` lector for the items aggregating 887 rupees, 

` The account., drawn. up, by the Deputy 


z "Collector ` was accepted by the Judge niter ` 
scrutiny, : ‘and the grounds of appeal to- the. 


Court below do ‘not raise this spun very 


“In :the- matter. of the ereskoneal: of 
the plaintiff, it-is clearthat his claim for 
: 1273; -caunot 
be held‘to be beyond time. ‘The ‘plaintifi’s 
„Buit being instituted within three yenrs from 
‘the lust day of Jeyt 1270, he is entitled -to 
:Yecover what was. due on account of 1270 


“and also the rent for 1271, 1272, and 1273, 


“which cannot fall within the provisions of |, 


o"The - apppeal . of? the hastendtnt: special 


` appellant, i is dismissed ‘with ‘costs-aid ins. 


terest, nod the erogs-appéal of plaintiff qe- 
‘and: "the decision’ ‘of’ the ` “Judge |, 
-ainended with coats: and. interest, 


G 






' Baboo Khettur Môhun Mookerjee. for 
Appellants. 


Te. 


A plaintife withdrawing a “former suit without 
obtaining any express power from the Court to institute _- 


nenon under Act X of 1859. e> 


: Pundit, ae x of 1859 does not con- 
tain any Section corresponding to Sectinn.97 | 
of Act V UT of 1859, and therefore we canoe ' 
‘concur with the Lower Appellate Court that, 
. because the former suit of the: special+ap- 
pellant was withdrawn by him without, ob- `- 
taining any express power 
to institute the present, ‘action, ‘the. special’ 


| appellant cannot institute this suit., 


‘We do not deny that, if the former suit 
of the special appellant. had been tried, ad- 
judicated, and decided against. ‘the special, 
appellant, ‘he could not‘iustitute the present, 
action, as both of them relate to the same 
subject matter against the same defendant, 
and it would. really be then res. adjudi- 
cata. n 
‘The very precedent quoted by the Lower e 
; Appellate Court against. “the specint -ap-. 


| pellant, pages 148, “150, “Marshall, Volume 


d, ‘in its conclusiuns entirely supports | our’. 
view. f j 

: We, ` accor dingly, remand ‘the: ‘gna’ to`. 
the Lower Appellate- Court | to" re-try tlie 
merits. 


‘Baboo Romanath Bose for Respondents. ha 


a fresh action, is not precluded from bringing sugh; freaky D 


fom the. Court , ` 


s&u 
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The 27th M wroh 1867. 
Present: 


The Hon’ ble H. V. Bayley and Sapenni 
Pundit, Judges. 


Sale by Hindoo Widow—Suit by Res 
versioner. 


Case No. 8344 of 1866. 


Special Appeal from a decision passed by 
-the Principal Sudder Ameen of Chitta- 
gong, dated the 2nd October 1866, affirm- 
ing a decision passed by the Sudder 
Ameen of thut District, dated the 29th 
December 1865. 


Shurut Chunder Sein (Plaintiff) Appellant, 
VETSUS 


Mothooranath Pudatick (Defendant) 
Respondent. 


Baboo Ohunder Madhub Ghose and Shushee 
Bhoosun Bose for Appellant. 


Mr, R. E. Twidale for Respondent. 


Though a reversioner cannot obtain possession during 
the life-time of a Hindoo widow. yet he may be entitled 
toa declaration whether the alienations made by the 
widow are or are not valid and binding on the absolute 
keir. If the reversioner can prove that wilful default 
is about to take place, he will be entitled to such relief 

from the Court as will prevent the apprehended occur- 
rence of a sale for arrears. 


Pundit, J.—Iv is admitted by the special 
appellant that he is uot entitled to obtain 
possession during the life of his maternal 
grand-mother ; but we do not see why the 
Lower Appellate Courtshould nottry whether, 
as ‘reversioner, plaintiff is not entitled to a 
decision, whether the alienations made by the 
widow are or are not legal under the Hindoo 
Law, and why special appellant should not 
obtain a declaration, that, if these alienations 
are invalid, they are not binding upon him 
or any other who may hereafter succeed as 
ahsolute heir. 
might have been considered to have already 
decided this question, had it first decided 
whether plaintiff ¢s the reversioner to the 
property in dispute, or whether the whole, of 


- it is the estate of the maternal grand-father 


of the special appellant, and whether the 
maternal grand-mother, 
for legal purposes. All these questions had 
to be decided before the one as to the rever- 
sioner’s right to the declaration he asked for 
could be determined. 


The Lower Appellate Court {- 


as alleged, las sold | 


| ‘fhe respondent refers to the Full Bench 
Decision. of this Court of three Judges 
(the Tiearee case, page 1, Volume VI, Week- 


ly Reporter). The facts of that case, how- 


ever, were different from those of the present 


one. 

Special appellant further pleads that the 
Lower Appellate Court has not tried the plea 
that the defendant was about to eause the 
sale of the property for arrears of revenue 
by a wilful default. 

After hearing Counsel and referring to the 
record, 
reason answering td this last plea to say 
that the plaintiff can otherwise than. by this 
suit prevent the sale if he choose, 

If plaintiff establishes the charge of a wil- 
ful defuult being about to, take place, thut 
will entitles him to such relief from the 
Court below us will prevent the apprehended 
occurrence of a sale for arrears. A rever- 
sioner has a right to sue to prevent waste, 
and such a sale would be wilful and thus 
a frandulent real waste of property. 

We, accordingly, remand this case to the 
Lower Appellate Court to retry this cuse, 
with reference to the above remarks. 





| 
| The 28th March 1867. 


Present : 


The Hon’ble G. Loch and A. G. Macpherson, 
Judges. 


Breach of Contract — Liquidated 
damages — Specific performance— 
Pleading. 


Case No. 278 of 1866. 


Rapala Appeal from a decision passed by 
Mr. E. S. Pearson, Judge of Tirhoot, 
dated the 28th May 1866. 

Mussamui Ashrufoonissa Begum (Plaintiff) 

Appellant, i 


versus 
Mr, Stewart and others (Defendants) 
Respondents. : 
Mr. A. T. T: Peterson, Babos 
- Churn Banerjee, aud Moonshce Ameer Ali 
for Appellant. 
- Mr. R. V. Doyne for Respondents. 


Suit laid at rupees 20,000. 


Where’ the parties to a contract stipulate for the 
payment of a specified sum for any breach of it, and the 
damages resulting from any such breach are uncertain 
and incapable of accurata valuation, the sum agreed 
to be paid, will be treated as liquidated damages and 
not as penalty. : 


A 


we do” not think it isa judicial,’ 


Bama.. 
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A plaintiff who sues for damages and is entitled to 
them, cannot likewise be entitled to specific performance 
or to an injunetion against the further breach of the 
agreement, 

‘In a suit for breach of contract, it is open to the 
defendant to plead in that suit (without being 
obliged to bring a fresh suit) that the plaintiff, being 
the first to break the agreement, cannot now sue for 
damages for something subsequently done by the de- 
fendant in contravention of it, 


_ Loch, J—te appears that, in. the year 
1858, a boundary line was laid down by the 
plaintiff as proprietor of Hurpore Rewaree 
Factory, and Mr. Wilson, the then Manager 


-and one of the partners in the Jitwarpore 


, Andigo Concern, with the view to prevent 


_ 4 cluded : 


disputes and interference with one angther’s 
cultivation. An agreement bearing date’ the 
24th October 1858 was drawn up in terms to 
the following effect, and each party declared 
himself liable to a penalty of rupees 20,000 


should he infringe any of the conditions ofis 
the agreement executed between them:— 


fes Whereas, since a short period, a dispute 
‘with regard to the fixing of a limit arose 


“Between the Kotee at Hurpore Rewaree 


“ and the Kotee of Jitwarpore, Pergunonah 
“ Suresa, therefore now a settlement between 
“ me (Wilson) and the said Mussamnt ( Ashruf- 
“ oonissa Begum) through the intervention 
“of Mr. John Martins, Manager and Agent 
“of Kotee Kurmole, in the presence of 
“ Syud Mahomed Tukeo Khan, &c. with re- 
“gard to fixing a surhud or boundary 
t“ between the said two kotees was thns con- 
that Mouzahs Ruhimpore Arbi- 
“ kar, Russoolpore Palama, Lukmeepore, 
“ Moheshputee, Sugownia, Sookool, Soopool, 
‘¢Bumawan, Hurpore Rewaree, Ameersing- 
a i pore, Deolee, and Sohumtola Malikana, Per- 

unnah Surses, Asulee Mai Dakhelee, are, 


_ “ from 1266 F. S., included within the bound- 


“4 ary of the Kotee at Hurpore Rewaree, and 
u that Mouzah Bikabat alias Lohagarrh will 
“also be included in .the. boundary of the 


“ Kotee at Hurpore Rewares from 1272. 


it F, S. after the expiry of the lense of the 
“ Kotee at Jitwarpore which ends in 1271 
ap, S. And after the expiration of the 
“ term in question, I or my representatives, 
“a or other maliks or mooktears of Kotee 
“Ji itwarpore, shall in no way interfere with 
"the Said mouzabs or with the cultivation 
« of indigo, and taking a ticca or giving a 


-¢ kutkina or any other matter during ‘the 
ares existence of the Kotee at Hurpore’ Re- 


“ waree.” . The instrument then makes 
over certain lands in the said villages held 
by the’ -Jitwarpore factory from the ryots 
by a kutkina lease to the said Mussamut as 
falling within the boundary of Hur- 
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- or karpurdauzes, or the purchasers’of the 


“ Kotee at Hurpore Rewaree, or myself or 
“ my representatives, or my mooktenrs or 
“ kavpurdauzes of the said kotee at Jitwar- 
‘ pore, ĉ¿. e. auy body on either part connect- 
‘ed with the Kotees at Hurpore Rewaree 
“and Jitwarpore, transgress the Sarhud- 
“ bundes limit, or shall in any way interfere 
“ by planting indigo and taking ticca and 
“ kutkina pottahs and other writings, &c., 
“ or at any other time, then the party trans- 
“ pressing or interfering shall be liable to 
“ pay a sum of rupees 20,000, of which a 
“ half is rupees 10,000 as compensation or 
“ damage caused by him, that is, when any 
“ one from amongst the servants of either of 
‘Sof two kotees, shall, contrary to the Sur- 
hud-bundee, in any why interfere with the 
planting of indigo and the taking of tieca 
“ or kutkina, &e., or infringe the conditions 
“ entered in this deed, then the Court, on 
“ institution of a snit and the claim being 
“ proved, will cause the infringing party 
“ to pay the said damage money to the com- 
 plainant, and the Court shall not in any 
“way take into consideration any objec- 
“ tions set forth by either party.” 

The plaintiff comes into Court to recover 
the penalty mentioned in the agreement, on 
the allegation that defendant has violated 
the terms of the agreement in the following 
instances :—That on the 16th October 1862, 
he took a lense of Mouzah Buldhar pore 
Relout alias Lugawniah within the plaint- 
iff’s boundary for seven years ; that, in like 
manner, he has taken leases for Mouzah 
Ruhimpore, Arbikar, Russalpore, Bhuteah, 
Luckmonypore, on 26th January 1865, 
notwithstanding that these villages were 
held in lease by plaintiff, and her lease has 
not expired, and in contravention to the 
terms of their agreement, he has had in- 
serted a clause in his lease by which the 
defendant is debarred from underlating ` the 
sume. Further, that he has induced some 
of the ryots of Ruhimpore Arbikar to 
cultivate indigo for him, and has misappro- 
priated the crops on 250. beegahs of land 
cultivated by the ryots in Mouzah Buldhur- 
pore, and caused obstruction tothe cultiva- 
tion of indigo id Mouzah Ruhimpore Arbi- 
fears and the plaintiff prays that she may 


recover the amount of pefalty entered in’ 
the deed of October 1858 ; and that, as the- 


villages named above are within the baund- 
aries of plaintifs factory, she may obtain a 
kutkina Tease and possession thereof, and 


that the leases obtained by the defendants 


pore Rewaree, and then goes on. to say :—~ wmay be set aside. 


5L 


- HeT Civil 7 


e sate- nie See ee Hee 


The dcteadants, -Wilson and Stuart; have. 
filed separate sidtoments denying. their lia: 
bility, pleading limitation, and urging tliat 
plaintiff was ‘the first to break through 
the terms of the engagement ; ‘that~ ‘plaintiff 
can only ‘sue for ‘damages; but cannot” de- 
prive them `of the lands, and’ that she i is 
entitled only to actual damages. 

Stuart, in addition to the’ pleas urged by 
his co-defendant, pleads that’.the contract 
was entered into by Wilson without the 
consent of his co-partnets, that the penalty 
is personal’ tò Wilson, that the:contract is 
not bringing on the present propr tetors of the 
factory. ` 
` The Judge dismissed the case; holding 
that plaintiff was, under any circumstances, 
‘entitled ‘only to actual damages, and, having 
failed to prove any such damage, she. could 
recover nothing. 

An appeal has been preferred . flan the 
judgment of thé Lower Court, and the 
points proposed -for our determination are as 
follows .:— Whether the sum of rupees 20,000} “ 
mentioned inthe agreement of 24th October 
1858 is to be considered as penalty or liqui- 
dated damages; whether plaintiff is not entitled 
to specific performance, as well as to recover 
the amount of damages. If it be held that 
plaintiff is not entitled to recover damages, 
whether she. is not entitled to specific per- 
formance. Whether the act of Wilson is 
not binding on Stewart, who: purchased into 
the factory .some: years after the agreement 
was “made, so ʻas to render him’ liable for 
damages. Whether the fact that plaintif 
had herself- first acted in contravention. of. 
thé ` agreement, should not have’ beén deter- 
mined i in this suit. 


‘Looking | at the terms ot the agreement, 
we think, that: the intention of the, parties 
is expréssed. in language 8 as to the meaning 
of which there. can, be no mistake. The 
intention is. this:—“* Whoever fails to keep 
the agreement as to the boundary line, ‘shall 
pay to the other rupees 20,000.” The words 
are clear, and the intention reasonable, con- 
sidering the nature ‘of ‘the property with 
which the, parties were dealing, and that “the 
object was to put an cid to boundary. dis- 
putes’ between the two -indigo factories; 
The rule applicable to such cases is to be 

_ found stated-in Addison on Contracts (p. p- 
1072-3, 5th Edit.) =.“ Tf. the damages arising 
‘from a breach of contract are of ait uricer=. 
« tain nature, andthe parties have’ ‘chosen, 
“ to assess'and fix them beforehand uy con- 
“ sont and agréement among themselves, ‘and: 
“the amount agreed upon is ‘no more than 


THE WEEKLY 2 " ; 


, 
seat mre St oh 


eo 


Rulings. | 305 


wee eR cree e e aya! a, Fee 


“ what may be a fair dnd reasonable méasure 
of damages, ` equity will grant no relief 
t from it: If the indenture or ponorima 
“of” „agreement contains :covyenànts ` 
« promises: for the - performance of ‘various 
“ gets and duties, find then provides for the 
u payment of one large sam by way of, com- 
‘pensation in case ‘of the non- -por formance 
‘£ of all or of any one of the things stipulat- 
“ “ed to be done, and the damages in every 

“case of ' non-performance aré altogether 


“uncertain ‘and incapable of accurate valu- _ 


** ation,, the! sum agreed to be paid will be 


“ treated ‘as’ liqnid&ted damages, and not as - 


‘a penalty. But if‘a contract containg 
«potato for the per’ ‘formance of divers 
things, and the damages’ resulting from 
‘* the non-performance of some: of - them 
‘are capable’ of being measured by. á pre- 
£ eise sum, ahd one sum is stipulated to 
“be paid in ‘respect of the non-per ‘formance 
“ of the contract generally, that sum is a 
“ penalty, although ‘the parties may choose 
fto'leall it liquidated- damages and even 
“ expressly declare that it is not’ penalty.” 
“The present case seems to us to fall direct- 
ly within thé principle of the decision of 
.the-Court* of- Queen’s Bench in Reynolds 
versus Bridge, 26 L. J., 2 B. 12, and Mer- 
cer versus Seving, 27 L. J. 2B.29t. The 
plaintiff, in fact, stipulated that, within cer- 
tain limits, she alone should’ carry on and 
enjoy the- businéss of indigo planting, and 
‘she ` provided’ against interruptions ia that 


businéss, by ‘thie ` neighbouring factory: then’ 
It 


maiaged by the ¥espondent “Wilson. 
was difficult ‘to ascertain the damage which 
might ‘be-sustained by- such interraptions, 
und indeed it is impossible to-sny what dam- 
age might not: accrué-in. a business such 
as: indigo planting from “the neighbouring 


-factory extending its operations across tha- 


limits occupied even sin only‘one instance. 
The parties accordingly” thought it” better 
to say that any breach shouldbe valued with 
a liability’ to: pay rupees 20,000 ; and the 


arrangement seems to us- perfectly fair ‘and - 


reasouablé. .We think. that the’ Lower Court’ 
ivag wrong in tréating, the. case as” one of 
penalty and not of liquidiited damages, 


The plaintit having sued for damages; and 
being entitled “to them; cannot be likewise, 
entitled to specific performance, orto an 
injunction agaiust the further breach of the 
agréement.: 


the full damage’ sustained by’ her by any 
amount of breaches of the agréemént. De- 


crees for specific performance- are’, usually 


“Ie ‘appears to'us that He has ` 
agreed that rupees ‘20,000 shall, represent’ 


` 


oF ngreement. 
have had full authority from Beekwith to |. 
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made only in cases in which it is supposed Í sion in the case. As, however, there is- no 


to he impossible to give satisfactory compen- | evidence on the record to enable the Court 


sation by way of mnoney damages. Here a 
rhoney valne is put by the plaintiff herself 


on any..injury which might arise from a 


breach of the contract, and we know of 
no principle on which she ean be entitled 
to-specific performance also. : 

As regards the respondent Stewart, we 
think that the plaintif’s suit must be dismiss- 
ed with costs, he being in no way bound by the 
agreement entered into by Wilson. Stewart 
ig the purchaser of the 8 aunas share of 
Beckwith, for whom among others Wilson 
‘professed to be acting when he signed the 
But, even supposing Wilson to 


make the agreement on his behalf, still that 
agreement w rill not necessar ily affect Stewart 
personally, he not being shewa to have beem 
aware of. its existence, when he purchased 
Beckwith’s share, and not being proved ever 
fo hare accepted any liability, or even to 
have acted under the agreement. There 
ig no authority whatever for saying that 
such a contract rans with the land into whose 
hands -soever the land may come. It is a 
mere personal’ contract binding personally 
Wilson and those who executed the contract 
through Wilson. It is said that Stewart 


has vatified the agreement by taking rent. 


from the plaintiff under its terms. Stewart 
has taken rent under’ the leases granted by 
Wilson*to the plaintiff at the time- when the 
contract was, made, but his doing’so does 
not, show either that he was aware of the 
existence of that contr act, or that he consent- 
ed to it. 


‘There remnins only one other point which 
it is necessary to uotice, It is pleaded that 
the plaintiff had been the first to infringe the 
terms of the contract by taking a lense of 
the Pitpara village, which lies withiu the 
boundary of the Jitwarpore factory ; and 
it is urged that she, being the first to break 
the agreement, cannot now ask the Court 
to give her damages for something subse- 
quettly done by defendant in contravention 
of it. On the other side it is contended 
that this plea, whether true or not, cannot 
be heard in the present suit, but should form 
the subject of n separato suit ; that it would 
be inconvenient aud irregular to try such a 
plea in the present suit. We find that the 
Judge has refused to enqnire into it; but 
we think that it was a material issue, and that 
we are not prevented from reveiving proof 
of it from the respondent, and that it may ! 
be disposed of without causing any confu- 





to ‘dispose of this issue in a satisfactory | 

manner, we remand the case to the. Judge 
under Section 354 Act VIII of 1859, with 
instructions to allow the parties to produce 
evidence in support of and against the 
allegation, and the Jndge after trying the 
issue and determining whéther plaintiff did 
or did not break the contract in the manner 
stated by the defendant, respondent, will remit 
his finding, and the evidence so taken for 
the final orders of this Court. 


The 28th March 1867. 
Present: 
The Hon’ble E. B. Kemp. aud F. A 
Glover, Judges., 


Alternative plea. 
Case No. 3176 of 1866. 


“Special Appeal from a decision passed by. 
the Principal Sudder Ameen of Hoogh-- 
ly, dated the 26th September 1866, re- 
versing a decision passed by the Moon- 
sif of Serampore, dated the 31st Ja- 
neary 1866. 


Shuhochuree Dossee and another 
(Defendants) Appellants, 


VETSUS 


Showdaminee Dosseo (Plaintiff) 
Respondent. 


Raboos Hem Chunder Banerjee and 
Chander Madhub Ghose for Appellants, 


Baboo Kalee Prosunno Dutt for 
Respondent, 


Where, from the way in which the issues were framed 
and the pleadings worded, it was clear that there was 
no contention on tho part of the defendant as to 
whether the terms of the deed on which the suit’ was 
based had been strictly complied with or not, but the 
factum of the decd itself was only putin issue by the 
defendant, —H eLp that this was not a case in which 
the defendant was entitled to fall back upon an alter- 
native plea and raise the question of compliance. 

. Kemp, J.—Tats was a. suit under the . 
following circumstances :— 

The plaintiff alleges that the defendant 
contracted to sell to him the property in 
dispute, aud that he received from the 
plaintiff rupees 100 as earnest money. - The 
balance was to be paid in one month anda 
half when a deed of conveyauce was, to be 
executed. 

The plint recites the payment of the 
l entuest money (the number of the Bank 
Note even is given) and proceeds to state.. 


uy 
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that the plaintiff repeatedly tendered the 
balance of the purchase-money to the de- 
fendant within the stipulated period, and that 
the defendant refused to receive it or to. exe- 
cute a conveyance. The suit was for speci- 
fic performance, and the balance of the pur- 
chase-money was tendered in Court. 

The defendant’s case was, after taking some 
technical objections to the value of the $ stamp 
and non-registry of the deed that he never 
excuted the deed, that he never received the 
earnest money, and that his joining his 
mother in such a transaction was wholly 
improbable, 


The Court of first instance raised issues 
not as to a compliance or non-complinice 
with the terms of the deed, but simply as to 
the execution and bond fides of the deed, and 
found that the deed was not executed at all. 

In appeal the Principal Sudder Ameen 
found that the deed was executed aud de- 
creed that the plaintiff was entitled to posses- 
sion of the land in dispute, and that the 
defendant was to execute a deed of convey- 
ance on the plaintiff paying the balance of 
purchase-money. 

In appeal it is contended that the Prin- 
cipal Sudder Ameen was wrong in decreeing 
the plaintiff's suit on the bare finding that 
the deed was executed, without entering 
into the question whether the plaintiff per- 
formed his part of the contract and paid or 
tendcred the balance of the purchase-money 
within the term stipulated upon. 

The form of the decretal order is also 
objected to as vague, inasmuch as it does 
not provide when or within what time the 
plaintiff was to pay the balance of the pur- 
chase-money. 


We think that this is not a case in which |. . 


the defendant is entitled to fall back upon 
an alternative plea. The plaint clearly 
sets out the plaintiffs whole case. 
defendant altogether denied the execution 
of the deed ; 
and went to trial upon the question of the 
execution of the deed, and upon that ques- 
tion alone he was successful in the first 
Court ; in the Appellate Court he permit- 
ted the same issues to be tried, and did not 
attempt to contend that the plaintiff had 
(assuming tle deed to be proved) failed to 
comply with any.of the terms thereof. In 
short, from the way in which the issues were 
framed and the pleadings worded, it is clear 
that there was no contention as to whether 
the terms of the deed had been ‘strictly 
complied with or not, but the factum of the 
deed itself was put in issue. 


g 
| 


The! 


he allowed issues to be raised | 


The decretal order of the Court below is, 
wo think, a proper. one. The plaintiff prays 
in his plaint to be’ permitted to lodge the 
balance of the purchase-money, and, as a 
matter of coursé, he must p! iy it into Court 
before the defendant can be called upon to 
execute a conveyance, If the defendant, 
after payment of the balance of the pur- 
chase-mòney, neglect or refuse to execute the 
conveyance, the plaintiff i is at liberty to pro- 
ceed under the provisions of Section 202 
of Act VIII of 1859. 

The appeal is dismissed with costs and 


interest. rears 





The 28th March 1867. 


Present : : 


The Hobie F. B..Kemp and F. A. Glover, 
Judges. 


Section 104 Act X of 1852—Sale— 
i Irregularity —Damages. 


Case No. 3210 of 1866. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Mymen 
singh, dated the 24th September 1866, 
reversing. a decision passed by the Sudder 
Ameen of that District, dated the llth 
June 1866. 


Ram Chunder Surmah Chuckerbatty 
(Plaintiff) Appellant, 


VETSUS ` 


Rajah Kalee Chunder Singh and others 
(Defendants) Respondents. 


Baboos Romesh Chunder Mitter and Nuleet 
Chunder Sein for Appellant. 


Baboo:Bama Churn RBunerjee for 
Respondents. 


Section 104 Act X of 1859 does not enact that the 
decree-holder is to pay damages whenever it may be 


` found that there has been an irregularity in publishing the 


sale processes, wholly irrespective of the questiou whether 


| such irregularity was caused by his acts or omissions, 
ri a 
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Kemp, J—Tins was a suit for damages- 


by reason of an alleged irregularity in pub- 
lishing the processes of sale under . Section 
104 ‘Act X of 1859. a 


, The Principal ‘Sudder mean held that 
the decree-holder had’ not ‘endamaged thé 
plaintiff, and dismissed the plaintiff's suit, 
théugh ‘he at the same time found that the 
“non-ser ‘vice of the proclamation of the sale 
- atthe house of the judgment-debtor -may 
have endimaged the plaintiff. `- ` 

- Io special appeal it is contended that, 
under Section 104 Act X of 1859, the fact 
òf in irregularity in publishing a sale of |. 
moveable property existing, is alone swfii- 


cent to entitle the plaintiff, spécial appel- 


i 


lant, to recover damages. 


. The property sold was clearly moveable 
property, -and this much is ‘admitted that, 
under Section 98 of Act X, all that the judg: 


ment-creditor. had to do was to point out the’ 


property which was to be sold, 'and tliis duty 

he performed, , for we find a. description of 

the <property: given in the perwannah of the 

Collector. to the “Nazir which -could only 

_ dave been- prepared. from information sup- 
plied by the judgment-creditor. 


The proclamation of sale was affixed to 
the door of the Collector's: cutcherry as cer- 

tified by the Nazir. The proclamation was 
` not published at the-residence of the judg- 
.ment-debtor; but as the Principal Sudder 
- Ameen has found- that this omission was 
not owing to the neglect of the decree-hold- 
ey, and that his acts “have been bona fide and 


have wot ‘caused damage to` the’ plaintiff, 


we cannot, interfere in special appeal. 
-The irregularity, if any, -did not vitiate 
the sale. The plaintiff, under Section 104 
Act.X of 1859, if he has sustained damage, 


must sue the party who-has caused that dam-- 


age. The Principal Sudder Ameen has 
found:as a fact that the defendant did not 
` cause that damage. The suit, therefore, as 
„against, him has been properly dissmissed. 

‘Section ‘od | does not etiact that the 
decree-holder is’ to: pay damages whenever 
it may be found that there has been- an ir- 
regularity: in publishing the sale processes, 
wholly. irrespective of the question whether 
such irregularity was caused: By: his acts or 
omissions. i N 

The: sppe is- dismissed wath costs and 


t 
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The 28th March 1867. 
ae "Present: 


| The Hon’ble G. Loch and A. G. iepak : 
Judges. — ; 


ace 


‘Exeoutin—Réproseiitative ~ Mose 
i profits. 


‘ as No. 14 of 1867. 


x 


-| Miscellaneous Appeal. from an or rder pain 


by the Judge of Moorshedabad, dated 
x thé 6th October 1866. 


Muzhur Ali alias Sat Cowree Meah (Dearter 
: - holder) Apes : 
versus 


The E Nazim of Bengal (Juägment: 
` debtor) Respéndent. “ 


Baboo Sreenath Doss and Umbika Churn 
. Banerjee for Appellant. 


+ Baboo Kishen Rikon Ghose for - 
` Respondent. 


Where execution is ordered to be taken out against 
the estate’ of a deceased judgment-debtor and the pro- 
perty is sold, the rópresentative of the debtor cannot be., 
called to’-account in execution for the mesne profits of 
he property while in his hands. 


` Loch, J.—Tue decree was against one. 
Jamrood Ali, whose estate on his death went 
to Arieeroolnissa Begum, and on her death - 
devolved with her other’ property on the 
Nawab Nazim of Bengal, “It has been held 
by this Court that-the Nawab Nazim was lia- 
ble to the extent of any property of the judg- 


-| mont-debtor which had come into his hands ; 


and a,putnee talook called Koocheamara be- ' 
longing to the judgment-debtor being found in: ` 
the'posseśsion of the Nawab Nazim was, sold , 
in execution of the decree ; bit as the - 
amount of it has not thereby. been ‘satisfied, | 
the decree-holder, under the provisions of 
Sections 211 and 203, requires the Nawab-. 
Nazim to account, for ‘the collections made. 

in . his- 
possession, 


Section 210 ‘Ket VIII “of 1859" pivvides’ 
for the execution of a decree against à person 
who dies before it is fully satisfied, aad it, 
directs that, in such cases, application for, 
execution - ‘shall be madè either against the 
legal: representative or the estate of the” 


| deceased ; ; aud Section 211 provides that, if” 


the decrée be ordered to be executed - against 
the representative, it shall be. executed. in’ 


| the manner provided i in Section 203 ofthe 


ye 
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Code. In- the present case, however, exe- 
cution was ordered to be taken out’ against. 


the estato, and not against the Nawab as 


representative of the debtor; and. this, has- 


been done, and the property sold... Under 


these -circumstances, | wa do not think, that 


the respondent can be . called i to account: iù 
execution for the mesne profits of the pro- 
perty while in his hands.. The. appeal is 
dismissed with costs, `- $ . 


ee ie + 
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The 28th March 1867. 
Present: 


The Hoste F. B:Kemp and'F. A. dine 
Judges. 


bi te 


Instalment bond—Section 7 Act VIII 
of 1859— —Relinquishment of elaim 
—Mortgage—Money decree.” 


_ Case No. 352 of 1866.. 


Regular Appeal fiom a decision passed by 
Baboo Nurottun Mullick, Principal | 
Sudder Ameen of ‘Bhaugulpore, dated 
the 12th July 1866. 


Bolakee Lal and others (Plaintiffs) 
; i Hep lasts, i 
versus. 


Chowdhry- Bungsee Singh ahd others ` 
(Deféndants) Respondents. 


Mr. C. Gregory for ‘Appellants, 


Messrs, R. V. Doyne and R. E. Twidale,- 


and Baboos Mohesk Chunder’ Chowdhry, 
Luckhee Churn Bose, and. Chunder 
_ Madhub. Ghose for ra 


“Suit laid at. rupees 14,071. 


` “Plaintif shed npon, an instalment bond as each suc- 
cessive, iustalment fell due, and the whole of his claim 
on ench instalment was-included in hfs suit, He reéco- 
vered the full amount of the first instalment under the 


first decree, and a portion of the second instalment in: 


execution of his second decree. He now sues for the 
unpaid portion of the second instalment and for the 
whole of the third instalment including interest. , HELD 
hat sach suit was not affested by: Section .7 Act VIII 
of 185! 

Plaintiff having asked for and obtained the residue of 
the sale.proceeds after all the judgment creditors had 
been fully satisfied, was, held not to have abandoned his- 
right as mortgagee. 


Kemp,..J.—Tuis was a suit to recover 
rupees’ 14;071 being the balance, principal, 


and interest of the amount due under two}, 


decrees, dated'the 22nd December’ 1863 and 
the 9th of July, 1864, by the sale of three 
. mouzahs with- `de- 
EESE pendencies, A'slee und 
5 Ranch Mandar =- Dakhelee, - noted’ 
~->* the margin. os : 


L Goura Sukhee.- 


REPORTER. c 


| has virtually abandoned his position 
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The ‘plaint sets: forth alae: Raj Coomar 
and, Muddun, Mohun, the father’ of Rughoo- 
nath; borrowed. 9,000° rupees. from.. the 
plaintiff, and executed an ‘instalment-bond 
on the 29th Falgoon 1268 Faslee, corres- 
‘ponding with the 20th Mareh 1861. 

‘The amount: covered by the ,bond.-was 
payable in three-equel ‘instalments, and the 
properties mentioned’ in the margin supra 
were pledged. 

The, plaintiff sued as each successive in- 
stalmont fell due. It appears that he re- 
covered_the full amount of the first, instal- 
ment under the fist decree, and a portion 
of, the. second instalment in execution of 
bis ‘second decree. The present suit is for’, 
that „portion of the second instalment. which 
remained unpaid and, for the whole of the 
third instalment including interest, and the 
object of the suit isto follow the properties 
hypothecated, and which hnve passed, one 
bs private sale, and the remaining two by 
sale in execution of decrees, into the hands 
.of third parties, the-defendants in this suit. 

There are three sets-.of defendants an- 
swering to, the number of the estates claim- 
ed. ‘Their answers are substantially tho 
same, and may be briefly stated to be to this 
‘effect — ; 

That the suit of the plaintiff cannot be 
maintained as the plaintiff relinquished or 
omitted in, his” former suits a portion of the 
‘claim - arising out “of the same cause of 
action... Section 7 Act VIII of 1859 is 
quoted., 

. That the plaintiff, . ‘by sharing rateably 
with other judgment-creditors in .the sale 
_| proceeds of one of ‘the estutes claimed, 
ond 
claim as mortyngee.. Section 271 Ach VIIE 
of 1859-is quoted. - 

That'the decrees obtained by the plaintiff 
were’ personal and: simple money-decrees, 
and-do not in any. way bind the properties: 
which have passed into the, hands. of third’ 
patties. . 

That the defendants are, fond fide pur- 
chasers, for a, vnlunble consideration and 
without notice, express. or implied, of the 
plaintiff’s.lien, and, as such, are entitled to 
the. protection of the Court.. 

The Principal Sudder Ameen . of Bhan; 
gulpore laid down the following, issues :—" 

1s¢.—Whether, . the properties, of the, ; 
judgment-debtors, wére mortgaged or not ?, 


, 2nd.—Whether the plaintiff's lien - 
extinguished. and waived or not? 


' 8id.—Can plaintiff's lien be revived. 3 


g ea and, if- revived,. whether such revival- 


- Ameen found that the 


~ ` shared rateably in the sale proceeds of the | linquish 120 rupees to bring the suit witliin- >: > 
estate Rusuck Mandar, No. 8, and that,| the jurisdiction -of the Moonsiff’s, Court,; -` 


‘sideration with or without notice. 
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will affect the purchasers for valuable con- | “ within the jurisdiction ‘of any Court. “ae” 


. On the. first issue the - Principal Sudder} ‘any portion of his claim; a suit for tlie ` 
properties were mort- |“ portion so relinquished or omitted _ shall’ 
gaged. SE, - , "1° not afterwards be entertained.” ‘|. fae 
On the’second issue he dbserved that! -For instance, if ‘A be indebted to. Bon ` 
there was no evidence that the plaintiff had f'a sum of rupees 420 ou-2' bond, B, if he res * 


+. a, plaintiff, relinquish of omit to sue for |. 


` therefore, plaintiff’s rights were not affected | caunot, after such relinguishment, bring à`- 


"a 


Le 
t- 


‘py Section 271 of the Codé of Civil Pro-f fresh suit for the sum:so relinquished. -. 


cedure, but that having-obtained mdney-| In the present case the plaintiff sued as ~: 
deerées against his judgment-debtors, whicheach successiye instalment fell due, and the ` 
decrees declared that, there was no lien upou | whole of his claim on each instalment was |. 
the mortgaged properties, ‘the bond became, | included in his suit; nothing’was omitted or `- 
dis “thé Principal Sudder Ameen- remarks; | relinquished. í 
“merged in the. décree’;” ‘that the frame j.non-payment of the instalment 
of the plaintiff’s plaint in the former suits | to the terms of the boud,.and the whole of: the 


-aud the scopé of the decrees obtained- by | claim. arising out of that cause of action’ .. 


him were calculated to mislead the world ; | was :included ‘in each successive suit. We 


we 


The cause of action was thé’ ;. : 
according ` 


- and that, consequently, the‘ plaintiff must be | are, therefore, clearly of opinion that this’ 


held to have waived his original right of | suit is im no ways affected by the 
lien ‘on the properties. š ‘| of Section 7 and can be entertained. * 


-On. the third issue ‘the Principal Sudder |>-'1¢ is clear that the lien obtained by 


- - Ameen stutes that” there can be no doubt | plaintiff upon the three’ properties, the sub; | 
_that the plaintifi’s lieu can be revived ; but | ject of this suil, amounts to. a simple. mort- ~ 
the.question ‘is whether to the prejudice or |:one6,".and that such is the cise has not-been- ~ 


. not of innocent purchasers without notice.) seriously disputed. 


ifs bond had merged sin the decrees ob-.| threes. properties mentioned 


no order for keeping alive plainufi’s-lien ; | gage. 


“the, 


The agreement “was `, 


provisions . ~ 


In this case, observes the Principal . Sudder | that, until the amount of thé debt covered by’, 


Ameen, it-miy be conceded tliat the defend- |the bond shall be paid in full, the debtor could 
ants purchased without notice, for the plaint- | not alienate- by sale, mortgage, ‘or gift, the ~ 
t above. “This 
tained by him, ‘and in the decrees there was amounts, in our opinion, to a simple` mort- 
a Viae page 27, Macpherson on Mort- 
that, in spite of all-diligent search, the de- | gages. i aa bs ee a 
fandants could not have made out that there | / ’ 
were any charges on the ‘properties put-| contented himself with a money decree for 
chased by them, for the decrees of the plaint- | each instalment‘as it fell due, though, his 
iffs were mere money-decrees in which noj lied is set forth in the plaint ia- each suit, 
mention of any mortgage is made. ' | would uot be entitled to execute his money 


. The suit of the plaintiff was, therefore, 
` dismissed with costs. i 
` The plaintiff uppealé ; the three sets of de- 
fendants slso appear and are represented by. 
Mr. Doyne” and Baboo. Moliesh. Chunder. 
- “A cross-appeal is. tuken by one of the de-- 
fendants represented - by Baboo -Mohesh 
-Chiunder, who contends that thé suit of the 
plaintiff was wholly inadmissible under the. 
provisions of Section 7 Act VIII of 1759. 
..:We shall dispose of the cross-appeal first, 
for, if the suit. be “not maintainable, itis 
‘obviously useless to go into the other points: 
raiged-in the argument before us. ane 
Section 7 of Act VIII of 1859 enacts that’ 








-pages 315-316. 


- 


It is also clear that the plaintiff haviug Si 


suit to follow the properties and to-obtain:-a,. ” 
declarniion that they are liable in satisfaction, 


of-his déerées. ‘The present-suit is brought 


with that object, that is to` say, to enforce: - . 


the plaintif’s lien against the parties. in, 
possession of the properties pledged to him, 

and is‘clearly maintainable. Vide Full-Bench , 
Devision, Volume I, Weekly Reporter, . 


.- The suit, therefore, being maintainable, .. 
it is necessary to decide whether the plaints- 
iffthas-waived his right as a mortgagee. - 


1 


Itis contended for the:respondents that the, ~ 


‘every suit shall include the whole of ‘the | plaintiff having ‘permitted his claim to be. | * 


“claim arising out of the cause of action, 


“but a plaintiff may relinquish any portion | whose:claims date subsequent to.his, und. . 


“of his- claim in ‘order, to bring the:suit] having shared” rateably in the’ sale piodeéds 


4 


postponed’ to that of judgment:creditors . * 


Rulings: - [Vol VEL > 


-decrees summarily agaiust ‘the properties -.' 
‘| pledged. but thathe must. briag a -regular, ` 


a8 


pe- 
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of one of the villages mortgaged,’ must -be| and -the,, defendants, if they wish ‘to. retain 
held to have,abandoned, his right, as mort- | those. properties, must relieve the estates 
gagee and to have fallen,to the lower position | purchased, by:thein of:'the liens upon them 
with all its. incidental rights of, a simple | by -satisfying the plaintiffs. claim. The 
judgment-creditor seekjng to enforce.asimple | nppeal -is* decreed, -and the decision of ‘the 


` ‘uncontroverted. 


money-decree., Section 271 of the Code. of 
Procedurte-is relied upon, ^` 


4 


Now, ‘the Principal Sudder “Ameen Tins |- 


clearly. foiind that it has not been:proved that 
the plaintiff did share rateably in the sale pro- 
ceeds of the mortgaged villages. ` The learned 
Counsel and pleaders for ‘the respondents 


Lower Court reversed with costs and interest 
payable by the respondents. pS 


è 


ee 


_, © The 28th March 1867. 
Present: 


have not pointed to any evidence to show mho ron’ bleG..Loch.and W. S. Seton-Karr; 
= i Me i +} 


that the plaintiff did share rateably, and 
we must, therefore, accept the ‘finding of the 
Principal . Sudder” Ameen as correct and 
‘ Vi The fact is thatthe plaint- 
iff did not share rateably at nll ; he asked 
for and obtnined the residue of the sale 
‘proceeds after all the judgment-creditors, had 
been fully ‘satisfied, and his lien being so far | 
‘reduced is for the benefit of. the defendants 
‘who hold the mortgaged estates. .Therefore 
‘Section 271 does not apply.: £ 
`: The next question is whether the: defend- 
-ants purchased without notice. 


One of the villages passed into the hands. 


` of one set of defendants by private sale, , In 
-the deed of conveyarice it is recited that 
-the village was sold to raise money to. pay 
off the decree obtained by the: plaintiff in this 
suit against the vendors, That decree is 
based upon a mortgage bond which is regis- 
tered, anl-the plaint recites the mortgugo. 
The ‘vendees, therefore, clearly had notice, 


l „and it is their fault if they, did not examine 


.the decree and the bond upon which it is 
based. ‘The, bond being registered, it is 
idle to.say that they exercised due diligence 
jin ascertaining, whether, the. property . they 


purchased was burthened with. any charge |. 


or not, “In the, case of the other défendants 
. who purchased in execution, they bought |- 
the rights nd interests of the judgment- 


a ` debtor in thè properties sold which had been 


previously mortgaged to the plaintiff. The 


Judges. 


' Sale.in Execution—Maintenance. 
: _ Case No. 639ʻof 1866. ` a4 
Miscellaneous Appeal from an order passed 
. by the Judge of Sarun, dated the 25th 
June 1866, reversing an order passed hy 
_ the Sudder Ameen of that District, dated 
the 7th May 1866. oar 
. Mussamut Duloon.Koonwur (Judgment- 
debtor) Appellant, 
‘versus 
Sungum Singh and- others’ (Decree-holders) 
a .- Respondents. oF 
Baboos. Tarucknath Dutt-and Nil Madhub 
PE Sein for Appellant. . 
Baboo Doorga Doss Dutt- for Respondents, 
A right to future maintenance cannot be sold in : exe- 
cution of a‘decree, i > 
_ ‘Seton-Karr, J.—In this case the decree- 
holder applies to-the-Court to sell a -certain 
right of maintenance’under a decree passed 
iu - favor of the’ judgment-debtor. The 


Judge has‘ ordered the whole amount of | 


maintenance to be put up for sale. =: ->'t 
Two precedents in’ similar cases - havi 

been placed before us, viz. Weekly Reporter, 
Volume V,’page 111 of Civil Ruliugs, aud 
Volume -ILI,. page 16" of: ‘Miscellaneous 
Rulings. 

in those 


1 


* the - properties were “mortgaged to “him; | and future,.to be sold.* %7. 
7 f woe ai Sigs oa ITEA a F i B 


* those properties as ‘they ‘atdod at the tinë] intended the right to, maintenance, “present 
* E 3 i z ROP Fh ae ee ees Pte ad ae Tee) 


ead 
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2 We set aside tlio Judge’s order, or. alier 
“we amend it, so that the Pdeor ee-holder may 
A only- put’ op to sale the right of the debtor, 
if it still exists, to receive the arrears of 
x maintenance for the period’ above mentioned; 
i.e. between February. 1860 and the 28th 
“oF March 1866. ~- 
`, -.The appeal is, „consequently, decreed? with 
costs.: T 





sy 


Phe A i 





aT , Present; l o 
„The Hon'ble JP Koria and W. s. f 


Setón-Karr, „Judges. 


‘Sale in. Executlon—Rights of 
|. purchaser. 


<. Case No. "3046 ‘of “1866. 


Special Appeal from a decision aia’ by iy 

į the “Additional. Principal Sudder . Ameen, 

| of Mymensingh, dated the 25th August 
+1866, ‘affirming a decision passed by the 

`. Moonsif of Nickle, dated the 25ih 

ie | November 1865. 


. Chunder Kant NE Talookdsr ‘and... 
another (Defendants). Appellants, f 


; versus, m 


' Bisesti Gümsh Chuckerbutty Cia 
9 Respondent. 


 Baboo Romesh Chuniler Mitter for - 7 
+ Appellants.. ae 


r 


Mae : : s ` 

` Tena aN 5 

w, . * ` ae 

“ aasia 
SS 


Baboo Sreenath Doss for “Respondet. 
oS ý 
- te a sale takes place i in execution of a deerce in force 
- -arid valid at the’ time-of sale, the property in the thing 
’ sold passes ta the purchaser, 


3 . Per Norman, Ja~TE ‘the decree or ‘judgment be after- | 
~. wards reverséd, the reversal does not affect the validity 
+ of me sale or the title of thë purebaser. - 
= ae 6 
Sitou Kar, J.—Tae Principal Sader 
“Ameen has found-in thia ease that a certain 
* decree was obiained at & time. when Gouree- 
‘path was &, minor 3. that BASPA the 
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mother of Goureenath, fraldulently and collu- 
sively admitted a debt, which was a personal `- 
debt of her. own, and that, consequently, the 
‘plaintiff, who now’ sues as réversioner, has 
a right to recover «he property from the 
porchasers thereof, the - “special appellanta 
before us. ` 


- Now, we observe that: the purchase took’ 
place as far back as February 1838. “It took 
place in pursuance of a decree of .Court- 
making Ramprya liable for a debt-as heiress = 
of Goureenath. The, defendant, ‘special 
appellant, takes his title from: that sale.and ` 
purchase made in open Court, The-decree ` 
ander which the sale was effected, has never 
been reversed. Nor is collusion imputed to 
-the special appellants, purchasers, Collusion 
is, indeed, imputed to ‘the’ decree-holders: in‘ 
a general way, but me are not made parties, 
to; the suit, 


This being the - -case, we hold that ‘it was 
„not. competent -to the Court, in. this.case; to` 
raise the question of fraud as against, the. 
defendants,” purchasers, or to impugn the 
title which they derived from their sale and _ 
purchase effected in open Court ` and - in 
pursuance of a decree. ‘We might even- go’ 
further and say that, had the decree been set. 
aside on. the “ground of collusion ‘between 
the ‘decree: -holder and Ramprya, the defend- . 
ants, as, bond Jide purchasers, would ‘still 
have been entitled to retain their purchase. 


‘In this view of the’ casa, holding ‘that ‘the 
Courts had. no right to raise the question , 
which- they did raise, and that no’ cage is-< 
| made ‘out, even prima ‘facie, against - ‘the 
defendants, we reverse the- decisions- of both - 
the Lower Courts, aud decree- the appeal with 
-cósts. This vorder ; will, of course,’ only ` 
apply to ‘the share’ of Goureetath. which 
alone passed by thé sale to-the purchasérs,- 
“As regards ‘the share of Mothooraiiash, _ the 
| order ‘of -the' Lower Courts’ will stand good. 
Exch party may pay “their. own costs in ‘this 
appeal, - : : 


: Norman, Seat: euitively | concur in “this - 
judgment, . It is - important to observe that, 
if a sale takes’ place in execution. of a decree 
in.force,and valid at the time of the sale, the 
„property. in the thing sold passes to the 
purchaser ; and if the decree. or judgment be 
afterwards: reversed, . the reversal does- not 
affect the validity of the sale or the title of 
the purchaser. The question will be found - 
.to be. discussed in Dow versus Thoin. -1 
“Maule and Selwyn; .425°; Goodyere™ versus” 
Ince, Croke and Tame’, 246 ; . Manning's 
Gis, 8 Reports, 94 B. : 


188, . 


Uwe, 


$ 
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a 


Da oe 


aie Hon! ble ` i 5. ‘Jackson cand ae Ar without ‘having stich: evidence,- no decree 


, |eould' be passed which: an Appala ‘Court 
‘| -would-bé likely to affirm, - 


ae Glover, ‘Judges: 


Remańd — “Evidence: (Reception - of 
aastonst ge Speoe) 


"Cases Nos. 312 to 318 of 1866. 


had not ‘been completely heard, sa that it 
was an- error in the: Court below: to’ détermine 
all these ‘cases at once. -He-contended’ that 
thé evidence as to possession in the several 
‘sults would hhave_ been‘ distinct, and’ that, 


“We cannot- accede- to this prayer. It is 
quite clear, on reference to the proceedings ia 


‘| the Recorder’s Court in several places, and 


more especially from what took place on the 


‘|. 15th August 1866 at which time the case for 


Regular Appeals from @ decision passed-by 
Dr. W. H. Clark, Recorder. of Moul- 
mein, dated-the 24th August. 1866. 


R. Snadden (Dofendant) Appellant, 


versus” E 


Todd, Finlay and Co. ata otheis (Pina 
. Respondents. 


“Mr. R. V. Doyne, instructed by Mr. J. W. 
‘Mirfield, for Appellant. 2o 


Mr. A T.T. Peterson; instructed by “Mr. 
“Sanderson, for Respondents., 


Bie — Whether, under Sections | 851 ‘and 352 Act 
VILI of 1859, when, several eases are tried together, 
.a remand can be allowed for a new trial on the ground 
that the plaintiff's: evidence had not been completely 
heard, and that it was an error in ‘the “Court: below to 
determine all the cases at once,” 

Even additional evidence cannot be admitted in appeal 
without any substantial reason to be recorded | iu the 
proceedings, z Ma 


Jackson, J. J.— Tesi are all ‘appeals from 
the Recorder's Court at Moulmein. : 

That Court heard ang determined with the 
regular suit No. 153 of 1865, eleven other 
cases, in all of which it gave judgment, for 
the plaintiffs; and séven of: those eleven 
eases, being within the limits of value 
appealable to this Court, were appealed with 
the first named’ suit 153, which was the 

: subject .of the appeal.No. 298 disposed of 

by our. judgment of the 22nd March. 

Qn the appeal in these cases beitig opened 
by Mr, Doyne, the learnéd Counsel . (Mr. 
Petersou) for the. 


298, he could ‘not. hope” to.. support: 
- decision in these cases as it stood, urged that 
. they ought to be remanded for a’ new’ trial, 


on- the e ground that ` me pans evidence, He these proceedings. 


Py 


Civil 
“we should be competent to remand these 
-cases, if even we thought that justice re- 


respondents -inter posed; ` 
‘and’ admitting - that; after. our judgment i in. 


athe | 
‘the-several decrees of the Court’ below, and 


the plaintiffs in No.,1 53 liad concluded (see p- s, 
52 of the printed book), that the plaintiffs © 
deliberately elected to be bound by the- 
‘decision of the Court in the lst case, and 
see the order,of 8rd October 1865, p. 12 of 
the same book, by which it is declared to be 
agreed between the patties that the evidence 
to be given. in’ the one case* should be 
evidence ‘in all the-cases, and the Court 
below, af-‘the plaintiffs express request, 


| proceeded to adjudicate aE all the cases 


simultaneously, - 


Itis not, ‘contended, that- i evidence in 
‘the other cases, if they hnd- been separately 
tried, would have been’ of a different kind or 
better than the evidence adduced in 
No. 158 ; and we cannot shut our eyes’to the 
certainty ‘that if we sent these cases. back to 
be re-tried (if, indeed, we are competent to do 
so) after our judgment in the appeal ir 
No. 153, we should be simply affording the 
plaintiffs au opportunity of making a` new 
case framed so as to.meet the exigencies of 
our decision, 


But, in fact, it is- extremely doubtful 
whether, in. accordance with the Code of 
‘Procédure, Sections 351 and 352, 


quired us to do so. 


-We might indeed permit the fauention of 
additional ‘evidence. But, assuredly, the facts 
of the case would afford no justification for 
our doing'so, and we are bound by a, recent 
decision’.of the Judicial Committee (in the 
case of Sreemun Chander Day vs. .Gopal 
Chunder’ Chuckerbutty). ‘to abstain from 
admitting further evidence in appeal without 
any substautial cause for so doing, to be 
recorded in the proceedings. i 


` We have ther afore no choice but to reverse 


we: reverse them accordingly with all costs 


ERO a 
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SIE Civil : 

is "The 2918" March 1867, 2° 

T wo a Present: 

The Hon'ble F. B: Kemp and F. A. Glove; 
$ ‘Judges. 


Bagor. 


Casé No. 3228 of 1866. 





“Shea Appeal from i a decision aad by- 


. Baboo Mohendronäath Bose, Officiating- 


Principal Sudder' Ayeen of Hooghly, | 


“ dated the 10th September. 1866, reversing | ` 
: a decision passed by Baboo Kishen? Mo- | 


|. hun; Maokerjee; Moowsiff of Panilooa; 
` dated. the. 12th Decenibér 1865. 


Bs ~t “t 


ht: Ram Kristo Manjhee.. ‘and. another n 
í gi a Appellants, ' 


ka i FEL rA versus ae 


Y ’ ` z 


'_ Miičamnt E S P Bibee (Paint) 


tas :, Respondent. 


r 


:'Baboos tool Chunder. Mookerjee and Ifo; 

n> 7 hendur: Lal Seal for Appellauts:-’ 

ae a | Baboo Roopnath Banerjee for y 
i Fepondent, 


* Mortgage: debts are ‘sndivisible eran where there ‘i is 
-a distinct notice on the face of the mortgage- -deed of the 
`  geparate shares of the mortgagois. , 
`., One co-mortzasor or his representative may redeem 
~ the entire ésraté, if joint and undivided, by ee of 
-the-whole of the mortgagezmoney. , : 


aS , Glover, J:—Tars was ‘a suit. on tha part-| © 


se ` of two, cọ-sharers in a small property, consist-, 

ka ing of 6. beegnhs of land, to redeem the 

_ same Vy,- paying off the amount advancéd by | 

- the morteagees in 1224 B. S. to their. 
aucestor Abbas. Ali. 


- The.defeudauts pleaded . an absolute sale 


in 1245 B. S. 
- The Court of first instance originally dis- 
-missed the suit oú the issue of limitation, 
7 pat’ on remand, gave & decree in favor 
. :of Ameeroonissa, one of the plaintiffs, for 
` her 4 annas share of the property, throwing: 
" out the claim of Tonoo, the-other co-sliarer, 
"as On the ground that he had admi:ted the siile | 
"+ Of-1245,.dnd- had s0 waived his-claim, * 
. The Moonsiff, however, found the kubala 
f “of, 1245 not proved, ` 
The Principal, Budder Ameen nplield this, 


‘prier as -regarded the genuineness of the |. 
kubala ` of 1245, “and decreed the. whole: 









Miorigage— Hedemption by co-mort- | i 


E a de 


a. co haben 






r 


-| ngreements are fonnded. 





on the eross-appeal of ‘Tonoo, wo pleaded ` 
. ignorance of the so called admission . made 


in his name, that it was ‘immaterial to the ` 


issue, inasmuch as, under avy circumstantes, 
a co-mortgagor or his representative ~ had 


| the power “to ‘rédeem the eutire “Property > 


(mortgaged, 





‘that, as ‘Tondo had admitted the - gale’ “of: 
t1245 and had, by s6 doing,ewaived’ his claim ` 


‘1 to edeem so much of the _property, as ros 


presented Tonoo’s share, viz, 12 annas, must 
‘remain with the ‘defendant, - and. that 
Anjieeroonissa could have no claim to ite. i 


“Wo consider, this objection untenable. -$ 


` Had Tonoo been’ the sole- plaintiff ‘in this. 


suit, proof of his admission of the sale of, 
1245 would have amounted toʻa ‘waivor of 
bist individual rights in , the property as 
holder of an equity of redemption. “But, as- 


Ameeroonissa was n co-plaintiff, and ns. ‘the e 


„Principal Suddér Ameen has found as`a fact 
„òn evidence thnt-the. mortgage of 1224 T 
valid, and that there was no sale in 1245," 

is immaterial to consider whether Tonoo, aid 
-or did not make the admission. referred “toy 
‘inasmach „as Ameefoonissa ‘would; by “law, 
as one of the representatives of Abbas Ali, 


have the equity of redemption as-regards the ite 


entire property mortgnged. - 

Tt i is Sontended by the - ‘special appellant 
“that Ameeroonissd would be only éutitled, 
under the Lower Courts” finding; to redeem 
‘het 4 annas share of the property, and-one 
„ease has been cited (Mukhun 
Wuzeer Ali, 4 Select Reports, 32) in’ support” 
of ihe argument’ that the heir of an original 
‘mortgagor can redeem such. shure” of. the 
estate as comes to him by inheritance, and 
‘ therefore by ànalogy -can claim no- ötlrer, 
‘But this view of. the. law. -has been con- 
_travened by later decisions, nod is in “itself. 
wholly inconsistent with the principle’ that 
all: mortgage debts are inditisible. .-For, “WF. 


“this were not so, and’ if the right of å - 


mortgagor béenme_ split- up ‘and vèsted , iù 
twenty different pérsous, encli of them would 
bs' entitled to, come forwar d' and ‘Sue to 
‘redeem the tivetitieth- -part of the property ‘ou 
‘paying the twentieth part of-the debt due, 

a-system which wonld expose morigagees to 
‘enilless- annoyance and litigation, and is quite 
opposed to the principles on which mor mage 


ou Mortgages, 3rd Ed., poge 136, ° ee 


` This rule would not apply slie there i is 


h distinct notice on the face of the niortgigė- 


` claim in favor of ‘Améeroonissa, ‘observing .doed of the separate shares Of the mortgagors, 


ee 


Lal versus . 


Vide Macpherson . 


The duly point taken in special appeal: is” l 


° 


~ Babons Kalec- Prosunno Dutt, 


-îm the Full- Bench- Ruling. of this Comt fw" 


1307. | Civit 
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but there” is. "no such contention in “the 
present case. - | 1 


The ‘principle that oùe- out -of two: co~ 


mortgagors. or ; their -representatives ` ean 


redeem the entire estate, where such estate is, 
joint’ and undivided,, by. paymeiit: of ‘the: 


whole óf the’ madrtgage money; is: laid" down 


‘the case of Maliaranee Wuzeerunissa ‘versus 
Bibee Saedun and 
Reporter, page 240). - i 

And following this. precedent, we think 
that the Principal Sudder Ameen’s’ order 
giving to. Ameeroonissa the . 
redeeming the entire property mortgaged by 


„Abbas Ali, should be maint: ined; “and this 


spott appeal ‘be dismissed with costs. ` 


Pi 7 
` ` A - ae 





The 29th March. 1867. 


_Pr esent.: 
"The Hon’ble F. B. Kemp and F. A. Glover, 
. Judges. . 


Section.73 Act VIII of 1859—Inter- 
‘venors being made parties toa suit 
—Mortgage. 


-Case No. 8245. of 1866. 


‘Special: Appeal fr om a decision passéd by 
Baloo K ylash Chunder Deb Roy, Prin- 
: pal Sudder Ameen of the 24- Peigunnahs, 
, dated the 26th September 1866, reversing 
a decision passed, by Buboo Brojéndro 
` Coomar’ Seal, HMoonsiff of Russirhaut, 
dated the 23rd February 1866. : 


Saroda Fershad. Mitter (Plaintif) Appellant, 
Piny versus 


 Kylash: Chiirider Banerjee. (Datenasi) 
. Respondent. -" 


Khettur 
-Méohun Mookerj zjee, aud faruskaath Sein 
for Appellant, 


Baboo Chunder Madhub Ghoie For: i 
Respondent. oo 


- ‘An intervenor claiming under a title adverse’ to: that | 
set up both by the platutiff and the defendant, maybe . 


made a defeudant under Section 73-Act VIII of 1859, 
if his interest in the subjéct matter of dispute is 
likely to bè affected by the decision. between *them,— 


-as in a suit-for possession by foreclosure of a ntortgage, 


in which the defendant. admitted: the fact-:of the 


mortgage, but the intervenor came in declaring the 


mortgage to be false and ccllusive betweeñ. the: alleged 
mortgagor and mortgagee fur the purpose of depriving 


him of a mokururee tenure which he held” in ‘the’. 
alleged mortgagor's estate. ' a 


others (6 Weekly- 


power of]. 


-Appellant (Weekly ‘Reporter, 


Glover, J.—=Teits:.was a suit for: posses- 


*|.sion of certain Jand-by foreclosure of-a mort- 


gage.’ The first, deféndant-ndmitted: the-fact- 
of the ‘mortgage, but raised an a ai 2s- 
to' notice of “foreclosure. ° 
‘The’ second ‘defendant (who appenrs ‘as 
spécial respondent in this censé) came in as 
‘an intetvenor under Section: -73 Act ‘VILL 
of 1859, and déclared: ‘the mortgage’ to be a 
collusive transaction between the. plaintif® 
and the first defendant, the object: of whiol> 
was to oust him from a mourosee tenure: 
héld within the. defendant's esinte. 
- Phe first Coart found that notice of fore- 
closure” was’ duly* served, that the pliint§, 


‘iff was.entitled to. icdecres on the adinission., 
fof the. mortgagor defendatit, ‘and that. the 
,morigage y was not collusive; 


‘The Principal Sudder Ameen, on’ appeal, 
held that the mortgage was collusive; and 
| that, supposing-the mortgagor defendant to 


have adinitted the- factum of the mortgage, 


it could not'affect' the right of:the inter- 
-venor defendant when fraud was proved. 

It is urged in‘special- appeal that the 
‘intervenor was improperly made a defendant 
ander Section 73 of Act VIII of 1859, and 
that, as hehad no interest iù the subject matter 
of. dispute, he could notimpugn the plaintiff's 
title, or throw doubt on the transnetion be- 
tween him and the: mortgagor ‘defendant. 

In support of this contention, -we have 
been „referred. to'a decision.of.this Court of 
the 26th Febrhary 1867, Joy. “Gobind Doss, 
page 201) 
wherein it is laid down that, where ‘an inter- 
venorconies in, wliose title is adverse to that 
set up both by* plaintiff. and defendant, and 
whose’ interest would not be affected > by the 
decision between them, heshould not be made a 
defendant. No doubt, this would be so ; aud if 
it'weie shewn that the special respondent, the 


holier of a mokururee tenure ‘within the de- 


fendant’s estate, had no interest in the. deci- 
sion òf the present suit, the objection would be 
tenable. But, so. far from this being the 
cnse, we find, -on turning to the plaint that 
the -alleged mortgagée demanded. to -be-put 


| into ‘Khas possession of the land, with all 


upon. it; and had he got a decree iu “the 
terms of his plaint, the intervenor defendant 
would: have been ousted from hiş holding, 
Clearly, therefore, he had -a very distinet 
interest in the result of the case, aid was 
properly made a‘defendant under Section 73, 
and the precedent quoted does not apply. 


< Wë observo, farther, that the special ap- 
pellant never raised’ any objection to the 


-l intervenor’ 8 being made a defendant by the 
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Gourt of first instance, although the ground 
: of his intervention was clearly set forth in 
his pleading, and an issue drawn up, in 
‘accordance: with it. The case went to trial- 


ôn- that issue amongst others, viz. that the- 


mortgage propounded by the plaintif was 
- false and collusive between him and the 


alleged mortgagor, for the sole‘end of denriv-- 


, ing the intervenor of his mokururee holding. 


_ cial respondent’s objection. We think that, 


nder the circumstances, he was fully-justi- | 
ees ‘in considering the point, the mortgagor’ 8 | 


and as dis 


_ «gdmission notwithstanding; : 
we cannot 


-decision on it is one of fact, 
interfere with itin special appeal. 


` costs.. 





“The ‘29th March 1867. 
aai ` Present: 
The Hon’ ble L.. S. Jackson, Judge... 


Picaders and Mooktears (Charge of 
> . misconduct against). i 
Miscellaneous Appeal froman order E, 
by Mr: H. C.. Richardson, 
ae of Tipperah, dated the 4th Decem- 

ber 1866. 


Sudurooddéen Matiomed Mooktear, 
3 Appellant. - 


` Baboo Sreenath Banerjee, ‘for. Appellant. ` 


_ Any charge of misconduct against a pleader, or mook- 
tear holding a certificate under Act XX of 1865 other 
than a recorded conviction of a criminal offence, must 
bë made and . substantiated, and.a report submitted 
to the High Court as provided by Section 16. 

THE petitioner was a mooktear in the Dis- 
trict of Noakolly which is subject to the 
jurisdiction of the Judge of Tipperah. 


Meah were committed to-the Sessions Judge 
on, a charge of falsely bringing a suit and 
= fabricating false evidence.: .. These persons 
‘were convicted and sentenced: 


_Tudge that the petitioner was also implicated 
-in the- matter, and the Judge thergupon, 
“without hearing the petitioner, summarily 
pssséd an order declaring that. it was not 
proper that he should be retained in the situ- 


ation of mooktear, and ordering him to de 


removed. 


- ‘The Judge's o or der i is altogether irregular 


_and beyond his power to make; and must, be 


‘quashed. Any charge of misconduct against. 


THE (VRERLY RipoRTER. 


- We, therefore, teject this application with | 


Sessions | 


Two: 
persons named Islam “Meah and Chowdry- 


A representa- i 
; tion” appears to have been -made-io - the’ 





tiunngs, LYOL YLL.. 


EN 





a -pleader or mooktear holding a certificate 
under Act XX of 1865, other than are- 
corded conviction of a cr iminal offence; must, 
be made and substantiated, and a report.sub- 
mitted to this Court as provided in ‘Section 


16 of the Pleaders Act. 


- It is stated that the petitioner’s certificate l 
of: mooktearship has- been taken from him.) 


If so, the J udge will restore it, 

The Principal Sudder Ameen has held ‘on | . a 
tho “evidence that the mortgage was collu- | 
give- and fraudulent in the terms of the spe: | 





oi The.29th March 1867. a 
a Present: ss 
; _ The Hon'ble L. S.. Jackson, Judge.. ` s 
„Jurisdiction (of Wich. “Court)—Small 
; Cause Court—Res judicata. . 


Mocim Appeal from an’ order. 
passed by Mr. J. Weston, Judge of the 
Small Cause Court of Jenidah in. Jessore, 
‘dated the 18th February 1867. > 7 


| Brommo Roop Gossain (Plaintiff) sirens 3 


VETSUS 


: Annid Moyes Debia and others (Defendants . 


Respondents, 
Bandi Sreenath Doss and Sreenath 
Banerjee for Appellant. 
t .» No one for Respondents. 


- The High Court has -no jurisdiction to compel á, 
Court of Smali Causes to re-hear a suit dismissed by 
the latter Court on the ground of res judicata, 


., PETITIONER applies for an order to compel 


.| the Court of Small Causes of Jenidah to re- 


hear a suit brought by the petitioner. which , 
has been dismissed by that Court on the. 


‘ground of the same cause of action having. 


been’ already heard and determined. by: 2 
Court of competent jurisdiction. - 

- It‘appears to me that: this. Court has no 
authority tọ- make such an order. This is- 
not a case where the Court of Small Causes ` 
thas declined jurisdiction, or has refused to 
do that which the law directs, The plaint 
has been received, the defendants’ answer 
has, been heard, an issue has been framed 
and tried, and upon that issue the Court has 
determined (it may be er roneously ) that this 
wasa suit, the cognizance of which is barred 


. by Section 2 of. the Civil Procedure Code. 
To enter into, the correctness of the, de- 
eision on this point would be in fact to - 
‘ antertain an appeal from the Court of Small 
.Causes -whieh “this Court is not authorized; 


to do: It might as well be said, ia” my 
opinion, that if, in the. course of hearing-n ` 
eiure, the Court should have’-erroneously 
admitted that, as evidence which was-not. 


1867.], Ciril 





evidence, this Court would- be -competent ‘to. 
entertain an -appeal on that-ground’ to set 

aside the judgment passed. ES 
Ir- appears to me that this: _ application 
must be refused. Aw _ eons 
Ke o. ea acne 


Se cy 





; "Hes : Sate 
The: Hon'ble Lr S. Jackson, ried 
Civil Court Am en (Appointment òf). 

Case No. 140 of 1867. _ 
Miscellaneous Appeal from an order pass- 
ed. by the Officiating Judge ‘of: Chitta- 
gong, dated the 22nd January 1867.- 
Mahomed Khairoollah, Appellant. 
Mr. C. Gregory for Appellant. 
A person who does not hold a certificate of pleader- 
ship is not eligible for a Civil Court Ameenship. 
PETITIONER s complaint is that he being 
a person qualified. for the situation of a 
Civil Court Ameen “under , the Circular 


Order‘of the late Sudder Court of the 6th- 


November 1857, and having actually, filled 
such an office until its abolition by reason of 
reduction of establishment, ` 
having again occurred in the’ situation of 
Civil Court Ameen in. the District of Chitta- 
gong, he made application for the vacant 
office. The Judge held an examination of 
‘the candidates, and has appointed’a person 
whom he considérs ‘to be better ‘qualified, 
but who has not the qualifications’prescribed 
by the Circular Order cited. ` 

-If this had been a case in which the 
` Judge, having to choose betiveen two per- 
sons similarly qualified under’ the Circular 
Order, had rejected the petitioner “and 
_ appointed some one else, I should not haye 
thought it proper to interfere. But as it 
appears . from the Judge’s' roobakaree 


‘dated’ ‘the 22nd January last, a copy- of}: 


which is befere me, that the -person se- 
lected is not qualified by holding a certifi- 
‘cate of pleadership, but merely .passed what 
the local authorities ‘considered a favorable 
„examination, and was not passed by ‘the 
High.Court, I think it right to -signify this 
` Court’s disapproval of, the’ appointmen 
i ada and todireet the J udge to make anew 
appointment, and I accompany: that. direc. 
tion with the strong expression of opinion 
that, if the petitioner has served with- cred- 
it iu his «previous incumbeñey Sof” the 
` Ameenship, and ifhe be efficient ahd - there 
‘ is nothing against his character, he: ought. 


a 
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not to. be subjected, after having’ served 
several years im that capacity, to a fresh 
examination, but ought, if there be no pre- 
ferable-enadidate properly qualified, ‘to be 
appolnten to the vacancy. rs 


© ,Dhe' 29th March 1867. 
g Present : 


i Tho Hoi’ble H. V. Bayley ‘and Shumboonath 


Pundit, Judges. - 
Sale (Completion of)—Registratioig 


~ e. Case No. 3309 of 1866. T 


Special -Appèal from a decision passed by 
the Judge of Dacca, dated the 12th Sep- 
tember 1866, affirming a decision passed 
by the Sudder- Ameen of that District, 
dated the 20th February 1866. 


Kalee Churn Giree Gossain (Plaintiff) 
Appellant, © 


` VETSUS 


Lalla Muddan Kishore and others: (Defend- 
ants) Respondents. 


Baboo Issur Chunder Chuckherbutty for 
Appellant. 


Baboo Romesh Chunder Mitter for 
Respondents. 

A sale might be complete, and if still might be a 
condition of the contract that the purchase-money was 
to be paid afterwards, and the deed in evidence of the 
contract may not be completed. ‘The bare- fact of the 
deed: not being registered would -not annul a sale if, 
by mutual agreement, a sale had already been made. 

Pundit, J-—We think it proper to remand 
this case to the Lower Appellate Court, in 
order that-it may clearly find whether the 
deed ‘of sale, which plaintiff says was 
executed in his favor, was returned by the 
plaintiff to his vendor after they both failed 
to get it registered, a fact found by the Court 
of first instance. , : 

if this return of the deed be proved, the 
special appellant will have no ease. 

- If that fact be not-established, the: Lower 
Appellate Court should more’ distinetly 
assert- whether if agrees with the Court 
of first instance in’ holding that it is 
proved as ʻa fact that: the sale was not to be 
considered as complete before the entire. 
purchase-money. was paid, and before the 
deed’ was registered; or whether it only 
decides that the deed ‘not being registered, 

and the entire consideration not being 
paid before the said vendor sold to another 
party, it is to be inferred as a question of 
law „that the sale had not become complete, 


« 
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‘go. ns:to.make the caso! ‘only of a contract’ to: 
spell. ` i 
A salo- might: he completed, “and. “it still: 
tmight be a condition of the-eontract that the 
purchase-money was to be paid afterwards, 
and the deed in-evidence ‘of the contract 
»may-not’ be completed., The bare fact of. 
the.-deed not- being registered would not 
annul a sale if, by ‘mutual agreement, n sule 
had already been made.. 
no We, accordingly, remand this case to 
the Lower Appellate Court to re-try the case 
with reference to the above remarks ; and the 
La idence of the vakeel employed. viz. Boroda 
Kinkur Ray, might well be taken in or der to 


“arrive at pr ‘oof of the acts and intention of- 





‘the parties. His kyfeut: is no legal 
evidence. me) . : | 
we i 5 | 
qE Vie 30th March 1867, 
a ` Present: : 


The Hon'ble W. S. ‘Seton-Karr, and L. 8: 


‘Jackson, Judges, Ki 


Sale nador Act, VIII of, 1835—Ħold-' 


ing iù a ‘Khas Mehal—Rights: of 
“purchaser. ` ` 


- -2 Case'No. 3285 of 1866. = 3 
‘` Special „Appeal from, a decision passed by, 
ae y ‘the Second Principal Sudder Ameen of 

-the ‘94. Pergunnahs, . dated’ ‘the -20th 
w ` Septeniber | 1866,, .reversing: a decision 


$ passed. by. the Sudder Ameen of ‘that |. 


sä eh :dated: the- 21 sé March 1865. ! 
ee Chunder. Shaha (Plaintiff). „Appellant; 
: “Versus ` 


‘Bingo Shurrio “Moyée Dossée Ditendast 
i Respondent. - 


: Baboo, Anund : Chunder « ‘Ghossal for] 
2 Appellant... .- ii. 


“Baboos ‘Sreenath Doss and Phuggobutty |} 


Churn Ghose for-Respondent, 


-‘ Sémble~ —The purchaser-of a hulding in a khas mehil | 
„ald under Act VII of.1835 cannot claim the position, 


. por privileges accorded by, Sections 37.and A2 of Act XI| 


„of 1859 to, purehusers’ of ‘permanently settled estates, 
- Sor of estates sold in districts not ‘permanently ‘settled, 
tf Bold for arrears ofrevenue, . . i 


© *.Seton-Karr, J.—Tue special appellant 


‘endenvours‘to contend’ that the plaintiff: thas}: 


: ‘acquired ‘the. riglits of the holder at-the 


cor iginal -sett lement, and-that' he'is not bound ? 


: by. any-laches-of his‘ predecessor such as: the 
eas Appellate Court*has found to exist. , 

- Lhe -purchase « of. the plaintiff, -iť appears, 
«Waa a- purchase. of ia" eens ins: Dehee 


-procedure of sales in 


' neither 





Punchanungram at a sale held by-the Depu- . 
ty Collector under Act VIIT of 1835. But 
there is nothing adduced, either in the shape. 
of: law or precedent, to convince us that ‘a 
purehnser of a holding in w khås mehat 
such as Punchanungram, can at all claim the 
position or privileges necorded to purchasers 
of permanently settled estates sold for 
arrenrs` of’ revenue, or of ‘estates in dis- - 


‘| triets not permanently ‘settled sold under 


similar „circumstances ; in other<words; that 


“he ean have the benefit of Sections 87 nd- 


52 of Act XI of 1859. Act VIH of'1835, 
we observe, merely changes the course of . 
certain cases, find... 
nowhere vests the plaintiff, with any such 
rights as those claimed. 
“Ta” short, there is nothing ‘whatever. ‘to 
lead’ us to. think that the ‘finding of the. 
„Principal Sudder Ameen to: the, effect- that 
.the plaintiff. nor his predecessors- 
ever were in. possession ‘is at all. wrong 
in law. ne 
F ‘Under these circumstances we dismiga, 
the. appeal with costs. . 


wr 


eet 


The 30th March, ds o et 
Present: : 


The Hon’blè H.. V. ‘Bayley „and | 
Shumboonath Puadit, Judges. Fed 


2 


qe 
= 


Sale of Howala for arrears of: rerit 


,.-7Ousut Howalas — Rights. of., Go- 
„Sharers. : = o 


P Case No. 3308 of T866. 


Special Appeal. from a decisioñ passed by 
i, the Principal -Sudder Ameen of Jessore; 
“dated the 29th September. --1866, | affirm > 
„ing `a decision. passed, by the Moonsiff of. 
'Khootneak, dated- me ith September . 
, 1865. 


Hares Giga: Bose (Plaintiff) Appeltant, 
versus 


Meharòonissa Bibee and ‘others (Detentants} 
a ce Respondents. 


Baboo Khetturnath Bose for, Appeltent./ Ss 


-Baboo L Bama Churn Banerjee „for f 
'* Respondents, : 


«A -shareholder is not- precluded. from ec ita 
whole ol a kowala, tenure sold bond fide for arrears of 
rent due from himself and ‘his.co-sharer, All ousué 
‘howalag created by the other'‘co-shurers fall with the 
“sale of the howala, unless -specialiy, protected, by ‘the 
kuwale-lease. . > 


A zemindar, may bring 4 suit for arrears only against 
the tenant, whose’ name is recorded in his serishtah ; 


andin execution of a decree obtained i in such a suity the 


oe 
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whole tenure may be sold, though others not recognized 
by the zemindar, as hi» tenants may be interested in 
the lease 

Pundit, J. — PLAINTIFF is the ostensible 
purchaser in execution of n décree for rent 
against Doorga Pershad Howaladar, Plaint- 
it? asserts before us that, -in the serishtah of 

the landlord, only the name of Doorga 
Purshad was recorded ; that the decree was 
for arrears due from the whole howala ; 
that even if others had shares in it by rights 
nequired from Doorga Pershad, they also 
were linble for these arrears on necount of 
the tenure recorded’in the zemiudar’s se- 
rishtah, 

These important points of the plaintiff 
have.not been enquired into by the Lower 
Appellate Court as fully as they ought to 
have been. 

It is said Doorga Per shad sold four 
anuns to Wooma Churn, and four annas to 
another person. Neither this last alleged 
purchaser, nor indeed any one holding through 
such purchaser, appear in this case. 

The dispute directly is between the plaintif? 
as purchaser in execution, and the defendant 
who sets up an ousut howala tenure for 
2 anúas of the 4 annas alleged to have 
been purchased ty Wooma Churn. This 
ousut howalndar (of 2 nnuas share out of 
4 annas of Wooma Churn’s alleged hownla- 
daree rights) proceeded ou his alloged right 
ly purchase to sue a ryot for rent and 
obtained a decree, which i is now sued to be 
set aside. - 

Plaintiff has now br ought this” action to 
have his title and that of the ousut howala- 
dar tried. 

It is, under these circumstances, necessary 
first to know clearly whether thé alleged 
two purchasers of 8 aunas held jointly :with 
Doorga Pershid, and if Wooms Chùirn 
held separate lands, whether the ousut 
howaladar of the 2 annas share held his 
Jand also separate as part of the separate 
lands of the four annas share. 

Plaintiff has the legal title. Nothing is 
shewn to us in law fo prevent Doorga 
Pershad as an original shareholder from 
purchasing the whole teiuré, when bond 
Jide sold for arrears due from himself and bis 
co-sharers,. Nor’ can tlie ousut howaladar 
shew that the plaintiff, if permitted to 
éarry on this suit, is likely tò have any 
advantage which Doorga Pershad as plaint- 
iff conld not legally enjoy. We think, ‘ther, 
that defendants cannot successfilly question 
the right of the plaintiff fo sue, even after 


Now, if it be found that the conditious 
of the original hownladaree tenure of Doorga 
Pershad admitted of the landlord selliug the 
tenure for arrears of rent, the sale in which 
plaintiff purchased will, under the Full Beuch 
precedent of 18th March lust, extinguish the 
ousut howala created by Wooma Churn, 
that -is, when Wooma Charn’s purchase 
of 4 annas is established.’ If Wooma Charu’s 
tight to create the uuder-tenure is not thus 
established, the ūnder-tenure will fall. 
But, in that case, it will not do so by reasou 
of the sale, but because it was not created ly 
a party competent to create an incumbrance & 
on the original parent tenure. If, then, >. 
plaintiff fails to prove such a reservation *” 
in the conditions of the lense of the howala, 
his action will fail. If, however, it be 
shewn on the other hand by the defeadaut 
that Wooma Churn’s purchase of 4 annas 
was duly registered or recognized by 
the superior ‘landlord, and that Wooma 
Churn paid his rents separately, thut, fur- 
ther, the suit against Doorga Pershad wus 
for arrears so “due, only from Doorga Per- 
shad, und that after a decree for arrears so 
due from Doorgu Pershad alone, the decree- 
holder expressly elected that the share 
of Doorga Pershad alone should be sold, 
then plaintiff will not be eutitled to disturb 
the ousat howaladar, because his purchase 
will then be found not to extend to the 
separate share of Wooma Churn, within 
which the ousut howala is situated. 


It will not, however, be sufficient for the 
defendant to show that Wooma Chura (as 
between him and Doorga Pershad) was not 
in arrears when the suit was brought, be- 
cause if he elected not to have his name 
recorded in the serishtah of the landlord, 
and the landlord did not legally recognise 
Wooma Churn as a purchaser, and further 
the landlord -boné fide brought an action 
for arrears due to him from the howala 
against the person whose name alone was 
recorded in his serishtah, the deerea ob- 
tained, in such a case, must be one against 
the whole tenure ; and, consequently, in exe- 
cution of it, the whole tenure must pass to 
the purchaser, though- by way of descrip. 
tion papers connected with -the sale may 
use the terms that the property so sold 


‘eousisted “of the “ interests of Doorga Per- 


shad.” 


Under all these circumstances we think 
it riglit to remand tlie case to the Lower 
‘Appellate Court, with a view to its being 


it has been found that plaintiff is a purchas- ' re-fried with reference to the pr eceding 


er in-trusé for Doorga Persliad. 


remarks. 
g€ 
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- The 12th March 1867. 
Present: 


The Hon’ble L. S. Jackson and ` 
F. A. Glover, Judges. 


Joint Hindco Family—Construction. 
(of Sontan.) ` 


Case No. 3181 of 1866. 


Special Appeal from a- decision passed by 

„Bahao Luekee Narain Mitter. Additional 

oe “Principal Sudder Ameen of Mymensingh, 

dated the 17th September 1866, affirming 

a decision passed by Baboo Joy Chunder 

. Biswas, Sudder Ameen of that District, 
dated the Tih May 1866, 


Kisto Kishore Bhuttacharjoe and others - 
AER Appellunts, 


versus ~ Co 


Seetamones Bhuttacharjee and others 
. (Defendants) Respondents. : 


Baboo Nilmonee Sen for Appellants. 


Baboo Mohinee Mohun Roy for 
Respondents, | 


The word “ sontan” oceurring in a deed of agreement 
between eo-sharers, members of a Hindoo family, was 
construed to mean issue generally, and not male issue 
merely. 


Jackson, J.—Tuis is a special ppeal 
which turns entirely upon the construction 
of the Bengalee word Heh (sontan) occur- 
ing in a deed- reciting certain articles of 
agreement between co- -sharer s, members of 
a Hindoo family. The. words after setting 
out that there were four co-sharers, are 


cH, BIRT ale ARS Ra a aaas, that is 
to say, ‘if any of us co-sharers should have 
no offspring (sontan), then the wife of that 
one shall not take that co- ~partner’ 8 share, she 
“shall receive only maintenance.’ The 
Bengalee as to that ‘ foutihissa” or share 
“which has lapsed is the“ sontan of all o 
us shall take it in equal parts,” 


> ‘The question i is whether the word “ son- | 
‘tan’ means in its original sense “ issue” | 
generally, or in the mort“restricted sense in 
which it is sometimes ‘employed locally; 
‘male issue’? The plaintiffs in this case, 
are the surviving co-sharets, and the defend- 
ant is the daughter of one of the co-sharers, 
“and the plaintiffs suit is to obtain from the 


-| sontan of the different co-sharers, 


daughter the share which she has taken 
from her deceased father. Both the Lower 
Courts which, as it happens, have been 
presided over by Hindoo Judges, have taken 
the view that sonfan means ‘ issue” 
generally, and that the use of the word is 
not ‘intended to exclude daughters ; they 
have consequently dismissed the suit. It 
would certainly be somewhat presumptuous 
in us foreigners, sitting here in special ap- 




























Courts in a matier of purely vernacular 
usage and language. If I were at liberty 
to consider the effect of this expression and 
ofthe document independently, I should be 
inclined to say that the intention of the 
“parties might have been to exclude the 
daughter, but that they had not carried out 
that intention in the words employed. . 

It is provided that, in the event of any of 
‘the co-sharers dying without sontan, the 
wife was not to take; itis not stated that 


death of such person, and his wife being ex- 
cluded, the sharer is treated as fouti, that is, 
the share has lapsed. But then it is further 
provided that the sontan, that is, the 
shall 
take that share in equal parts. 
to me that these words are not sufficiently 
stringent absolutely to exclude the daughter, 
and that we ought not to exclude a legal 
heir according to Hindoo Law from the share 
which would properly go to her, unless the 
intention,—if there was an intention,—and 
supposing the existence of a power of those 
in whom the property was vested to exclude 
her, has been expressed in legally sufficient 
language. 

For these reasons I think we are bound to 
uphold the judgments of the Courts below. 


But there is another -circumstance which 
I think it would be wrong to exclude from 
our consideration, which is this. This do- 
cument of which our consideration is asked, 
is executed between four persons, three of 
whom were males, and the fourth was a 
lady, and she purports to execute it on be- 
half of her minor son, Dinonath Surmah. 
It is the daughter“of this very “Dinonath 
whom itis now sought to exclude by the 
interpretation of this document. It is not 
shewn to us that Dinonath, when he arrived 
at maturity, either verbally or by ony 
written document ratified ‘this agreement, 
entered into on his behalf by his mother. 
It seems to me that it would be altogether 
impossible to‘ exclude the daughter of 
i Dinonath by a reference to. the terms- of a 


peal, to overrule the decisions of these two . 


the daughter was not to take; but on the | 


It appears - 
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document which was never executed by 
him, but by his mother on his bebalf and 
during his minority. 

It seems, therefore, absolutely necessary 
to affirm the judgment of the Court bélow, 
and to dismiss the plaintiff's appeal with 
costs. E i 

Glover, J.—I concur. 


The Ist April-1867. 
Present: 


The Hon'ble G. Loch and A. G, Macpherson, 
Judges. 


Hindoo Law — Guardianshiv and 
Marriage of minor—Grandmother 
—Stepmother. č 


Czse No, 550 of 1867. 


Special Appeal from a decision passed by 
the Judicial Commissioner of Chota Nag- 
pore, dated the 14th February 1867, 
reversing a decision passed by the Deputy 
Commissioner of Hazareebagh, dated the 
18th September 1866. 


Maharanee Ram Bunaee Koonwaree 
(Plaintiff) Appellant, 


versus 


Maharanee Soobh Koonwaree and others 
(Defendants) Respondents. 


Hr, W. A. Montriou and Bahoo Sham Lal 
Mitter for Appellant. 


Messrs. R. V. Doyne and R. T. Allen, 
Bahoos Kishen Sueca Mookerjee, Mohesh 
Chunder Chowdhry, and Dwarkanath 
Mitter, and Moonshee Ameer Ali for 
Respondents. : 


According to Hindoo Law a paternal grandmother 
has a preferential right over a stepmother to the guard- 
janship of a minor. 

The paternal grandmother, with the assent of. ths 
“nearest male kinsman on the father's side, bas (in pre- 
ference to the stepmother) the right to dispose of a 
minor in marriage. 

Sembie.—The expression “ Principal Court of Original 
Civil Jurisdiction in the district.” as used in Act IX of 
1861, means the Principal Court of Ordinary Civil 
Jurisdiction. 


A 


Macpherson, J.—By consent this special 
appeal and motion came on together for 
hearing. 

The suit ont of which they arise was 
instituted in the Court of the Deputy Com- 
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missioner of Hazareebagh, the appellant 
being the plaintiff. 
The suit was for a declaration of the 
plaintiffs right to the custody of her minor 
stepdaughter, and for her custody,’ with a 
view to carry out a certain marriage contract 
approved of by the plaintiff. There was 
{also a prayer for an injunction to restrain 
ithe defendants from interfering with the 
plaintiffs right to the custody of her step- 
daughter, and from interfering with the 
plaiutiff’s giving her stepdaughter in marri- 
age in the manner proposed by her. The 
defendants to the syit were the grandmother§ 
| and , Step grandmother of the minor, the*, 
ininot’s nearest male kinsman (on her father’s" 
side), a person to whom the grandmother 
proposed to marry the minor, and the father 
of that person, with others whom we need 
not further refer to. i 

The plaintiff is the wife of the Rajah of 
Dhunwar, and;the minor is his daughter by 
another wife now dead. There is no other 
child of the Rajah’s now alive, nor any male 
relation nearer than the defendant Gunga 
Narain Deo, who is the paternal great-grand- 
father’s brother’s grandson, or second cousin 
once removed of the minor, The Rajah being 
a person of unsound mind, his estates have 
for many years heen under the management 
of the Court of Wards, “ he being a disquali- 
fied landholder.” He has never been 
declared a lunatic under Act XXV of 1858. 
Various questions might arise relating to 
the precise position of the Rajah,.and to the 
right to the guardianship of his minor 
daughter under the peculiar circumstances. 
But we shall not enter upon those ‘questions, 
for in the plaint the Rajah is said to bea 
lunatic, and the case has throughout been 
argued upon the footing of his being a 
lunatic, and as such civilly dead. p 

The plaiut states that the plaintiff, with 
the consent of the grandmother and step 
grandmother, and of. Gunga Narain Deo, 
made a contract fot the marringe of the 
minor to Aiswaj Narain Singh, son of Futh 
Narain Singh, of Bevares, and that with 
the like consent, on the 2nd.of May 1866, 
the preliminary ceremony of ¢eluck was _ 
celebrated between Aiswaj Narain Singh and 
the minor, which ceremony (the plaint states) 
binds the marriage ; that subsequently the 

grandmother and step grandmother agreed 
to break off the first marriage contract, and 
to enter into a fresh contract with one 
Krisnessur Pershad Singh, but the kinsman 
Gunga Narain Deo had not assented to this 
proposal, Amongst oiher ressons why the 


399 


re 





S Rajah. 


.issued against the defendants should bë made 
` perpetual’; and it 


. the Judicial Commissioner, who, heing of opi- 


. force a girl between 15 and 16 years old (that 
“being the age of the minor in this case) into 
_.& marriage: to: which she’ had an aversion, 
cissnéd.a commission for the examination of 


Civil 


firat contract should. be carried ` out, the 


_ pldint alleged that, to break it off after the: 


solemn performance of the teluck, would’ 


` inflict irreparable injury upon the honor-and 


dignity. of the plaintifs family, and-loss of 


- „taste upon the plaintiff herself. ern, 


The grandmother | and step grandmother, 
ja theic written statement, claim the ‘right 
to be guardians of the minor, and state that’ 
they. ‘have for many years in "fact been the 
‘guardings, both’ of her and of her father, the 
They object to’ the person - - chosen 
_ by the plaintiff ag ineligible, both ‘as being, 
peor and as being a widower; ‘and they state 
“that the ceremonies towar ds" the ` ‘marriage of 
-thé minor with the person selected by’ them! 
have gone. so far that, by Hindoo Law, the 
marriage cannot now be stopped, but must 
be carried out, - 

* Gunga: Narain Deo did not at first appear 
fatal: but’ aftérthe issuea-were settled,, he 
‘came in, -‘The'Deputy Commissioner says he 


didnot claim to'be the guardian of tlie! 
: "miinor, „but contended ihat he could carry | 
oe ‘Gut her marriage with the ‘consent’ of the 
: grandmother 
_ gvardians of the minor, without the consent 


and step ‘grandmother, thé 


of the plaintif, “t In fact,” says the Depu- 


ty Commissioner, the waived the guardian- 


ship question im favor” ‘of ‘the’ ‘grandmother. 


` awd gréat-grandmother.” 


The Deputy Commissioner decided in:favor 
of the plaintiff, being of opinion that she was 
the legal guardian, “ “not as being the stepmo- 
ther, ‘but as wife of her husband” : and it was 
ordéred that an ‘injunction. which had been | 


was declared that the 
plaintiff was the legal guardian, and as such, 
had. the. right of giving the minoř in| 
marriage, subject to the control of. the Kins-: 
man: ‘Gunga Narain Deo. ` k 


On appeal the decision was reversed by 


nion-that, whatever the. Hindoo Law ‘on the: 
subject might be, our Courts would never 


the minor herself. “On-the return to this 
commission being made, tbe Jadicial Com-. 
missioner ‘considered that the minor was 
‘undoubtedly desirous. of being guided 


in the choice of her husband. by her grand. | 


mother,” and that the -minor’s ‘wishes ‘must 
and ‘did govern “hik ` decision of -the case. 
He, accordingly; reversed - the ‘order’ of the! 
Deputy Commissioner,” ‘directed’ that’ the. 
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‘grandmother and step grandmother should 
‘be allowed to dispose. of the .minor’s hand, 
and declared that as yet. no` valid marriage 
had taken place with either of the aspirants 
tô it.- 

An order was “immediately obtained from 
this Court to stay execution of the: decree: of 
tlie Judicial Commissioner until an appeal ` 
from his decision could'be disposed of: 


cause why the order of the Judicial Cominis- 
sioner should-not be set aside, and in ‘the. 
meantime that” execution should be stayed. 


‘By: consent the arguinént of. the rule and of Fi 


the’ special appeal’ came-on together. 4 
-Où ‘behalf of! the respondents, -it--tis 
contended that the whole proceedings. are 
irregular on the part of the plaintiff, inas- 
much as the suit was brought for“a deélard- | * 
tion of the right’ to the guardianship ‘of. ‘the 
minor, and for such’ a purpose a-regular-suit- 
will not lie. It is argued that’ ‘the: only, 
course open to the plaintiff was a summary 
proceeding under Act IX of 1861, and that, 
if the proceedings ought- to have been under 
Act IX of 1861, the present regular suit- 
cannot be substituted for them, ‘inasmuch: 
as suits under that Act“ mist he instifnted « 
in the “ Pridcipal Civil Court of Original Juris- 
diction in the district,” whereas (it: is con- 
tended) not the Deputy Commissioner’s Court, 
but the Court of the Judicia] Commissionér . 
is the Principal Court of Original Civil 
Jurisdiction throughout Chota Nagpere: ia Sg 
It seems to us that the expression “ Prin- 
cipal Court of Original Civil Jurisdiction in 
the district”? means “Principal Court of 
‘Ordinary Original Civil Jurisdiction :” and ` 
that the Court of the Judicial Commissioner 
is not a Court of that~description, even if 
it can be snid to be å Court “in the district.” 
. because 
Wwe think that the suit was in substance- “not 
a suit for a guardianship of the minor, -but a 
‘suit to declare the right to dispose of her in 
marriage, and to restrain the defendants 
from carrying out a marriage- to which thg 
plaintiff objected. It'is clear that the plaints 
iif could never have obtained the immediate 
relief which she sought, by ; a summary pro: 
‘ceeding under Act IX of 186], and she was; 
therefore, right in bringing a regular suit, 
if.she was to bring the matter into Court 


Fat all. ae a 


- For the appellant it is argued i the 
Judicial Commissioner was wholly wrong. in 
' deciding the case on any consideration. - of - 
‘the wishes ofthe minor.; that her. wishes 
are immaterial according to- Hindog, Taw ; 


-The ~ 
order was made in the shape.of a rule to:show .. 
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that the whole question ought to be deter- 
mined by Hindoo Law, and that, according to 
that law, the plaintiff is entitled to what she 
preys for. Objections are also taken to 
the return to the commission which ‘was 
issued for the examination of the minor, 
and it is contended that that examination 
has evidently been ‘irregularly and impro- 
perly conducted. Sire ate 
We are clearly of opinion that this is not 
a case which can be properly decided merely 
upon an expression by the minor of her 
wishes; and we think, moreover, that to 
reliable proof of what the. wishes of the 
girl are has infact beeu given, If, therefore, 
our decision is unfavorable to the appellant, 
it is based on grounds totally distinct from 
those put forward by the Lower Court as 
` the grounds upon which it acted. : 
_ The minor appeared by her pleader 
- Baboo Dwarkanath Mitter. But we declined 
to hear him, the minor not being a party to 
the suit, and her interests being very suffi- 
ciently represented for all purposes by those 
formally upon the record as parties. Iu no 
event do we think she could huve, had a 
right to appear as she did. 
i “The deena which we have to decide is, 
whether the plaintiff has any cause of ac- 
tion ; in other words, whether the plaintiff, 
who is the stepmother of the minor, has a 
right to prevent her being given in marriage 
by her grandmother with the consent of 
Gunga Narain Deo, the nearest male relation 
on the paternal side. 


So far as the formal issues framed by- the 
Court of first instance are concerned, the 
right of guardianship was deemed to be the 
main issue, the pleaders of the parties ap- 
parently considering that whoever was legal- 
ly entitled to be the guardiau of the minor, 
- was also entitled to give her away in marri- 
age. The Deputy Commissioner himself, 
- however, was aware that the real. issue was 
as to the right to give the girl in marriage ; 
and we cannot admit that the person who 
has the right of guardianship of a female 
minor, is necessarily the person who has the 
right of disposing of her in marriage. It 
appears to us rather that, while in certain cases 
the two rights will be found to go together, in 
other eases they willbe found to be severed and 
to vest in different persons., We are led. to 
this conclusion by the fact that, whereas the 
mother is unques- 
tionably* entitled 
to be guardian fail- 
“ing the father, she 
does noéstand next 


*Macnaghten’s Hindoo Law, 
I, 103, and Il, 205.8, D. A. 
1850, 471, ct passim, 


>. >» 


REPORTER. dtulings. 823 





to the father as regards the right of giving her 

daughter in marriage.’ In a case reported 

at Volume II of Maenaghten’s Hindoo Law, 

page 204, it was held that the elder brother 

of a minor, and not the minor’s mother, was 

entitled to dispose of him’ in marriage, 

“ because, it is laid down in the Mitak- 

“ shara that in the first instance the father 

“is to perform the initiatory ceremony such 

“as the marriagé -of his daughter: in 

“ default of him, the grandfather ; on failura 

“ of the grandfather, the brother ; the uucle 

“ and his son (next in order): and that ox 

“ failure of all the persons above enumerat- 

“ ed, the mother hæs the right of disposing’ 
“ ofeher in marriage.” The order in which, ? 
the persons having the right of giving a 
minor in marriage are here rauked, is that 
laid down by Jagnyavulkya, and with slight 
variations by Vishnu and Nareda also, See 
the Vyavastha Durpana of Baboo Shama 
Churn Sircar, page 704, and the extracts there 
given. See also Strange’s Hindoo Law I, 
36. II. 28, 80, and the younger Strange’s 
Manual of Hindoo Law (186%) page 8. And 
this view of the lew seems to have been 
adopted by Sir Charles Jackson in ex-parte 
Janky Pershad Agurwallah, 2 Boulnois’ Re- 
ports, 114. The learned Judge, however, 
expresses an opinion (in which we do not 
concur) that the brother of the minor and 
uot the mother was her legal guardian, and 
it is therefore not clear that he did not con- 
sider that the one right carried the other 
with it. 

Although the plaintiff prays that it may be 
declared that she aloue is entitled to give the 
minor in marriage, she nevertheless practically 
by her plaint admits that she is not competent 
alone to give away the minor, for she makes 
Gunga Narain Deo a defendant, styling him 
“a distaut kinsman,” relying on the assent 
which he is alleged to have given in the first 
instance to the marriage proposed by'ber, and 
denying that he has ever withdrawn that 
assent. 

Under the circumstances, however, it is 
not necessary that we should express any 
positive opinion on this point; because we 
think that the stepmother is not the legal 
guardian of the minor so long as the paternal 
grandmother is alive, and the plaintiff’s case 
must fail if she is not the legal guardian, 
and if the nearest male relative of the 
minor ou the father’s side supports the legal 
guardian. te 3 

This brings us to the question whether the 
stepmother or the grandmother is the legal 
guardian of the minor. We put the claims 
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of the other defendant, the step grandmother, 
entirely out of- consideration : becnuse every 
objection which can be brought to bear aguinst 
the stepmother’s right necessarily operates 
with incrensed force ngainst any such right 
when asserted by a step graudmotlier, any 
claim by whom in the present case we accord- 
ingly set aside without hesitation. 

There is some authority for the conten- 
tion that the stepmother is the legal guard- 
ian; but it will be found on exnmination 
to be but slight, and based entirely on au 


old decision of the Bombay Sudder Court in | 


$821 in the case of Lukmee versus Umur 
AGhund Deo Chund, II’ Bombay Sudder 
In that case a question 
arose as to whether the stepmother or 
the paterval uncle was the legal guardian of 
a minor. The Court referred the question 
to the shnastrees who decided it in favor 
of the stepmother, whom the Court accord- 
ingly declared to be entitled. The shastrees 
declared the stepmother entitled, because, 
necording to Manu,“ the child’s stepmother is 
“in the place of a real mother to him, and 
must tuke care of him, providing him with 
food aud raiment out of his share of the 
“ estate.” But the only authority quoted 
in support of this opinion is Manu, Chapter 
1X. verse 188, “If among all the wives 
© of the same hnsbaud, one bring forth a 
“male child, Manu bas declared them all, 
“by mouns of that son, to be mothers of 
“ male issue.” This verse, however, does 
not in our opinion justify the conclusion 
arrived at by the shastrees aud the Court. 
It may be that the existence of a son by 
one wife may, according to Hindoo Law, 
put all the wives of the son’s father in the 
position of mothers in a religious poiift 
of view and ns regards their future state. 
But it, by no means necessarily follows that 
all the wives are therefore in the same posi- 
tion towards the child as its actual mother. 
Manu does not say that the step mother is 
to stand in all things iu the same position to- 
wards the son as his mother ; and if it be clear 
and settled law thnt she does zo¿ do so in 
some respects, we fail to see anything in 
the verse referred to which leads directly or 
indirectly to the iuference “that she stands 
in that position as regards gunrdianship. 
That she does not stand asa mother for all 
purposes is unquestionnble For, under no 
circumstances, enn she inherit from ber step- 
son (see the decision of a Full Bench in the 
ense of Lalla Jotee Lal versus Mussamut 
Dooranea Koer, Weckly Reporter, Full 
Bench, p. 173). If the text of Manu does 
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not make the stepmother a mother, so that 
she may inherit, we cannot see what there is 
in the text which makes her a mother so ns 
to make her the legal guardian. 

Sir William Macuaghten nowhere in the 
text of his work says that the stepmother 
is theleenl guardian But after snyivg in 
page 103 “when the father is dead, the 
t mather may assume the guardianship,” 
he addsin a foot note “and this has been 
“ held to include the stepmother,” referring 
as his authority to the caso in the Bombay 
reports which we huve nlrendy mentioned. ' 
There is no expression of any opinion of 
his own as to the soundness of the decision 
iu the Bombay case,—-which therefore re- 
mains unsupported so far as Macnaghten is 
concerned. 


There is a ease in the Sudder Court of 
the North-Western Provinces (Nunkoo Lal 
versus Mussuinut Sohodra, Decisions for 
1847, p. 115)in which a single Judge held 
that the stepmother was the legal guardian 
in preference to the paternal uncle. This 
case, however, is of but little value. No au- 
thority is quoted, and ull we gather from the 
report is that the point was “ determined by 
the vyavastha of the Law Officer, which de- 
clares the stepmother to be the legal guard- 
iau of the minor, even though the purents 
of the said minor child have made him over 
to the paternal uncle.” 

In the Vyavasthn Durpana, page 563, it is 
stated that the stepmother is the legal 
guardian on failure of the farher. But the 
only authority quoted in support of this 
positionis the reference contained in the 
note at the foot of page 103 of Macnagh- 
ten’s Hindoo Law to the Bombay decision 
of 1821. 

These are the only direct authorities 
which have been brought to our notice iu 
support of the right of the stepmother, und 
we confess that we attach but little weight 
to any of them. On general grounds it is 
argued that the stepmother ouglit to have 
the preference, as she is not excluded by the 
Hindoo Law expressly, and as she is the 
father’s wife nnd is more closely connected 
than any one else with the futher, and is in 
all respects the person most likely to carry 
out his wishes and attend to the welfare of 
his children. Looking at the case in this 
point of view, we have no hesitation in say- 
ing that, as a rule, we should in this country 
expect the minor to be better cared for, aud 
his properly to be better managed by the 
grandmother thau by the stepmother, espe- 
cially if, as in the present instauce, the step- 
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older than the minor.- As -to any. claim” to 
the guardianship by reason of,- being ‘the 
~-father’s wife, iidependently of” béing -the 
minor’s stepmother (if it be possible to*.con= 
-sider the oùe character as apart from the 
other), we think that.it is not merely because’ 
she is thé father’s ‘wifé that the guardian- 
z ship`can'be held to devolve on the.step-. 
mother in preference -to. the paternal grand- 
mother, Whatever the position ‘of step- 
mother may be, -no separate . “position as 
father’s 'wife is, so far’ as we know, recog- 
nized by Hindoo Law, ‘except. possibly as 
regards maintenance which must, be allowed 
by the sön out of the inheritance to bis step- 
mother and certain other relatives. 9. 


“m 


` It rests with the sovereign to take’ care 
-of the infant and his property, and to ap- 
point a guardian for the purpose (Manu, 
- . Chapter VIII, verse 27; Colebrooke’s Digest 
(Madras Ed.) Il, 574, 575). It belongs to 
the Courts as representing the sovereign to 
_ protect the rights-of the minor. There is 
“very little in the Hindoo Law on the sub- 
ject: : and the Courts, when no distinct rule 
is-to be found, must exercise their discre- 
tion as maybe most advantageous for the 
interests of the minor, being guided by such 
rd principles of Hindoo Law as may be appli- 
cable to the case, and selecting ‘at the same 
. time the-fittest among the minor’s- rela- | 
tions, if there be suitable persons of that 
class; The practice has always been, to 
give the preference .to the father, then to 
the mother (whose right, as indeed also the. 
right of the father.and others, though long, 
and we mày say, universally acknowleged,. 
is one of practice rather than. positive law, 
Colebrooke’s Digest, Madras Edition, II. 
-576.),—-and.after the mother to” the male 
~paternal relations.* Whether the defend- 


*Macna, tei's Hindoo - ant,- Gunga . Narain’ 

> Law, L 108, 104 Deo, as nearest- male 
Strange’s Hindoo Law, paternal relative, 

70,71, 8 . might not claim the 

501 562 vastha Durpana,  puardianship; we need 


not now decide, for 
ho practically waives all his. tights. (if any) 
.bi favor of the grand-mother, leaving the 
question “an ‘open one between the - grand- 
mother and the plaintiff. - 


“It appears to us that the’ paea gr and- 
‘mother’ is a relátivë. of the minor’s more 
fitting as a rule to be selected as. guardian 
than is the stepmother,-because we are of 
Opinion that her appointment as guardian i is 


ý the more likely to be for the minor’s inter- 
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l Gohe is “pareelt sony two or - three years |.ests, andi isthe appotutinent most in‘; accord- 


ance with: the general principles, of; Hindoo 
Law.” When we find that under no ‘cireum- 
stances can “a: stepmother - inherit from her 
stepson’. (sée thé “case. :referiêd'” to. above, 
Weekly’ ‘Reporter, Full. Bench, 178), and. that 
on partition the: stepmother’ does not get a. 
share, because she is not iveluded i in thè-term ` 
“ mothér * (Dyabhaga, Chap. Ili Section 2 
Clauses 29, 30), —and when we find that the 
grandmother ean inherit from her grandson 
(a point as to which there can be no dispute, 
and on‘which it is therefore unnecessary to 
refer to authorities), we ¢annot but come $ô 
-the conclusion that, according to Hindoo Law, ” 

the connection between the : ‘paternal grand- >? 
mother and her grandchild is to. be’ deemed 
closer than the coniection between the child - 
and its’ stepmother. “Blood relationship, 
especially on the’ father’s side, is usually ` 
preferred by Hindoo Law. In)’ the cass of 
the paternal gr andmother, we have that 
relationship’: in the case of the step mother, 

-we haye it not. 


We hold, therefore, tl that “the grandmother 
“has a right to the guardianship of the minor 
in preference to the plaintiffs, and that in 
the présent case, the grandmother (with the 
assent of ‘Gunga Narain Deo, if not without 
it) has the right of disposing of the minor 
in marriage. 

It has been contended that, even supposing 
the plaintiff has`not in strict law ‘the right 
to claim to be guardian or to dispose of the 
minor in marriage, still the case as set forth 
in the plaint has not been properly tried, and 
ought to be remanded. It is trae the’ plaint 
alleges that, before the marriage contract 
WAS, entered into, the _ preliminaries - of 
which are said to have been celebrated ‘by the 
direction of the defendants, the preliminary 


‘ceremonies connected , with a prior con- 


tract negotiated by the plaintiff had been 
performed ; and it is further alleged that: 
there will, be disgrace to the family and 
other. inconvenient consequences to. the 
plaintiff if the first contract be not carried 
out. But the Lower Appellate . Court finds 
as a fact that no valid marriage has. yet taken 
place. And we do not think’ that a suit 
will lie by the plaintiff suing, | on her’ own 
behalf to enforce one matringe contract, and 
to prévent the celebrationi of a marriage un- 
der a different contract notin itself. illegal, 
merely on thé general ground of personal 
‘inconvenience or disgrace to the plaintif or 
her family, 

As regards the allegations in the- ‘plaint 
-that the anne entered into yma contract 
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with -Aiswaj Narain - Singh, withthe consent 
-of ‘the grandmother and Gunga Narain Deo, 
no ‘issue was ' raised. on this point ‘in the 
Lower Courts, and it evidently was not con- 
sidered by any of the parties, to be one of 
the material questions ‘ia’ dispute. ‘On the: 
whole,: therefore, we see -no cause for re~ 


mariding the cabe, | 7 
ot to 
„Io coming, to the. eeuelasion at which we 


. haye arrived, we have wholly: kept out of our 
Abisideration the suppostd — wishes of the- 
t minor herself... She is said to- -haye Yeer 


examined: ander. a commission, but ` there |” 


are many grave objections to the return 
‘to’ “that Taking,, “however, 
the . view. which we take .of the plaintiff's 
rights, i it is unnecessary for ùs, to go into this 
par t of the case ‘more, particularly. : 


commission. 


“Ta deciding as we have :done ' in favor of | . 


the. righi of thé, „grandmother, wo have the 
satisfaction of knowing (for it appears. in ‘the 
written statement of the grandmother, and 
ig not contradicted or made the subject of a 
formal: issue) that the grandmother is in 
fact the person who has throughout acted as 
the-guardian of the "minor, who appears to 


have been ab all times, ag sheri is now, under 


her charge and living with hér, 


~ As to any question of - the comparative , 


reritè of ‘the aspirants ‘(aeither’ óf them’ in 

l theriselves: legally inéligible), to the minor’s 
hand, no Court can enter upon the mèrits of 
„any such i issue, for very obvious reasons. 


i- We declare that tlie grondinother, with the, 
assent of Gunga Narain Deo, has the tight, of 
giving tlie minov in marriage; and that 
neither the plaintiff, nor the step g grandmother, 
has’ any right to interfere in the matter.. 


` The order of the Lower Appellate Court. 
is amended’ and the parties 
will respectively.. bear their own costs of all 
the procecidings i inthis Court. 


accordingly, 


‘Of course, the stay of. „executión will .B 
removed. 








©.) hig possession. 
. ee aud disallowed, aud the property was 
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mis. The Brd April 1867." Pee 
Present: 


The Hon’ble W. S. Seton-Karr and i s: 


a Jackson, Judges. i a 


tw 


tional issues.) 3 : rr 


* Case No. 3193 of, 1866. Ta 


„ gong, dated. the 27th “September 1866, 

» affirming a decision passed by the Moon- 
aiff of that District, dated thé 29th 
` July 1864. an 


‘ebal. Kishen Maoia (Defendant) 
` Appellant, : 


Versus 


Mussamut Ambala (Plaintiff) Respondent. 
. Mr. J. S. Rochfort for Appellant. 


Baboos Greeju Sunkur Muzoomdar -and 
| Sreenath a Respondent, rt 


An order of. remand -to a Lower Appellate Court 
implies a reversal of the first judgment of that Court. 

Section’ 354 Act VIII of 1859 (relating to the trial of 
additional issues) is only applicable to Courts hearing 
‘fegular and not special apina E 


Jackson, J.—It appears to us’ that “thee 
judgment of the Lower Appellate Conrt-is 
erroneous. The plaintiff's case was this. 
‘There’ was a decree - obtdined against ong’ 


-Ram Tunnoo, and the party entitled proceed- 
„eì to execute that decree, 


Inter mediately, 
it appears, Ram Tunoo died, leåving.a widow 
nanied Haro Soondurea ‘and a nephew named 
Kewul Kisboré. ‘In execution of that 
decreé, certain landed property: was ‘attached 
ander the law in force previously to’ Act 
VIIL of 1889...On the attachment~ taking 
place, Kewul Kishore came up with an ob- 
jection before the Court executing the decree, 
and alleged that the property was his and in 
That objection was enquired 


L 


-| Remana (Effect of order of)—Section — 
B54 Act VIII of 1859 (Trial of addi- 


Sparial Appia ‘from a, decision sd by 
the Principal Sudder Ameen of Chitta- ` 


ià 


by 


tm i 


. appeal ; 
-and that consequently it is not open -to this 
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sold and purchased by a person =e after- 
wards sold his.rights to the present pláint- 
iff, The attachment and the ‘objection by 
Kewul Kishore and the adjudication on that 
objection, all took place in the:year 1853. 
The sale took -place on the 3rd January 
1854. This - plaintiff instituted his suit on 
the 80th December 1868, alleging that his 
vendor had acquired a right to the property 
by the ‘sale in execution,.and by the dis- 
allowing of the defendant's objection ; and 
he asked the Court to confirm thé sale and to 
put him into possession. The case, after a 
decision by the Court of first instance, came 


before the Principal, Sudder Ameen, who 


gave a decree against the defendant. The 
defendant appenling to this Court, the Court 
(Norman and Campbell, J. J.) recorded the. 
following order :—=‘‘It is quite clear that 
“this case must go back to the. Principal | 
‘ Sudder Ameeti,, who will take it up and 


REPORTER.. Rulings. _ 327 


of the order of ` this Court when the special 
‘appeal was first before it. ` It appears to us 
that the order was in fact an order of remand, 
and that implied in that order is the reversal 
of ‘the first judgment of the Lower Appellate 
Court. It-could not be-an order under, See. 
tion-354. merely rémitting the ease for trial 
ofan additional issue, for that isa Section 
only applicable to Courts hearing ‘regular 
appeals which have authority to * consider 
findings under such orders, and_to determine 
„the appeal on questions both of fact and law... 
This consequently was an order of remand, 
and we must hold that the decision of the fret 
Appgllate Court was-in fact reversed, and 
cannot be made use of by the respondent. tr" 
appears to us that it would be inequitable at 
once to dismiss plaintiffs’ ‘suit where the 
Lower Court has clearly misapprehended the 
“point on,which its decision onght to have 
turned. We think that justice will be best 


“ record a distinct. finding upon the issues of | served by, ọnce more remanding- the case, 


“ limitation.” Upon that order the case 
went back to the - Principal Sudder Ameen, 
and he has found that the plaintiff’s cause 
of action arose upon the date of the order 
disallowing the defendant’s objection, and 
that, consequently, his suit, which was 
brought within 12 years from the-date of 


` that order, is in good time, and not barred by 


limitation. 
Against this decision,’ the defendant once 
more Appeals -specially. 


It is quite clear that the Lower ‘Appellate i 


Court was wrong in holding that: the period 


of limitation was to be computed from the 


date of the order disallowing the defendant's 

objection.’ The plaintiff, it ‘will he ‘observed, 

never alleged that he or his immediate veudor 
had been in possession of the property. He 
simply set up n sale and the disallowance of 
the defendant’s objection. The defendant, 
on the other haud, objected that neither the 
plaintiff, nor ‘any person under. whom he 
claimed, had been in possession within the 
period of 12 years, That atleast is the ef- 
fect of his answer. That being so, it was 
thrown upon the plaintiff to show that he, or 
his vendor, or any other person under whom 


he claimed, had been in possession within 


12 years, 

The special respondent contends that he is | 
in possession of a finding of the Lower Appels] 
late Court recorded at the first hearing of the 
that such finding is still in force ; 


Court to go into that question. 
Upon this contention it is necessary for ' 


“us to determine what was me precise effect i 


reversing the decision that has been passed, 
and directing the Lower Appellate Court 
to try the issue whether the plaintiff or any 
person under-whom, he claims has been in 
possession of the proper ty within 12 years 
next precoding the suit. , 


The 3rd April 1867. 
` Present: : 


The Hon'ble F. B. Kemp aid F. A Glover, 


di udges. 


Limitation—Sale in execution of do~ 
croo— Section 14 Act XIV of 1859. 


` Case No. 322-of 1866. 


Regular P from a decision passed by 
the Officiating Principal Sudder Ameen 
of Shahabad, dated the 27th July 1866. 


Sheo Narain ahd others (Defendants) 
Appellants, 
"versus 
Joogul Kishen Ram (Plaintiff) Respondent. 


i Baboo Romesh Chunder Jitter for 


Appellants. ~ l = oa 
D 
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Mr. R T. ‘Allan nud “Baboo Kishen 
i Kishore Ghose for Respondent. 


Suit laid at rupees 6,878-6-5. 


Snit by purchaser of a share of a decree for his por- 
tion of the decretal money by the sale of a share of the 
property of the judgment-debtors, uzainst the auction- 
purchasers of the same property at a sale, in satisfaction 

-of other shares of the same decree.—Hnn that the 

defendants conid plead limitation, and that the plaintiff 
was not entitled to the benefit of Section I4 Act XIV 
of 1859 ‘which refers to suits only, and not to summary 
npplicationa or proceedings in execution, . 


wt Glover, J.—Tnan plaintiff in this case, 
f “purchaser of a 6 ammas 4 pie share of a 
2. decree, passed against Akoree Rum, Rucha 
Singh, and another i in 1848, sues to recover- 
‘the amount of his portion of the decretal 
‘money, viz. rupees 6,878-6-5 (including 
‘interest and costs), by the sale of a two-third 
‘share of Monzah Chuckeryah, the property 
of the judgment-debtors. He sues, further, 
‘to have a miscellaneous order of the Princi- 
pal Sudder Ameen refusing his petition for 
the snle cancelled. 
, The defendants are auction-purchasers of 
“the mouzah in question ata sale in satisfac: 
tion of other shares of the same decree, aud, 
for the purposes of this appeal, it will be 
sufficient to say that ‘they object to the 
plaintiff's claim as barred by the Statute of 
Limitations. 

The original decree was upon a bond 
which admittedly hypothecated the Mouzah 
Chuckeryah as security for the money lent; 

-but the decree itself was a simple money 
‘decree, and in accordance with the Full 
Bench Ruling of this Court in the case of 
Goopeenath Singh, Defendant, Appellant, 
` versus Sheo Suhaye Singh, I Weekly Re- 
porter, 815, the plaintif was declared unable 


’ 


the parties in possession under the auction- 
purchase, without first proving his lien by a 
regular suit, 

The decree itself was destroyed by the 
` mutineers in 1857; but there was admittedly 
. an application on the part of the judgment- 

debtor on the Ist of Decéemter 1856, admit- 
ting the judgment, praying for time to puy 


the. money, and pledging the Mcuzah Chuck- 


erynh as security. 


As the appellant comes up to this Court 
on the-plea of limitation, ıt will be- conve- 
nient to consider his argument first. i 

In support of it, be quotes a decision of 
this Court in the case of Seetn! Singh and 
others, Defendants, Appellants, versus Baboo 
Sooruj Buksh (6 Weekly Reporter, 


to follow the bypothecated property against. 


818) in 80. 
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lien on property as security forn loan, must 


obtain a decree both for the money and for - 


the realization of it by the sale of-the’ pro- 
perty within six years and three years re- 
spectively of the date on which the money be- 
came due, according as the boud was or was 
not registered. 

And with reference to this decision which 
appears to be on all fours with the present 
case, the defendant argues that, as the bond 
must have been anterior in date to 1848, the 
year in which the decree was given, the 
claim is barred; that, even assuming thie 
judgment-debtor’s petition of 1856 to ‘be a 
fresh starting point for the plaintiff, he is 
equally beyond the furthest period, riz.” six 


years allowed. by law, this suit not having, 


been brought till the 7th of June 1866. 
Mr. Allan for the respondent contends 
(1.) 

looked upon in the same light as a decree in 

a regular suit by which Mouzah Chuckeryah 
was hypothecated for the money due; and 

that, as there is no question that the respond- 
ent has taken continual proceedings to have 
the estate sold from that time to the present, 
he has kept his decree alive, and no question 
of limitation can arise. 

(2y That, if the petition of 1856 be con- 
sidered only as a fresh cause of action to the 
respondent, le is entitled, under Section 14 
Act XIV of 1859, to a deduction of the 
time during“ which he has been bona fide 
prosecuting his claim in a wrong Court, and 
that he is. therefore, still within time ; and 

(3.) That the appellants being in the. 
same position as the respondent, viz. a pur- 
chaser of n share of the same original decree, 
cannot plead limitation against him. x 

We will take the last objection first, and, 
with reference to it, observe that the «parties 
to this suit canuot be held to be in the same 
position. Appellants bought at auction the 
rights and interests of the defaulting judg- 
ment-debtors, which were sold in satisfaction 
of a decree obtained by Heera. . Heera, no 
doubt, wags a shareholder in the original 
decree, and so far in-the same cutegory as the 
‘present appellants; but the right sold was not 
Heera’s right, but that of the judgment- 
debtors, nnd the appeliants now occupy 
the position of those judgment-debtors, 
It cannot be contended that these parties 
would have been precluded from pleading 
limitation against their judgment-creditors, 
had the latter neglected to take out execu- 
tion within time, and we do not understand 
how the appellants are prevented from doing 
The respendent’s argument proceeds on 


which it is laid down that a party “havi ing a the mistaken assumption that he and the 


That the petition of 1856 must be | 


uy 


“ent: contends that the law ‘which 
-the holder of a money decree, to follow pro- 
_ perty pledged to him under a bond, bya 
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appellants are in the same. position as. joint, 
shavers ina decreé by which the’ Mouzabh 
Chuckeryah was hypothecated. `° i 

With regard tothe first objection, we 
altogether dissont fromthe proposition that. 
the petition ‘of 1856 is to be looked. at as ‘a 
decree in a regular suit. Ifit-were so, it 

was obviously unnecessary to bring the pre- 
sent suit; indeed this suit would’ then be 
a second one on a cause of action already 
determined, and be therefore inadmissible. 

The utmost it could. prove (supposing 
there to be no evidence of the first hypothe- 
cation) would be that the judgment- 
debtor in 1856, by his own admission, gave 
his creditor a further aud particular security 
‘for his money, and, by so doing, allowed-a 
fresh starting poiut from which to sue for 
the sale of it. . 

Aud granting for’ the sake of argument 
that there is no proof on’ the record ‘of any 
prior hypothecation, the plaintiff would by 
law be obliged to ‘bring a regular suit, for 
the ‘sale of the mor teaged property within six 
years of the date of the. petition of 1856, 
supposing ‘the original ‘bond to have. been 
registered (of which there is neither alle- 
gation uor proof), and the period of limit- 
ation would expire in 1862, four years 
before the institution of the present suit. 


Then, as to the allowance of time under 
Section 14 Act XIV of-.1859, ‘the -respond- 
forbids 


miscellaneous proceeding, and obliges him to 
institute a regular suit, has only recently 
been settled; that he has been endeavour- 
ing for many years. bond fide to get his rights 


- by dummary applications to the Principal 


Sudder- Ameen, without any objection being 
‘taken by the appellants, and that thereforé 
he is entitled ‘to indulgence. He’ refers the 
Court tox decision of the Privy Council, 
Doorga Pershad Roy, Appellant, versus, Tara 
Pershud Roy, Respondent, 8 Moore’s Indian 
ee 308,* iu support of- his argument. 


- Ou this precedent it is only necessary: for 


~ us to observe that the principal réason for 
` taking the case out of the Statute of Limita- 
. tious ` was that the cause of. action did not 


arise ` as stated. Here, there is no such 
question involved, for whether thel plaintiff's 
cause of action arose in or before 1848 -when 
the original bond was executed, or iw 1856 
when the petition for time was filed, he is 





.. ™ See also 3 Weekly Reporter, p, 11. ~ ` 
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still - beyond time,. ‘unless he can get the 
benefit of Section 14. ; 

Now, this Section refers to suits only. 
The words are “ shall have been engaged in 
prosecuting a suit, ” and- we do not- consider 
that’ petitidis ‘in the Miscellaneous’ Depart- 
ment can’ be properly. styled ' ‘suits in the 
sense of thé. regulation. The relief, it ap- 
pears to us; can -only be. granted where's 
regular suit has been wrongly brought in a 
Court that had no jurisdiction to try it; as 
in the case of a plaintiff seeking to recover 
a debt of 10,000 rupees ‘and filing his plaid. 
ignorantly but bond fidei in the Court of a X% 
Moonsiff. . 

Moreover, even, if summary applications 
can be in any sense styled suits, it is cleat 
that the applications: relied on in this case 
were “proceedings in execution,” and it has 
been held by the High Court (Gossain Doss 
Day . versus Khetturnath Dey, 4 Weekly 
Reporter, Miscellaneous Appeals, 18) that 
Section 14 does not apply to cases of 
rexecution.. 

Taking the case, thierefore, from ihe re- 
spondent’s own starting poiut, viz. Ist De- 
cember 1856, we think that his claim is 
barred, and that ‘the precedent of the 10#li 
December 1866 applies. 

But we also think it amply proved that 
the first hypothecation took place some time 
before 1848 under the original bond, and 
that the respondent could’ not date his 
cause of action from 1856. Under the 
-circumstances,. however, it is uanneces- 
sary for us to go into this point further. 

The appeal is decreed, and the order of the 
Principal Sudder Ameen reversed with costs. 





The 3rd April 1867. 
Present: 
The Hoon’ ble G. Loch and A. G. Macpherson, 
Judges. 


Section-204 Act VIII of? 1859—Exe- 
cution of decree—Sureties, 


‘ Case No. 749 of 1866. 


Application for review of judgmeht ‘passed 
by the Howble Justices Loch and Mac- 
pherson on the 20th July 1866 in Miscel- 
taneous Appeal No. 324 of 1866.* - 


Baboo Ram Kishen Dosa aud others (Decree- 
holders) Petitioners, 
` versus 


Hurkhoo Sing (Judgment- debtor) Opposite 
Party. 


uns 








* See 6 Weekly Reporter, Miscellaneous Rulings, Pe 44: 
A 


Pot 830 Civil ate: s Veitir iabponitnn. > Rulings. ` [YeLi 


as 





Shome for Pétitiouer 8.. 


T ‘Sabai Kishen: Bieta Möoketjre: ‘anid Taruck 
“natth Sein for Opposite Party. ° ie 


ast ie coed 


| Bectioin 204 ‘Act VIL of 1859 applies to cases such as 
"that of parties who become sureties under- Section 76.| | 
or Section 88, but not to pirties who become ean ae 
aera À decree is passed.’ _ z > 


Doel Ji aiy Seo 24] is ‘applicable toa 
~onee of. this kind, we think that the- petitioners, 
Beye cer tainly. taken steps to keep their decree 

4 alive sigainst: the ‘sureties, as. well as against 
the original judgment-debtors ; ; but we ‘do’ 

` pót sthink’ that the. provisions of Section 204, 
-eau be applied. to. the case of 4 party who be-- 

_ somes. security; after.a décred'is ‘passed. ` The 

. provisions. of that Section apply to cases such: 

- ,. ag-that-of parties who become ‘sureties, under. 
“Section 76 or Section 83 of the Code, and not 

‘: to parties ‘who, as ‘in. this „instance, agreed,- 
-“after.the décree wes: passed, to. stand security. 
for the paymeut of the debt if the judgment- 
debtors were unable to liquidate- it. -Under 
this view of the daw, we-see no grounds: for | 

`, > allowing. a-review of our former judgment, | 
` and: Gismiss this appheation with costs. `, 


a 
-t 


l EA = The 3rd Apat 1867.. 


EAE Dai «Present: Ste eS 


The “Hon'ble g- “Loch ani: L. 5. Taieksori | 
. Judges. - 


Limitation | = Execution of decróe— 
Sections 20 and-21 Act XIV of | 
1859. 


Case No. 743 of 1 1866. 


Miscellaneous Appeal from an order passed 
by the Judge of Backergunge, dated the 
19th May 1866, reversing an` oriler 
passed by the Moonsift” of that aes 
` dated the 22nd February 1866. `` 


“Nowaraja ‘Chowdry and ‘others (Decree- ' 
. holders) Appellants, 


eee ae DENSUS 


va 


, Ramkanaye Doss“ and others (Judgment. 
$ debtors) Respondents. ; 


Baboo ozal Lal Hitter, for alate 
Babbo Nil Monee Seih for Respondents. 


Mr. C- Grgo and’ Baboo Porno ( Cnt 








` Jt is not necessary, under Sections 20 and 21 Act XIV, 
1859, that process of. attachment should have been 
taken out within 3 years; but, in order to determine 
whether execution is barred -or not, it must be seen 


‘whether, at the time. of application ‘to execute next ' 


after the passing of the Act, any portion of the time 
‘therétofore limited by law for issuing process of exe- 
cution still remains, unless these three years -from 
the passiiig of the Act have already expired. : Ry te 


Jackson, J. —THe J udge holds execiitióh ae: 
the decree in this case to be barred, hecaise * 


‘no process of attachment, liad: been taken’ out: 


within three years from the &th May 1859, 


‘the decree being ‘one ‚which: was in, force 


atthe time of the eee of Act XIV, 


"of | 1859. 


It is not necessary under the terms of Séc- 
tion 20 (niodified in these cases by Section 
21) of the Act, that” process of” attachment. ` 


should have been taken out witliin three =: 


‘years ; but it must be seen whether, at the 


‘time of application to execute next after thie’ 


passing’ ‘of the Act, any portion of the: time” 
theretofore limited by law for issuing process . 


-of execution. still remained- (unless these 


three years from the passing of the Act had 
already expired). If*thé three years had 


expired, or if the twelve,years’ previously 
‘allowed had run out, then the execution- was 


‘barred, otherwise process of execution might 
be: issded ; ; and if the applicant did all’ that 
he was bound to do in pursnatice of his- appli- 
-eation, the Court would be bound to issue 
‘process. and if it failed to, do so, the appli- 
| cant would.not be in default; i 


-But it was not intended that, where. ‘the. 


décree- holder had made such application 
within the time allowed, in Section | 21, 
subsequent applications were to be barred, 
because they were after three years, or because 


attachment had not actually followed. ,, In: 


such a ease the rule in Section ’20 would-come 
into effect, and the Court would have to enquire 
whether any- proceeding had been ‘taken 
within three years next preceding the ap- 
plication. 3 a 


Tn the present case it ‘is ‘quite clear ‘that 
the ‘applicant . made repeated applications 
‘within three years from the passing of the Act, 
and also it seems within the period of twelve 


| years according to the old law, and that he 


was simply prevented from ‘taking effectual 
| Steps by the dilatory and most unsatisfactory 
| proceedings of the Court ‘itself. It would. te 
monstrous to say that execution was barred 
in such case as the present, and we- set 
aside the orders of both the Lower Courts, ` 
and decree the specinl aupeliant eariad to 
execute-his decree. 
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“The 4th April 1867. - 
` Present: 


The Hon'ble G. Loch and W.'S. Séton- Karr 
Judges. ae 
‘ Appeal—Remand. a 

Case No. 2615 of 1866. 


, Special. Appeal from a.decision passed by 


Mr. H. 0. Richardson, Judge of Tirhoat, 
_ dated the 6th August 1866, reversing a. 
decision passed .by Moulvie Mahomed 
. Mahmodd, Moonsiff of ` Nasirnuggur, 
` dated the 4th April 1866. 


Mussamut Karumoonissa Bibee and others 
(Defendants) Appellants, © 


versus 


Gaara Pershad Shah and others (Plaintiffs) 
Respondents. | 


Messrs. J. Cochrane and R. T. Allan and 
Baboo Obhoy Churn Bose for Appellants. 


Mr. R. V. Doyne ànd Baboos Greesh Chun- 
der Ghose. and Rajendurnath Bose for 
Respondents. 
Where the first Court held a suit barred by limit- 

ation and on the ground of res judicata, and the Lower 

Appellate Court (in reversal ofthat Court's judgment) 

remanded the,case for.trial on its merits,—-HEeup ,that 

an appeal lay from the Lower Appellate Court's order 
of remand, 

` Loch, J:—Tuts suit was brought,’ by 
plaintiffs to obtain possession of certain ' pro- 
perty alleged to have been purchased by 
them from Nuzur Ali, Tumeezu Bibee, and 

Shomsoolnissa Bibee, and to set aaside a 

kabinamah of 9th: Bysack 1256, _ and a 


decree of 12th August 1861, held by the 
defendant, Kurumoonissa, as fraudulently 
obtained. i 


The defendant, Kurumoonissa Bibee, plead- 
ed that she received the -kabinamah* from 
her husband, Nuzur Ali ; that, on a, previous 
„occasion, she sued to obtain possession of the 
property covered by the kabinamah, which 
also forms the subject, of litigation in the 
present-suit, and obtained a decree on 12th 
August 1861 ; that Nuzir Ali, Tumeeza |. 


Bibee, and Gooroo ‘Pershad Shah, one. of’ the 


plaintiffs in this suit, were parties to . that | 
suit 


Bibee, the defendants in ‘that ‘suit; that, 
consequently, the question’ now- ‘before ` the 
Court has already been disposed of, ‘arid the 
present suit cannot be heard under the’ 
provisions of Section 2 2 Act VIII of 1859 yand 
further, the suit is barred by limitation,- more 
than 12 years having ‘elapsed since the date 
of the kabinamah which her husband Nuzur 


axis 
at 


; that the other plaintiffs in this. suit. 
derive their title from Nuzur Ali and Tumeeza. 











‘the Counsel for the respondent, 


“Ali RPNE in the former suit that he had, 
| executed in, her favor, 

The first Court held the present suit to be 
barred on both gróunds taken. by the defend- 
ant ; but, on appeal, the Judge reversed tha 
judgment of the Lower Coart, and remanded, 
the’ case for trial on its merits. 

A ‘special appeal has been preferred from 
the order of ‘the Judge, to the hearing of 
which a preliminary objection was taken by’ 
He urged 
that no appeal could lie from the order of 
remand, as it was not a final decision of tl 
suit ; and he quoted ‘an order passed by Mr. A 
Justice’ L. Jackson of Ist March 1867,” 
refusing to admit a petition of appeal from the 
-| judgment of á Lower Court disposing of one of 
the issues raised in a case, on the ground thas 
there liad been no decree and no determina- 
tion of the suit. The case hefore Mr, Justica 
Jackson ig clearly distinguishable from thé 
present case’; and from the Full Beneh prece- 
dents of 1 Weekly Reporter, page 51, 5 Week- 
ly Reporter, page 91, and 6 Weekly Repor ter, 
page 61, Civil Rulings, we have no doubt 
that this ‘appeal as now brought can be heard 
and disposed of by us. 

It is necessary for the better understanding 
of this case, to give the dates of cevain deeds 
of sale and other, documents and proceedings. 
The plaintiffs in this case are Gooroo Pershad 
Shah, Goburdhun and Ram Dhun, and they 
allege that they bought on different dates 
from Ni uzur Ali, Tumeeza,and Shumsoolnigsa, 
4 annas and 10 gundahs share of the: property 
alleged by’ defendant to be covered by her 
kabinamah. 

On 14th Kartick 1265, Nuzur Ali, the 
husband of Kurumoonissa, ` Mussamut 
Tumeeza, ‘the’ mother, and Shumsoolnissa, 
the sister of Nuzur Ali, sold l aina of 
‘the property in dispute to Gooroo Porshad 
Shah, 

On 18th deit 1269, Tumesa Bibee sold - 
‘10 gunduhs to Ram Dhun: Shah. ` 

On 10th Aghraun 1269," Shumsoolniasa 
sold 10 guudahs to Goburdhun,’ f 

On 17th Bysack 1270, Nuzur Ali sold 
12) g gundahs to the three plaintiffs in- the 
namé 5 of one servant, and 123 gundahs in the 
name of another servant. ` 

On‘a subsequent date- not: ‘given, Saati 
soolnissa sold 1 anna 2% cowrees to Rom 
-Dhun, and Tumeeza- pola 2 cowrees to the 
same patty. 2 

- The kabinamah, upon which Kurumoonissa 
aged hier claim; is dated 9th Bysack 1256 





* Set,7 Weekly Reporter, p 222, ben ; 


ade nee 
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(1849); and the decree in the suit in which 


she was successful against her husband aud 
his mother and the plaintiff Gooroo Pershad, 
is dated 12th August 1861. In that sui 
glie claimed under the kabinamah, nnd the 
defendants denied her title and possession. 
- Nuzur Ali, however, subsequently admitted 
_ that he iad executed the kabinumah, and a 
decrée-in consequence of this admission was 


“passed in favor of Kurumoonissa, to which 
subsequently by 


neither at the time, nor 
appeal, did the other defendants Tumeeza and 
Booreo Persbad raise any objection. 

` Another suit brought by one Gynesh 
“against Nuzur Ali for debt, and Kurumoon- 
issa, to set aside the kabinamah was decided 
ini favor of the defendant on 13th May 1862, 
when it was held that the deed of gift to 
Kurumoonissa was good, that the. suit was 
barred by limitation, and ‘also’ because the 
genuineness of that instrument had already 
been determined in a previous suit, 

The objections taken by the special ap- 

ellants in.this Court to the order passed by 
the Judge are : Js¢, limitation; and. 2nd, res 
adjudicata. With regard to the first point, 
it is urged that the present action is out of 
time, inasmuch as it has not been brought 
within 12 years from the date of the defend- 
-ant’s kabinamalı ; and on the second point, 
it is urged that the suit disposed of on 12th 
August 1861 is binding upon the plaintiff 
"Gooroo Pershad, who was n party to that 
‘suit, as well, as upon the other defendants 
in that suit, in which the right of Kurumoon- 
issn to hold this property under the 
Aabinamah was decreed, aud that the other 
‘plaintiffs in this suit are equally concluded 
with Gooroo Pershad by the decree in the 
‘former suit, because they derive their title 
from Nuzur Ali and Tumeeza Bibee, the 
defendants in that suit. 

On the othor hand it is urged that the 
decree in the former suit was collusively 
obtained by Kurumoonissa and her husband, | 
Nuzur Ali, the one being plaintiff, and the 
other defendant ; that, the deeree was given 
on the admission of Nuzur Ali only, who, 
-having sold one anna of the property to 


Gooroo Pershud; and having denied the title | 


of Kurumoonisga to any part of the property, 
turned round in order to defraud his vendee, 
‘and admitted that he had, executed the 
kabinamah ; that no adjudication as to the 
genuineness of that instrument- took place, 
and.it was not produced.at the trial, and 


the object of the present suit is to set aside |, 


the deerce obtained by. Kurumoonissa as 
collusive; that the other dècision quoted 
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by the special appellants does not bind the 
plaintiffs, as they were not parties toit; and 
further that Shumsoolnissa,.one-of their 
vendors, was nob n party to either of the 
above cases, and as regards her share, tbey 
cannot be held to be concluded by the 
former judgments, 

The judgment of 12th August 1861 -has 
been read to us, and it is clear. that the 
genuineness of the kabinamah was not tried 
in that case, even.if it, were produced, and 
that the decree was based on the admission 
of Nuzur Ali. It is true that no appeal was 
preferred by the other defendants from that 
judgment, and their silence looks like ac- 
quiescence in the judgment, and may render 
it difficult for the plaintiffs in the present 
case to shew that the decree was collusively” 
obtained. But as the object of the present 
suit, so we are informed, is to set aside that 
decree as collusively obtained, we think 
the case must be allowed to proceed, the 
plea of collusion being disposed of in the 
first instance. We do not think the suit is 
barred by limitation, The plea of limitation 
might be a good one against Nuzur Ali who 
admits that he executed the kabinamah ; 
but itis not good against subsequent innocent 
purchasers who were not aware of the 


existence of such a deed. We think, 
therefore, that the Judge’s order of remand 
is correct, and we dismiss this appeal 
with costs. i - 
The 4th April 1867. 
Present : 
The Hon’ble F. B. Kemp and F. A. Glover, 
Judges, 


Recovery of possession—Zimitation. 
Case No. 2739 of 1866. 


Special Appeal from a decision passed by 
Mr, A. Abercrombie, Judge of Dacca, 
dated the 12th July 1866, affirming a 
‘decision passed by Baboo Mohesh Chun- 
der Sein, Sudder Ameen of that District, 

. dated the 27th March 1865. 


Ameer Bibee and others’ (Defendants) 
Appellants, 
versus 
Tukroonissea Begum (Plaintiff) and others 
(Defendants) Respondents. 


. Baboo Romesh -Chunder Mitter for 
_ Appellants, 


‘we 


- ; alleged ouster ‘as prescribed, a Section 45 Act xIv of 


“injury done to a house built thereon,” 


` his title from Noor Jan Bibee, the wife - of 


year 1268'B. S: 


1867. Civils oe ee a? ies l ‘383 


= Baboo Otool’ P PA Móokerjee R The suit died in 1865: was br ought by 
Respondents. - the special appellant’s, husband against the 


' Long anterior possession only, without’ proof of title, special respondent on. ‘the ground, of pur- 


. cannot avail a plaintiff suing to recover possession after chase from Sabir, Bibee and was’ given 


ouster, if he hag failed to sue within 6 months of the against him, because ‘the agency of the 
¥ 


riooktéar--who conéluded - the sale had 
previously determined by the death of his 
principal Sabir Bibee ; and whatever effect 
this decision might have had as -agaihst 
the plaintiff in that suit, it clearly “could 
have had none in determining the right of 
the plaintiff in this’ case, which had. pre: 
viously been decided adversely to her ven 
Muneeooddeen in the suit of 1846, on aN 
ground that his kubalah was false. 

The'case remains precisely where'it was, 
viz. that:the person -through whom -the 
plaintiff claims was . declared 'in 1846 to 
have no title to the property, aud. that 
decision not having .beén contested by a 
regular: suit within one year would be final 


The suit for regovery was brought in | and conclusive, the parties to if belt the 
1864, or-1271 B. S- same as those .now litigating. 


The defence was “limitation.’?: The| Thbeu, with regard to the Judge’s’ finding 


possession of certain land, with damages for 


The plaintiff states that he ‘purchased a 
one and a half anna share io the property 
through one Shumboo, Chunder who derived 


Muneeooddeen; Muneeooddeen ha¥ing bought 
it, originally from Sabir Bihee in 1249 B. S. 


‘The dispossession .complained of was 
caused by the defendant’s turning plaintiff 
out of the house, and pulliug down part of 


- Glover, J. — Tus was a ` siit Ga a 
the building itself, and it occurred in i 


` plaintiff's title, it was contended, was de-| ov the question of title and’ possession, 


elared invalid in a summary proceedine the special respondent lias none, ‘as before 
Before the Principal Sudder Ameen in 1846 | obser ved ; sand the mere fact of long anterior 
in which the defendant’s husband had sued | Possession cannot give the plaintiff, suing to 
Sabir Bibee under Regulation II of 1806, | recover possession after ouster, a claim on 
and, in which Munecooddeen. with others, | that ground. He must, like any other plaint- 
his brothers and sisters, intervened: declaring | iff in similar cir cumstances, prove his title. 
that the property was his under a kubalah| Awd we observe that there is no hardship 
dated 1249, ‘ in his having to do so, for he might, had he 
This decision of the Principal Sudder | chosen, have: brought a possessofy action 
Ameen adverse to plaintiff's vendor, given in under Section 15 Act XIV of 1859 within 
1846, never having been ‘reversed within the | Six months of the alleged ouster to recover 
time allowed by law, was conclusive agninst | Possession, and on proof of his having been 
plaintiffs title and cannot now be contro- dispossessed illegally, he would have been 
verted. On the- merits, defendant _pleaded restored to possession aud have been able to 


that the house and land were her ancestral plead limitation against whatever title thie 
property. -~ è defendant might have set up. By not doing 


. The frst- Court ‘aac ed for .the ‘plainti so, he has lost the benefit long. anterior pos- 
on the ground:that his title had been estab- session would have given him, and must take 


; Oos : Eri - was, according to 
lished iu gd previous suit in 1865, and the the consequentes: He . 


Pg oa aon on" aa a oe Fon. 
` The case then came up in special. appeal. 271, : 


Pay re ra issue of limitation aaa ‘We: think, therefor 8, that, under ‘the cir- 
` ae cumstances of this case, the special respond- 

‘The Judge has now found that the’ plaint- ént- out ‘of ‘possession could not recover 
if is not barred, and that his. bitte and. against the special appellant in possession, 
possession are established.’ a without first proving ber title to the property ; 

He “has decided . the first ‘point : on ibe, and that as she confessedly hus no title (the 
ground that the order in the Regulation’ IL-| order of, 1846 being final), her case is romedi- 
of 1806 case`lost its effect through. sia deoi- less. : . 
sion of 1865. - - “We. decked, ‘the appeal, and reverse the 
“We'are at d loss to’ understand the Loiret budge’ 8 order, with costs on special: responds 
Appellate Court’s. reasoning on this points) ent. YES ere ung oer 


ay r 
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The 4th April 1867. 
oco oco oo | Present: 
The Hon’ble F. B. Kemp and F. A Glove, 
Judges. 
‘Orel evidence (to vary. written’ con- 
: tract.) aoe 
Case No. 3317 of- 1866. 


Special Appeal from a decision passed by 
_. the Principal Sudder Ameen of Bhaugul- 
“pore, dated the 24th September 1866, 


privet a decision passed by the 


Moonsiff of that District, dated the 4th 
February 1865. ° 


“Mussamat Ramdee Koonwaree and another 7 


(Defendants) Appellants; 
pa |. versus - 
“Baboo Shib Dyal Singh (Plaintiff) 
oie "Respondent. 
o Mr R. E. Twidale for ‘Appellants, 
` Baboos Chunder Madhub Ghose and Kalee 
È Kishen Sein for Respondent. , 


` In'a snit bya husband against his wife to recover 
property alleged to have been nominally sold by him to 
er, oral evidence was not allowed ‘to be admitted to 
prove that no consideration ever passed between them, 


after-he had solemnly in a written ‘document admitted | ` 


' that it had passed. 

Glover, J.—T ais was a suit by a husband 
(special respondent in this cage) to recover 
certain landed property which he stated that 
he had nominally -sold to’ his‘ wife, thef 
defendant. He ‘alleged that the sale was'a 
sham onë made “maslahattan”’ -for the 
purpose of expediency, inasmuch as he was 


at the time leading a wild life, and would | 


probably have ‘wasted ‘all his substance had 
he retained it in his own power. His wife 
- now ‘refuses to return him his property. 
Hence this suit. 

' The wife allegés dub-andioilt purchase 
under a kubalah and full payment of consi- 
deration from her streedhun. 

Both Lower Courts have held that no 
consideration passed, and that. the pisiasi 
was, therefore, entitled to recover. 

‘The point taken in special appeal is that 
parol evidence cannot be admitted to vary. 
the express terms of, a. written’, agreement, 
and the Full Bench Ruling of this Court in 
the case of. Kasheenath Chatterjee VETSUS | 
.Chundee Churn Banerjee, 5 Weekly. Re- 
porter; 68, is quoted. 4 

This contention must be allowed. “The. 
kubalah filed by the defendant which the: 



















pleadings i in this case. whether 


consideration-money paid by. her ; and with - 
advertence to the general rule ‘of law- as ` 
explained in the decision above referred, to, 
we are of opinion that the special respondent 
cannot now bring oral evidence to prova 
that no consideration ever passed between . 
himself and his wife, after having solemnly, 
and in ‘a written document, admitted ` that-3e 
had passed. He is bound by his own’ 
deliberate act, and must take all the conge- 
quenċes of his own fraud. ` 
The special appeal is,-therefore, faroa, 
and the Principal Sudder, Ameen’s order i 
reversed with costs. >` : 





'.:ı- The 4th April 1867. l 
‘Present :- ore os 


The Hon'ble. G. Loch and L. $. Jackson, 


` Judges. 
i Registration—Kubooleut. `. ` 
Case No. 2869 of 1866.under Act X of i859, 


Special Appeal from a decision passed by. 
the-Judge of Purneah, dated the 30th 
“August 1866, affirming a decision passed. 
by the Deputy Collector of that District, 
. dated the 19th May 1866. 


Syud Reza Ali (Plaintiff) Appellant, ‘ 
. versus : 
_ Bhikun Khan (Defendant) Respondent. 
Mr. C. Gregory for Appellant. 


No one for Respondent. 


In‘a suit for rent where the defendant admitted the . 
plaintiff's right as landlord and did not dispute the 
one of the rent but pleaded payment, the ndn- 

a Tp eae of the kubooleut filed by the plaintiff wus 

d tobe no ground for dismissing the suit which 
bout have proceeded whether the kubooleut was or was 
not produced, the time for raising the objection as to 
non-registration being only when the kubooleut ‘was 
tendered in evidence upon any disputed point. : 


Loch, J.—Tais case has been- dismissed 
by the Lower Courts, because the kubooleut. 
filed ‘by -the plaintiff was not registered 


„under the provisions of Act XVI of 1864 ; but, 


as the defendant admitted the plaintiff's. 


‘right as landlord and did. not dispute the 


correctness of the rent, but pleaded payment 
of the rent sought to be recovered, the fact. ° 
that the kubooleut was not registered, was: 


uot a ‘sufficient ground for. dismissing. the 


suit, which could'have proceeded under- the: 
the kubog; 





plaintiff does not deny, admits on the. part 
of the husband in express. terms, that. the 
land was made over: to -the- wife and the -j 


leut was or was not produced. We remand , 
the case to the first Cours for trial on the 
merits : 


i 
i 
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Talem. ace concur.: 


in evidence upon any disputed point.: When 


“the sole. matter’ on which the parties were. at 


‘issue was that of payment, if was unneces: 
sary to tender the kubooleut, ‘and: the; suit 
would not be affected. ae ae 


ia i rig ee F rt aes 


` The 4th April 1867. 
l “Present: ` i 


The E G. Loch and L. S. Jackson, 
ire Judgės. 


t 


-Estoppel. pA y 
Case No. 2856 of 1866. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Cuttack, 
dated the 28th July 1866, affirming a de- 
cision passed by the Moonsiff of Dham- 
` NUGGUT, dated the 16th November 1865. 


Bhojonanud - -Mytee . and: others (Pint 
7 appelant; , 
"versus. 


Radha Churn Mytee'and others (Defendants) 
; Respondents; ` 


Baboos ‘Mohendro Lal Shome and Taruek- 


- nath Sein for Appellants. 


Mr.. C. Gregory and Baboo Roopnath 
Banerjee for Respondents. ` 


A man’s agent for the purchase of an au is not 
necessarily his agent to re-convey the sam 

Thus, where one member of an undivided Hindoo 
family, with the authority of his brothers, purchased 
a share in certain property and afterwards (without a 
authority from them) cancelled the sile, received ba 
the consideration-money, and surrendered the kubalah,— 
Hrun that the brothers were not estopped from suing 
the parties in possession of-the whole property to set- 
aside what the single brother had done and ‘to obtain 
possession of the share in question. 


Jackson, J.—Txe: plaintiffs in this case 
alleged that they, being members of an un- 
divided Hindoo family, authorized their 
brother, Radha Churu, to purchase, on 
behalf of the brothers, 'a 4 annas share in a 


certain property; and he made the purchase | 


‘accordingly ;. that subsequently, ‘without any 
authority from them, he cancelled -the sale, 
received back the consideration-money, . and 
surrendered the kubalah. They 
quently sued the parties in possession of the 
16 annas to.set aside what the brother had 
done, - and to obtain possensioti of ne 4 
annas, : 


“The abjestion ‘as 
to non-régistration of ‘the kubooléut: would- 
“only arise 3 when the document was: tendered 


. Agent—Sale—Soint Hin doo Famtly— | Rada two ‘persons named Bissonath an 








_ conse» | ' 


Thé Moonsiff dismissed the suit, and the 
plaintiffs appealed. -On hearing the appeal, 
the Principal Sudder Ameen was of opinion 
that,’ as the brothers had allowed Radha 
Churn to.buy the property, and had further 


‘permitted him to bring a -suit ia his. sole - 


name for its recovery, they had- constituted 
him their agent, and; were bound by his acts. . 
He,- therefore, considered -that they had 
mistaken their remedy, that they ought to 
have sued Radha Churn for damages, and 
that the present suit could not be’ mdiy- 
tained, . an = 

Ip special appeal it is submitted that th 
ruling i ig not good i in law. 

None of the defendants have appear 







Radha Sham,. wlio have purchased 5 ann 
of the same property from the original vend- 
or, but who- have no”concern with the 
plaintiff's claim for a separate 4 annas share. ` 

We'think the Principal Sudder Ameen’ 8 
decision clearly erroneous.- A man’s agent 
for the pufchase (of an estate is not neces- 
sarily his agent to re- convey, nor would the 
very common incident of one member of a 
joint Hindoo family, suing on behalf of the 
‘family, constitate him, their agent, so that 
a sale by him would bind the others. 

-The defendants may have other good de~ 
fences to the suit into which we cannot at 
present enter. It is only necessary: for us‘to 
say that the plaintiffs were not so far bound 
by their brother’s act as to be estopped from 
maintaining the suit, and were entitled toa 
decision of their suit on its merits. We re- 


‘mit the case, reversing the, . judgment _ of the 


Court below-for this purpose. 


We ‘make at 
peeve no order as to-costs, ` 


Thè 4th April 1867. 
Present: 
The Hon'ble G. Loch and L. S. Jackson, 
‘Judges. 
Sale by Hindoo Widow. 
_ Case No, 2473 of 1866. 

Special Appeal from a decision passed by 
the Principal Sudder Ameen of Jessore, 
dated the 3ist July 1866, reversing a 
decision passed by the Moonsiff of Kool- 
neah, dated the 4th July 1865. i 

Shoobhuukuree™ Dossee for self and. as 

guardian of. "Gopal Chunder Bose, minor, 

` Plaintiff ) Appellant, 
versus 


Chand Monee Dossee. and .others (Defend: 
' ants)Respondents. in 2n 
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Baboos Romanath Bose aid Bungshee 
y .Buddun Mitter:for Appellant. - ' 
_ Baboo Mohesh Chunder Chowdhry for 

i ‘Respondents. 
"Semble. —À sale by a Hindoo widow for „a just dobt 


‘inada in conformity with the Hindoo Law and with the- 


consent of the reversioner, may be, valid, although , the 
debt creating ‘the necessity for the sale was a debt, 
not of the ancestor’s time, but of the widow's own 
contracting. 
Jackson, J—WeE think the special aprel 
, dannot bè sustained.» The Lower Appellate 
-Gahirt, has found that the sale of the pro- 
ny. in dispute was made by the widow- 
“just. debts in conformity with ethe 












bt of the reversioner. 7 


Bale could not, under any, circumstances, be |, 
valid; because ‘the debt’ which created the 
7 cessity was a debt, not of the ancestor’s 
Pine, but.of the widow’s own contracting. 

hy ` 
-B He i is unable to produce ‘any, author ity for 
:<Zpihis legal ‘position, and it is not one . which 
we can affirm. 


"Pha. decision of the ‘Conrt held aist 


stand, the ‘appeal being: dismissed with 


‘oosfe. 


voles 


The 4th Apri 1867. 
` Present? : 


The Hon'ble G. Loch und: L. S. Saghio, ; 


ost dudgess. + 
appeal (Dismissal: of )—Pleadess.: X 
©. t. Cage No. 2847 of 1866. `- = 
Special ‘Appeal ‘from a decision passed “by 
the Judge of Rajshahye, dated the 27th 
August 1866, affirming a decision passed 
~ by the Principal Sudder Ameen af that 
„District, dated the 29th December 1865, 
v Brojo Soonduree Dossin (Defendant) 
Appellant, . 


« 


; wersis -` 

“Mr. D. L. Gilmore (Pliiatiff) EEE, 

: Baboo Mohinee Mohun Roy for Appellant. 
Baboo Kalee Kishen. Sein for Respondent. 


‘When one of, the pleaders: for.an appellant states: his 
inability to go on, with an appeal, the Judge is not-bouad 


of 


ask him if he is:.ready, to proceed with the- case, but 
may at once: dismiss the appeal. ; \ 


Loch, J.—THere are- no, e for 
admitting the spécial. appeal. When ‘the 
pleader for the appellant’ stated before’ the 


Judge that he was-not prepared to'gé on with |. 
the case, the Judge was -cer tainly not ,re-1 


judgment ; but when the 


abo Law, and, mor eover, recites the con- Ea? 


The special appellant contends that dahi | 


to send for any other plèader : for the appellant and]. 


quired tor send for any. other pleader’ whom . 
the: appellant had appointed :to carry on the 
appeal, and ask him if -he were ready: to. 
proéeed with the esse. - Nor,., under: such. | 
circumstances, was the Judge himself bound _ 
to go into.the merits - of the case. -` Under 
Sectión 849,. the Judge is bound to heat the 
‘appeal, and, after hearing ‘it, 
pleader for the,” 
appellant tells the Judge that he is unable. 
to go on with the appeal, the only course, 
left to the Judge is to dismiss’ the upper: 
We dismiss this appeal with “costs. 


aan Sen y $ t1 


St $ H sia 


_ The 5th April 1867. 
Pr esent: i 


The Hon’ble H. Y. Bayley and Shumboonath . 
' Pandit, Judges. 


Casé No. 386 of 1866. °`. 
"f | Limitation- Malikana. ` 


' Application for review of judgment. passed 


by the, Hon'ble Justices Bayley. and 
‘Shumboonath Pundit, on the 8th August 


'1866, in Special Appeal No. 1248: of 
‘,1866.* 
Mussamut Ozeerun (Defendant) j Respondent 
z ; Petitioner, bin oe ih 
l -". versus 


Buiboo regagna Sahoo (Plaintiff): Appellant 
‘Opposite Party. 


"es Mp. C: „Gregory for Petitioner `y 


Mr. R. Te. ‘Allan ‘2nd. Baboo: Mokesh 
< Chunder Chowdhry ; for Opposite Party: 
"A såit for malikana is governed- by the- limitation 
presreibed by Clause 13 Section £ Act XIV.of 1859. 
: Bayley, J.—Tue gist'of this application 
for’ a review, of, our judgment in special 
appeal No. 1248 of 1866 is that we .tire 
wrong in holding thatthe cause of - -action 
‘arises from the last date upon which malikana 
‘might have ‘been claimed to be paid (wiz. 
within 6 years of sait), ‘and in oir: applica- 
‘tion of Clause 16- Section I Act XIV of 


71859. * 


'. [Tt is pressed on us in argument in support 
of the application . that what. should huve >- 
governed: our ‘decision aud made it one ia 
favor of defendant, the’ applicant for review, 
‘was the fact found by the. Lower Appellate 
‘Court, that no payment of malikana, had. 
“been made by defendant to plaintiff within 
12 alle of suit and that, consequently, the 





* See 6 Weekly Repotter, Civil “Rulings, p. ‘Bh. fis 


„to pronounce `` 


v4 


t 


k 


_ Section 1 applies: 
the’suits on such a case shall be ‘brought. 


-by him that payment was made up:to, date 


` in possession of such estate. 
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daim of the plantit t to’ malikna should | 


Baj TE Rey ‘(Datondand Appellant, 


have been regarded. as any” other. daim -to |} 


money brought forward after 12 years had | 
expired before suit, and dismissed according- 


ly under the ordinary Law of Limitation, -| 
This mriikang- is dot, as wo before held, 
and still hold, rents die which- would form a 
constantly recurring cause of action, It is 
true’ that’ the’ défendant, applicant for review, 
was bound to pay the plainti® a certain sum 
of money, termed “malikana,” from thè 
profits of the landed estate. 
really a money payment, ind neither rent nor 
maintenance ; ia other words it is- not to be. 
regarded like'a bond or otlier debt, the non- 
payment of which, ‘Within a’ céttain legal 
period, bars an action to recover it. : 
On a're-considération® of the point, and 
after again hearing Counsel on- both sides, 
we aro of opinion “that the money sued for 
is clearly a money debt . char ged, on the 
estate, and tliat in’ this view, Clause 13, 
‘That Section enacts that 


within 12 years from the death of the parties 
who hold the estate, “or: from the, date of 
“the last payment to the plaintiff, or any 
“ person through_ whom he claims, by the 
“person in possession or mega of 
“such property or estate.” 

Now, clearly by the pleading here, it was 
alleged by plaintiff and failed to be proved 


of pliiatiff’s - ‘father’s death) by’ defendant’ as’ 


Now, the'date of such death’ of plaintifs 
father being ‘alleged by plaintiff tò bting the 


last payment within 12 years, and it haying- 


béen found as`a fact (with which we’ cannot 
interfere in special appeat) that this was not 
so, we think plaintiff is barved, aiid, therefore, 


reversing our. former order, we dismiss the.. 
“plaintiff's special appeal with costs, and 


affirm the order .of the Lower’ ADENA 
Court. 


m- i ve 


The Sth April 1867: ° 
Present: 
The Hon’ble L. S. Jackson, Teije: 


Admission of appeal. after .time’ — 
Power of High Court. 
Miscellaneous Appeal from an order nee 
by Ur. A. Hope, Judge of Surun,-dated 

` the 22nd January’ 1867, 
order passed by Baboo Kedarnath Dutt, 
: Beputy Coltector of that District, diated 
- the 29th November 1866, : 


But.still this is A 





affirming an. 


CErSUsS- 


Ssikb, Mahomed Wais oa others (Plaintiffs) 


_ Respondents. 


Babos Rajendronath Bose for Appellant. 


No one for Respionden ta, 







It is in the discretion ofthe Judge to consider whet 
sufficient cause has heen shown for the non-presentation 
of an appeal in proper time owing to delay on the part 
of the Collector to whom-the appeal was wrongly prè- 
ferred in the. first instance, and, thé High Court has 
no authori ty to interfere.with such exercise of discretion 


. by the Judge, 


Tae petitioner asks the Court to direct 
the Zillah Judge to receive and to proceed 
with the appeal which’ was filed after the 
time- prescribed for the filing of appeals in 
the Zillah Judge’s Court had expired. It 
appears | that the origiual decision was one 
which wis a'decree for rent at an enhanced 
rate: ` That beitig n decision which, involved" 
the'titlé of the zethindat to vary the rent of 
the ryot, the’ appeal should linve gone to the! 
Judge, and’ not to ‘the Collector. The Col: 
lector, after somé delay, rejected the appeal, 


‘anid the’ petitioner then went to the Zillah 
Judge some thie” weeks’ in excess of the" 


prescribed period having elapsed. ‘The’ 
Zillah’ Judge observed that’ gient delny had’ 
taken’ place, atid that’ he ‘could Tot ano, the’ 
appeal.’ 


The ‘petitioner’: s, vakeel Sananda. that his, 
client was entitled to the deduction of the, 
period duriúg which the appeal was pending, 
in the wrong Court: and he considers that, 


‘the right is given „by analogy to Section 14 


Act XIV of 1859. 
. It appears to mò that the Section cited: 
reilly hag no bearing” whatever upon’ thé” 


| present case 5 that it was evtirely . in the | 


discretion of the Judge to consider whetheT 
sufficient case had’ or had’ not been’ showa 
for nob, pr esenting the: appeal withia proper i 
time, and that.this Court has no authority’: 
to interfere with the - -exorcise of this dis- 
cretion. . 

Thé application,” thefofora, . suit be” 
refused, . ` mA ae ia ot 

B 
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ae . The Sth April 1867.. 
i . Present: 


The Hon’ble L. S. ‘Jackson, Judge. 


Special appeal—Order dismissing an 
appeal—Sectious 5 and 6 Act XXIII 
„of 1851. 


l Ticala oni Appeal. fror an order daa) 
_ by Mr, F. Tucker, Judge'of Pianyepore; 
dated thé 31st December 1866. 


fodi Chunder Bakog (Déeree- holder) ” 





- Appellani, -e 
ai versus .— > 
Oozeer A Khan (Judgmént- -debior) 
Respondent. - 
` Baboo Khetter Mohun Mookerjee for `, 

se Appellant.’ ees 


A No pne for Respondent. 


` The 5th April 1867. 
Present: Š : 
. The Hov’ble L. S. Jackson, Judge.. 


Appeal to Privy Council. (Admission: 
of — without registered security, 
bond). 


-Rajah Saheb Pershad Sein, AERC ORs 
ns ' to England, 


Versus . 


Rajah Rajendro Kishore, Respondent > 
to England. ` 


| Baboo Kalee Prosunno Dutt for ‘Appellant. 
F : . Noc one ‘for Respondent. . 


t 


The High Court Tas no authority to receive a petition 
of appeal to England tendered without the usual security, 
bond duly registered, as provided by the 8th role of* the ` 
“7th December 18582 


“It appears to me that I have no authori ity 


+ |'to" receive a pétition of appeal to England, 


which has been tendered without the “asual .- 
security bond duly registered, as provided . 


‘A special appeal lies from ‘an order dismissiiig an | by the 8th rule of the 7th December 1858." 


. meine under Sections 5 and 6° ‘et XXII of 1861, 


_iThe petitioner must muke his application . 


“Tn appears to me that’ the Deputy Registra, to the- Privy Council. i e : 


hes been mistaken in-refasing to. receive. 
this appeal-which he -Supposes to be a case 
analogous to that reported in 8 Sevestre’s 
Reports, page 633. -That was a case where, 
the suit had been dismigsed under the. 
proyisions of Section 5 Act XXIII of 186i, , 


- and the plaintiff under ‘the 7th Section ‘of, The Hon’ble Sir Barnes Persik Kt., 


- the same Act bad undertaken, to satisfy the 
Court that- there, was a sufficient excuse for 
his not making the deposit. | He failed , 80 
to satisfy the Court, and the application ’ to 
„testore his appeal was refused. 
. appears to me that .no ‘appeal-dither to the | 
Zillah Court orto this ‘Court lay. In-the 
“present case, there’was an: ‘appeal preferred 
'. against an ordinary decision. of an inferior’ 
Court to the Zillah Judge; and the appellant 
“committed default. Under Section’ 6, which: 
_ extends Section & to appeals, his appeal was 
’, dismissed. 


.-appeal to this Court. It appears to me ‘that 
‘he is entitled todo so. At all events,. the 
case is Hot governed- -by the case cited by the} 
“Deputy” Registrar, and it must be’ admitted, 

3 subject to all exceptions. and objections of | 
- the. respondent. `- - : we oe 


of..this appeal-from the 3 Weekly Repor ter; 
` Mitcollaneous Appeals, Page: 28. p : 
say 


i 


“He complains of that order.-as. 
being unwarranted by Jaw, and desires to | 





_ The 6th April 1867. 

‘ Present: 5 
Chief 
Justice, -and the Hon’ble C. B. Trevor, 


‘G Loch, F. B. Kemp, and A. << 
. ‘Macpherson, Judges. 


4 
i 


On that if | Ryidence—Hstoppel — Judgments: in 


: rem. 
Cases No. 158 and 226 of 1866. 


‘nigel Appeals from. a decision passed 
by Mr. E.8.. Pearson, Judge of Tirhoot, 
- dated -the 12th March 1866. 


No. -158: - 


Kanbya Loll and others (Plaintiffs) 
Se ~- Appellants, . 


“versus 


` ‘Radha Churn and others eae 
| Respondents. 


= ; Messrs. W. E. Peacock, R. T. Allan, and 
I may add that the vakeelof ‘the petitioner | K 


cites a case directly in favor of the admission | 


RE Twidale, and Baboos Dwarkanath 

_ litter,  Unneda Persad Banerjee, 
.Onookool. Chunder Mookerjee, and Kishen 
` Kishore Ghose for Appellants. f 
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Baboos Mohesh Chunder-Chowdry, Pearee 
Loll Roy, and Romesh Chunder Mitter 
for Respondents, j 


(No. 226 is a Cross-Appeal.) 


A decision by a Court that a Hindoo family is joint 
and undivided, or upon a question of legitimacy, adop- 
tion, partibility of property,-rule of descent in any parti- 
cular family, or upon any other question of the same 
nature in a suit infer partes, is not- a judgment in rem 
or binding upon strangers (i. e. persons neither parties 
to the suit nor privies) ; and a decree in such a case is 
not admissible as evidence at all against strangers. 


No judgment of a Mofussil Court can be a judgment 
in rem. 


Per Peacock, C.J. and L, Jackson, J. 
- By a decree brought by A against a widow as heiress 
of her husband, to set aside alienations by her and 
establish A’s right as revorsioner, it was declared that 
A was reversioner, Subsequently B (who was not a 
party to the former suit) sued to have it declared that. 

e, and not A, was the person legally entitled to succeed 
on the widow’s death. Hewp that the judgment in the 
former suit was not (upon the ground of its having been 
made in a suit brought against the widow when holding 
the estate as heiress) admissible as evidence against the 
plaintiff B in the second suit. 

The suits to which the Privy Council intended to 
refer in the Shiva Gunga ense (2 W..R. 31 P. C.) are 
suits in which the title of the settlor or the validity of 
the estate tail has been in issue, and not to suits 
against the tenant-in-tail in which a question has inci- 
dentally arisen and been determined as to who was the 
remainderman entitled to succeed upon the termination 
of the estate tail. ; 

This case was referred to a Full Bench by 
Peacock, C. J. and L. S. Jackson, `d. 


witi the following order :— 


Referring Order.—Ir has.been contended 
before us on behalf of the defendants, who 
are respondents in Regular Appeal No. 158, 
and who have also filed a separate Appeal 
No. 226, that the judgment of the 26th 
September 1853 in favor of Radha Churn 
in the suit which he brought against Ram- 
narain’s widow, was admissible in evidence 
and conclusive against plaintiff. - S 

First.— Because the plaintiff having inter- 
veued, he was substantially a party to the 
suit. 

Secondly —Because the plaintiff had 
brought a cross-suit agninst the defendants, 

Thirdly.—Beeause the suit of Radha 
Churn was brought against Ramnarain’s 
widow as heir of her deceased husband, and 
was consequently binding after her death ns 
against the plaintiff who was only the 
reversionary heir at the time when that 
suit was instituted, i 

Fourthly.— Because the judgment was a 
judgment tz rem deciding upon the status 
of the plaintiff, - 

We think that there is nothing in the 
first two grounds. As to the first, because, 
although the plaintiff «petitioned. to be 
allowed to adduce evidence in thé suit, he 
was not made a-purty to it, nor- allowed “io 


-his petition prayed that he 


adduce-evidence. Itis clear that he waa 
not treated by the Principal Sudder “Ameen 
as a party. Some reliance has been placed 
upon the exprossion “ third parties ” used 
by the Principal Sudder Ameen at the end 
of his judgment ; but that expression did’ 
not, and could not, constitute the plaintiff 
a party to the suit or to the decree. If the 
plaintiff had been made a party to the suit, 
or the decree was intended as a decision 
against himas a party, there would have 
been no necessity for the Principal Sudddf 
Ameen to refer to tite petition as 
no order.: In the translation of the 
ment which is embodied in the fys 
word used is, not “ party” but 
simply means petitioner. 

- The fysallah showa that 














to adduce evidence, but th 
on that petition that he s 
party or be allowed to a 
the suit ; and therefore, e 
Suddev Ameen had, by hi 
the agai asa party, / n 
not be evidence against 4y., °y. 

As to the second A 297 KO Po, 
suit was dismissed fof? id “a ? 2e, 28 
as T had at first supp, “fa 
ing with the suit bro”, ea, ? 
in which the plaint > 0, 
thing, therefore, was de ey 7 9 
aud the institution of it cou? 





the plaintiff a party to the suity * Fo. Ae 

defendaut was plaintiff, or entit "cent 
ae 2 LASS 

plaintiff to be heard in that suit DyN ls 


As to the third ground, wà > “that 
this case is clearly distinguishable mom tha 
Shiva Gunga case, reported in 9th Moore’s 
P. C. C., which was cited in behalf of tho 
defendants. If it becomes necessary, after. 
the decision of the Full Beneh, we will ex- 
press our reasons as to this point more fully. 

As to the fourth ground, we. are not 
prepared to admit the correctness of the. 
decision on the third point in the case of 
Rajkisto Roy vs. Kishoree Mohun Muzoomdar, 
which was cited in behalf of the defendants 
from the 8rd Vol. of the Weekly Reporter, 
page 14. 

Our present impression subject, however, 
to correction by-a Full Bench is that the 
judgment which was held conclusive by 
the Principal Sudder Ameen in this case 
was not a judgment iz rem; that it does 
sot fall within the exception to the general 
rule that a judgment is not evidence against 


' persons who are not parties or privies to it; 


and that it ‘was nor conclusivé ev, ence or 





349 


even prima facie evidence ngaingt 
plaintiff. We, however, feel ourselves 
bound, in cousequence of the decision above 
referred to, to refer to a Full Bench the 
following question, siz., whether, independ- 


Ciri fi 





ently of tlie bree grounds apon which we 


have already decided, and upon which the 
case cited is no authority in favor of the 
defendants, the judgment. of the ` 26h 
September 1858 was admissible as ‘evidence 
against’ the ‘plaintiff and if so, whether it 
pits conclusive or merely prima facie evi- 
9 ‘ inst him, 

















o the contentien on the part ef the 

tliat he ought ‘to be allowed to 
ey ideuce, our opinion is ugainst 
oint, ` He 
y evidence to adduce ; and 
ed to apply for liberty to 
ence upon the ground, ns 
at be was misled by ‘the | 
effect of the jndgment in 
the defendant, he ought, 
ew that this appeal was 
the grouud that the judg- 
was not admissitle in evidence, to 
Hite ascertained whether there was -any 
evidence, which, if udduced, would prove 
the adoption, a and he should have been pre- 
pared now to show us of what the proposed 
evidence consists. This he has not done. 
We are therefore of opinion thatthe’ appeal 
of the appellant ought to be allowed ; that 
the decree of the Lower Court ought to be 
reversed, and a decree given for the plainiiff 
with costs in the Lower Court, and of this 
appeal, if the Full Bench hold that the 


has not. shown as. 
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a judgment above referred to was not adinissi- - 


ble against the plaintiff. or, being -admissibly, 
that it was not conclusive, for, unless it is ; 
conclusive in law, it is uot such evidence ns 
would induce us to-find that Ramnarain was 
adopted, 
if the Full Bench hold it conelusive evi- 
dence, then this Court will decide as to 


whether the adoption, being in the Kirtima | 


form, caused Ramnarain to cense to be a 
member of his actual father’s family so as 
to alter the line of inheritance. i 


Tho decree, if given for the plaintiff, ‘will | 
nof ‘extend tothe setling aside of ihe décrees 
of’ the foriner and Principal Sudder Ameen | 
qud Judge, ‘or the kobalas and zur-i- peshgee 
pottaha, as prayed in the ‘relief sought “by 
thé pinin tiff, Those decisions are not t bind- 
ing. upon the plaintiff, nor will the kobalas 
ór’ ower ` incumbrances effected’ by Radha 


and to decide against the plaintiff. ` 
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the | There is no necessity, therefore, for us to 


set them aside. 

If the pluintiff’s appeal be allowed, the 
defendant’a eross- appeal No. „226 will be 
dismissed with costs. _ 


The judgment of the Full Bench ‘wae 
deliver ed as follows by— 


Peacock, C. J—This suit was brought 
by Kunhya Lal, as heir of Ramnarain. 
Singh. for n declaration of his right ‘of 
heirship sind for possession of gertain Janda 
with mesne profits. ‘The other plaintitfs 
claimed si portion of the estate by „purchase . 
from Kanhya Lull. < 

-The plaintif alleged that > Ramnarain | 
obtained the property “from Jhoomuck ` Lall, 
his maternal grandfather, by deed of gift; 
that Ramnarain died without: issue, leav- 
ing-Muşgumut Deo Koonwur his widow; and : 
that, spon her death, the property deseended 
to the plaintiff as the nephew and heir of 
Ramnorain, the plaintif being the son of , 
Ramnnrain’s natural brother and grandson 
of his natural father, 

The principal defendant Radha Churn 
denied the plaintiff’s right as heir of Ram- 
narain, He alleged that Ramnarnin- was 
adopted by Jboomuck Lall; and that, on the 
death of Ramnņarain without issué, the 
right accrued to defendant: Radha Churn 
as an agnate ‘of Jhoomuck Lall, and did 
not descend to plaintiff as the son of Ram- 
narsin’s natural brother. 

“The other defendants claimed by .purchase 
from Radha Churn. 

The plaintiffs denied that Ramnarain wag. 
adopted by Jhoomuck. The defendants in 
‘support of their allegation of the adoption 
! relied, upon a decree obtained by defendant 
Radha Churn in a suit brought by him 
against Massamut Deo Koonwur, the widow 
of. Ramnarain, to, set aside certain alienations 
made by her, and to have his litle as rever- 
sionary heir estublished. 

The suit was defended by Mussamut Deo 
Koonwur, on the ground that. her husband 
had not been adopted, and that he took the 
‘property by “deed of gift-from Jhoomuck 
| Lall, and consequently that Radha Churu 
was not heir in reversion, The pregent 
plaintiff presented a petition in that guit, 
| neserting his right on the same ground as 
that on which he now sues ; but ‘the. Cou { 
held that no order was requisite on his p 
tion, and he was not made a party to th he 
suit. 


The Court in that case found that Ram 


Sharh be’ operative agaist the plaintiff. l parain wag adopted by Jheomuck Lall, 92 


as o; 


aa 


n 


, ‘eame felt themselves bound, 
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that ‘the then plaintiff wand mow, .defondant 
Radha Churn was the: Feversionary , - heir. 
‘The judgment was affirmed:- ‘ia appeal in 
41863. " 2 
It was contended on the” cart of -the- de- 
fondants in this case that that judgment was 
i judgment in rem as to the adoption. 
‘Qn the trial of this case, the Judge upon: 
the authority of na case reported in the 
- Weekly Reportef, Vol. TII, p. 14, Civil Rul- 
‘jigs, in which Rajkisto was appellint, ‘held 
that the judgment was a judgment in. rem 
quoad the adoption, and that it-was-final and 
- .eonelusive against the present. plaintiff’ we 
that ‘point. - se, 

-The First- Bench before: whom this ‘case 
in ‘consequence 
_of the decision ‘above mentioned, to vefer to 

a Full Bench the following “question; viz. 
whether the: judgment was admissible as 
evidence against the plaintiff; and, if. so, 
whether it was conclusive or ‘amprely prime 
| facie evidence against him. 


The case has been fully argued before us, 
and we are of opinion that a judgment was. 
not a judguient in rem, und that it was not 
admissible i in evidence against the plaintiff. 

: The. ‘petition of the plaintiff in the suit 
brought by Radha. Churn having been re- 
jectéd,- the oe was “no party. to that 
suit. 

The general rule was clearly laid down 
_by Chief Justice De Grey in the Duchess af’ 


; Kingston’s' case in 
oe soaks as auswer to certain 
questions put to the 

J ndgeg by the House of Lords. He said :— 


“Ty is certainly true as a general principle 
“ that a transaction between two parties in 
‘| judicial proceedings ought not to be bind- 
“ing upon a third ; for it would be unjust 
to pind any person who could not be ad- 
: * mitted to make a defence, or to. examine” 
(and, he might have added, to cross-examine) 
“ witnesses,.or to* appeal from a judgment 
ss which he might think erroneous; and 
& therefore the depositions of witnesses in 
‘another eauge in proof of a fact, the 
“ yerdict of | a jury” (or, in this: country ry, „OË 
‘a. Court) “ finding. the facts and the judg- 
ment of the-Caurt upon the facts found,. 
, although evidence against the parties and 
“ all claiming under them , are not, in general, 
of to be used ta the. prejudice of strangers. 
‘s There are some. exceptions to this, general 
“rule, founded upon particular reasous ; but 
“« not being applicable to the present subject, 
“if ig unnecessary to state them. . 
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' ‘From a variety of cases relative’ to judg- 
“ments being given--in evidence -in Civil 
k guits, these two deductions seem to follow 
"as gener’ ‘ally true : first, that the judgment 
fof a Court of .conenrrent jurisdiction, 
te directly ‘upon the point, is, as a plea, a bar 
Sor- as evidence,’ conclusive’ betive outhe 
£“ same parties, upon the same matter S 

“ ly in question in another Courteg 
might have added, in another act 
the same parties in the same Court) 
‘Gly, that the judgment of a Court 
“ sive jurisdiction ,directly upon 

“ isin ‘like manner, ‘conclusive upon 
“game matter hetween the same parties,y< 

* coming incidentally in question in another 
for a different purpose. - But. 
“ neither the judgment of a concutrent or 

“exclusive jutisdiction is evidence of. any 
“í matter, which came collaterally in question, 
“ though within their jurisdiction, nor of 
“í any tnatler incidentally cognizable, nor of 
“any matter to be inferred by argument 
s“ from. the judgment.” 

The principle that a ‘judgment is fot to 
be used to the prejudice of strangers was 
adopted from the Civil Law, of whieh the 
following were maxims, that ‘ Res inter 
alios judicata nullum inter alios prejudi- 
cium facit,” or “ Resinter alios acta alteri 
nocere non, debet.”” The principle was not 
| applicable to judgments in actions. ix rem, 
The exception of judgments in rem in the 
Civil Law was, no doubt, the foundation of 
the exception in the English Law. 

The question as to what is a judgment 
in rem was fully considered. by Mr. Justice 
Holloway in Madras Regular Appeal No, 48 
of 1864, 2. Stokes aud O'Sullivan’ 's Reports, 
276. ` 

Although I cannot concur in the whole of 
Mr, Justice Holloway’ sreasoning, I consider 
that the full investigation which the. subject 
received at:his hands i in that case has: been 
of great, benefit in removing many-erroneous 
impressioug which previously existed. T 










‘concur with him entirely im the conclusion 
fat which ho arrived,. viz: 
| by a competent Court that a~Hindoo family 
) Was joing and undivided, or upon a question.of 


that.a decision 


legitimacy, ` adoption, partibility of property, 


‘rule of descent in.a:particular family, or 


upon any other queatian of the same nature 
in a suit inter partes, or more: correctly — 
speaking jn-“an action iz personam, is not 


la judgment. in-rem or binding upon strangers, 
For, in other: words, upon persons: who« wera 


neither parties-to the suit” nor privies, . I 


would. go-further, and say that a: decree in 


Peat Wend Sat . : 


` 


Civil 
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such a case is not, and ought not, to be 
- admissible at all as evidence against stran- 
‘gers. > 
I do not think that Mr. Smith? s definition 
of a judginent iz rem is accurate. But Mr. 


- Justice Holloway has not,- I think, attached 


ei 


sufficient importance to the words used by-Mr. 
Smith, “ which very declaration operates upon 
the st ‚of the thing. adjudicated upon, 
icto renders it sach asit is there- 
to be.” This would not be the 
à finding upon n question. of 
a süit in. personam, thougli it 
ht have been so. under the Civil Law ina; 
uit in rem, not for the purpose of- asserting 
a right-against a particular person, ‘but. for 
phe. purpose of adjudicating upon.the statis.: 

-I do.notagree with Mr. Justice Holloway 

È in his remark at page 281 of his judgment. 
-ï that the effect of a decree of. -every competent 
Court is to. render the person or. thing that 
which. it declares him or it to be.””’ A decree, 
according to the nature of” it, may prevent 
particular persons or the subjects-of a par- 
` ticular Government, or it may be. the whole 
world, from'averring to the contr wy,- 

' According ‘to’ the Civil Law -£ suit: in 
which à- claim of ownership was made 
against all other persons, was an. action 
in rem, and the judgment pronounced: i in such 
action was a judgment in rem and: binding 
upon all persons whom the Court: was .com- 
petent to bind; bot if the claim was. made, 
‘against a. par tioular ‘person or: persons, it 
- Was an action in personam; atid the decree 
was a decree in personam, and binding only 
upon the particular person or. persons against 
whom the claim was ‘proferred. or persons 
who were privies to them. ; 








This will “be made more clear by referring 
to the’ note of Mr. Sandars upon Section 1, 
Book 4, Tit. 6, of the Institutes of Justinian, 
a Section: which is quoted by Mr. Justice 
Holloway in his judgment above referred to. 
He says :—* The first and most important 
“division of actions is thafintoactions ix rem 
att “and actions in personam,by tha first of which 

‘ we assert a right over a thing against all 

“the, world—by' the second we assert a right 


“against a particular person (see Introdue- i 
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“wrongful occupier should appear in the.‘ -~ 
“formula ; at any rate not in the intentio; 
“the part of the formula. always considered, 

“ characteristic of the actio. ‘Si paret Titii - 
“ esserem? This was gll; the question to” 

“ be decided was; Does the thing belong to: 

“ Titius ? It was only as a, eonsequerice . of 
“ Titius’ proprietorship being established, 


.“ tbat the wrongful occupier, whose name 


“ might appear in the condemnatio, was Cons: | 
u demned to lose the possession. “But -in aw” 


:“,action arising on a contract, the, name . “of > 


“a person was necessarily introduced into 
Titius could not merely- say 
“ that a‘thing was owed to him; he, must: 
“add that it was. owed. - “by.” “a particular 
“person. There are, indeed; some cases; - 
“as for -instance, a-deposit, iu, which. the 7 


“ action ‘may be equally well shaped:with or, “è=... 


without the insertion: -of the name” of:a 
“ particular person. , ` ‘There may either be a 5” ^ 
“ real action in .which the +plaiitiff. claims 
“the thing, or a personal one in which he - 
“ says that the depositary ought to--give “it - 
“him. Whenever the action is made to` 

“ rest on ait-obligation, it is personal ; 5 -when « 
“on aright of proprietorship, it is real. a 


. The case is made.still more clear in pang. 
61 of the Introduction. ‘There Mr. Sandars .- 
says :—‘ His special interests prompt each 


“* man. to claim, as against his fellows; an E 


“exclusive interest in particular things.: 
“ Sometimes such a claim sanctioned by 
“law is arged directly ; the owner, as he is - 
«t said to be ofthe thing, publishes this claim `- E 
“ against ‘all ‘other men, aud asserts ‘au 
“indisputable title himself to enjoy all ‘the 
“ advantages which ‘the possession of- the 
“ thing can confer.. Sometimes, the claim i is, 
“ moré indirect. The claimant--iusists that 
* there are one or more particilar individual 

© or individuals who ought to put him‘ iù 
t possession of something he wishes-to. obtain, 

“ or do something for him, or fulfil some pro- 
“ mise, orrepair some damage they have.made - 
“ or caused, Such a claim is primarily urged - 
“ against particular persons, and not against 
the world at large. On. this distinction. 
“ between claims:to things advanced against 
“ all men, and those adyanced primarily against. 


t tion, Section 61): and, accordingly, speak- h « ‘particular men, is- based the division” of 


« fing! ‘technically, au ‘action was ‘called real 
* when the formula in which it was -con- 
ib “ceived embodied a, claim to w thing without 
“ saying from whom it: was claimed ; and | 
“ personal, ~when'. thə ‘formula ‘stated upon |. 






“ rights into real and“personal, expressed by’ 
i“ writers of the middle ages on the analogy 


Re of terms found i inthe writings of thé’ Roman ~ 


ay Jurists, ` by the-' phrase Jura in re, abd.. 
“ jura ad rem. A real-right a jus in-re,. 






“ whom a claim was made. -If Titius said 
* that a piece of land belonged to him, there 
‘iwas no. necessity ; -that the ngme ° “of “the 


' or, to use the equivalent phrase préferréd 
Hee by. some later commentators, jus “in ‘rein, 
mej is a right- to have ‘a thing: t tie Ex- 


Bis ya 


a 


ho | 


ground. -upon ‘which it could be held that the 
` decree in sucha case would'be admissible 
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decred.of the Moonsiff’s, Court, and thas: the] 
decree: of the Moonsiff in’ a, suit fòr. land 
within his competency, would finally and 
conclusively determine the title to` _ the 
zemindaree against persons ‘who'might"n “‘néver 
even have heard of the. suit in the Moonsiff’s: 
Court whilst it was going on. ‘There is no- 


merely. as primå facie evidence. ~ It- must 
either be conclusive as a judgment iz rem, or 
fall within. the general tule, and not be 
‘admissible at all upon the question of adop- 
tion. “If it could be admitted as even prima: 
Jacie avidence, it might work the, -greatest 
injustice by throwing the burthen on to the 
defendants, and ‘compelling them to prove a 
negative, viz. that: .the’ claimant had not 
been adopted, and this pr obably, after. many 
years from the time at which the adoption is 


. alleged to have been’ made. 


The: fact is’ that-the Moonsiff, in such a 
case, wotld he competent to try the. right of 
the parties to the land claimed, and incident- 
ally to determine the - question of. adoption, 
But he would have no power to entertain a 


suit merely for- the purpose of deteraiining 


a question of status. - 


“We have-no hesitation in answering both 
the questions in the negative, and in, stating: 


-that the judgment of the 26th September 


1858 was not. admissible either as prima 
facie or conclusive evidence ‘against the 
plaintiff upon the question of adoption.” ` 


‘This decision is quite in nccordante with 
-the: decision of the Privy Council in the 


. Rajah of Shiva Gunga’s case, reported in 9 


Moore's Indian Appeals, page 539.. In thas 
case their Lordships. 
“judgment i is not a'judgment in rem; becanse- 
“in a suit. by 4 for the Tecovery of an estate | 
“from B, it has determined-an issue raised 
concerning the status of-a particular person‘ 


“or family. Itis clear that’ this particular.)- 


t judgment was nothiig™ ‘but a a 


“inter partes” -> : nde 
In the case. No: -299 of 1864, $ in conse- 


. quence of which this case was roferred fo» a 
: Full Bench, the Judges, referring to the. 


Shiva Gunga, sags Bay Sany In Goodeve on 
# 
4 * Pes: 288-290. , “ Evidence, adoption; like 


which a judgment would ‘be fitial.: and 


“6 conclusive. The reasoning of their Lord-, 


““ehips of thë“ Privy‘Couneil’ in “the*“enset 


t The Shiva Gunga “reported at- pages, 36 


casa 


i 


ie ae 
| 







Berch which Yeferred it. 


reasons given by that Bench on. the thi! 
issue were, delivered by— ` 


fered by us to. the.Full, Bench, we stated, 
with-reference to the third issue, that, after 
the decision of: the Full Bench, we would, if 
necessary, express our reasons more fully for 
holding thet’ this casé is clearly distinguigh- 
able-from the Shiva Gunga case, ` 


remarked ‘that “na 


& marriage and bastardy, is?| « 
t e ea ontianed as one of the cases :in, 


“and 37. of the- Feki, ; 





as Reporter ‘for April 1865, No 12, seems’ to 
“ point to-the same“conclasion;” 

'- So fat from this being the case,. the decis 
sion, of .-the Privy Connell appears to us to 
be‘in direct. opposition: to the role laid down 
by Mr. .Goodeve. 
--The'case will.be. sent back to the Fir á 


‘The case ‘accordingly y came back to % 
Division Bench, and the following furt: 


antl 
Peacock, C. J.-—When this onse was ren 


The passage in the judgment in the Shiva 
Gunga case upon which it was conteuded 
that the plaintiff was bound by the decision 
in the suit brought by Radha Churn against 
Mussamut Deo Koonwur,Ramuarain’s widow, 
isas- follows :—‘*It seems to be.necessary, in 
* order to-determine the, mode in which this 
“ appeal ought to'be disposed of, to consider 
“ the question whether the -decree of 1847, 
“if it had-become final in Unga, Mootoo’s 
* life-time; would have bound those claiming 
the zemindaree in succession to her. “And 
“their Lordships are of opinion that, unless 
* it could be shewn that there had not been 


-| © a fair trial’of the right\in that suit, or, 
1*fin other words, unless that deoree could 


€ have , been, successfully impeached on 
‘some special grounds, -it would have been 
‘an effectual bar to. any new suit in the 
“ Zillah Court. by any’ person claiming i in 
s succession to Unga Mootoo, For, assuming 
her to be. entitled to the zemindaree at all, 

“the whole ‘estate. would, for the time, be. 
“ vested in her, absolutely for some porposes, 
“ though: in .some--respects for a” qualified 
«s interest, and until het death it could not 
“ .be ascertained who would be entitled to 
“ succeed. - a The same principle’ whieh, has 
ah prevailed. in. the Courts of this country as 
« to. tenants-in-tail representing tho inherit. 
“f anes, would, seem to apply. to the case of 
“a Hindoo widow, and it is obvious that 
there: would be the greatest’ possibla in- 


 convénience.in holding ‘that, the succeeding _. 


“ heirs -were not- bound by a, decree fairly 
and properly obtained. against the widow.” 
‘The question’in the suit brought by Unga 


Jooo. referred. to above was, whether: the’ 


WS tees 


c 








346 - 


t 


x Civit 





one.of bis widows, and to his daughters in | 


- succession to cher, or whether it survived -to 
the nephews. of the deceased under the 
Mitakshara Law: l 
; According to the case set up by the widaw: 

the ` daughters, if they had survived the 

pridow, would have succeeded ag Yeversionary 
eirs. 
it the.case which she. set ‘up against the 
ews, Ker suit Was dismissed and the | 
vy Council’ held’ ‘that’ the heirs iù 
version ‘would lave beén’ bound, “after 
death of the “widow, bya final decree’ 

Against her in that “suit, “and -that it 

would have ‘been an effectual bar’ to, 

any. néw suit in the Zillah Court by'any 
person ‘claiming in succession to the widow. 












~ ‘The presentis a very differeut case. -‘The.| 


suit relates to the estate of ‘Ramnarain, and 
the question is, who, upon the ‘death of Ram- 
_ parain’s widow, was the: ‘reversionary heir ; 
“and with-reference to that: question it ‘was 
important to ascertain whether Ramnarain 
obtained the -estate from Jhoomuck Lall by’ |’ 


` gift or by inheritance ns-the adopted ‘son of 


‘Shoomuck’ Lali. Upon the death of Ram- 
narain wilhout issue, his: widow obtained 
possession of the esiate as his héir, - ‘and 
- she was his heir, whether he was adopted by 
Jhoomuck Lall or not. The question’ ‘of 
adoption or non-adoption did not affect the 
right of the widow to inherit, though’: it- 
nfvcted the’ question who-was the ‘rever- 
nuy heir upon her déath. 


“The plaintiff claimed ‘as the son of Ram- 
narain’s natural brother ; ‘the defendant, 
Radha Churn, claimed aa an agnate of 
Thoomuck Lall. | The.décree which is relied 
‘upon as binding upon ‘the plaintiff upon the 
guéstion of adoption, was pronounced in a 

_ > suit’ brought by Radba Churn'against Rani- 
a varain’ 8 widow to set aside certain aliena-: 
-0o tions made by -her; and to have his title 
: as réversionary heir established. If, Rani- 
arain vas not adopted’ by” Jkoomuck' Tall, : 

. “Radha Churn, the plaintiff im that “suit,’ had 
no ‘right ‘to set ‘aside thë alienations' madè. 
ps ‘by the ‘widow, nor was.he the reversionary'| 
‘heir.’ ‘The plaintiff“in this ‘suit intervenéd in | 
‘ie-sitit brought by Radha Chuin ‘against 
the widow ; but his petition Was rejected, andl 

- Ke wab, “eonsequently no party ‘to’the shit. . 
`The Coutt held that Ramnaiain was’ adopted, : 
and. that Radha Churn wis the ‘revetsionary | 
Heir after the death of ‘Ramuarain’s widow. || ~ 
“Radha Churn did not itapeach : Raminarain’s| 
title. tothe estate $ in fact, his case depended: 
‘Upon | ‘Rainnarain’s title; nor did ibe’ impeach 
the title of Bamuarain’s 8 widow. - ‘The r pisin | 


Goce an 


‘ 
i 
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iff also commenced a suit against the widow 


to set aside the atienations, but he did not 


proceed with it. The widow had-an.inter est 


in supporting her owa alienations, because ` 


she- ‘had made.them : as protector of the 
estate, her interest was the other way. ` 
As- protector of the estate, or even as the- 
supporter of the alienations which she had 
made, it could make no difference to her in 
‘point of law, whether the alienations were | 
‘impeached by Radha Chara or by ‘the plaint- 
iff.: ‘She had no legal interest in the determin; 
| ation’ of the question whether Radha Churn 
or the plaintiff would be tha reversionary 
heir upon her death, any more than a tenant- 
id-tail in England,’ to ‘which a. Hiddoo 
widow taking by inheritance, was compared 
“by the Privy Council, would have in the 
question whether, upon the termination 
of the estate tail, the-estate would go to 4 - 
or B as remainderman. I do not well,see 


‘how a similar question’ to that- raised: in’, 


this ‘suit could arise between persons alaini 
ing to ‘be remaindermén, 


The suits to which the, Privy Counéil 
intended ‘to ‘refer appear to us to ‘be 
suits in which the title of the settlor or the 


validity of the estate tail was in issue, and | 


hot to suits against the tenant-in-tail in 


which a question might. incidentally arise 


and be determined - as to who waa, ‘the res, 


mainderman who would "bo entitlad ‘ 


succeed „apon the termination of thé estate at 


aes Le 


tail. . : yn a aN Pa ea 
{For ‘thesé feasons “we think that’ the jug. 


“ment: in:! “Radha: Churn’ a suit waa not congela- -< e 


‘sive against the, ‘plaintiff, or “ admissibis.. vin. 
fee 


evidence against- hi ‘upon the ground” thine r 


‘it was, brought against ‘Ramnaraiu’s, widow 


whilst, she 
“ance Pa hèr ‘husband, no Cup” t 


Pan a “SES A i we D8 


Was, holding the eatate by inherit. 
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The ‘6th April- 1867... 
Pr esent:: 


The Hon’ble Sir Barnes. Peacock; “Kt, "Chief | ° 
: Justice, and -the Honble L 8. “Jackson, 
Judge. oe 

2 Waste Tiia Siamp Dayi. ae 


Reference to the High’ Court’ by Ur. FEJ. 
Cockburn, Judge of Sylhet, under Section 
15 ‘Act XXIII of 1863.. 


Greesh Chunder Roy and others pers 
` Versus 
The Collector of Sylhet on the part of ‘Gort 
ernment, Defendant.. 


In.a suit under Section 5 Act XXII of 1868, by. a 
claimant to waste land proposed to be'sold or otherwise 
dealt with on account of Government, or by an objection 
to the sale or other disposition of sich land, the plaint 
must be on a stamp of 100 rupees. - 


Case.2-By the ‘concluding words of Section 


7! Fa s, 


5 of Act XXIII of 18683, it is ; enacted that, 


“t if such claimant or objector’ shall not, with: 
jn 30 days from the delivery‘of:such notice 


` from: the Court, institute asuit in such Court,” 


` acted that, 


' is enacted that all suits shall be com 


fe... 

By Section, 11 òf the same Act, it is en- 
“in suits instituted under the 
Act, the proceedings ‘shall be regulated so. far 
ay “they: can. be “by the Code of Civil Pro- 
cedure.” ` 

By Section 25 of Act “VIII of. 1859, it 
ced 

by a plaint. ` 

Sectioù 30 of Act X of 1862, in connec- 
tion with Article XÍ of~Schedule B an- 
nexed to the said Act, shews, firsz, that 
plaints have to be filed'on stampt paper ; and, 
secondly, how. the value of the stampt Baper 


_ is to be calculated’ ' 


By Section. 31 of Act Vii of 1859, it is 
enacted that, if a plaint be written on stampt 
paper of inadequate value, the plaintiff may 
be required to supply such additional stampt 
paper as may be necessary ; and on-his failure 
to do so, the Court shall reject the plaint. 

-Under ‘the provisions abova quoted of 
Section 5 Act XXIII of 1863, asuit has been 
instituted-by Greesh Chunder Roy and others, 
against the Collector of Sylhet on the part 


. of. Government, in which the plaintif sues 


for an order for confirmation of his wright to 
and possession in certain land. , Plaintiff 
valued his suit at 3,000 rupees. - 

The plaintis ona stampt paper: +of the 
value of 8.annas only. Under Section 15 of 
Act XXIIM.0f 1863, the opinion of the High 
Court, is “requested 2s to whether an 8 annas 


ate 


_. stampt paper is-sufficient, or, whether the 
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` | plaing ought to be on stampt paper of thé 
value of 100 rupees under Ar ticle XI ches 
dule B Act-X of 1862. > 

. This reference is made on the app py sation 
of the plaintiff whose Counsel argues that an 
8 annas ‘stampt is sufficient, because, . 1st, 
the Act XXITI (of 1863) is silenton the point4 
‘| 2ndly, because the Act being à special Ack 
as the Court ought to be regarded much ; 
the light of æ Special Commissioner Co: 
in which (Act III of 1828 Section 1. 
stampt paper of the full value is not require 
mid, 8rdly, because in other cases under 
XXIII of 1863, plaints have been admitté 
on 8 ùnnas stampt paper; and, 4thly, because 
under Section 14 of Act, XXIII of 1863, “no 
appeal lies from any decision ogi ie 
passed under the said Act. ay 
In my opinion the. plaint ought, to be on 
stampt paper of the, value of 100 rupees. 
The Principal Sudder Ameen of. Sylhet, a 
mémber of the Court,.is of the same opinion. 


` Lhe opinion of the Sigh Court was pro- 
nounced by— 


Peacock, C. J. —We ` are of opinion that 
the plaint required a stamp of 100 rupees. 















`The 6th April 1867. 


Present : 


The. Hon’ble Sir- Barnes Peacock, Et, Chi? 
- Justice, and the Hon’ble ED . Jackson, 
Judge. 2 

Jurisdiction—Temporary _ residence 


in jail—Commission for examina- 
tion of witnesses (Issue - of—by 
Small Gause Gourt to Magistrate), 


Reference to the High Court by Mr. C. D. 
. Linton, Judgé of the Court of. Small 
. Causes at Meherpore. 


Gopal Chunder Sircar, ‘Plaintiff, 
versus 


Kurnodhar Moochee and others, Dafendanis 


‘Temporary imprisonment beyond the jurisdiction of 
a Small Cause Court was held’ not to bar the jurisdiction 
of that“Court iu respect of defendants who. formerly 
resided within its jurisdittion and whose families con 
tinued to reside there, there being, moreover, nothing 
to show that the defendants had no intention of iot 
returning to their former place of abode on the termi- 
nation of their imprisonment. 

A Magistrate is not bound to execute a commission 
of.a Small Cause Court directing him to take the evi- 
dence of prisoners in jail, ina case in which none of the 
circumstances existed: antliorteing that Court to issue 
the commission., - 


Case. Tas is is an sudtended case; birt . 
as the defendants were at the time} of; ‘the 


à 
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“filing of the plaint, and still are, prisoners ‘sometimes in the other, both will be” his 
in the Jail at Kishnagur, having been | dwelling-houses (C. Rep., 389) and during 
‘sentenced, on the llth of October last, to his temporary absence each house, although 


two yenrs’ rigorous imprisonment each, I | empty, if there be the animus revertendi, . 


have giyen judgment against Ist defendant | will yet be his dwelling-house (Rex versus 





only, and dismissed’ it-on its merits against 









inion of the High Court on the following 
inti ' 

Thether the defendants, at the tine of | 
e commencement of the suit, did dwell 
ithin the local limits of the jurisdiction 
e Meherpore Small Cause Court, it being 
lleged in the plaint and proved at the trial 


prisonment, dwell in. Gungree, within the 
Joeal limits: of- the ee of the said 
Conrt.. : 


| The question is, what is’ the precise | 


meaning. of the word “ dwell” as used inf 


‘the- 8th Section of- Act Xi- of 1865, and 


whether it ean be “gaid that the defendants |. 


are subject to- the jurisdiction of the Small 


Cause Courts of Meherpore ‘and Kishnagur, |. 


or to that-of Kishnagur alone. 
"As. to what constitutes “ dwelling” in a. 
place, there seems-to be no other rule than f 


that each case must. depend on its own cir- |> 


' cumstances, ` 

‘Now the. word “ dwelling”. is synony- 
mous with the term “ place ‘of abode or resi- 
“dence.” It isthe place where man lives and- 
wliat he considers his home.: A dwelling is 
_ constituted by. an, agtuul occupancy coupled 
with an intention to give the’ character 
of permanency to’ such occupancy. * Re- 


i sidence,” said Parke, B: “means a domicile 
or home” ‘(Lamb vs. Smith, 15 L. J. ates 
Excheqyer). 


77A man’s dwelling i is pre facie ‘the es 
where his wife and family -rebide, and if he 
has a:family dwelling in some place, aud “he 


occupy @ house and occasionally sleép in ano- 
dwelling in a place the moment he abandons 
it without an intéution of returning there; 


ther, he will not be a resident’ in the latter 
place, for his residence is his domicile, and his’ 

. . domicile is his home, and’ his home where 
his -family reside (Story’ s Conflict of Laws 
Section 63; R. versus -The Duke of 
Richmond, 6 T. -R., 561), and where a 
man had ashop and private parlour in which 
she ‘cartied on, his business:and entertained 
. his” “friends, -but neither himself nor his ser- 
«vant slept there,, the, Judgės held that such 
` occupation did- not ' goristitute a dwelling 
(R. vs. ‘Martin, R. and R.,-108). A man 
‘may have two dwelling-places at the same 
‘time. - Thus it was held by the Judgés that, 


„when a man “has two houses, - and servants’ 


: ain both, and “lives sometimes in one, and’ 


r 


he - other defendants contingent on the-!- 


that the defendants did, prior to theif im-. 


| therefrom Mareh to October. 


Murray, 2 East P. C., _496). 


So, also, in the case ‘of Whithorne, Apel 
lant versus Thomas, Respondent (7 Man. and ` 
Gr. 5) ‘where the question was as to: the” 
meaning of the word ‘residence’ in the - 


Reform Act, Earle, J.,. said :— “ The fact | 


‘of sleeping in a place by rio means constitutes 
a residence, though, on ‘the other hand, jit 
may not be necessary, for the purpose of 


constituting a-residence in a place; to sleep > 


there at’ all, Ifa man’s family are living 
in a borough, and'he is absent forwix months, 


but with the intention of returning, he will. ; 


still be considered as residing there.” .- 


In the case of Macdougall versus Paterson: 
aL L. J., 27 C. B., 5 Č. ©- Chron. 5) tlio- 


plaintiff | resided in Inverness in Scotland, 
where his permanent dwelling was, but every 
.year before the ‘shooting season’ he’ usually 


‘game to London, where he took lodgings for. 


„is business, and at the time the action was 
-brought,be had a stand at the great exhibition 


-and resided in Golden Square, London, which - 


healso had for a place of business and had been 
The Court of 
Common Pleas held that the plaintiff did, not 
dwell in London within the meaning of the 
28th Section.. “We are of opinion,” said 


Jervis, C. J. “ that, under the circumstances, 


the plaintiff did not dwell i in’ Golden Square. 
Each - case must depend upon its particular 


circumstances, 4 but when a: “party has a per-. . 
‘manent ‘piace of dwelling, we do not think 


that he dwells, in the sense of that word as 
used in the Statute, at a place where ‘he has 


Jodgings for a temporary purpose only.: Pe. 


A person ceases to. have a domicile! or 


though he has not established a dwelling else- 


-where (Nutbrown’s sase, 2 East P. C. 496). 


Tt was-held in the case of Reg. versus Salford 


(8 Bit: and Par. new Mag. case 5) that a pri: 


soner resides where the prison is, and the 
Judge of the London Sheriff’s Court held that 


an inhabitant of Dublin, who was imprisoned 


for debt within the city of London, was a resit 


dent within the city, and, as such, liable- to- 
ba sued ‘in the Sheriff's: Ooitré (Aitkin VETSUS 


Buny, 2 0.-C. Chron, 292). But in Danstoi 
versus Paterson, 28 L. J. (N. S.) CP. 97, 
it was held that synonenenti ing Jl, Was 
not a dwelling: i 
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Looking st-Explanation A Section-8. Act 


` XI of 1865, I think by “‘ dwelliag” must. bé 


meant the ordinary, and not a, tèmporary, 
place of residence, -and that,. therefore; the 
defendants are subject to the jurisdiction , of 
both the Small Cause Courts. of Meherpore 
and Kishnaghur, as Lhold that a mere tem- 
porary imprisonment cantot eonstitute a 
dwelling within thé district where- the pri- 
son is situate, and tliat the prisoner’s formèr 
home continued to- be his dwelling, unless 


“he has made ùp his mind ‘to abandon’ it upon 


his release fr om jail.. 


On the. 2nd February 1867, ue follow: 
ing order was passed-by the Court :—— 


Peacock, C. J.—The facts are not suffici- 


ently found to enable us to determine the 


question of law referred to us.) «> 
The defendant Kurnodhar is deseribed as 
of Elangee, the defendant Wootsub as of 
Gopalnuggur, “and: the defendant Pooran 
Moochte as of Solotaka, and all are said to 
be now residing in the jail of Kishnaghur. It 
is stated that.it was alleged in the plaint 


- and proved at.the trial that the’ defendants 


did, prior to their imprisonment, reside:at 
Gangree within the jurisdiction of the Small 
Cause Court --of ` Meherpore.> Whether 


` their families: cõntinued: -to „reside at Gan- 


gree is-not found, nor are’.any facts found 
to show,. that the’ defendants ` continued 


` to dwell there;-or at the time of the com: 


mencement had an intention of returning to 
their former dwellings;: “notwithstanding their 
temporary imprisonment.. ~ 

The case should be returned to the Judge 
for-a finding upon the facts sufficient, to 
enable the Court to determine the. ae of 
Jaw. Si 


The Judge’ s firiting was > submitied “with 
thé following remarks s= - 


I have found as a fact that’ the, aies of 
the defendants were at the, time of the 
filing of the plaint and still are'living and re- 
sidiug at Elaugee, Gopalnuggur; aud Solotaka 
within the jurisdiction of this Court; but 


‘I bave been unable to figd as a fact whether 


it is the intention of the defendants, on their 
release from the prison, to return .to their 
former dwellings, as the commission which 


forth in the accompanying copy. of «letter 
from Mr. H. Bell, Officiating: ‘Magistrate, of 
Nuddea. ' 

‘It would appear from Section 175. of Act 
VIL of 1859 that there are only three condi- 
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tions stated under which a Civil Court is em- 


powered | to issue a commission, viz. -lst when 
the witness- is:resident’at some place more 
than 100 miles from the .Court requiring 
his evidence § 2ndly, when the witness is 
or -infirmity to be 
personally. examined in, Court ; “and, 3rdly, 
wheri the witness is a person exemptéd from, 
personal appearance by reason of rank or’ 
sex, and there is no other rule or Circular 
Order which empowers the Judge òf a Civil 
Couri, whenever it shall appear to the satisfac- 


.| tion of: the Judge that-the personal attendance 


of any ° prisoner. confined in any’ Crimin® 


Jail ig necessary, either as a party or witness %® 


in a-suit, to issue’ a writ under its hand and 
seal addressed to the officer in charge of the 
Jail ‘calling upon himi to make-over charge 
of the prisoner named, therein to any. officer 
ofthe Court, but -Circular Order No.: 45 of 
1866 lays down rules for the personal at- 
tendance of any prisoner confined in a Civil 
Jail when required either aga party ora 
witness in a civil suit.’ i 3 

Under the peculiar circumstances of the 
case noted above, and as there was no other 
mode of obtaining the-evidence of tlie defend- 
ants, I thought I was justified in issuing a 
commission to Kishnaghur, which is distant: 


‘less than 100. miles from Meherpore, direct- 


ing the Magistrate to take their evidence. 
Should the "Hon'ble Judges of. the- High 
Court be of épiniot , that the Magistrate 
ought to execute-the commission, I beğ- that 
their answer may be forwarded to. mé for 
transmission to him. . 


Mr. Bell's letter. above rèferred to was as 
follows :— 


With reference to your proceeding of 
the 25th’ February : 1867, I. ‘am; not 
aware of any law which authorizes . the 
Small Cause Court -Judge to issue a com- 
mission directing me to “take the, evidence 
of prisoners, in, Jail, and I must, therefore, 
decline to, act . upon the commission. The 
proper course, as it appears. to me, is for the 
Small Cause Court Judge to serve a summons 


` ow the: prisoners- through ' the’ Jailor,:and the 


‘prisoners can then, if they wish, communis 
cate with- their, friends | at homie’ as to the 


y J . course, to be adopted in ‘defending the case. 
. I issued to the Magistrate of Kishnagur. to |. 
.take their. evidence on this point, has,been 

_ returned -unexecuted for 


The. judgment. of -the - ‘High. Court was 
delivered as follows by— 

Peacock, Ç. J. We think that the: Magis. 
trate „was not, bound. to- execute the commis~ 
sion; inasmuch aé-none of the circumstances. 


existed in this case which. authorized” the- 


Judge of the Small’ Causo- Court ig issue a 
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commission for the examination of witnesses. 
But, as the Judge has found that the fami- 
lies of the defendants continue to reside at 
their former place of abode within the 
jurisdiction of the Small Causa Court of 
Meherpore, we are of opinion that the Judge 
would be at liberty from that to infer that 
the defendants had the intention of return- 
ing to that place of abode on the termination 
of their imprisonment, and consequently 
that they were subject to the jurisdiction of 
that Court, notwithstanding that they were 
temporarily detained in prison beyond the 
Prisdiction. ` 





The 6th April 1867. 
Present: 


The Hon’ble Sir Barnes Pencock, Kt., Chief 

` Justice, and the Hon’ble L. S. Jackson, 

` Judge. . 

References by Small Cause Court— 
Interference by one Judge with 
decision of his predecessor. 

Reference to the High Court by Mr. H. Bell, 
Judge of the Principal Court of Small 
Causes at Kishnaghur. 3 


Umanund Roy, Plaintiff, 
versus . 
Lord H. U. Browne, Defendant. 


Where a case was determined by a former Judge of a 
Small Canse Court contingent upon the opinion of the 
High Court upon the question submitted by that Judge, 
and the parties had an opportunity of appearing and 
being beard in the High Court before the Judges 
expressed their opinion,—Hzwp that, when that opinion 
whs expressed, tha case was at an end, and that it 
was irregular for the present Judge of the Small Cause 
Court to interfere in the matter. 


Case.—In the case of Umanund Roy versus 
Lord H. Ulick Browne, Chairman of the 
Kishnaghur Municipality, decided by the 
‘High Court on a reference from this Court 


on the 8th December Inst, and quoted at. 


page 30, Vol. VI, Weekly Reporter, Civil 
References, I have been requested by the 
defendant to make a second reference on the 
ground that the case was not carefully 
stated by my predecessor Bahoo Doorga- 
pershad Ghose. The letter of the Chair- 
man of the Municipality is herewith sub- 
mitted. 

I have given the letter of the Chairman 
of the Municipality full consideration, and 
taking the facts as stated by him to be cor- 
Tact, as they are admitted by the parties to 
be, T see no reason to arrive at n different 
conclusion from that expressed by my prede- 
<essor in the former reference. The mistake 
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my predecessor made wasin stating in ‘his 
last para. but one that the “ bill issued by 
the Municipnlity was for the tax of the 
house owned by Ramnath, and not for the 
land on which it stood.” This was a mis- 
take ; the bill was for the entire property, 
the house and the land ; the house belong- 
ing to one person, and the land to another ; 
the owner of the house oceupying the land. 
Ween the building, therefore, was cleared 
away, the owner of the Innd would only be 
liable, under Section 26 Act III of 1864 B. C., 
to an annual rate not exceeding 74 per cent. 
of the annual value of the land, and would 
not, of course, be liable for the house-tax 
which had been assessed with the land. 

With these remarks I beg most respect- 
fully to submit the case for the orders of 
the High Court. 


The letter of the Chairman of the Munici- 
pality above referred to was as follows :— 


With respectto the case of Umanund 
Roy versus the Municipality of Kishna- 
ghur referred to the High Court by your 
predecessor, I observed, on rending the deci- 
sion (which is not at hand just now), that 
the High Court Judges used words to this 
effect :— 

“ The question subreitted to us is whether 
the owner of the land on which a house 
belonging to another person is siluated, is 
liable for the tax assessed on that house.” 

An inspection of the case will show that 
the Hon'ble Judges wero unintentionally 
misled by the wording of the reference made 
to them. 

The question was this. One single tax is 
levied on Innd und house together ns one item 
of property, and nottwo separate items ; that 
being so, is not the owner of the Iand liable 
for the tax assessed on it and everything 
on it as one item of proverty ? 

I shall be obliged if you will make a 
second reference to the High Court, as the 
point is one of general importance in Muni- 
cipal administration. 








The judgment af the High Court was 
pronounced by — 


Peacock, C. J.—The case was originally 
determined by the former Judge of the 
Small Cause Court contingent upon the opi- 
nioa ofthe High Court upon the question 
submitted by that Judge. ‘The parties had 
an opportunity of appearing and being heard 
in the High Court before the Judges express- 
ed their opinion. The opinion having been 
expressed, the case was nt an end, and it was 
irregular for the present Judge of tho Small 


4 


i 
ne 


_, 


i ter,. or to’ bo as ay farther opinions: k 
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Cause Court `to express: any. opinion with 
reference to the former decision; or to- -refer 
the matter tothe High Court i in consequence 
of a letter received’ by. him from the. Chair-" 
man of the Municipal--Commissioners,. or “to 
act judicially upon-any such letter: ete 

© The Court decline to interfere. in the /mat- 
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The" 6th April 1867. 


Pré esent : 


The Hon’ ble Sir Barnes. Peacock? Kt, Chief 
_ Justice, and the oaie L. : $. -Jackson, 
Judge, ` `- : 


Paroi Evidenco? (to prove verbal 
-~ Contract). ~ 


Reference. to the High. Court under Section 
22 Act XXI of 1863 by Dr. Clarke; 
` Recorder of Rangoon. ` ? 


” Ram Gutte, Plain fs 
“versus, . 


. Ibrahim’ Isinailjee Seedat and R 
_ Defendants. i 


` Parol evidendo i is admissible to prove a vèbal con- 
tract, ‘ 

Casé. Trs ` cage was, EA by Mr. 
Agabeg for the plaintiff, and Mr. Macleod ‘for 
the first defendant, and is a suit brought “by 
the plaintiff against two defendants to compel 
them to execute - and register ‘a deed of 
partition of certain property which the plaint: 


` iff and defendants purchased jointly .on the 


9th - Jude, 1855. The purchase “deed or 
Government grant i isin the names of plainte 
iff and the two. defendants, and contains no 
stipulation for a subsequent partition, nor 
does: the deed,.show what proportion of the 
purchase-money. was paid by the three. pur- 
chasers, but-rather leaves.it to’ be inferred 
that each paid share'and share alike.- ‘The 
plaint goes on -to aver that; about ten days, 
after the purchase, the plaintiff” and _ defend- 
ants, by mutual consent, made a parol agree- 
ment ‘to a partition af the said: land, the 
plaintiff taking the.southern, half of the "said 
land measuring .50 by 60 feet as shewn in 
the annexed. ‘plan made by the Town Sur- 
véyor-and marked B ; that plaintiff haa, since 


> at a great outlay, built a house on.-the said 
_ land go partitioned and, taken. Over. by- him 


by ‘ mutual consent.” = 
‘The plaintiff text complains that’ the. first 
defendant refuses to execute the. deed. of | 
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partition, ‘and prays that-he may be compelled 
by the Court’to do so, or that, in default, the 
Court. do so on his behalf under the provi- 


“sions of. Act VAI of 1859. . 


Tt doce not appear aither from ‘the plaint 


| or froth.the grant why the plaintiffs should ba 


entitled to a half-share in the ‘property; and 
presumably.. he would, only be entitled to 
one-third ; but it does, appear from an, answer 
put in by ‘the- second defendant that he, the 
second ‘defendant, is willing to accede on his 
part to plaintiff’s application, and execute 
ie partition as desired. } Lom 


‘Te the plaint the first- defendant answers % 
that he never made any agreement for the 
partition of the property ; that no considera- 
tion is averred for such -contemplated parti- 
tion ; and that, in point of fact, he never 
agreed to or promised:.to make such parti- 
A a but that the proper ty was to be held 
jointly and in connection by the three 
purchasers- of the same, 


On this state of facts, the first question 
arising for the consideration of the Court is, 
whether the, plaintiff. can be permitted, by 
parol testimony, to vary or qualify the guasi 
contract which, by their joint purchase, the 
parties erented between. themselves ; and 
thereafter will- arise ‘the question’ whether 
this subsequent agreement did. take. place, 
and was, in point of fact, actually carried out ; 
and,-lastly, whether the “first defendant is 
compellable. to ratify:such agreement.by being 
constrained to execute a ,bonveyanos to the 
plaintiff. : Pie ce a 


~ It will be observed that,- aak a ns 
instrument passed between Government-and 
the parties, there was no eontract reduced to 
writing between the three parties thértiselves; . 
and it is clearly laid down by Sugden,. first; 
that ‘ parol evidence is not admissible to_ 
vary substantially a written agreement, and `~ 
that, by the. general rules of the Common 


. aw, if there be a contract which has been 


réduced-into writing, verbal evidence, is not 
allowed-to be given “of what. passed between 
the parties at any time so as to.add -to, or 
substract from; ‘or-in-any manner vary or 
qualify, | the” written contract.” It is true 
that Sugden ‘goes on to say that,“ after the 
agreement has been reduced. ‘into ‘writing, it 
is competent to the parties at any time, | before 
breach of it by a new coatract not in writing, 
to vary or ‘qualify the terms of such contract ;’ 

but, this is only where’ there is -a written. 
contract between the two partiog, which 
there i is not in this case.” 7 shed 
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_ <. Sọ, again, *“ verbal evidence is inadmis- | ` 
Bible, either at law or in equity, to enablea|’ ~~ 
plaintiff to prove a parol, agreement that) 
part of the estate should not ‘be conveyed” |. 
(see Sugden, paige 159), and it would bè so 
difficult to draw the line between parties 
who have not taken ‘the ordinary precaution 
clearly to state their intentions in writing 
that it must be manifest these’ doctrines „are 
based on expediency and commion sense. ` 


- The 6th April 1867. . | a 

‘°° Present: 

The Hon'ble. Sir Barnes Peacock, Kt., Chief. 
Justice, aud -the Hon'ble L. $. Jackson, 
Judge. . LS te 


Limitation — Suit on unregistered 
‘pond with lien of immoveabie pros, 
1 perty. : 


Reference to the High ‘Court by Mr. Coryton, 
Recorder of. Moulinein. - 












ne There i is no suspicion of fraud in this case.; 


se 


“and had theré been'even a -deed between the . John Lyster, Plaints F, ett : 
prion and any provision been omitted in 2 versus : 4 
t, and they had trusted to eaeh other’s 


“Ko ‘Mihone and Mah Byaw, Defendants, i 


- A suit to recover the balance due on account of prin- 
cipal and interest.upon an unregistered bond with lien 
of immovenble property, is governed bv the limitation- 
prescribed by Clause 10 Section 1 Act XIV of 1859. . | 

Case,—In pursuatice of the provisions” ‘of: 
Section 22 of Act XXI of 1863, the Recorder 
of Moulmein submits the following case for | 
tlie ‘consideration of the High’ "Court of 


- P honor, Sugden says, page 173, “ they ‘must 
; önly upoù that, -and cannot’ require the de- 
fect to be supplied by parol evidence.” 


On these considerations the. Court is -of K 
opinion ‘that. the prayer of plaintiff's petition 
‘cannot be entertained, nor can he be .per- 
mitted to` go into evidence to proye the fact 
-raised: by ' the three issues -declared. ‘As, 
‘however, this'is a point, upon which I enter- |, 
tain: some doubt, ‘and one upon which it 
would be desirable.to have au, explicit-ruling 
by the highest authority, I think it right to 
grant: to the plaintiff’s advocate, under Sec- 
tion 22 of. Act XXT of 1863, a reference for 
the decision of the High Court of Judicature 
at Fort William’ in “Bengal, to which the 
record will be immediately , for warded. 


~The point itivolved arises under the “Act 
for the limitation of suits. 


: The plaint in the suit (omitting formal. 
part) was as follows : — 


`“ Suit for rupees 3, 952- 7, principal E ; 


dated. the 11th July 1862. 


` «Plaintiff states that, on the 11th iy 
1862, he lent the defendants Rs. 5,000, with. 
interest at the rate of 14 per cent. per men- 
sem payable in four months, for securing the 
re-paymeht of which defendants mortgage. ` 
the land, houses, and. sawpits, desctibed in 
| grants No. 382 -of 5th- January 1859, No., 
1148 of 29th February .1848, No. 1149 of: 
28th “February 1818, No. 1150 of 22nd, 
‘February 1848,, and No. 1151 of 22nd 
March 1848, 


_ “That, on the 8th Jan. 1863, defendants 
paid the interest on the said loan up to date, ` 
and.also as to thé mode in which the land | and rupees 1,433 towards the principal, leav: - 
soitaken was to be divided. : Consequently, ing a: balancado rupees 3,567. - 
the-plaintiff.cught-to be at TT ‘to go into "` Bhat, on the 31st March 1866, défendants 


ane prrdonca ' paid the interest up to datè; leaving a balance 

Jti is searcely necessary to say that the| of principal, as before mentioned, Rs. 3,567), 
‘conveyance from, the Goverriment to the ! and interest from Ist. April to 6th November 
plaintiff. and the defendants was not a-|rupees. 385-7; total rupees 3 952-7, ‘for. 
written agreement between the plaintiff | on | which sum plaintiff brings the suit, and prays 
one side, and, thé defendants on thé other, and, | thata summons may issue, and that the amount 
therefore, parol évidencé is not, sought to be | sued for be decreed to him with all costs and 
given for the purpose, of varying a written interest at such-rate as the Court may deter- ` 
contract between the. parties; but to. prove mine from date of institution of suit to’ “date. : 
‘anotlier: ‘and djstinof eontract.. oie | of Tealization of decree.” a gee 
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` Itis decreed that the plaintiff ’s case be 
dismissed with costs : no execution to issue 
under Section 23; until the receipt of the 
order of the High Court. 


The ` judgment ‘of the High Court ` was 
delivered as follows by by— N aei 


Peacock; C. J. —It is: clear: that. parol 
edente was admissible’ to’ show the terms 


ena the .plaintiff ‘and the -two de- 
1 fendants agreed amongst themselves to pur- 


‘chase. the: “allotment” from the ‘Government, 


t 


Judicature at.Fort William. in- "Bengal pee | 


terest, due on a mortgage bond filed hetewithy os 
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The instrument sued on ‘ran ‘as follows : = 


«Four months after date, we, the under- 
signed Ko Mihote and Mah’: ‘Byaw of -Moul- 


mein, for ourselves, our’ ‘heirs, and assigns; 


promise to pay to’-Captain J. ` Lyster, his 
heirs or assigus, or ‘order thè sum of (5,000) 


five thousand rupees, . ' with. interest’ at_ the aa 
rate of Ihe per cent, per mensem to ‘date of |.” 


payment for value received i in cash this day. 
“For the better ‘security, of ihe re:pay- 

ment of the above sum of rupees five thousand 

and all the interest that may be due thereon, 


we do hereby for oursel ves, our heirs, and | 
assigns, mortgage all those pieces of land and"|, - 


house’and sawpits as described in the - fol- 
lowing grants :—Grant No. 385, dated 5th 
January 1859,. situated in the District of 
Moungan, 2:id Division. Grant No. 1148, 
dated 29th February -18 18, Myangoon, 3rd 
Division, -Grant . No. ` 1149, . dated. 28th 


February 1848, Myangoon, 3rd’ Division, | 


Grant No. 1150, dated 22nd February 1848, 
Myangoon, 8rd--Division. Grant No. 1151, 
dated 22nd-day, of March a District 
Myangoon, 8rd Division.” . - 


Defendants pleaded that: the aian was 
barred by the Statdte of Limitations as the 
suit was based on an-unregistered bond, and 
it was governed, by Clause 10 Sectiow 1, Act 
XIV of 1859, and cited the case of, Paresh- 
nath Misser vs. Shaik Bunda Ally, 6 Weekly. 
Reporter, Civil Rulings, p..132.- - 


-* Plaintiff” contended that, ‘independent of 


the Acknowledgment, as the suit- was one in 
_ which -an ‘interest in immoveable , property 
was sought to be recovered, ‘the action. came 
under Clause 12 Section- 1 of Act- XIV of 
1859, and that: it was not. ‘barred, and cited 
the-case of A. Kristna Row vs. H. Hachapa 
Sugapa; Madras’ High -- Court: Reports 
(Stokes’s) Vol: II, page 807. - i 

The Recorder submits, for the opinion of 
the High Court, the question which of. the 
above provisiois of Act XIV. of 11859 ap- 
plies to the plaintiff's: claim, 


The. judgment of the High: Courts. ‘was 
delivered as follows by— o. 


Peacock, C. J.—Assuming that tho- ‘con- 
tents ‘of ` the plaint- are “completely, ‘and ac- 
curately set‘out in the case submitted’ fot 


4, 


our opiuion,. it appears that the: ‘plaintiff 


seéks to-recover.a balancé™ due: ‘to: ‘him “for 
 principal-and* interest, and asks that thàt 
. aihount thay’ be: decreed to hii... 


Big 


“Phe ‘case is “goverhga by Cinuie, 10 Sec- 


oo 1 Act XIY of 1809, A suit to recover 


toy 








‘the. [adds aoo and to hold them as 
security’ “for what might be’ found: due on 
the bond ‘as principal” and interest; would be 
governed by Clause, 12, of the same Section. 
‘But tbis ‘suit, according’ to-the case stated; 
‘is not to. Yecover „possession of thé land. , 





"Phe 6th April 1867. 
i : Pr esent: - 
The ‘Hon’ble Sir Barnes ear Kt, Chief 


Justice, and. the, Hon’ble L. OEN 
Judge. 
Damages — Attachment by order of 


Court. 


Reference to the High Court under Section 
28. Act: XXII of 1861, by Mr. O. 
- Toogood, Judge of Beerbhoom. 


Raj ballub Gope (Plaintif) Appellant, 
versus 


Issan. i Ohaada Hujrah (Defendant) 
5 Respondent. 

A party is not liable to damages in respect of an 
attachment made under a warrant issued by a Court. 

` Case.—In this case it appears that the 
défendant in this:suit was a decree-holder in 
another suit, and proceeded' under Section 
233 of Act VIII and attached 4 bullocks, 
The plaintiff in this suit preferred. a claim in 
the-éxecution case, which was allowed. The 
defendant in this suit brought a regular 
action to establish -the right of -his debtor 
to’ the. whole of-the property; and got a 
decree, fora half share. “Whilst litigation 
was pending, and it extended over 4 yeurs 
and 11 months, two out of the four bullocks 
died. The remaining two ‘were sold for 
6, rupees, and the defendant in this suit 
took half tlidt sum, and prayed that the 
other half might be paid to the. present 
plaintiff, but this he refused, ‘and he now 
sues for the half value of the- two bullocks 
which, are dead, which he.fixes at rupees 7-8, 


and. for „damages. for the. alleged. attach- 


ment of the other two bullocks, ‘which he 
fixes -at 4 annas per diem, for 4 years and 11 
months ; total claim being. 450 rupees, of ý 


‘which. 301 Fupees. have been Se a 


and 194 rupeés is vow claimed. 


‘The plaintiff claimed all the bullocks "as 
his’ own private property, and the defendant | 
as that of the. -judgment- -debtor. It was, 
decidedly a regular suit: ‘brought, after the | 


| death of two of the bullocks that the re-| 
maining two were.the joint property of, the! 


plaintiff and . the debtor of the defendant, 


t 
j 
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’ the respondent in this- case. 

“was given with reference to the two bullocks 
_ which died, and until the plaintiff has esta- 
blished his right to a share in this property, 
he canuot-sue any person u dor damages under 
„this head, 


Now, the bullocks were ‘gold on nthe 6th 
'Eebr vary’ 1866,. and this action was instituted 
on-the 30th June; following. Consequently, 
as the cause of action continued up- to. the 
‘date “of salè, the Moonsiff was wrong in 
holding that the suit, so’ far as regdvdéd the 

im to the amount of damages, was barred. 

he-plaintiff, in the event of his proving.that 
the „attachment was illegal, | is entitled to 
darhages aceruisg within’ one year prior to 
“the date of institution of the suit, 


‘The next- question for: consideration . is 


whether the attachment. was illégal. It has 
‘been proved-in a Civil action that, the debtor 
" had only á half share of the twa surviying 
bullocks. The attachment was made under 
Section 238.0f Act VIIL of 1859, and ‘the 
bullocks were kept in the, custody of the 
Nazir. ‘ The plaintiff's pleader ‘argues that 
the. attachment’ should have been made. 
under. Section 234 ; but this Section relates 
«to moveable ` property: to-which a debtor is 
- entitled, subject to a lien or right. of., some 
- other “person, to` thié- immediate possession 
tlieredf. - Hence both the plaintiff and the 
debtor being owners of half shares, were both 
„equally entitled to the immediate possession 
of the property.’ It would appear, therefore, 
that this Section does not apply., On the 
other hand, it is not right that‘ a co-parcener 
should be deprived of his right to the posses- 
‘sion of a property by its- attachment i in con- 
sequence of ‘the other .co-parcener’s debt. 
Yn ‘niy opinion, the, half share of the two 

bullocks should ‘only: have been- sold, but 
such could not be effected without “attach 
ment; ‘and this could only be done by seiz- 
ing thé animals, which act by depriving, as 
it. did, ‘the plaintiff of his right “to the half 
share must be considered nafair a me oppone 
-tò equity. ; 


Tt sêems necessary, therefore, that: a re- 
_Abieice oti this question should be ‘made to 
~ the High Court.as prescribed in Section’ 28 


-of ‘Act-X:XIII of 1861, and. thatthe Court |- 


- should ‘proceed i in this case under. Section 29 
of the “Act, and ‘pass @ decree contingent 
upon the opion of the, High Court on ‘the 
point referred. , oe 


i Being of opinion; therefore, that no specific 
“rule existe relative ‘to ‘this attachment, I 


No decision 
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conceive that the Lower Court has. actedin- 
accordance with justice, . equity, and, -good ` 
' conscience as enjoined in Regulation’: IIT ‘of: 
1793 Section 21; and that, as the plaintiff. 


and defendant (the debtor) were brothers;. 
_| and the plaintiff claimed the bullocks as his 


own 6xclusive property and thus tried to, 
deprive the judgment-debtor of- his just” 
rights, to the half share of the property, there; 
was no other course left to the Lower - Court ? 
than to proceed as it did. J, therefore, do: aiot 
interfere with ‘the attachment and sale of. 
the property, and consequently _ no damages : 
can be awarded... 


The appeal is dismissed with, costs and: 
interest, but execution ig stayed until’. the 
opinion of the High Court is ascertained. 


` The judgment of- the. High Court was 
delivered as follows. by | aera e an 


Peacock, C. J.—We think that the Brad 
ant is not liable to damagesʻin this -suit in 
respect of the attachment of the ‘bullocks.’ 
They were attached under @ warrant’ issued 
by the Court. “We do not understand why" 
so long a period as 4 years and’ 11 ‘months ` 
was occupied in determiving such a question ’ 
as, whether 4 bùllocks belonged to the 
judgment- -debtor or to the present plaintiff: 
or. whether they were jointly entitled’ -to.. 
them: “Nor: do we understand. why ‘the 
bullocks were detained under. attachment 
pending that litigation, and after the claim 
preferred to them iby the Pe had -baen 
allowed. l ae ee 





n= The 6th April 18675 ' 
Present: aoe 


The ‘Hon'ble Sir Barnes Peacock,- Kt, Ohie 
Justice, and the Hon’ble L. 'S, Ja Eson; 
: Judge: 


Jurisdiction (of Assistant and , Do- 


‘puty ‘Commissioners in Chota Nag- i 
pore). 3 E 
Refer gnoe to thè High Court by Lieut..Col, 
Davies, Judiciat Commissioner of Chota . 
- Nagpore. X 
Dhndheyah (Defendant) . Appellant, 
versus y 
Manaron Tawáry . and others (Pianta 
Respondents. Wg : 
An‘Assistdnt Commissioner in Chota Nagpore. foxi É 


. | cising the powers of a Sudder Ameen) has no jurisdic: 


tion to try a‘sait valued at 2,800 rupees., -The suit is 
cognizable ‘by a Deputy Commissioner, who” lias. „the 
powers of a "Principal Sudder Ameen, : 


18677 vs Civil > 





Case. —On, the 7th’ Tois last a petition | 


of appeal was filed in this Court against -the 
orderof Lieutenant E. G Lillingston, Assist- 
ant Commissioner, Loharduggah Division, 
dated 18th Décember last, refusing to` admit |. 
to review his own.) judgment dated 5th ı idem, 
in a suit for possession under ee a 15- Act 
XIV of, 1859. ; . 


Colonel Dalton, who than held. temporary 
charge of my ‘office, sent for the proceedings 
of the Lower Court, with a view ‘to ascertain 
how a dispute between landlord and tendut 
for possession was adjudicated under Act 
XIV ‘of 1859, and the iS papet have- now: 
come before ‘me. 


The law is silent as to. the aali ‘of Courts 
before which suits of this-nature should be 
brought ; but as Lieutenant Lillingston, As- 
sistant” Commissioner, i is vested with the pow- 
ers of a Sudder Ameen only, and this suit ís 
valued at rupees 2,800, it'appears to me: that 
Lieutenant Lilliugston.had uo jurisdiction in 
the case, but that it ought to have been filed 
in the Court of the Deputy Commissioner 
vested with the powers of n Principal Sud- 

“der Ameen. If this view is. correct, the 
proceedings of thé Assistant, Commissioner, 
Lieufenant Lillingston, should be quashed as 
being without jurisdiction, and, consequently, 
null and void. 


The judgment tof the. High. Court was |, 


delivered as follows by— 


Peacock, C. J—We think that the ihe 
sistant Commissioner, exercising’ the powers 
of a Sudder Ameen, had uo jurisdiction to 
try this suit, and consequently that his pro- 
ceedings ought to be quashed.’ We think, 

also, that the plaint ought to be ‘returned, in 
-order:.that the same maybe présented in the 
Court of the Deputy Commissioner. (who has 
the powers of ‘2 Principal Sudder- Ameen) 
aud heard by him, and we order that that 
be doné, unless-cause . be -shown. before this 
Court- to. the contrary within > three weeks 
-from : the. date of thie service “of ‘this. order 
‘upon. “the parties: “er Lars St x 
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. Present : e 


y 


The Hon'ble. C. B.. Trevor and: E, 
: Glover, Judges.. 4 


` Cass No. 260 of 1866. è a 


of 
1859—Reversioner—Adoption. 


Regular Appeal. from a decision passed by 
the Principal Sudder Ameen of the 
pee DNAR, dated the 15th January 
1866: - a 


- Juggendronath Banerjee (Plaintiff) 
5 Appellant, ` 


versus we 


Rejendroouth Holdar and others ‘(Defend- 
ants) Respondents. 


Mr. R. T. Allan and Baboos Kalée Mohun 
Doss and’ Annund Chunder Ghosal for 
Appellant. 


Baboos Kishen Kishore Ghose, Juggoda- 
nund Mookerjee, Kadernath Chatterjee, 
Sreenath Doss, Ashootosh Dhur, Dwarka- 
--nath Banerjee, and Romesh Chunder 

f Mitter for Respondents. 


The right of a reversionary heir to succession on the 
death of a widow in possession is a contingent one, 
It is only on the death of the widow, when ‘his rights as 
reversioner are converted into a right, to immediate 
possession, that he is required to sue for Possession of 
the estate. The mere fact of the adoption ‘of another 
party does not prejudice his rights. Those rights are 
invaded only when the adopted son, on the death of 
the widow, takes possession of the property ^as adopted 
son. Section 11-Act XIV of 1859 has no application to 
such a case. 


` 


Trevor, J.—PLAINTIPF Juggendronath 
Banerjee sues the defendant Rajendronath 
Holdar and others for possession of certain: 
real aud’ personal. proper ty. 


‘Plaintiff.alleges that the late Kalee Per- 
shad- Holdar, his maternal uncle, died in the 
month of Assin 1244, leaving his childless 
widow Matunginee Debea as his heiress-; 
that she, during her life-time, held posses- 
sion of the entire estate-left by him, and 
died on the 29th Jeyt 1221; that, on her 
death, plaintiff and his minor brother Kami- 
khanath Banerjee were, according to the 
Hindoo Law, the surviving heirs to her 
husband, “they -being ` the “grandsons, the 
daughter’s -sons -of her, husband’s father :` 
ihat as his, plaintiff’, -brother was a minor, 
he, plaintiff, proceeded to take possession 
of his maternal uncle’s estate and of his 


right of rotation of worship.in the’ temple 


d . È 
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Kaleeghat. during his mother’s term of rota- 
tion; that, under ‘these circumstances, plaint- 
ifs present unfounded action should be dis- 
missed with costs. 

* * * * * * #* * 

The Principal Sudder Ameen Jaid down 
the following issues :—Js¢, is the suit barred 
by Limitation ? os 

x æ * eo * * + 

“ The issue in bar of the hearing of the 
“ suit arises,” remarks the Principal Sudder 
Ameen, “ from the averment contained in 
“ the defendant’s answer to. the effect that 
“ the adoption now sought to be set aside ~- 
“under color of an action for possession of** 
“maternal grandfather's property by right 
“of inheritance took place on the 81st 
“ Assin 1256, and the suit was brought on 
“ the 24th Aghran 1271 B. S., that is, 16 
“ years, 7 months, and 28 days ‘after ; it was 
“ therefore, clearly barred by time, the more 
“so ns the plaintiff was now 24’ years of 
“age after attaining his majority as required 
“ by Section 11 Act XIV of 1859.” 

The Principal Sudder Ameen then ‘pro- 
ceeds to citea decision of the late Sudder 
Court dated 8rd August 1850 (Printed 
Reports, page 869) as relied on by, the 
defendant’s pleaders, and a decision of the 
High Court dated 13th December 1862 
‘Mar shall’s Reports, page 221)-.as-relied on. 
by the defendant. p 
_ © The points, therefore,” proceeds the 
Prineipal Sudder Ameen “ which have to 
“be enquired into and determined with 
“reference to the law, as laid down -by the 
“ two decisions cited, are— 

“ Ist—Had the widow formally assented 
“to the succession of the defendatit Rajen- 
*‘dronath Holdar as an adopted sou to 
* the estate of her husband ? and 

'“ 2nd.—Did the plaintiff, by his acts. and 
“conduct or declaration, show that he did 
“not know of the adoption or ignored it 
© ag valid ?” 

The first question the Principal Sudder: 
Ameen answers in the affirmative, and the 
second in the negative, and he then sums 
up the first issue in the following terms :— 


of Kaleeghât; that he was oppofed by. 
Rojendronath Holdar and the other de- 
fendants who hold possession of the pro- 
„perty without any title to it; that, as his 
brother is a minor, he now sues "for his own 
eight annas of his maternal uncle’s property. 


` The defendant Rajendronath Holdar 
pleads thathe is the adopted son of Kaleé 
Pershad, plaintiff's maternal uncle, having | * 
been duly adopted by his wife Matunginee 
.Debea in Assin 1255, in conformity with a 
‘deed of permission executed and dated 16th 
Aisin 1244 or in 1857, and that he has been 
_in possession of the prbperty, holding ad- 
versely to the plaintiff, and with his ‘Enow- 
ledge since the mouth of Assin 1255, when 
he’ was adopted by Matunginee Deben under 
permission from her husband Kalee Pershad 
‘ Holdar since deceased ; that, consequently, 
he is out of Court under the Statute of Lim- 
-itation, -he vot having sued within such 
time after his minority as is prescribed by 
Taw; that the Iate Kalee Pershad having no 
child of his loins, he, previous to his death; on 
the 16th Assin 1244, executed and delivered 
to his wife Matunginee Debea a deed of per- 
- mission to adopt a son, which provided that 
“his, Kalee Pershad’s, mother Jeomonee should 
hold possessiou as manager of his entire estate 
‘during her life-time ; and that, on her death, 
his widow should remain in possession of 
nine annas during her life-time and his, Kalee 
Pershad’s, four sisters of seven annas of the 
. estate, and on the death of his widow, his 
-adopted son should be entitled to possession of 
the nine annas, and on the death of the afore- 
„said four sisters,-the children of such of them 
as might have offspring should take the seven 
annas ; that under this deed his, defendant’s, 
paternal grandmother, Jeomonee, held pos- 
‘ session as manager of the entire estate ; that 
after her, Matunginee remained in possession 
of nine aunas, and Jugodumba Debea and 
others, four sisters, remained in possession of |. 
seven annas share ; that the said Matunginee, 
‘on the 31st Assin 1255, his natural father and 
‘mother having given him for adoption when 
only a yearold, adopted him withall the proper 
ceremonies, and that his mother Matunginee 
‘started for Benares on the 21st Jeyt 1271, “ Plaintiff thus comes into Court nearly 
“rand died -there on the 28rd of the same|‘ 16 years alter the defendant’s adoption, 
‘month ; that he consequently is entitled to | “ when the defendant had been received into 
` and holds nine annas of the property of Kalee | “ the family and recognized and treated by 
‘Pershad Holdar according to the tenor of the | “ every member thereof as the adopted son 
‘deed of 16th Assin 1244 executed by him ; į“ of Kalee Pershad, to deny and dispute it, 
sthat plaintifs mother and her sister hold~ “ placing the defendant therefore in a position * 
possession of the otherseven annas, and plaint- | ‘of no ordinary difficulty to prove- the 
iff has been living always with his mother and | ‘‘ genuineness of the deed of permission and 
managing the worship of the temple at i ‘ the validity of the adoption when no one 


bed 
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within this long period had; questioned it. 
‘From these circumstances I am of opinion 


- that plaintiff’s suit,not having been brought: 


“ within three years after attaining. his. ma- 
“ jority as provided by Act XIV of 1859, is 


“ clearly barred .by time, as ruled by the. 


“two decisions of 1850 and 1856, referred 
“ to in the High Court's decision of 1862.” 
fe 


# * +*+ o & * C  & 
* a se ee . g 


The issue in bar, observes : the Principal 
Sudder Ameen, arises from the averments 
made in defendant’s answer. What, thun, are 
defendant's averments ? The. defendant’s 
averments connected with his plea in-bar on 
the Statute of Limitation are that ‘he, has 
acquired his title in the estate of his adopt- 


ing father, and held adverse title and posses-: 


- sion in.the-presence and with the knowledge 
of plaintiff and his late eldest brothér'sitice the 


month of Assin 1255, when he was adopted 


by Matunginee Debea,-under permission from 
her husband Kalee Pershad Holdar ; that, 
as he was adopted according to Hindoo Law, 
and has,.by.a title adverse to plaintiff, become 
legally entitled to .the ‘property in suit as 
adopted son in the presence of the plaintiff his, 
plaintiff's, suit is-barred by limitation under 
Act XIV of 1859, he-not having sued within 
such time ‘after the attainment. of his major- 
ity as prescribed by law. He is now -more 
than 24 years old ; and as he has sued after 
the lapse of more than three years from’ the 
attainment of majority, he is out of time.” 


Now, it is clear that the defendant consi- 
ders his adoption by his mother as eréating a 
title adverse to plaintiff's cause ‘of action, 
and that, as plaintiff was theu o minor, as 
he has not instituted his suit within three years 
from tha-attainment of his majority, plaintiff 
is out of Court ; but we think that this, view 
of plaintiff's position is nltogether erroneous. 
The plaintiff is the reversivnary heir of Kalee 
Pershad Holdar, and, under Hindoo Law, his. 
rights to succession until the death of Kalee 
Pershad’s widow, was a'‘contingent one, that 
is, he might, on her death, be the ‘eversion-. 
ary heir, or he might not. Consequently, 
until her death, when his rights as reversioner. 
were converted iuto a` right to immediate 
possession, he was not required to sue- for 
possession of the estate of Kalee Pershad 
Holdar. The mere fact of the- adoption of 
the defendant did not. prejudice plaintiff's 
eyentual rights. ..Those rights were ‘only 
invaded so as to give him a cause of. action 
against Rajendronauth Holdar, when: :the 

. defendant, on thé death of Matungisee, took 


possession: of the property of Kaleé Pershad Lof the defendant.” 















‘Holdar as adopted son, and asihe could not 


succeed of right as reversioner to any..of the 
property’ during Matunginee’s -life-time, it 
was not incumbent upon him. to’ consider 
the possession of Kalee Pershad’s sisters as 


ought, save Matunginee’s. possession., But 


even if thai possession be considered adverse 
to.plaintiff, and plaintiff's cause of action to 
have ‘arisen às ‘regards them at the date of 
the death of Jeomonee, when under the will 
they were entitled to succeed to the seven 
annas, plaintiff is within time, Jeomones, it 
appears: from the evidence, having died 
within.twelve years prior to the institution 
of, the suit. i 

We think, therefore, that the application. 
by the Principal Sudder Ameen, of Section 
11 of, Act XIV of 1859 to the present case, 
is altogether erroneous. . . 


decisions of the late 
Sudder Court cited 
by him in support of 
the view which be 
has taken by no means 
support that view. 
— , In the case of 1850 
there wag not only an‘adoption, but a suc- 
cession to the estate of the deceased father’s 
under that adoption ‘during the life-time of 
the widow. Under these circumstances the ` 
Court held that there was a clear, proprie- 
tary possession in the adopted son from the 
date on which his name was recorded in the 
public revenue books as owner; that he had 
since then the while proprietary. right in 
himself,.and that the injury or cause of ac- 
tion to the plaintiff was from the date at 
which proprietary possession, not as by title 
from the widow, but as by rightful: descené 
from her husband.was assumed by the alleged 
adopted ‘son. a aA 
-Again, in the case of 1856, which was 
reviewed in 1857, the Court remarks “that 
BR tig . there is the fact of 
Gobind Kishore Roy, adoption ; there is the 
Defendant, Appellant, fact that for 25 years, 
Radha Madhu Pais either alone-or in con- 
caree and Chunder Ma- cert with his adopted 
dinb Udhicaree, ema: mother, the cane of 


ot Pronicion tor 1856, aa “Gobind Kishore: was 
page 877 Decisions for . recorded as proprie- 

tan ~ tor; and that he was 
in possession either. sole or jointly with 
her of the- property’ under .the adoption ; 
and that the- parties now, suing to set aside 
the adoption have,. by their repeated pre- 
sence nt ‘ceremonies, recognized the status 


. Moreover; the two 
Bhyrub Chupder Chow: 
dhry, Plaintiff, Appellant, 


VErSUS, 
KallykishenRoy & others, 
Defendants, Respondents, 
page 369 of Decisions for 
1850. ; 
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“+ In“-both’ these cases there was an adverse | "Mr. R. T; Allon and Babuo Bhowaneé 
‘possession taken up and asserted: by the| -` Churn Dutt.for Appellants: 


adopted son during the mother’s -life-time; | Baboos Onvokool Chunder’ Mookerjee -and 


and in the latter case there were some other | Annund Chunder Ghossal for Respondent. 
strong facts showing the recognition of the | A and other decree-holders sold their right and in- 


defendant's ‘status by the plaintiff, and | terest in the decree to B. Subsequently A's right and 
on these grounds. the Court held that the | title were sold in satisfaction of a decree against him,” 
. Statute would run against the reversioner Kye pees by Coogi to ast aside tha sde o G The 
_ before the death of the widow. But. iu the | decree-holders having appeared ‘in that case and deposed . 
present: case, it’ is hot averred,. nor ‘is it.at- that ter had parted, vee weir pete to Be ama 
-tempted to be pr oved on :the > evidence, that- withont à re- tranafer from her, or becdtige she failed to 
~the~ adopted son, obtained possession of nine | make gnod her title in her suit against C.- i ee 

| anias of the property during his mother’s 

life-time, or that plaintiff ever by any act 
pene the status of the defendant, In 
fact,, we observe that the Principal Sudder 
"Ameen considered that the plaintiff was 
bound to prove .that he did. not know of 
the adoption or regarded it as valid, entirely 
reversing. the correct-order of things, These 
cases in no way, therefore, support the Prin-° 
eipal Sudder ‘Ameen’s finding, and we may 
‘add. that the ruling in these casds can never 
be applied to simple ° averments made in a 
`. defendants written statement, but. are ap- 
plicable | only after those averments have been 
*.proved by the parties making them by good 
_ anid; sufficient evidence, 
» For the reasons stated above, we think that, 
“the plaintiff, suing as -reversionary heir of 
the husband of Matunginee, who died in 
Jeyt 1271; is quite- within time, and that 
his ‘suit is- not, -barred by the Statute’ of 
Fimitations. f 
a * "SE =. 









Loch, J—Tne decree in this case was 
obtained on 12th May 1840, giving possés- i 
sion to the plaintiffs, Luckhee Narain and 
three others., Application ‘for execution 
was made on 20th June 1849, but- was re- . 
jected on the ground that no boundaries were 
„given in the decree, and consequently the ` 
‘decree could not be enforced. A fresh’ ap-- 
-plication was made on’ 8rd June 1860: 

Notice was’ served on the judgment-debtor 

on 29th November 1860, and on 5th Decem- 
ber 1860 he appeared and raised” certain ob- 
jections to the execution, The case remain- ` 
“ed pending till 26th December, 1861, when 
an order was passed for hearing the case ‘on 
20th January 1862. It was not; however, 

-finally disposed ‘of till the 22nd August 
1862, when it was struck off the file without 
any determination being come to on the ob- 
jection raised by the debtor. Applications 


and. the present application was put ia ou 
` | the 8th January 1866." 

+ On the application for execution srehente 
ed in 1864, notice was served on the debtor, 
and return made by the Nazir on 29th, 





The 8th April 1867, 


: Present: ` | August 1864, and the ‘case was struck off. -on 
; | 16th December following. In 1865 a notice 
The ; Hon ble G. Dec and A, G. sl Sala was served on 3rd March, and the defend- - 
udges 


ant appeared and raised certain objections.“ 
The case was heard, and the objections were 
overruled, and possession was directed to be 
i given. -An application for review ‘was put 
‘in on 28th August 1855, and the execution 
case was-struck off the file-on 15th Septem- 
ber 1865. 


‘Three objections are raised in special ap- 


‘Biecution—sale of: ‘rights: of decree- 
on : holders. 


“Case No. 706 of- 1866. 


Miscellaneous ‘Appeal from an order passed 
by. Mr. F.L. Beaufort, Judge of the 24- 
“Wergunnahs, dated the 18th June 1866. 
affirming an .order` passed by ‘Baboo 

= SA Chunder Deb,' Prinċipal Sudder 
.-Ameen” of, that District, dated the 2044 
= Apal -1866, , 


Huro Porshad Roy Chowaliry and gaother 
a udgmont-debtor s) ‘Appellants, 


‘Courts directing the execution to proceed : 
lsé, limitation; 2nd, ‘that the decree-holders 
have no longer any interest in the decree 
which they ‘seek to execute 5. and, 3rd; the | 
decree cannot be executed, “there being no. 


K} 


Seii - WETSUS | -boundaries mentioned in the decree. ; 
“Ram. Chunder Baboo (Decree- holder) ~ We think the: plea ‘of limitation must be 
... . Respondent. | 


rejected, for we find. that'in 1865.the decree-. 


for execution. were made i in 1864 and 1365, a 


‘peal to the orders passed by the Lower |: 
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holder did take effectual ` steps to.execute 
the decree, and the-Court; after disposing of 
-the objections raised by tho, debtor, direéted 
possession to be given. 
was wot taken ab that time, we are - “nob 
shewn.. Re eae SE ee 


The second” objection is to ‘the ; following 


effect: The" original decree- -holderi B, Luckhee: 


Narain and others, sold their right ‘ and ‘in- 


terest in the decree to Doya Moyeo Chow- 


dhrain. Subsequently, the right and title 
of Luckhee Narnain in the decree were sold 
in satisfaction-of a decree against him, and 
were purchased by one Sutrooghun, „Doya 
Moyee` brought a suit to substantiate her 
title to this share, and-to set aside the sale ; 
and though she was successful in the first 
Court, her suit was dismissed by. thé High |- 
Court ‘in special appeal as having. been 
brought after time. ‘The ‘decree- holdera 
appeared i in that case, and deposed, that they 
had parted. with their rights to Doya Moyee, 
and they cannot now be ‘allowed to resume 


them without a re-transfer from her,:or be- |- 


ciuse she failed to make good her title in 
the suit she brought against Sutrooghun. 
A judgment of ‘the Full Bench reported 
in 3 Weekly Reporter, page 90, Civil 
Rulings, is quoted in support of the, objec- 


tion now raised. But we find that the facts- 


of that case were quite different, from those 
in this case. In that case ‘the plaintiff pur- 
chased. the lands of certain parties which 
“had been pledged as‘ security for a debt to 
one’ Seeta Ram,- who obtained:a decree on 
his bond for the sale of these lands. Plaint- 
iff, to protect: these ‘lands from sale; pur- 
chased the decree from Seeta Ram.' After 
he had sold the decree, Seeta Ram took out 
execution and sold the property in question 
and . purchased it himself, and the plaintiff 
then sued to set aside ‘the sale and tó re- 
cover the property. The Court held that 
Construction 1341 was never intended to 
enable a person in the position of the defend- 
ant Seeta Ram to commit a. fraud by “first 
` selling a decree, and then suing out execu- 
` tion upon it. In this’ case “there is no 
allegation of, fraud. © Besides, a charge of 
fraud of the nature mentioned in Seeta 
“ Raws case cannot be raised by the` judg- 
ment-debtor. `. No fraud `. is- practised’ 
towards him. - A question “of the: kind 
might arise between the purchaser Doyd 


Moyee ‘and the original ` decrée-holders,. 


her vendors, but cannot be advanced ‘by’ the 
. debtor as a bar to_execution. Nor have we 
~- any ground for supposing that the purchaser 
is dot taking out execution in the Berens 


Why. possession. 


more particularly -described. 
‘ing. place and premises ‘surrounded with a 


i 


the original. deciee-holders,..she having for 


-some reason , failed .to have her own name 


substituted for. theirs. . We niet the second 
objection: 

-As to the third abiection we see no force 
in it: The property ealled a t gurbari” 
describes itself, aud does not- require - -to be 
It isa dwell- 


moat, ‘and.this- description is sufficiently ex- 
plicit to allow of thé decree for possession 
being executed, We reject this appeal ‘with 





costs. 
ee m x 
“+ The Sth April 1867. 
z ; > Present: 
Thé Hon’ ble G. Loch and A.G. Mucpherson, 
Judges. 


Section 11 Act XXIII of 1861—Bxe- 
, cution—Sale. 


- Case No.’ 8108 of 1866. 

Special : ‘Appeal | froma decision ' passed by 
. Baboo Kalee Kinkur Roy, Principal Sud- 
der. Ameen of Chittagong, dated the 3rd 

- May 1866, affirming a decision passed by 
Houlvie. Syud Mozum Hossein, Sudder 

` Ameen of ‘that District, dated the 24th 
November 1865, 

Issan Chunder Doss (Defendant) Appellant, 

"versus 


Chundro Bodinee and others (Plaintiffs) 
Respondents. . 


Baboo Sreenath Banerjee for Appellant. 


Baboo Bamachurn Banerjee for 
i ` Respondeńts. 


A decree-holder took out execution against Aand B. 
When ` B’s property was attached, his widow C came 
forward aud laid claim to it on the part of her minor 


‘son, urging that, as B was not liable under the decree, 


his- property could not be sold, ‘The objection was 
disallowed, and the property’ was sold; Herp that 
Section 11 Act XXIII of :861 did not prevent C from 
suing to set aside that sale and recover B's p operty, oa 


i the ground that B was no - liable under the decree. 


. Loch, J.—ISsA N CHUNDER, the defendant 
in this suit, brought ‘an action for damages 
agaiust Pitambur “and Chundro: Bodinee aud 
others; and- on 8th May 1860 obtained a 


deeree ‘against. ` Pitambur - personally and 


against “Chundro- Bodinee, ; :Pitambur, and 
“Haroo' Dass, as heirs and in possession of the 
property left by,Umbabutty. , In that case, 


.Chundro Bodinée; styling. her ‘self- the widow 


of Haroo Dass; appealed to the Sudder 


‘Court; and from the judgment of that Court 
-dated 24th Febru uary 1862, 


it. appears that 
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the suit of Tésan Chunder was held to- be 
barred by limitation, and Chundro Bodinee 
was released from the claim inthe following 
“words :—“ We reverse the judgment below 
so far’ ns it ‘affects’ the present appellant.” 
“Issan Chunder then sought. execution of his 
decree- against Pitambur and Haroo Dass. 
When-the property of the latter was attach- 
- ed, Chundro Bodinee came forward and. laid 
claim to iton the part.of her. minor sof, 
urging ‘that, as Haroo Dass was not liable 
-under the- decree, his property ‘could not 
be sold. ~The objection was ‘disallowed, and: 
‘the -property was sold ; and the object of the 

resent suit is to set. aside” that sale, ọn thè 
. “ground that Haroo Dass was not. liable under. 
7. the decree. | 

‘The Lower Courts have given the plaintif | 
a-decree, and the defendunt comes up in 


.« special appeal, on the ground that the Judge 


“has. misconstrued the former decree; that 


the presént suit cannot lie. under the provi-- 


sion of Section 11 Act XXII of 1861; that, 


as Umbubutty’s estate was ‘made liable, the |. 


_ salé of it must stand; that:the Lower Courts 
have fallen into the error of. supposing that, 
ander ‘the decree of 1853, ‘the whole property 
` in dispute in the present case belonged to 
Haroo Doss, wheréas he héld only” an equal 
share of two-thirds left by his father Tarinee 
Sunkur to his widow Umbabutty, and his sons 
.Pitambur and Haréo Doss. 


We find from the decision of 1860 (the 
copy before us being a translation into’ 
Bengalee of the Judge’s decree, and not a 
copy of the original) that, when Issan Chun- 

der brought that suit, Chundro Bodinee was 
a widow. The name of her husband, Haroo 
Doss does not appear among the defendants. 


Chundro Bodinee does not appear. to‘have | 


chad any rightexcept through her hnsband, 


and when‘shé appealed to ‘the late Sudder | 


Court, it is evident that she did so as the 
_ widow of Haroo Doss, and the effect of the 
Court’s order dismissing: the plaintiff’s suit 
against her was to ‘release the -property of 
Haroo-Doss which she held for her son. 
How that property was afterwards allowed 
to: be. sold by the Lower Court, we -do not 
understand. - The present suit is brought by 
-Chuindro Bodinee in her son’s name to set 
_ aside that sale, and the first question to be 
disposed of is whether, looking to the prò- | 
visions of Section 11 Act XXIII of 1861, 
‘such a suit can be entertained. The Lower 
Courts have looked ` upon- the plaintiff's son 
as nota party to the suit of 1860; but though 
his name does not appear, it is ‘eviderit that 
Lis mother, as représentative of ‘his father 
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Haroo’ Doss, was a party. + But the fact ia 
that, in that case, Chundro Bodinee was not 
personally liable for the amount decreed. 
She was made a party ag representing her 
deceased husband Haroo Doss, who had 
succeeded to á share of Umbabutty’s proper- 
ty, and she was liable only to the extent of 
that property which had come into her hands. 

She.was relensed from theclaimrby the Sudder ` 
Court, and cannot, therefore, be considered: as. 
a party to the suit in such a sense as toen- - 
able the decree-holder to take out execution 

against her or any property of Umbabutty’s . 
found in her hands, for the’ Court declared. , 
‘the plaintiff's claim in that case to be barred - 

by limitation, If, then, the property of Haroo’ 
Doss was subsequently sold, notwithstanding 

the order of the Sudder Court dismissing the’ 
plaintiff's claim against her, Section 11 ” Act. 
XXITI of 1861 cannot be held as applicable, 

to her case, so as to prevent her bringing 

this suit to set aside the sale, and recover . 


her*husband’s property. meer nae 


With regard to the sond: objection,’ we 


find_on a reference to the decree of 1853 iw > 


which Haroo Dass was, plaintiff, that’ “he 
stated that his father, .Tarinee Sunkur, had. 
given, one-third of his property to his ‘wife, 
:Chundro Bullee and her son, and the remain- 
ing two-thirds, to his other wife, - Umbabutty:. 
and her two.sous Pitambur and Haro Doss, 
On the death of Umbabutty, her sons would 
succeed to her share of the property, and, 
thus the share of Haroo Dass in his paternal 
property would be one-third, and to that pues 
no more the plaintiff in this case is entitled. . 
We see no grounds for admitting the apelat 
appeal, and dismiss it with costs. , i 


The 8th April’ 1867. ` 
Present: , 


The Hon'ble J, P. Norman and W. S; ` 
Seton- Karr; Judges. ` 


i 


Resumption—ult between lakheraj- 
qars. 


Case No. 2441 of 1866, : 


Special Appeal frum a: decision passed by 
` the Judge of the Small Cause Court, 
‘exercising the powers of a Principal Sud-- 
.der Ameen of. Bhaugulpore, dated the 
B0th July 1866, affirming a t decision pass- 
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ed by the Moonsiff of that District, dated 
`~ the 3ist January 1866. ` 


_ Kaem Khan (one of the Defendants). 


‘Appellant, 
i versus 
Mussamut Bibee Saheba Jan. and others. 
(Plaintiffs) “and others (Defendants) 
Respondents. 


Baboos Kalee Kishen Sein “ana Debendro 
Narain Bose for Appellant. 


Baboo Pearee Lai Roy for Respondents. 

One Jakherajdar cannot maintain a suit for resump- 
tion against another, and force the defendant to prove 
his title. 

Norman, J.—Tu1s was a case which was 
remanded for trial upon the principle laid 
downiu the decision of.the Full Bench of the 
220d of February 1865, i. e. as a resumption 
suit, ` 
It turns out that the suit is by a lakheraj- 
dar for the resumption of a plot. of alleged 
lakheraj land within his lakheraj mehal. 

It is well established that a lakherajdar 
cannot, under the circumstances, maintain 
any suit for resumption. ‘The suit should, 
therefore, have been at once dismissed by 
the Lower Court. Had the facts - been 
brought to the notice of this Court on the 
former occasion, no remand would have taken 
place. 

We reverse the- decision of the Lower 
Court, and dismiss the suit with costs of all 
the Courts and interest. 


Seton-Karr, J.—I concur in holding that | 


this suit should have been dismissed. 

When the case was remanded by the Divi- 
sional Bench, of which I formed one, the 
Court was under the impression that the 
case, like so many others remanded about the 
sume time, was a simple oue between zemin- 
dar and lakherajdar, 

It turns out that the suit is one by a 
lukherajdar against avother lakherajdar for 
resumption. 

Lu this state of things, it was wholly im- 
profer and irregular for the Lower Courts to 
take on themselves to put aside the order of 
remand altogether, and to say that it'did not 
apply. 
stayed their hauds and have recommended the 
parties to apply for a review, or they should 
huve proceeded to curry out the order of the 
remand, and to apply it to the case before 
them. 

Both the Courts are wholly wrong in law 
in easting the onus of proving his rent-free 
title on the defendant. 
custom that I know of, which places a lukhe- 


The Courts ought either to have |, 


There is no law or’ 


‘aida, suing to resume from another lakhe- 
rajdar, in such -a favorable position, or 
which gives to the former the advantage 
which, before the late Full Bench Ruling in 


‘| resumption cases, had been notorioasly pos- 


sessed by ordinary zemindars who sued to 
resume. 


But the truth is that the’ principie enun- 
ciated in the Full Bench Ruling miglit npply 
with greater force to this case, and might 
have been applied by the Lower Courts had 
they properly considered the matter. 


The plaintiff bad no inherent right of 
resumption in the ordinary sense “of the. 
term, Had any portion of his land been 
filched away by any other person, ryot, or 
lukherajdar, or encroached on, the party in- 
jured would, of course, hive had his right of 
action like any other injured person, but then, 
like any other plaintiff, he must Ears started 
and proved his case. 


1 concur in thinkiug that his claim, as 
brought, should at once have been dismissed, 
and that the Lower Conrts should never häva 
enquired into the validity of the defendant’s 
sunnuds, 


Had the facts been “riepa laid before 
the remanding. Bench, the remand might 
never have taken place. 


The decisions of both the Courts are re- 
versed, and the appeal is decreed with all 
costs. ; 


The 8th April 1867. 
Present: 


The Hon’ble H. V. Bayley and Shumboonath 
Pundit, Judges. 


Conditional Sale—Prior Incumbran-~ 
ces. 


Case No. 2945 of 1866. 


Special Appeal from a decision passed by 
the Judge of Midnapore, dated the 26th 
July 1566, reversing a decision passed by 
the Sudder Ameen of that District, dated 
the 19th February 1866. 


Radha Mobun Deb (Defendant) Appellant, 
° versus 


Nund Lal Dey (Plaintiff) Respondent. - 
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Baboo Anund Churn Ghossal for Appellant, 


Baboo Mohendro Lal Shome for Respondent. 


A purchaser under a conditional sale takes the pro- þ 


pert y with all bong fide incumbrances created by his 
vendor previous to the sale. 


_ Pundit, J Tae special appellant right- 
ly argues that the Lower Appellate Court is 
wrong in holding ‘that plaintiff can question 
the validity of the lense acquired by the spe- 
cial appellant from plaintiff’s vendor long be- 
fore the conditional sale to the plaintiff of 
thé* property covered. bye the lease as well 
as‘of other property, but after a prevjous 
mortgage _of all these properties to another 
person, whose claims are admitted to have 
been paid off from the consideration paid 
by the plaintiff. | 


It is not shewn or pleaded that plaintiff 
received any assignment of the rights of 
the previous mortgagee. If he did . not, 
he could not acquire his rights. 


If, agnin, between the vendor of the 


. plaintiff and ‘the previous mortgagee, the 


vendor could not. legally execute the lease 
to the special appellant, he could not equal- 
ly execute the conditional sale (or second 
mortgage) to the plaintiff. The conditional 
sale to the plaintiff. may be good as even 
against the said previous. mortgagee as 
his dues were paid thereby ; but it dogs 
not follow that, on that account, the lease by 
the plaintifi’s * vendor to the special appel- 
lant can become void as between plaintiff 
and the special appellant, 


None but the first mortgagee could take 
steps to render void the lease of the special 
appellant, and that only after shewing 
that any part of his dues yet remained un- 
paid. The plaintiff accepted the condition- 
al sale, and under this state of facts he took 
it with all bond fide incumbrances created 
by his vendor previous to the sale, such 
‘as ‘this registered lease. 


Plaintiff may or may not have a right 
to question the bond fides of the lease set 
up by the defendant, but not its invalidity. » 


As the question of the bond fides of the 
lense has not been tried by the Lower Appel- 
late Court, the -case is remanded to the 


_ Lower Appellate Court to try whether the 
` lease to the special appellant was a bond 


fide transaction, or is merely a collusive 
arrangement fraudulently set up -to defraud 
the plaintiff. 





The 9th April 1867. 
Present : 


The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. ' 


Mortgage—Mesne profits. 


Case No. 333 of 1866. 
Regular Appeal from a decision passed by 
Baboo Gobind Chunder Sandyal, Prin- 
. cipal Sudder Ameen of Sarun, dated the 
80th June 1866. 
Baboo Gour Kishen Singh (Plaintiff) ` 
Appellant, 
versus 
Bahay Fukeer Chund and others (Defend- 
ants) Respondents. 

Mr. R. T. Allan, Moonshee Ameer Ali, and 
Baboo Romanath Bose for Appellant. 
Messrs. A. T. T Peterson and C. Gregory,. 
and Baboo Kishen Kishore Ghose for 

Respondents. 


- A suit for redemption does not bar the mortgagor. 


from afterwards suing the mortgagee in possession for 
mesne profits payable between the date of suit and the 
execution of decrees. 

Kemp, J.—Turs was a suit for mesne pro- 
fits, rupees 8,44,403-12. 

The extent of the wassilat and the per iod 
over which itis tobe calculated are not 
now in contention. The Principal Sudder 
Anieen has refused to entertain the plaintiff’ s 
suit, on the ground that he ought to have 
included the elaim for wassilat in a former 
suit brought by him to redeem the mort- 
gaged properties. Circular Order, Sudder 
Court, 11th January 1839, and Sections 187 
and 196 of Act VIII of 1859 are quoted. _ 

It appears that the plaintiff sued on his 
equity of redemption, and, as the mortgaged 
properties were in possession of the 
mortgagee, he was compelled, under the 
provisions of Regulation I of 1798, to set 
out clearly in his plaint the sum recovered 
from the usufruct, and to tender the balance, 
if any. In doing this, a mortgagor rns a 
grent risk, for if, on taking an account, one 
rupee is found to be due to the mortgagee, 
the mortgagor would be liable to lose his 
suit. 

The suit for redemption was instituted in 
1847, and after a long and harassing litign- 
tion, it was finally decreed by the late Sud- 
der Court in 1862, June, that the plaintiff 
was entitled to redeem. 

In the former suit it was alleged that 
there was a small’ surplus, some 600 rupees 
and odd, due to the mortgageo ; but the pre- 
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sent suit ison a totally distinct cause of ac- 


tion, viz. for mesne profits from 1847 to 1862, 
during which period the mortgagee has been 
in wrongful possession. ` mk 
~. The provisions of the Circular quoted by the 
Principal Sudder Ameen can have no possi- 
ble application to a suit instituted after Act 
VIII of 1859 came into, operation. By that 
Act Section 10,it is provided that a claim 
for the recovery of land and a claim for mesne 
profits shall be deemed distinct causes of 
action. Section 187 refers. to costs which are 
left in the discretion of the Court. Section 
196 enacts that the Court “ may,” not shall, 
provide in the decrge for the payment of 
mesne profits, so 

Section 11 Act XXIII of 1861 enacts 


that all questions regarding the amount of 


mesne profits which by the terms of the de- 
cree may have-been reserved for adjustment 
in the execution of the decree or which: may 
become payable in respect of the subject 
matter of a suit between date of suit 
and execution of the decree, shall be -deter- 
mined by the order of the Court executing 
the decree, and not by separate suit. In 
this case no mesne profits were the sub- 
ject of the former suit, and no question as 
to the amount thereof was reserved for.ad- 
jastment in the execution stage. The.suit 
of the plaintiff is, therefore, clearly one that 
can be entertained, and the:Principal Sudder 
Ameen must tryit. The question, to what 
extent the claim is ‘barred, if barred at all, 
will, of course, be tried. 


The suit is remanded, aud the appeal de- 
creed with costs and interest.* 





The 9th April 1867. 


t 


Prėsent: | y 
The Howble G. Loch and L. 8. Jackson, 
Judges. 


Sale Law—Contribution — Default by 
shareholder with separate account, 


Case No. 2922 of 1866, - 


Special Appeal from a decision passed by 
the Judge of Jessore, dated the \7th 
August 1866, affirming a decision passed 


by the Principal Sudder Ameen of that 


District, dated the 19th May 1866. 





“* Note—A Full Bench Ruling, Weekly Reporter, 
Volume VI, p. 240, 15th September 1866, Civil Rulings, 
supports our view of this case, 
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Kishen Chunder Ghose’and another (Defend- 


ants) Appellants, 
gen te OEE. 
Muddun Mohan Muzoomdar (Plaintiff) 
Respondent. ; © > > 
Baboo Bhuggobutty Churn Ghose for 
i . Appellants; ` 


Mr. R, T. Allan and Baboo Kishen Succa 
i _ Mookerjee for Respondent. 


A shareholder voluntarily coming forward and pay- 
ing an arrear of revenue due by a defaulting co-share- 
holder who has a separate account, before the share of such 
defaulter has been put up for sale under the provisions 
of Section 18 Act XI of 1859, cannot’ claim to be re- , 
imbusted by such defaulter, nor is the defaulter under 
any legal obligation to re-pay the amount advanced. 


Loch, J.—Tux question before us is whether 
a shareholder, who has had a separate account 
opened for his share of the estate under the 
provisions of Section 11 Act XI of 1859, is 
liable for contribution to another shareholder, 
who pays the arrears due upon the share so 


separated in account, under the belief that 
‘his own interest may suffer, if the arrears 


of revenue due by the defaulting shareholder 


be not paid up. 


‘Section:13 of Act XI of 1859 provides that, 


whenever a Collector shall have ordered a 
separate aecount to be kept for a share of 


an estate, if the estate become liable to sale 
for arrears of revenue, the Collector in the 
first placé shall put up to sale only that share 
or .those shares of the estate from which, 
according to the separate accounts, an arrear 
of revenue may be dué. In all such cases, 
notice of the intention of excluding the share 
or shares from which no arrear is due, shall 
be given in the advertisemeut of sale pre- 
scribed in Section 6 of the Act. Itis only 
when the whole estate becomes liable to sale 
under the provisions of Section 14 of the 
Act that any danger is likely to accrue to 
the interests of a sharer who has paid up his 
quota of the revenue. If, under the circum- 
stances stated in Section 14,.a sharer, not 


`] in default;. pay up the balance due by the 


defaulter, he becomes the purchaser of his 
share, and will be entitled to a certificate of 
purchase and -delivery of possession of the 
defaulter’s share from the Collector. Looking, 
therefore, at the terms of Section 13 of Act 
XI -of' 1859, we think ‘that, if a sharer 
voluntarily come forward and pay a balance 
due by a defaulting co-sharer, who has a sepa- 
rate account, before the share of such default- 
er has been put up for sale under the provi- 
sions of that Section, the party so paying can- 
not claim.to be reeimbursed by such defaulter, 
for he was in no way bound to make. such 


c- 


Kad tat” wé, cannot dispose, of Buch -objeotions 
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B payment; nor were his interests jeopardised by not have -been ‘entertained’ and adjudicated 
the default of the ‘co-sharer: whose share alone | upon. 


. ‘was liable forsale in: the “first instance, nor,, 


“consequently, is the defaulter. under any legal 
obligation to re-pay the-amount advanced: 
Lt is. urged that the Collector sanctioned 


the.. separate account. without “having: duly 


` carried out the preliminary forms: prescribed 
’ by. Section"11. Whether he did so or not,” is 
a point which we cannot enquire into in the 
~ present. ‘case. A suit might, ‘perhaps, lie to 
. ket -asidé the ‘Collector’s proceedings on the 
` ground. ‘of. irregularity. But- we pronounce 
po’ “opinion on.this subject. We are satisfied 


- now? > We.think it unnecessary. to refer’ to 
the ‘decision | of a Division -Bench report- 


» édi in's Weekly ‘Reporter, .as the grounds j|.. - 


upon which ‘that decision was ' passed are not 
applicable to this case. 


lants bafore us: who will obtain thoir í costs -> in 
all Cour ts. 


3 


The 10th b Apri 1867.” 


n O Present: © 0 A5. 
ie Foi blg F. B. Kemp and F. A. Glover, 
Judges. | 


Appeal (of pro forma defendants). 
aena - Case.No, 124 of 1867. 

Special Appeal from a decision passed by 
` \the Principal Sudder: Ameen of West 
Burdwan, dated the 22nd November 1866, 
affirming a decision passed by the Moon- 


1866, 
i Gudadhur Banerjee (one of the ‘Defendants) 
: Appellant, 
Pee VETEUS ` 
` Mussamut Mun Mohunee Dosséa and another - 
. (Plaintiffs) „and others . (Defendants) 
: "Respondents. _ 
"Baboo Issur Chunder Chucherbutly for 
Appellant.: -~ 


‘No one for Respondents. 


i Pro ‘formå defendants ,y making the real -defendants, 
who did iiot appeaza respondents as between themselves, 
cannot open’out that portion of the cage which, as° þe- 
tweén “the plaintiff and the mon-appealing defendants, 
has: not ‘been appealed against, 


: Kemp, J 
- Budder Améen ig clearly. wrong. The- -plainț= 
iff did not “appeal from. the decision of the 
first Court, The appeal.of the pro formå de- 


fendants agaiúst, the, „other ‘defendants. should | 






We reverse the order | - 
_ Of the Lower Court in tegard to the appel- | f 
‘The Hon'ble F. B. Kemp and F. A. Gliver, 


a of Radhanuggur, dated the 30th ou x 


“thé vendor of the plaintiffs 
J. THe decision of the Principal : 


only “8 beegahs inthe estato. 7 


~ The pro forni defendants by making ‘the 
-real defendants, who did not appeal, respond- 


ents as between themselves, were not com- 
petent to open out that portion of the case, 
which, as between the plaintiff aid the nòu- 
appealing defendants, had not, beon appealed 
against. 

_Sée Decisions, Volume I, Weekly Report, 
er, page 227, Volume V, page 106, Volume 
VII, page 49, Weekly Reporter. 

_ The appeal i is decreed, and the decision of" 
the Lower Court, with reference to this ‘por- 
tion of the case, reversed with costs andin- 


: ter eat. 


The 10th April-1867. 
Present: 
Judges. '. 


Settlement after resumption — L Pro- i 
sumption—Onus probandi. ` f 


.Case No. 119 of 1867.° 


| Special Appeal -from a decision passed iy : 


‘the Second Principal Sudder Ameen of: 
_.24- Pergunnahs, dated the 24th September’ 
1866, affirming a decision passed by thé 
Moonsiff of Manicktollah, dated: the 15th 
January 1866. 


Gooroo Churn Poddar and ASS (Defendants) 
Appellants, - 


versus a D 
Hafeeza Bibee (Plaintiff) Bpad. 


` Baboo Greeja Sunker Muzoomdar for- 
‘ Appellants. 


Mr. R. E. Twidale for Respondent, 


In the settlement of a talook after resumption by 
Government with thirteen persons, it is not to be pre~ 
sumed that all thirteen persons had equal rights, simply 
pecans the settlement was made with all of them joint~- 

, particularly where the settlement proceedings show 
t at.the question of the extent of the shares was in 
dispute, and that the settlement was, made jointly with . 
the whole-without prejudice. to title. The onus of proy-= ` 
ing the ex extent of the plaintiff's vendor’ 5 title is on the ` 
p 


' Kemp, J.—Tuis appeal is confined to thé 


-third -issue raised by the Court below, viz, 


what was the extent of" Imdad* Ali's. share, 
The plaintiff averred ‘that it was. oùe- 
thirteenth. The defendant who has purchased 
the whole of the resumed mehal, avers that 
Imdad Ali had ‘no share at all, -but a a title to. 
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The Principal Sudder Ameen. Sieber that, | 
as the settlement after resumption was made 


with 18 persons, it- must be: presumeéd’;that | 
each of those .13° persons - -Yepresentéd ‘equal |; 


interests, viz., one-thirteeenth each, and that 
the onus of proving ‘Imdad Ali’s share not 
to be one-thirteenth wad on, the defendant who 
had not discharged: himself of the onus, 

In appeal it is contended that the Prin- 
-cipal Sudder Ameen.is.wrong in raising any 
‘such presumption, and that the onus has been 
thrown on the wrong party. 

We think this contention is good. Defend- 
ant. holds the whole of the talook. Plaint- 
iff derives by purchase from Imdad Ali whose 
share, he avers, was.one-thirteenth. Defend- 
ant, on the contrary, asserts that Imdad Ali had 
no share at all, but held only 8 beegahs which 
have been pur chased by the defendant. 

The Principal Sudder Améen was clearly 
wrong in raising the presumption that the 
13 persons who engaged with. Government 
after resumption had equal rights, simply 
because the settlement was made with all, of 
them jointly. The ‘settlement ` proceedings 
clearly shew that the question of tlie extent 
of the shares was in ‘dispute between the 
co-parceners, and that :the settlement was 
inade jointly with the : whole without pre- 
judice to title. 

The defendant being admittedly in posses- 
sion of‘the whole talook, the onus of próv- 
ing the extent of plaintifs véndor’s title is 
clearly on.the plaintiff, and not on the de- 
fondant.. The case must be remanded. The’ 
Principal Sudder Ameen will throw the onus 
on the plaintiff and decide the suit “ de novo.” 
Costs to follow the result. 


The 10th April 1867. 
_ Present: 


The Hon'ble F. B. Kemp and. F. A. Glosa; 


Judges. 


Right of ‘Water—Interruption—Ac- 
° quiescence. 


Case No.. 3235 of 1866. 


y 


‘Special Appeal: from a décision- as by | - 
, Mr.:W, Ainslie, Judge of Patna, dated |’ 


the 18th September 1866, reversing œ 

- decision passed by Moulvie Ali Hyder, 

. Sudder Ameen of: that District, 
` the 12th December 1864. zog 7 
Boy Luchmee Pershad (Plain): a. 
Appellant, i hen 


wersus 


puesto Fuzeelutoonissa Bibee and: othorst 


(Defendants) Respondents, 





-dated |; 


Mr. W: È, Peaboak and- - Baboo. “Umurnath 
“Bose tor ‘Appellant, - 
Mr: © Gregory for . Respondents, 


A wrongfal interruption of a right of water” does not 
necessarily :degtroy the right of user;-unless. such inter~ 
raption has been acquiesced i in by the party wronged. 


Kemp; JA new ground of special ‘ap- 


‘| peal is akon ‘by the learned -Counsel for 


the special appellant, and taking into cónsi- 
deration the importance of the dispute - 
between the parties which involves the right 
of-user of a channel to permit the egress of 
the water which may: collect during the 
rains on the surface of the plaintiff's lana 
into the river Pon Kon, we have permit- 
ted the new ground to be taken under Section 
874 of Act VIII of 1859. 

The léarned Counsel, Mr. Peacock, con- 
tends that, as the evidence on the part of the 
plaintiff shews that the user’ was with the 
plaintiff until it was" interrupted by the act 
of the defendant, such’ interruption being 
a wrongful one, it- would not necessarily 
destroy the plaintiff's right of user. A 
decision repor ted in Marshall, Volame I, 
page 506, is quoted, 

There'is, in our opinion, much force in the 
argument of the learned ‘Counsel, and it is 
cértainly supported by the case gaoid by 
him. 

We, therefore, remand the- case. The 
Judge will try the question of the nature of 
the interruption of the. plaintif’s right’ of 
user, whether it was acquiesced in hy the’ 
plaintiff, or whether it was simply wrongful, 
and.for ‘what period, and if wrongful, whe- 
ther the plaintiff's night of user: is dost to- 
him. ' : ‘ 
-Costs to follow the result. 





“The 10th April 1867. 

|. Present : . 

The Hon’ble'H. V. Bayley and- -Shumboonath' 
Pundit, Judges. i 

‘Account— Dismissal. 


- Cases Nos. 2272. and 2273 of 1866. 


Special Appeals from a decision’ passed by 
the ‘Additional: Judge of Jessoré, dated the 
9th June' 1866, reversing a decision- pass- 
“ed by the Moonsiff of that District, dated 
the: 6th March, 1865: ` 


ee Thomas Owen (Plnintif. Appellant, 


vers us ` 


Mr, “Dera and’ others: (Ditta) 
í i aca 


Civil, 
‘we 
Bie R. T. Allan aid -Baboo BUNE 
Churn Dutt for “Appellant, 


Mr. R. E. Twidale and BabooGreeja Sun- 
-I kar Miuzoomdar for Respondents. 


a vå 
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.We, accordingly, remand these cases: to 


the Lower Appellate Court- that’ it may ~ 
re-try all the appeals pending before: it, wa 
‘reference to the above remarks. l ` 


* The failure by a plaintif who sues for an eccount, to | - 


; prove the statement made in his. plaint that he had 
sanctioned an estimate up toa certain sum which. ‘ms 
: been exceeded, does not render “his suit Hable’ to 

_ missal; nor “absolve the defendants unless they can ihor 
that they were not servants or even contractors for 
profit and loss. 


“similar ‘that they will be governed by one 

-and thé same decision. , 

Phe. appeal. of- the special appellant as 
- (dgainst-Mr. DeCruze, defendant, was- dis- 


-missed by the Lower Appellate Court, | 
‘ because that Court, on . trying the appeals fae 


.of the other defendants, had dismissed the 
‘suits "ó? the special appellant. 

We find that the -ground upon which the 
suit of the. apecial appellant is-disuiissed, is 


bot what is pleaded by the defendants whose- E 
„appeal , the Lower. Appellate.. ‘Court. has |. 


` decreed. 


-Plaintiff , sued for accounts ‘from his ser~ |" 
-and. itis comparatively immaterial | 4 
whether. the alleged estimates are produced. 

-And } 


Vants; 


by: the plaintiff or are not produced. 
` it may be, added that; if anything in defend- 
ant’s favor depends upon’ these - estimates, 


‘the defendant must have copies of the same, |. 


but defendant does not produce them. 


. The plea regarding the estimates is. also- 


Sep iatertal: as plaintiff would be entitled 
‘to ask for an account even if the expenditure 


-were`not shewn: to have exceeded these esti- 
mates;.unless the defendants ‘cai shew that: 


- they were not servants, or, as regards the 
work done, that.they were contractors for 
‘profit and loss, and this is not shown. 


~"The Court of first instance had released 
: ‘Mr. DeCruze who is defendant.in both the 
“eases; on, the -ground -that it. was proved be- 
: fote that Court that Mr. DeCruze had 


nothing to do-with the expenditure ‘of any. 


money, and so was not responsible for any 
accounts of such expenditure. 


-The other defendants plead that they have 
_nothing to do with the. plaintiff direct ; that 


“they had acted. under. the orders. of Mr. | 
“DeCruze, and ‘that. they had-given all’ ac-. 


counts to Mr. ‘DeCruze,-. and that, ke had 
. sent them up to the plaintiff. ‘It is, there- 
fore, cleat that- the question - whether Mr. 
-DeCruze is entitled’. to. a release. cannot be 
‘tried before itis settled whether the other 
defendants are liable or not, and this must: 
he shewn by, their-respective accounts. `. - 


RS 


. profits. 





The 19th Ftc. 1867. 
f Present : EET 


Pundit, J. —THESE two cases are so` far The Hon Oe: toh and A. a Macphersos, 


Judges. 


Execution. | ai 
Case No. 693 of 1866. 
Miscellaneous Appéat from.an order passed 


., by the Principal Sudder Ameen of pute. 
dated the’ 22nd of September 1866.-- 


Lalla Pootihit Lall, (Purchaser of the rights 
and interests of the S 


. Appellant, . : 
; versus 3 ae 
‘Massamut Sabeerun (J udgment-debtor) - 
- Respondent, 


NII. 


Messrs. R. V. Doyne, C: Gregory, ag i 


“Ali Khan ‘Bahadoor for Appellant: a 
Mr. R. T. Allan, 


for Respondent. . 


Where 2 person filed a petition in s ina sult Siac that 
all thé interests of the ju 


execution,—H.p, that the. person „who had-so come 


forward and had so interféred in the-suit was liable ag- 
a defendant, and that execution could bé issued against 


him, 

A stranger fo a suit cannot (even with the decres- 
holder’s consent) so deal with a judgment-debtor | as to 
acquiré an interest in'the suit which will enable him to 


-| oppose and prevent the execution of the decree without 
-rendering himself liable to be put upon the record as a 


-judgment-debtor. 


Haepherson, J.—W 8 think that the Sask: 
‘of the Lower Court is wrong, and ouglit to 


be reversed. 
` On the 11th of January 1851, a decree 
was passed in the suit of Mussamut Hans- 


| cower versus Kooldeep Narain and others, 


the effect of which waa that, on paying to 


the defendants the sum of rupees 11,000 


with interest, the plaintiff was to be entitled 
tó, possession of certain lands which were 
the subject of the suit, together with mesne 
The interests of Kooldeep Narain 
and others in the suit came after wards to 


.be-vested in one Rugoonath Sahoye, who 


became substantially the only defendart 
on the record, The money which. had to 


be’ paid. by the, plaintiff -before she. could 


R. E. Twidale, and Moonshee “Ameer 


Baboo ‘Dwarkanath 
_ Mitter, and Moulvie Murhumut Hossein 


gment-debtor had been tráng- « 
ferred to him, and for several years thereafter opposed * 
all attempts, on the part of the decree-holder; to issue’ 


1867.1- Civil - - 
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get possession or mesne ‘profits not having | 


been paid by-her, the position of the parties 
“as ‘regards ‘the disputed property remained, 
up to.1858, apparently unaltered. ` 


On the 24th of September 1858, Ragooiath 


Sahoye. sold the lands‘in suit to the respond- 
. ent Musiamut- Sabeerun` and , onè Mussaniut 


Mahmoodun in shares of eight . annas. to |: 


each. The'bill of sale is a very long .one. 
It recites in-full all, the proceedings „in 
Mussamut Hanscower’s suit,- -and that. the 
property has became vested in the vendor 
Rugoonath, who then proceeds by the-bill 
of sale “ absolutely to sell” to the..two 
ladies named in equal shares of eight annas 
each, “all the entire ‘16 annas of the mil- 


keeut: and mokururee of mouzah; &c., with’ 


all the appurtenances,” &e., for ‘the sum of 
rupees 19,000. The deed contains.a relin- 
quishment to the purchasers by.\the vendor 
of all his claims against the property sold, 
authorizes the: purchasers getting . their 
names recorded in the Government serishta 
as proprietors in lieu ‘of the vendor, and 
continues to the following effect :— $ 


“IF at any time Mussamut Hanscower, 
“ the plaintif . decree-holder, put in, any 
i petition for execution to be-pùt in - posses- 
“ sion- of the aforesaid 'mouzah by Virtue 
“ of the decree above-alluded to, and if, 


“inthe said suit for execution; necessity: 


“ requires to file any petition, evidence, and 
`“ document, and others, then the vendeés are 
fe competent and entitled to do so, agreeably 
“s to this deed of absolute sale. And if, the 


“said plaintiff ‘deposit the principal sum. 


. “ of purchase-money, together with the inter- 


“est thereon, and` pray » -for being put in’ 


«possession according to the purport of the 
“ aforesaid ‘decree and the proceeding of 
“ the Principal Sudder Ameen, and if -order 
“ be passed by the Court to put her (plaint- 
t iff) in possession, in such a case whatever 
_ “ titla I and my heirs had to what is due by 
“ the said plaintiff, or to the sum of .rupees 
“11,000, the principal. sum of purchase- 
* « money, with interest at one per cent. from 
“the date of payment of the earnest and 
`“ the -consideration-money in the treasury 
“ of the Court up to the date of- realization 
“ thereof, and all matters agreeably to_ the 


ac aforesaid decision which: devolve on’ me, 
“ the vendees and their heirs and representa-: 
“ tives are and shall be entitled to. the same: 


“ agreeably to this deed -of sale, i e. they 
“ are and shall'be competent to. realize’ and 
s demand the principal’ sum .of _purchase- 
“ money, together with the interest thereon, 
“* raise-objections as to the accounts in ‘re- 


-as defendants in his room.. 


“ spect of the money due (zur-i-aftance) and 
te as to others belonging thereto. -In future 
“neither I_nor my-heirs ~or representatives 
“ shall have PRY: rights-to or claim against 


ey ‘the: vendees' in. respect of the, ‘principal 


“ sum of purchase-nioney and the interest 
“thereon or the property sol.” 

It appears to us-that tha intention: of the 
parties as evidenced by this. bill-of- sale was 
that the purchasers were as ‘between them- 
selves and-the vendor; to take the place of the 
latter, with-all its liabilities and ‘advantages, 
in the suit of Mussamut' Hanscower. The 
advantages were- jhe: having possessions * of 
the property and the being entitled to receive 
rupees 11,000 with interest before they could 
be ‘dispossessed, ` The liabilities were tha 
having .to give up possession and to account 


_for the mesne profits if-the rupees 11,000 and 


interest - were paid. -This seems to us to be 
the reasonable construction to be put on the 
language’ ‘used. in the deed, although, no 
doubt, more-is said in the deed of the right 
to.receive rupees 11,000, if they should be 
paid, than: of the liability to account: for the 
mesne..profits. And the conduct of the 
parties shews, as will presently be seen, that 
this is the construction which they thèm- 
selves put upon the transaction. 


The construction of the bill of sale, how- 


‘ever, is in this case.a question of but ‘small 


importance. Whatever ‘may have been the 
terms of'that document, inasmuch as the 
vendor. and purchasers were alone parties to 


-it and were alone bound ~by ‘it, ‘tle decree- 


holder could not have put the purchasers on 
the record as defendants against their will, 
and was, on the other hand, in no degree 


‘bound to abandon his right to proceed against 


Rugoonath-: and to substitute the purchasers 
The - question 
we have to decide is, whether Mussamut 
Sabeerun, the respondent, against whom it 
is now, prayed that execution may be issued, 
is on the record as a defendant, and, as such, 
liable to have execution issued against her ; 
or whether, although not formally on the 
record as defendants, she has, by the course 
she has pursued, placed herself i in such a posi- 
tion-with reference to the decree-holder that 
she must be held to have taken upon herself 
(with. reference. to. the decree-holder) the 
responsibilities of the original judgment- 


‘debtors, and is therefore liable to be pro- 
. ceeded against in the’ manner prayed. What 
-may be. the respéctive rights and liabilities 


of the respondent and of Rugoonath as be~ 
tween themselves, we need not stop to enquire, 
The saly ane of importance is, -What'is. - 


370 Gi 


the-respondent’s position with reference to 


the décree-holder and to the suit? This we 


can ascertain only-by a careful consideration. 
of the various proceedings which have.taken, 
place since the‘execution:of the bill of sale 
of the 24th ‘September 1858. 

On the 13th June 1859 ‘Mussamut Hans: 


cowér; having applied to execute her decree. 


for -mesne profits; ‘without having, in the 


first „instance, ‘paid the rupées 11;000 with’ 


intérest, Rugoonath Sahoye: filed a petition 
opposing her application on various grounds.” 


‘Inthe 5th para. of this petition, Rugoonath: 
distinetly pleads that he has sold his whole |. 


interest in fhe . property - to Mussamut 
Sabeerun and Mussamut ‘Mahrhoodun, “and: 
has put them in possession of-it ; that he: has 
transferred to them whatever - advantages “or 
_ Jiabilities‘he had had ‘in. the -suit;.. and that, 
. therefore, if the ‘deéree-holder desired to’ 

execute the decree; .she- must execute it 
a against -the purchasers Sabeerun ` and- 


Mahmoodun, and: not. against him Rugoo- 


ath; who-was no longer in any way liable: ` 


; On the 16th. July 1859 :the purchasers 
_ Mussamut.Sabeerun and Mussamut Mahmood. 
un -. also- -filed a petition opposing the- 
plaintifs | appliċation for execution. -They 
refer to Rugoonath’s. petition of the 18th |. 
J une, and in no- way dispute the correctness 
A the statements made .in the 5th -para, ‘of | 
They state.that the entire property had‘ 
een: ‘sold to them, and, that, they -had been | 


put-in -possession snd. were in possession. 


Then they. complain that, -notwithstanding 
- this, the plaintiff had applied. for execution ||, 
against Rugoonath Sahoye “who had now’ 
no interest “whatever left him in.the aforesaid 


property,” and they add that the plaintiff ob- 


jected .to the sale to them . by. Rugoonath, | 
which objections (they say): were of’ no’ 
weight, as Rugoonath:had a~perfect right} 
: to sell to them. if he’ pleased. The petition 


then’takes various: objections to, the applica: 
tion for execution, the principal objection 
being that .the plaintiff could not have 
execution: for mesne _ profits or costs 
until.she first: paid the ‘rupees ‘11,000 with. 
interest, and put herself. in a position to de- 
mand: possession. - 

On: the 27th July 1859 the plaintiffs 
applioation for execution was rejected): 
mainly -on the ground that it was premature, 
ais.the decree-holder, could not -execute. her, |: 
decree for mesne profits and costs- until “she | 
had/paidithe rupees 11,000 and interest, and | 
had so become entitled to possession. 


A: -subsequent application ` for execution | 
” was. opposed by .Mussamut Sabeerun - in a. 
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petition dated the 17 th February 1862.: Tet 
this petition she objected to execiation issuing, 
as the decree-holder had not deposited 
such a sum as entitled her to possession, and- 
she stated that the 8 annas share standing in 
the name of Mussamut Mahmoodun;- wás- 
‘held by Mahmoodun benamee . for Abdool - 
“Wahab, the deceased -husband of ‘Sabeerun 
herself, In this petition reference was made 
to Rugoonath Saboye’s petition of the 13th 
Jute 1859, but nothing. was said as to. the 
allegations thên put- forward. by Rugoonath ~ : 
-béing incorrect. = 
On the 21st March the ‘Cotirt directed tha 
-decree-holder to pay into Court, a certain. 
‘suin as ‘the balance of the principal ‘and 
:interest:due by her (in order to entitle: her- 
‘to: ‘possession, &e.), and,. upon paying in thia 
money, the decree- holder was to receive the 
-mesne profits. ` 

An appeal ‘was subsequently oi ton i 
the: ‘High Court in the--name of Mussamut . 
;Mahmoodun (who,-as we have seen, was in . 
‘fact merely- benamee for’ Sabeerun) aa to.. 
the modein which interest on the mesne: 
profits was to be calculatéd,, and the High 
Court altered an- order which liad beeni, 
passed on this subject by the Lower Court. 
After this, on the 8th September 1864,. 
Mussamut Sabeerun filed ‘another. petition 
- objecting to an. application for execution for. 
mesne profits, which had „been, put in by 
‘Torab Ali to whom the decree of Mussamut 
|Hanscower „had been transferred, and who, 
had been. substituted on. the- record as decree-. 
holder. She obj ected to. the application, on the 
ground that it sought for more than the 
decree-holder -was entitled. to ander.the order. 
‘which had been passed on „appeal by the. . 
High Court. Then, in the 8rd para. of her, 
‘petition she contended, this -being the first 
time-that any such contention was raised,’ 
that Rugoonath alone; and not she,- was 
liable for these mesne profits, inasmuch -as 
she (Sabeerun) had purchased from Rugoo- . 
nath’ only his right and interest in ;the | 
money which was to be paid into’ Court by.” 
the decree-holder, before possession, ` &c. 
could be obtained under the decree. ~ 


‘Qn. the 8ist December 1864 Mussamut, . 
‘Sabeerun presented a petition reciting a - 


| compromise which she ‘had come to with. 


‘eertain members of-her family with whom 
‘she had been in litigation, and declaring that 
;Mussamut.Mahmoodun alone. was entitled 


|, towithdraw the money which the decree- ~ 
{holder had deposited in Court, and that as 


to “ the decretal money’ ’ (mesne profits: -and * 
: cošt) for which execution; wae, apupa by- 
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Torab Alli- against PREE the poti- 
` tioner Sabeerun'and -others, she (Sabeerun) 
was nof liable ;, but all the liabilities -were 
vested in “Mabmoodun. and the other de- 
. fendants.- 
- senting to and confirming the statements. 
thus made by Sabeerun: The'-Court; how- 
over, never declared that Sabeerun was. 
thereby discharged from Jinbility. pase 

On the 5th January 1865 Sabeerun filed | 


another pétition saying that; -as she had now |. 


no interest in the suit, she desited that. the 
petition which she had presented ` objecting 
to: the issue of execution and _to the ‘mode 
-in which ‘the mesne profits had been -calcu- 
“lated, might ‘be ‘struck: off without the. 
same being. taken into ‘consideration’ by 
the Court. Her petition- was accordingly 
struck off without further enquiry, as she 
alleged herself to have no further interest 
in the matter. 
Sabeerun’s petition of objections, the Court 


` goes on to. ‘declare: that the’ calculation `of) 


terest (to which Sabeerur 
morne profits and i interest (to arise | any pétition ‘filed by her, admitted that she- 


had objected) was correct. . The ‘amount | 
finally paid‘ by the decree-holder before he. 
was entitled to possession and’ mesne pr ofits, 
owas RS. 27,571-11-8, `> 
` 1t thus appears that, suppośing the witole 
rights and liabilities of the or iginal judgment- 
debtors wore transferred to ‘the ` purchasers 
by the bill of ‘sale of the 24th of September 
1888, the position of .the ` parties’ was this, 
that’ the, purchasers, in return for the rupees 
` 19,000 which they paid, got actual possession 
-of the property with the: right to-retain it, 


until rupees 27,571-11-8 were paid to them 


by the ‘decree-holder; but subject always, 


upon the payment of that sum ‘by the decree-. 


holder, to'be turned out of “possession, and to 
an “account; for mesne profits. i 


On’ the 4th August 1866 Sabeerun. files | 


another petition, iu opposition to the appli- 


cation for execution out of which. the present’ 


‘appeal arises. -She urges that it is contrary 
to the general rule that she, should be held 
“liable for mesne profits for a period during 
which she was notin possession. 


made (referred to in her :petition.of Decem- 


ber 31%t,-1864), Moulvie. Mahomed’ Hossein; 


for: whom the name of. Mahmoodun was 
used.in the compromise, ‘had: admitted-and aci 
knowledged that “he was solely liable, for ‘the 
mesne profits and had absolved her: (Sabeerun) 
from liability in “respect thereof, whereupon 
she, Sabeerun, had withdrawn her claim’ for 
her share of the purchase- money, &e.: She 
further. alleged that-.the ¢samé_ Mahomed 


Mahmoodan filed a petition con-. 





In the order ‘striking “off 





Then she, 
says that, under the compromise she. had 


Hossein had had, _Mussamut. Hariscower’s 


decree transferred to him,. Torab Ali’s name 
being. only- ostensibly put forward,- and’ that 


‘he was now -trying to make her liable for the 


mesne profits. The petition concluded by 
praying that she; Sabeerun, might be declared 
not to be liable forthe mesne. profits,. &c., 
and that certain property, of hers which had 


-| beon - attached and, was; about to. be sold 


might be released, 


It is to be observed that this petitiou con- 
tains no distinct allegation that, in purchasing 
as .she did from Rugoonath, she did svt 
intend to’ take upon herself his liabilities 
undef the decree, as well.as his rights. 


-The Lower Court; granted the prayer of the 
petition, on the ground that all that Sabeerun 
had purchased originally from Rugoonath 
was the right to receive the money: ‘which 
under'the decrée the decree- holder was to 
pay before he could get possession &c., and 
the Court ‘was of -opinion that thére was 
nothing to show that Sabeerup had ever, by 


was liable for the mesne profits:’ The Prin- 
cipal Sudder Ameen says :—“ She only stated 
“ (in her petition) that she was entitled to 
“ represent the vendor in everything relat- 
‘ing ‘to the refund ‘(by 'the decree-holder) 
“of the consider: ration-money and ‘no fur- 
“ ther 3” but the inaccuracy-and unsoundness 
of the opivion thus expressed are very clear- 
ly, shewn’'by the various petitions and proceed- 
ings to which we -have already referred 
in detail. Whatever doubts may exist as to 
the legiil-consequences of the course’ she has 
adopted, there can be no possible doubt as‘to 
the fact. that--‘Sabeerun has treated “herself 
and ‘held herself out as liable for thesé- mesne 
profits and*_as' standing in the ‘room of 
Rugoonath with reference to ‘them., It is 
true that in her petition of the 8th September 
1864, she denied her ‘liability y but she fre- 
quently admitted it sibacquentiy -a8 ‘She had 
always done’ previously, 


It .is ‘contended for the. respondent that 
she is not liable now, inasmuch as she never 
intended to: take this liability-upon ‘herself, 


-and- inasmuch as she never has formally 


been -placed upon the- récord as judgment- 
debtor -in, lieu of Rugoonath Sahoye ; and 
it is argued . that, if the parties had really 
believed that the. purchasers took. upon 
themselves the ‘responsibilities of Rugoo- 


‘nath; the record would have been altered, ad 


would have shewn on the face of it 
that’ further proceedings as . regards Ragoo- . 
nath were finally abandoned. ; 
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‘No doubt, the- proceedings connected 
‘with the. execution of-the-decree in, this 


E -caso have been very carelessly and irregularly: 


conducted, >—as proceedings in execution of 
decrees too frequently are. ~ The Court had no 


right to listen to the respondent; asan “inter-- 


“yenor” or“ objector” or as bearing any othėr 


: ‘character, without, in the first instance, dis- |~ 
tincly - ‘ascertaining and recording what her |. - 
position was. She either was a defendant |. 
„or at. any rate:a person: liable to be~pro- 
~ ceeded against as such, or she, had no locus 
“standi ‘which authorized her objecting or 
- in any ‘way interfering. with. any: application |' 
` for execution. made by the decrec-Iflder 
` against the judgment-debtor. . And. if she 
‘was not a defendant, but only a person liable’ 
‘to be made one, she should have been formally |: 
placed’ on the record ag a defendant before - 


she was listened to. It is’ & novel doctrine 
that a ‘stranger to'a suit can, by dealing. with 


the ` judgment-debtor, . acquire such an in- j- 
i terest: in the suit that he can-interfere-with |. 
„and prevent the execution of the decree, |° 
“and yet himself. avoid-all liability ‘under the 
a aerea A ; 


-Even supposing ` the repondent not “to 


hays been .originally liable, we think” ‘she: 


cannot now ‘be heard to dispute her liability, 


because, ever since she-filed, hėr petition of |.’ 


July 1859, she. ha’ been before the Court 


as the substantial judgiient-debtor,- and as... 
the person chiefly interested in all questions Batt 
as to the execution of the decree. In Sep- 
tember 1864 ‘she. denied her liability, but 


„her conduct after - that ‘amounts to. am ad- 
mission that she considered she . had been 


(if she .was not still) ‘liable... _Rugoonath’s, 
- naméstill remains on the.récor d; butitis many, 
---years since any substantial steps havé been 


. taken against him,—the respondent either 


s 


in her own name, or ‘that. of Mussamut 


: Mahmoodun haying’ been: ‘the person by | 
_ whom | all attempts to issue execution were 


‘opposed. - "It may ‘be true that it is only 
in 1864 that she is first called a‘ judgment- 
‘debtor” inthe proceedings, and that till then 


she is always stated to be -merely a-‘‘-peti- 


tioner”? or * objector ;? but in our opinion: 


she. is, nevertheless liable, . having’ volun- 


E tarily come forward” and declared that áll 


Rugoonath’s interests. had. been transferred 


-to her, and“ having for years contested the 


proceedings > ~taken by the ‘decree-holder in 


` a manner in which she had no „possible Tight 
-. to ‘contest them, unless- she was- in fact a 
_ judgment-debtor. She cannot ‘be . allowed 


to blow hot and cold,—at one time. to appear 


and inpute the decree- holder’ s` proseedinge | 








and at another, to appear and contend sha 
is' not liable under the decree, and has n no 
interest in those very proceedings which 
‘she has been disputing; - 

-We reverse the ‘order of the Lower Court 


with costs. = pede a te Ra 


mr 





` The 11th April 1867. 07, 0 


Present: , . 

Tis Hon'ble L. S. Jackson and W.- Marky, 
sn een ks f 

Gxcoution — Appeal — Decree for 


land — Demolition at buildings 
. thereon. 


Case No, 127° of ‘1867, 


Special Appeal from'a decision passed by -` 


the Principal Sudder Ameen of Dacca, 
“dated the 81st August 1866, modifying a 


District, dated the 7th February 1866." 


Radha. Gobind’ Shaha (Plein) 
- _. Appellant, 


> VETSUS ` 


Brojender Gober Roy’ Chowdhry E 


(Defendant): Respondent. 
` "Baboo Dwarkanath Sein for Appellant. 


Baboos Onookool ‘Chunder Menke ee and 
Sreenath Joss for. Respondent. ` 
The plaintiff, in execution of a decree for Jand sadé- 


voured to obtain possession of the land and to pull - 
‘down buildings erected by the defendant upon “pare ‘of 


thé land alleged by him to be comprised in the'décree, 
The'defendant objected that the, land in question was 
not part of the land comprised in the decree, whereupon 
the plaintiff applied to the Court executing the decree 
and was referred by that Court to a fresh suit on the 
ground that the decree was silent about the demolition 
of the buildings.—Hewp that the plaintiff should have 


‘appealed ‘against that order as a matter to be determined 


in execution of decree, and that no fresh suit lay upon it, 


decision’ of the Sudder Moonsiff ofthat. . 


Jackson, J.—Taese proceedings are alto: ` 


gether without jurisdiction. © Section ‘11 
Act XXII of 1861. provides. that ‘all 
questiois regarding the amount of mesne 
profits and other questions. which it: ‘proceeds 
to set forth, ‘and any other. questions 
“arising between the parties to: the suit in 


-which the decree was passed and relating . 


-“ to the execution of the decree, shall be 
«determined by order of the Court-execut- 


““ ing the decree, and not by separate suit, ` 


“‘and-the order passed by the Court shall 


“ft be open to appéal.” - 


In this case the plaintiff, got a decree for 


-certain land. - In proceeding. to execute if, 
‘he found that buildings ` had been erected by 
the defendant upon part of the tand. which . 
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he alleged to be comprised in his decree. 
He endeavoured.to get possession of the 
land and to pull down the buildings. There- 
upon the defeudant objected that this land 
was not part of the land. comprised in the 
decree. The decree-holder applied to the 
Court executing the decree ; but’ the Court 
stated that, as the decree was silent on the 
subject of demolishing such- buildings, it 
was necessary for him to institute a fresh 
guit, He never appealed against this order, 
but, adopting the course suggested by the 
Court, brought a fresh suit. It is quite clear 


THE WEEKLY 





REPORTER. _ Rulings. 373 





! plaintif preferred an objection which was disallowed by 
the Collector, The Special Commissioner on appeal 
declined, for want of jurisdiction, to entertain the ob- 
jection, Hern that the order of the Special Commissioncr 
could not constitute any cause of action either against 
the Government or the third party. 

i 


Jackson, J.—It appears to me that it is 
unnecessary for this-Court to come to any 
decision upon the point which has been raised 
in the ‘present special appeal, because the 
plaint, as we have it before us, manifestly 
discloses no cause of action whatever. 


The allegation in the plaint is that certain 


that this wasa matter which should have resumption proceedings were going on bes 
been determined in execution of decree, and | tween the Government and a third party, 
that no fresh suit could have been brought! whereupou some lands, which are stated to 


upon it. 


All the proceedings must, therefore, be set 
aside, and the appeal of the plaintiff must 
be disallowed. But under the circumstances, 
as the parties were misled by the order of | 
the Court, it appears to me that each party: 
should pay his own costs. : 


- Markby, J.—I am of the same opinion. 


—, 





‘The 11th April 1867. 
i Present: 


The Hon'ble L. S. Jackson and W. Markby, 
Judges. 


Oause of action—Resumption —Spe- 
cial Commissioner—Jurisdiction. 


_ Case No. 126 of 1867. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of West 
Burdwan, dated the 23rd of Noveniber 
1866, offirming a decree of the Moonsiff 
of Bistoopore, dated the 31st July 1866. 


Shiboosoonduree Debea and another 
- (Plaintiffs) Appellants, - 


~- versus 


The Secretary of State and others 
(Defendants) Respondents. .. 


Baboo Issen Chunder Chuckerbutty _for 
Appellants. aoe 


Bahoos Kishen Kishore Ghose and Mohendro 
all Shame for Respondents. 


The property of the ‘plaintitt having been included 
among the lands to which certain resumption proceedings 
Letween the Government and a third party related, the 


be the property of the plaintiff, were includ- 
ed in the measurement of a particular dag 
among the lands to which the resumption 
proceedings related. The plaintiff therenpon 
preferred an objection. The objentiqn was 
dismissed by the Collector. An appeal being 
preferred against that order of dismissa 
to the Special Commissioner, that authorivy 
declared that he had no jurisdiction, Aud 
again rejected the claim, The plaint states 
that this order of rejection constituted the 
enuse of action of the plaiatiff. But as the 
Special Commissioner wasa Judge of a Court 
of Justice constituted for a particular pur- 
pose by Regulation III of 1828, it seems 
quite clear that the order of the Special Com- 
missioner declining for want of jurisdiction 
to entertain that objection could constitute 
no cause of action either ngainst the Govern- 
ment or against the third person con- 
cerned. , 


It appears to me, therefore, that this plaint 
ought to have been rejected, and that to go 
into any of the other points raised would be 
superfluous, Itis not stated in the plaint 
that the pluintiff has been at any time dis. 
possessed of the lands in question, although 
the plaint is superscribed as a plaint for pos- 
session by declaration of title, and his vakeel 
has stated before us that his client is still 
in possession. If that be so, it is satisfac. 
tory to know that the plaintiff is not in any 
way prejudiced by this order, inasmuch as 
if the defendants or any of the defendants 
proceed to dispossess him of the lands, he 
can always sue afresh upou that cause of 
action. 

I think, therefore, that this appeal must 
be rejected with costs. 

Markby, J.—I am entirely of the same 
opinion, : 


p aa 


D. 


Owit 





The llth April 1867. 
‘ Present: 


he Hon'ble b S: Jackson and W. Markby, 
` Judges... 


Section 78 Act K of 1859—Cancel- 
' ment of lease—Bjectment. 


fas Case No. 139 of 1867. 


‘Bpecial Ajipeal from a decision passed by the 

-S Judge of Patna, dated the Gth December 
2 F866, reversing a décision. of the Depity 
“ret Collector of. that Distriet, dated the 28rd | 
is Pune 1866. . a ; 


. “Sui Mitme Hossein - aad 
E : (Plaintiffs) Appellants, 


wed 






nother, 


- _ wersus 


“tiSeabon. Singh. alias Roopnarain Singh 
‘ (Defendant) Respondent, . 


co Mre Go. Gregory for Appellants. 


. Baboos. Onookool Chunder Movherjee aud 
Kishen Sueca Móokérjee for Respondent. 
Seaton 78 Act X of 1859 applies equally whether the 


ryot’s liability to be ejected’ arises under Section 21° of 
_ thit Actor’ under *special stipulation in the contract 


. Jackson, J.—Iw this cage the- plaintiff, a 
e ado sued. to cancel-a lease whieh ‘he 
had granted to.the defendant., He had pre- 
- viously ‘recovered a decree agaiust the same 
defendant for an earlier arrear,of rent ; and, 
‘at the same timé, with the preseni suit for, 
seancelment‘of the lease, lie. had instituted 
& beparate suit on recount of a further arrear 
which he alleged to have then accrued, 
The earlier decree for the arrear of rent was, 
it appears, at the time of the institution of 
ihis şpit, unsatisfied. But while the suit 
` was pending before judgment, the amount 
of that éarlier decree was paid into Court. 
A ecréé for the second arrear of rent was 
.Passéd on the 26th June 1836, after the 
_ present case was decided.” Consequently, there 
was not, at the time “of the passing of the 
“déeree in this case on the 23rd, any unsatisfied 
decree for an arrear of tent, nor was there, in 

' the present case an’ adjudication: that the rent 
wris due. The decree consequently did not 
‘and could not contain any specification of an | 
‘arrear of rent due at the'time when it was 
“passed, andthe’ ryot for’ thia. reason. was 
deprived of the, benefit ‘of the. concluding 


would enable him to pay in the amount of, 
‘the arrear 80 specified within 15 days of the 
“passing of the decréé, and thereupon the, 
` ‘execution would Haye been stayed... ..-. | 

` Mr. Gregory, the vakeel for thé inie) 
who specially. appeals in this case, eon- 
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tends’ that the Judge whe has reversed the 
Deputy. Collecter’s “decree for eancelment 
of the Tease is in error, and that the plaintiff 
is entitled to have his lease cancelled, because 
he sued not under the provisions of Section 
21 Act & of 1859 whicb provides for. - the 
eancelment of a lease; but ander a Bpecink 
‘stipalation in the eontracs betweei himself 
and the ryot’ that, on’ failure to pay thes 
rent at any time, the lense’ should be: lidble 3 
to'be eaneeHed, 2 - |. -E Sees 
Iı gppears to me that ‘both these classes’ cof 


]|-eases ure’ provided for in Section 78. ‘That 


Seétion says :— 
“ Any per son desiring to ject a ryot; : 
‘* to cancel a lease on àceonnt of non- yai 


| ‘tof arrears of rent, may sve for such ` eject- 


“ ment of eancelment and for recovery of’ 

“í the arrear in the ‘same action, or may 

« idduce uny unexecuted decree fof artearg 

“tof rent ng evidence `of the existence of 
“ sich arrear in a suit for such, pieetiaent 
€or cancehnent.’” 

* It appears therefore that ‘he landlord “hing 

two, courses provided for him—one; in case 


betteen Mim and his iandlord. pun ‘of his having already. obtained a decree: ‘for 


rènt against the ryot, which deeree is still 
unsntisfied—the other, in ease of an existing 
arrear of rent for which he has not previous] y 
sued. -- - > 
In the first case he may sue separately for 
caucelment and adduce the unsatisfied decree 
in evidence of the existence of an arrear. ` In 
the other case he máy sue simultangously 
for the arrear of rent and for the eaneelineut: 


.of the lease, and the Court will be:nble.to 


adjudicate upon the “arrear, and. at the sane 

time to declare that the ryot may be ejected, 

But in either, of these. cases, the Section. 
provides that the: arrear due shall be speci- 

fied iu the deeree, and out’ of tenderness for 

thé.ryot it-is provided that, having that 

amount. specifically set out and manifest to. 
him, he shall- be able to ĉome into Cours 

within 15 days after the decree is passed 

and pay the arrear, and ther eupon oxecguou 

shall be stayed. : 

It appears to me that that provision ap- 
| plies equally whether thé ryot’s liability to 
be ‘ejected arises under Section 21 Act X of 
‘859 or under any special stipulation which - 
may be found in the contract, between him 


‘anid thé land) “ 
' Clause of Section 78 Act X of 1859. which! tae adk 


I think, . therefore, that the Judge's 
decision is quite.right, ‘and. that- the appeal 
must be dismissed with costa. ; 
` Markby, J.—I am of. the same opinion, 
- With regard to the. -last point; : “namely, 
Phether Section 78 applies when the- right 


st a 


| “ment has been executed.” 
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to eject is reserved. ine the lease, ‘it. may, 
perhaps, be ns well-to- mention that the, same 
view, was taken of this Section in ithe case 
reported in:the 6th Volume of the: aay 
Repote Aet x PEE pago) 64. - 


E. 





DE > a 


The Treh Abi i, 186%. 
‘Preiont : $ 


The ‘Hon'ble G. Loeb. and AG. Macpherson : 
i ` Judges. Š 


Section 119 Act VIIE of 1859-—Bx 
partè decree. 


"Cases Nos. 831 and 868. of 1866. 


- Miscellaneous Appeals fr om an‘order passed 
. by the Judge of Bhaugulpore; dated the 
` -20th Auqust. 1866, reversing ‘an -order 
: passed by the Sudder Ameen of that Dis- 

© trict, dated the 21st June 1866.- 


Shaikh Gholam Ahyah (Desree-holdet) 
ae Aprelan: 


“versus 


Sham. Soondar Koons waree ierra 
` Respondent. 


Mr. R. E.. Twidale, for Appellant. 


 Baboos Kalee Kishen Sein and Kalee Pro- 
“oc „Sunno Dutt for “Respondent. 
The object of Section 119 Act VIII of 1889 is to, 
make it imperative on a defendant, against whom’ an 
ep parte decree “bas beén pasied and who desires to 
come in and set aside that decree, to apply to the „Court 
as ` soon as possible ufter he has notice of the passin of 
the decree, i. e. within a reasonable. time not exceeding 
30 days from the first actual execution of process. | to 
enforce the judgment, ' 4 

Macpherson, J. a ‘eases are., re- 
manded in order that they may be, re-heard by 
the Lower Appellate Court. Under Section 
119 of Act VIII of . 1859, a defendant, 
against whom -an ex ‘perte decree -has been 
passed and who ‘desires to be. allowed .te 
come in and set aside that decree, must ap- 
_ ply-for that purpose to: the Court “ within 
‘4 reasonable time not exceeding thirty days 

{after any procese for enforcing the julg- i 
The object of 


the Section is tomake it imperative on the 


"_dofendant to apply. to the Court, -as soon as 


‘possible after he has.got notice of. the degree 
having been passed;—for the- direction -is 
that he shall apply within a reasonable time 
~ hot exceeding thirty ‘days; sliewing.. that: et 


is not entitled to the thirty days. if. he. could 


‘reasonably have appeared earlier. 


Aelio Appeat from a 


Then, in order to obviate all diie i as 


j -to whether the defendant did or did not have 


_ Rotice, it is enacted that, he shall come in 


or arrest under n writ duly issned.: 


Hibin thirty days. at, furthest of the e execu 


tion of any process against him. , It appears 


‘to us that the word “any” here must be read 


as“ first.” Itis quite open to that-interpré- 
tation, and it wouldshe absurd to euppose 


- | that the. Legislature intended toallow.a defend- 
‘lant to come.in at any. time: however. often 


execution had issued against him, and how- 
ever Jong he had been avowedly aware.of the 


“existence of the decree, provided only that 


some process had beer executed within thirty 
days of the application. “ {tis clear that it is 
from the first actual execution that the time 
isto count, But the time counts from actual t 
exéœtion, é.: e. netunl arrest of the person of: 
the defendant, er attachment or seizure of | a 
his property, nud not merely from the date of. 
issuing warrants of attachment, or of putting , 
them in the hands of the Oficer of the Court | 
for execution, 

-In the present case the Court must deter- 
mine whether the defendant’s`. application 
was made Within a reasonable time not exceed- 
ing thirty days from the first actwal execution 
‘of pr ocess' to enforce the judgment, 

If it was, he is entitled to the benefit of | ; 
Section 119. -If it was not, he cannot now 
set aside the jadgment: “Lt is impossible 
from the judgment of the Lower Court to 


‘say what precisely was the. nature of the 


process executed, ¿e e. whether it was a mera 
issue of an attachment, or an actual seizure 
- nor does 


it. appear for wliat reasou.in particular the 
Court deemed the APPM to. have been 
made ir time. 

‘Remand accordingly. : : 


_ The 11th April 1867," 


_ Presents 


` - 


The Fon’ ble G. Lach and’A. G. Micpherson, 
Judges. _.... 


Interest. 
Case No, 32 of 1867. 









by the*Prineipal Suddér 
dated the \8th January 


;Massamat Soobudti B 


i f Sheo Churn’ 
Baboo Kishen 


s Sectioris 223 snd 224° Act VISE of AR 


Ja 


*8%6 Civil 


No one for Respondent. 


, ` Where a decree «lid not specify the rate of interest, — 
Hrup that the Court onght not to have allowed a 
‘higher than the usual Court rate, namely 12 per- cont, 


. Macpherson, J.—-As the decree does” “not: 


apecity the rate of interest, we think the 
ʻi Court ought to have allowed interest ‘at ‘12 
_per cent., the usual Court rate, and ‘that it 
“was wrong to allow a higher rate. 
We amend the order of the Lower Pours 
seuordingly. - 
The 11th sae 1867. 


“ e 
“Present : 


i _ The Hon'ble G. Loch and AG. Maopheracn, 


y Judges. 


Gerla Bxotutión=-Ehes gponsennion 
5 10o- sharers. . A : 


Case’ No. 634 of 1366. 


; Rer ‘iew ofa judgment passed by ihe 


. Hon'ble Justices Loch -and Macpherson |. 


neous Appeal No. 368-of' 1866. 


Raves, Shama Soonderee Debea 
holder) Petitioner, 


BIAS versus- 


` Messrs. Jardine, Skinner and Co. (Judgment- | 
debtors) Opposite Party. 


‘(Decree 


Mr. R. V. Doyne and - Baboos Seana ‘ 


“~ Doss- and .. Mlohinee Mohun 
_ Petitioner, 


“Messrs: ‘Rk T. Allan. and J. Rochfort for 
1 the- Opposite Party. 4 
, Where a decree i is partly for a share of land in the 


Roy for 


i “occupancy or khas~ possession of ‘the defendants, and 


‘partly for a share of land in, the ‘occupancy of ryots, 
the decree as to the former can only be executed accord~ 
. ång to Section 223 Act VIII of 1869, and as to the latter, 
according to Section 224, 

Macpherson, J. —Cxvse has been shewn 
against the application for review of our 
judgment in this: matter,- naud wè have 


. thoughtit right to`grant the- application for 


: A review aiid to re- hear the appeal, 

-It appears tous on further E 
“of ow order of the 18th of August 1866 
(which will he found reported in 6. Weekly 
- Reporter, 59 Miscellaneous) thas it is wrong 
And must be amended, - So far as the decree 
-isfora 2annas 15 gundahs ‘share ' of - land 
“-or other. immoveable “property in the ‘occv- 
. paney or klds -possession of the defendants 
orof any “person” claiming’ under- Ñ title 
vented by them: dubsequentiy. to the insti=! 
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tution of the suit, the decree ought to “be 
carried into execution by putting the plaint- _ 
iffs in possession of n 2 annas: 15 -gundahs- 
‘|share thereof. as provided by Section 223 of 
Act VIIL of 1859. So far as the decreeis ` 
for a share of lands, &., in the occupancy 
of ryots or other persons entitled . to „occupy 
the same, it must be executed ia the’ manner 
prescribed i in Section 224, 

In no other way can full effect ‘be given 
to the original decree ‘passed in ‘this suit 
(reported in-3 Weekly Reporter, 144). - The 
case of Brohomoye Dabee versus Rajchunder _ 
| Roy (6 Weekly Reporter, 15 Miscellaneaud) i 
is mach in point. 

We amend our- former order, and dismiss 
the appellant’s appeal with costs (including 
those ‘of the review); ; i 

The 12th April 1867 . 


Present: 


“The Hon! ble W. S. Seton-Korr end F. A. 
go Glover, Judges. 


“Decree for rent. (under the old 1a). 
Case No. 3276 of. 1866. 


Special Appeal from a decision yond by 
the Judge of Moorshedabad, dated, the 
27th August 1866, affirming a decision 
passed by the. Principal Sudder Ameen ` 
of-that District, anien the 30th Novem- 
‘ber 1865. na 

Indur Chundra Doat (Plaintif) <a 
Appellant, i TE 


Respondent, 


Baboos Khettur Mohun Mookèrjee aad 
Mohesh Chunder Chowdhry tor Appellant: . 


Mr. R. E. Twidale and Baboo Sreenath 
Doss for-Respondent. 

A decree for rent under.the old Jaw was held to boa 
simple money decree and as not burdening the tenure 
after it had bond fide passed by private purehuse out of 
the hands of the debtor, $ 

’ Seton- Karr, J— TH facts of this „čase, 
‘proved or admiited; -ate as, -follows :—The 
plaintiff, on the 22ud `of April 1856, ôbtain- 
ed a decree ‘for rent in’ a.Civil suit ‘against 
‘the . predecessors . of. the defendant, “holder, 
of n ‘mourosee jumma. -- About the shme 
‘time, or in. 1262, thé. tenure’ passed’ into 
the hands of thé -present defendant | by. ` 
private’ purchase. The” -Plaintiff, holder of | 
the decree of “1856 against” the. former 
‘tenants, now sues’ to put- up to sale i 


| 
: versus TES 
| “Rutt Koomaree Bibee (Defendant): 


f 
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“mourosee tenure which passed from the 


hands of the said tenants to the present de- 
fendants, ae 


` Both Courts have held that the plaintiff 
is not entitled to hold the tenure liable for 
the arrears which. accrued on it previous 
to 1856 ond when it was held by the vend- 
ors of the defendants. 


The contention before us is. that, the 
Courts are wrong in law; that the tenure 
is burdened with the arrears, or at least 
with the arrears of the year in which the 
decree was obtained, and that the tenure can 
be sold for the said arrears. judicially 
decreed. 3 : 


In support of this, the following decisions 
are quoted :—Wyman’s Revenue and Pulice 
Journal, Volume II, page 213; ditto Volume 
III, page 19; ditto Volume LI, page 131 ; 
and against it, Weekly -Reporter, Volume 
VU, page 260, and Sudder Dewanny Adaw- 
lut for 1856, page 1019. A 


The decree gained by the plaintif in 
1856 was against two persons, predecessors 
of the defendants, and it’ simply declared 
them liable to pay the money due as rents. 
The decisions quoted by the pleader for the 
appellant all-refer to cases decided under 
the rent laws, and they appear to me to haye 
no application to the case before us. I 
enuvot hold that the decree of 1856 burdened 
the land. That decree might be executed 
against the persons of the debtors or against 
any property which they still hold. But 
it appears to me to give the plaintiff no 
right whatever to follow the land which 
has passed away from the defendants by 
a transaction the character of which is not 
in any way impeached. Had the plaintif 
ehosen the summary remedy for recovery of 


. arrears of rent, the case might have been 


different. But if seems to me clear, after 
the full discussion which we have heard on 
the subject, that the plaintiff is not entitled 
to say that his decree of 1856 can bind the 


‘tenure and make it liable for the arrears 
` due either previous to or in that year. 


It 
is in all respects a simple money decree. ` 
The cases quoted by the respondent, 
especially that of the Sudder Dawanny Adaw- 
lut, 1856, -seem ina point. This case is not 
likely to form a precedent, as a similar suit 
cannot be brought under the present law. 


I would affirm the decision of the Lower 
Court aud dismiss the appeal with costa, 


Glover, /.—I am of the same opinion. 


The 15th April 1867. 
| i Present: 


The Hon'ble Sir Barnes Peacock, Kt, Chief. 
Justice, and the Hon’ble C. B. Trevor, 
G. Loch, F. RB. Kemp, and A. G. 
Mocpherson, Judges. 


Jurisdiction — Contribution — Smail 
Cause Courts- ofussil Law — Ca- 
sharers—Government Revenue. 


Reference to the High Court by Ur. H. 
Bell, Judge of the Principal Courg of 
Small Causes of: Kishnaghur, dated the 
llth January 1867. 


Rambux Chittangeo and another, 


` ` Plaintiffs, 
° versus . 
Modhoosoodun Paul Chowdhry and others, 
i Defendants. 


A co-sharer in an estate paying revenue to Government, 
who has paid the revenue due upon che whole estate, 
cannot sue ina Small Cause Court his co-sharers for 
contribution. ' 

The Small Cause Courts are bound to adjudicate 
according to the law which is administered in the ovber 
Courts of the Mofussil 

According to the law administered in the Mofussil, 
the obligation to contribute is not founded upon contract 
in the absence of an express contract. No contract can 
be implied on the part of co-sharers of un estate to 
contribute towards ‘the payment of the Guvernment 
revenue, There is no implied contract for contribution 
on the part of sureties, any more than there is on tha 
part of persons who are liable by law to contribute tq 
general uverage, 

Distinction between cases of convention and agree- 
ment, 

Case.—PLAINTIFF, à co-sharer in an estate 
paying revenue to Government, deposited, 
uuder Section 9 Act XI of 1859, the re- 
venue due upon the whole estate to save the 
property being put up for sale. : He now 
sues his co-sharers for contribution, Upon 
a reference to the High Court by the Judge 
of the Small Cause Court of Hooghly, it was 
ruled in September last that, in claims of 
this sort, the Small Cause’ Conrt had no 
jurisdiction. The ense No. 617%o0f 1866, 
Modhooscodun Muzoomdar ‘vs. Bindoo 
Bashinee, is quoted at page 15, Civil Refer- 
ences, of the 6th Weekly Reporter. 

I have ventured, however, to refer the 
matter again for the High Court’s decision, 
vid I hope the following reasons may bo 
considered sufficient to justify me in adopt- 
ing the unusual’ course of submitting a 

-second reference upon a point which haa 
once been decided. 

It appears from the printed report that 
Counsel were not employed in the case, and 
the learned Judges had therefore merely 

| before them the letter, of the Small Cause 


A 


G 


$78 = 


"> Court’ Judge: upon which „to: bass 


- ‘eonelusion. 








> jt is. 
~* express contractis made. ‘But where the law, 


E iS : 
Civil ~. ` 

their 
‘decision, and it ig not improbable to ‘suppose 
that, -if the.case had been fully argued before 
‘thein, they might have arriyed at a different 
I ‘propose; therefore, to ‘sot 
“Driefly beforé.the Court.the reasons which 


„induce me to: ‘think thas I Jave jurisdiction 


„to entertain» -the present ‘suit. 
<The plaintiff i isa co-sharer ‘in. an ‘estate 
' spaying T revenue -to Government, and- under 
Section 9 Act XI of 1859 he.was anthoriz- 
“ed to deposit in the Collectorate ‘the ‘amount 
aes his co-sbarers “hae neglected “to pay. 
a The payment, was not ari officiéus payment; 
but Was made :to save his own ‘interest-in the 


“Sestiite. ~ : 






ase ‘co- -sharers, “have” reaped >the benefit ; -for, 


“id consequéncé of the payment of the reve- 


ane “nue by-the plaintiff, the entite; ‘estate was 
`a “preserved from’ sale: - Now, under Section , 
"6 Act- XE of 1865, ‘Small. Cause . ‘Courts -can |. 


'; take, cognizance of, -claims* for. “money due. 
* Ayhether-on bond or other-coutract, and | the 
"question is. whether -the -word “- “contract” 
is‘ sufficiently wide to admit of the. present 
claim being included within it. 
“There are -many ».cases in- which nó 


. from the relation in ‘which the individuals 


; E stànd to one another, implies, 2 ‘contract,—. 


where, for instance, the surety puys the debt 


of-his principal, —the law implies a contract. 


` that the principal will’ re-imburse thé surety; 
„or again, wheré a joint, contractor has satis- 
. fied the whole demand, the law implies a 


~ contract on -the part of his fellow con- 
” tractors to’ contribute the respective quotas 
“of the joint ‘liability. Upor the same prin- 


ciple it is laid down that, where one :of 
. two sharers ina farming lease takes upon 


himself to collect the rents, the- law implies, 


- a contract on his part to pay to his co-sharer 
` the amount that is due (Macpherson - on 
Contracts II). Now cases of this de- 
` scription are daily tried by Small Cause 
Courts. For instance, in Joynarain Manjee 
vs. Modhoogoodun Gurait, 
. “Reporter, 134, it was held that plaintiff,. 
who with the ‘defendant was jointly entitled 
to the profits of certain lands, could sue 
„in the Small.Cause Court for the recovery 


_ of the. excess profits appropriated | by -the. 
decision |. : 
delivered as follows: by— 


defendant. . An exactly ; similar 
‘was: given | in the case of "Kandaree Joardar 
ws, Manick, Sutherland's Small. Cause 
Court . Cases, -page 23. Now, upon what 


.. principle were these cases held to be cog- 


nizable. by- the Small Cause Courts ? They 


must fall under the head of money. due’ 
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-Of this- payment, the defendants, his, 
} the law implies à contract on the part of the | 


tion to entertain the claim. 


I think 
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on bond or other contract, for there is no- 
other Clause-in the Small: Cause Court Act . 
under which they could fall. But in noné ° 
of the cases quoted , was there any express 
contract, 
parties to each other that-the law, without; the 
existenée of a. coutract, implied a contract. 
-The present -- case, . 
of-exactly an analogous nature., Under Sec-. 
tion 9 Act: XI of 1859, 9 -co-charer’ ina 
joint estate i is -per mitted to “protect” his: sown” 


| interest in the * ‘joint property by? spaying 5, 
estate, ; = 


‘the revenue ‘due upon the whole’ 
and the Jaw enacts that sucha payment is to 
be considered a débt recoverable frém- the. 
joint’ -sharers in the estate 5 in other. words, 


joint sharers to're-pay the. sum which a joint. 


“sharer has paid on their account and for their 


benefit. Andas the money paid id=recover- 
able under this implied contract, ‘the Sniall. 
Cause Couris have, in my opinion, jurisdic: 
Indeed, thg'ċnse` 
of Bykunt Nauth. Bhooya rs: Ram Nauth 
Bhooya, 4 Weekly Reporter, Small : 
Court References, . page-9, is exactly -similar R 
to the present case, , In that case the. plaint: 
iff suéd his co-sharers for’: contribution, ‘and 
though the reference was’ made merely. on. 


a question of limitation, ‘yet. it is but ‘réason- ` >- 


able to-suppose that, if the learned: Jùdgeg 
who decided that reference’ had been of 
opinion that the Small Cause Court: had ‘no 
jurisdiction in the matter, they would‘hava, 
pointed out to the Small Canse Court - Judge 
that he was entertaining a case which, under 
the law, he had no jurisdiction to trý © `u 

The question, therefore, which is. now 
respectfully submitted for the High Court's’ 
consideration is‘whethér a joint sharer in an ` 
estate paying revenue to Government,” who 
has paid-the revenue due upon the ‘whole 
estate, can sue, in a Small Cause Court, his i 
co-sharers for contribution.. , 

The case was referred by Peacock, C.-J., 
to a Full Bench for decision as tó whether x 
a suit for contribution will lie in a Small 
Cause Court with reference to. the cases 
published in 6 Weekly Reporter, - Civil Re- 


3 | ferences, p15; T Weekly Reporter, Civil’ 


Rulings, p. 17; ands Weekly Reporter, 


Civil Rulings, p. 325. 
The judgment of the Fuli Bench - was 


' Peacock, C. J.—The question which has- 
been referred „by. the Small Causé “Court 
Judge in this case is whether a co-sharer ia. 


‘an estate paying revenue to -Government, 


who has ‘paid‘the revenue. ‘dus upon ths 


but such was ‘the relation ofthe `- 


it.appears to: mé is- ' 


‘Cause’ 
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whole ataie; can’sue in’a Small Cause, Court 


his co-sharers for ‘contribution. |... « 


. It is- stated: that - the plaintiff, ope 
sharer, deposited the revenue payables upon 
the ‘whole, éstate ‘under Section-9 Act XI of 
1859, Probably this. isa mistake, and 


Section 15 was the Section intanded. - ‘Section, 


9 applies: ‘only’ to deposits made by’ a „person 


not being a proprietor of the estate or share. 


` of ‘an estate in ‘arrear ; “and: it .gives* an, 
action to the depositor iù certain cases.. It 
is clear that an-action founded upon -that 
Section’ could not be brought in the Small 
Cause Court. It is founded on the: Statute, 
and'not upon contract, express or. implied. 


We will, therefore, consider the question 


propounded without reference to the fact 


alleged that the RDE Was- deposited. under 3 


Section 9. 


No apology wás due rein: the Tudo of 
the Small Cause Court for respectfully 
laying before the High: Court the reasons 
which induced him: to think that he-had 
jurisdiction to entertain the suit, notwith- 
standing a contrary -decision of the ‘High 
‘Court which is referred to in ‘his judgment; 
but we thick’ -that. the Judge ought not- to 
have assumed that, if that ‘case had been 
argued: by Counsel, 


ae 


sion. 


There can be no doubt that the Court 


derives great assistance from a careful dnd 
well-considered_ argument of a learned ‘and 
experienced Counsel ; but it ought not to be 
assumed that such arguments are necessary 
to enable the Court to arrive at a sound 
conclusion, When a case comes ‘before the 
Court for adjudication, whether it is ar gued 
by Counsel or not, the Court ought to give 
it full and caréful consideration. 
ought to ascertain accurately what are the 


facts of the case, and to apply their own. 


knowledge of the law tothe facts ‘so ascer- 
tained; and, if the law is doubtful, 
search, if unecessary, iuto- the- authorities 
before they pronounce d decision. 


-We think that the decision referred to ‘by 
the ‘Judge of the Small < Cause.. Court 
(Modhoosoodun Muzoomdar ` vs, . Bindoo 
Bashineé)-reported in 6 Weekly. Reporter, 
Civil.. References, p. 15, is correct, viz. that 
a suit for contribution under. the circum- 
stances is not maintainable i in the Small Cause 
Court. * 

- That decision was brodet to the notice of 


‘the First Bench in another similar case, , and: 


after ‘full consideration it was upheld and 


the Court would pro-. 
bably have: arrived at a different conclu- 


Court 
local ‘limits of the jurisdiction of such Court 


They . 


to | 


: Mofussil. 


acted’: “upon, ` see. Bromoroop Gooswamee 
vs. Prannath Chowdhry and others CT Meet 


‘Reporter; Civil Rulings, p.-17). 


-p Ab. the time when the ‘last mentioned case 
-was determined, I 'was not-aware of a éage 


in which a. different opinion had been acted 
upon by another Bench. The cage had not 
then been reported, ` -Itis to be-found in 
the 6th Weekly ` Reporter, p. 325, Civil 
Rulings., In like manner, when that ‘case. 
_was decided, the Judges who determined it 
were not aware of the previous decision 
of Modhoosoodun „Muzoomdar vs. Bindoo 


.Bashinee above mentioned. The case had 


probably not been reported at that time, 


In the last mentioned case it was held 
that a-claim for money not exceeding 500 
rupees as contribution on account of re- 
venue paid by one shareholder for the ‘whole 
estate,. in ‘order -tó save the estate from sale 
for‘arrears is a claim for money decree under 
an implied contract,. and, i is, therefore, « cogni- 
zable by’ a Small Cause: Court, 


` In consequence of the above conflicting 
decisions, the question has now been referred 


-tó a Fall Bench. 


By Section 6 Act XI of 1865 (the Small 
Cause Court Act) claims for’ money due on 
bond or other contract or for damages when 
the debt or damage does not exceed in, 
amount the sum of 500 rupees are, subject 
to certain exceptions, cognizable’ in’ the 
Courts , of Smal! Causes ; “and by Section 


-i2 .no ‘suit cognizable by® such Court can 


be hgard -or determined 


in any’ other 
having 


jurisdiction within: the 
of Small Causes. 


_ This suit is not one for damages ‘within the 
meaning’ of the Section above referred to, 


-We. must. assume that there was no express 


contract, as there is no mention of one; and 
the only question is whether there was an 
implied , contract for contribution. i 


It has been held by some of the Conimon 
Law Courts in “England that a suit for 
contribution amongst sureties is founded 
upon implied contract, see the case of Kemp 


and Finden, 12 Méeson and Welby’s Reports, 


p. 4213 but it must be remarked that tha 
Small Cause Courts`in the Mofussil are bound 


‘to adjudicate according, to the law which is 


administered in the other’ Courts „of the 
. In. those Courts the rights of 


parties are to be determined according to tha, 


-general principles” of equity .and justice 
-without any distinction, 8, in a England, N 


. I may add, the fictions which have been in 


, 


. because they would be implied under Simi- 
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between that partial justice which is ad- 
thinistered in the Courts of Law and the 
more full and complete justice for which 
it is frequently necessary to seek the assist- 
ance of a Court of Equity. | The rules and, 





“equality ; one shall not bear the burden 
“in ease of the rest. The faw is grounded 
“in great equity; contract.is never men- 
“tioned.” 


In Sterling and Forrester, House of Lords, 
3 Bligh’s Reports, p- 590, Lord Redesdale 
says: "The principle established ia the case 
“of Deering and Earl of Winchelsea is uni- 
“ versal, that the right and duty of contribu- 
“tion is founded in doctrines of equity. It 
“ does not depend upon contract.” “Cases 
“of average rest upon the same principle.” 
“So in the case of land descending to 
“ several co-parceners subject to a debt, if 
“ the creditor proceeds against one of the 
“-eo-parceners, the others must contribute.” 
~- As regards contribution, the obligation at 
law is in many cases very different from 
what it is in equity. f 
If there nre several sureties, and one’ of 
them becomes insolvent, and anothér pays 
the debt, the surety who pays cannot at law: 
recover more from the solvent sureties than 
the shares which he would have recovered if 
all the sureties were solvent. 

Thus, if there are four sureties and one 
insolvent, ‘a solvent surety who pays the 
whole debt can recover only one-fourth part 
thereof, aud not a third part from each of 
the two solvent sureties ; but in a Court of 
Equity, he would be entitled to recover one- 
third part of the debt ngainst each of them, 
for in Equity the insolvent’s share is ap por 
tioned among all the other solvent sureties, 
A similar rule applies to other cases of con- 
tribution. 

So, if one of the sureties dies, the remedy 


many cases adopted by the-Common Law 
Courts in England for the purpose of obtain- 
ing jurisdiction in cases which would other- 
wise have been cognizable only by the Courts 
of Equity, are not necessary to be followed 
jo this country, -where our aim is to do com- 
plete justice in ove suit. Jt is-not necessary 
for us te imply promises or requests, mer ely 


ler circumstances by the Common Law 
Courts in England, in cases“in which but 
for such implication they would probably 
have no jurisdiction, and especially where 
we find that-the Courts of Equity and the 
Courts of Law are in conflict upon the 
subject of such implications, Ihave gene- 
rally found that, where fictions are resorted to, 
uncertainty and confusion are the conse- 
quence. 


In Deering and the Earl of Winchelsea, re-. 
ported in 2 Bousanquet and Puller, 270, it 
was held that, where several sureties are 
bound by. different instruments but fox the 
same principal and sor the performance of 
the same engagemeni. atid one of the sureties 
is compelled to pay the whole amount, he may 
recover contribution from the others. It was 
ndmitied that, if the sureties had been bound 

by one bond, tiete must have been contribu- 
tion ; but it was coutended that, in: the case 
of-one bond, the linbility depended upon con- 
tract and privity amongst the sureties, which | at law is only against the surviving parties 
did not exist in the case of separate bonds; | for their respective proportions, whereas, in 
that, where there were separate bonds, the | equity, contribution may be enforced against 
case ‘admitted of the supposition that the|the representatives: of the deceased.suréty, 
sureties were perfect strangers to each other, | see Story’s Equity Jurisprudence, Sections 
and that each of them might be ignorant | 496 and 497. 
of the others and of their engagements ; ; We think that, according to the law ad- 
that the undertakings were perfectly distinct | ministered in the Mofussil, the obligation to 
aud without any counection with each other, | contribute is not founded upon contract in 
and tliat no contract amongst the sureties | the absence of an express, contract; and ‘thut 
cóuld beimplied : but Lord Chief Baron Eyre | no contract can be implied on the part of 
held that the obligation to contribute -did | co-sharers of an estate to contribute towards 
not depend upon contract. He said :—“ If| the payment of the Government revenue, 
“we take a view of tru cases beth in law] Further, we are of opinion that there is no 
"and equity, we shall find that coutribution | implied contract for contribution on the part 
“ is bottomed and fixed on general principlés | of sureties, any more than there is on the. 
“of justice, and does not spring from -con-| part of persons who are liable by law to 
“tract, though ‘contract may qualify it.” | contribute to general average. 
“ Again,” he says, “in Sir William Uarbert’s| Imagine the difficulties which would arise 
ease, 8 Co. 1lb, many cases of contribu- | if every person liable to contribute to gene- 
“ tion are put, and the reason given in the/| ral average in respect of goods thrown overs 
" books is that iz equalt jure, the law requires | board at sea were liable to be sued ina 
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Small Cause Court in the Mofussil -within 
whose jurisdiction he. might be residing. 
Similar difficulties might arise in ¢ases 
of contribution claimed against sureties. 
(See Story’s Equity Jurispr udence, Sec- 
-tions 490, 491, 492, 493, 498) or amongst 
co-shareholders in an estate. f 

For instauce, in a case in which the estate 
of a Mahomedan has, upon his death, descend- 
ed to numerous relations. Js -each person 
said to be entitled to a share, to be sued 
separately in the Small Cause’ Court: and 
compelled to pay. contribution in respect of a 
share which may ultimately, in a suit in the 
Civil Court between the claimants to the 
estate, turn out not to be his ; and this from 
time to time as ofien -as the Government 
revenue falls due pending the suit in the 
Civil Court for the adjustment of the shares ? 
Cases may be supposed in which it might be 
necessary amongst Hindoos to try a question 
of adoption before it could be ascertained whe- 
ther a particular individual was a shareholder 
or not, or what share he was entitled to, 
Are all these questions to be tried by a 
Small Cause Court deriving its jurisdiction 
from the implication by law of a promise 
which never existed in fact and was 
never in the contemplation of the parties 
concerned ; and is this jurisdiction of the 
Small Cause Court to oust the jurisdiction 
of the Ordinary Civil Court having jurisdic- 
tion within: the local limits of the Small 
Cause Cours although it may be necessary 
to resort to such Civil Court forthe purpose 
of obtaining complete justice ? 

In Couch vs. Edwards, 2 Bos. and Pull. 
268, Lord Eldon said it was too late to hold 
that an action for contribution could not be 
maintained at law, though neither the insol- 
vency of the principals, nor of any of the sure- 
ties was proved ; butin that case, in which 
there were six sureties, he held that at all 
events the plaintiff could not be entitled to 
recover ut law more than one-sixth of the 
whole sum paid. He said that he had con- 
versed with Lord Kenyon upon the subject, 
who was also of opinion that no more than 
an aliquot part of the whole, regard being 
had to the number of co-sureties, could be 
recovered at law, though, if the’ insolvency 
of all the other parties were made out, a 
larger proportion might be recovered. in a 
Court of Equity. . 

In the note to that case it: is said that 
Lord Eldon also added a doubt of his own, 
whether a distinction might nob be made 
between holding that an uction at law is 
maintainable in the simple case where there 
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are but two suretiés, or where the insolvency 
of all the parties but two is admitted and 
the insolvency of the principal is admitted, 
and holding it to be maintaindble in a ‘eom- 
plicated case like the ease then before the 
Court; the insolvency of some of the sure- 
ties being neither admitted nor proved, and 
where the defendant, after a verdict against 
him at law, might still remain liable to vari- 
ous suits in equity with each of his other 
co-sureties, and where the event of the 
action could not deliver him from being 
liable to a multiplicity ‘of other suits found- 
ed upon his character as a co-surety. 

Ifù contract is tu be implied, it is neces- 
sary to ascertain what is the contract ; 
what is to be implied ; and isa contract to 
be also implied if the co-sharer expressly 
request the other not to pay his proportion 
of the revenue. Is the contract which is to 
be implied a coutract such as the Common 
Law in England would have implied, or 9 
contract which would create an obligation 
equal to that which the Courts of Equity 
in England would enforce ? That is to say, 
is ita contract by each contributory that 
he will pay his proportion ouly, or that he, 
and, in case of his death, his representa- 
tives, will make good his own share and 
will also bear his proportion of any loss 
which the insolvency of any other-co-contri- 
butory may occasion. Ifwe are to follow 
the Law of England as laid down by the 
Common Law Courts, the contract in the 
case of sureties would be limited to the 
surety and to his own share. But still, if 
the general principles of justice and equity 
as administered in England are to be en- 
forced, the represeutative of a deceased 
surety must make good the proportion 
of the deceased, and in ease of the insol- 
vency of one or more sureties, those who 
are solvent must make good their propor- 
tions of the shares of those who are insol- 
vent. Ifwe are to hold that there is a 
contract such as would be implied in 
England aud nothing more, complete justice 
cannot be déne by a Small Cause Court in 
the case of death or insolvency, but further. 
proceedings will be necessary in the ordi- 
nary Civil Court in order to compel the re- 
presentative to pay the proportion which the 
decensed ought to have paid, or to make a 
solvent surety béar his proportion of an 
insolvent surety’s share, 


Again, if there are several tan tiibu tiriès, 
are they to be sued in the Small Cause Court 
jointly or separately upon the -contract 
which is to be implied? Lord Eldon, ia 
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one case, says' they may be sued separately. 
T would go farther and say that they cannot, 
_be sùed jointly. If there is a contract at all, 
it cannot be a' joint ‘contract ; for if there 
“is a joint.contract, éach of the contributor’ iés 
‘would be liable, not only for his own share, 
- but for the shares of the other co-contractors. 
They cannot be sued in the Small Cause 
` Court unless. the contract is- joint, for the 
jurisdiction depends upon there being a 
contract. 
ordinary Civil. Court, for in that Court the 
obligation, is. ‘held ‘to arise vot from contract 
but from general principles’ -of equity, and 
in. such suit the shares in which they are 
to contribute can be adjusted, and the several 
atiounts for. which. they are liable can be 
decreed against them separately according 
to their .several liabilities (see 3 Weekly 
Reporter, Civil - Rulings, `p. 170.) In that 
„case it .was held, in ascordance with former 
rulings of, the Court,’ that à decree for con- 
_tribution ‘cannot pass against. the ‘contri- 
“butories Jointly. ; 


' In ‘one of the’ cases 
referred. to  us,* 23- persons. were sued for 
wrongfully constructing a bandel and catch- 
ing fish.- A decree was obtained against 


them for rupees 204-8, and the amount was | 
-He, after deduct- ` 


levied upon one. of, them, 
-ing rupees 8-14-6 as his gy share of the 
‘amouut decreed, sued the other 22 in the 
. Small Cause Court for rupees 195-9-6, being 
the rémaining $$ of the amount decreed. If 


he is ‘entitled to contribution- by virtue of an, 


implied contract, it would be necessary in 


such a case to determine” whether. the 22 |“ 
sureties contracted with the one. who paid: 
the decree to pay him 44 of the amount, 


which he paid, or whether each surety pro- 
mised to pay gy. If the joint action can be 
maintaiied upon the ground that there was 
a joint contract, the decree in. that suit will 


-be against the 22 defendants jointly, and the |. 


_ amount decreed in that suit for contribution 
may be levied against thé property of any 
one of the 22 defendants. Suppose it be 


levied against one only,- he will have to] 
sue the. others, and if he can deduct his- Jy 


share and `sue the other 21 jointly, for the 


‘remaining $4, as he and the others were sued | 
for the $%,.he will recover the 41 against the 
defendants jointly. The. amount may be, 


levied upon one of them, ‘and he in his tùrn 


may sue the remaining 20 to recover $9 and- 


so on ; and fresh suits may be brought until: 
each of tle 23 defendants in the original 





` x See the next case, p. 384. 
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suit has paid his proportion ; and thus, before 
the last suit is ‘at an end, the last defendant 
may have been a co- defendant i in 22 different 
actions for contribution arising outof one - 
payment_of a joint decree. 
‘that. of the 22 defendants in the-first ; „action 
for cóutribution, 10 may be- insolvent. “In 
that case, if the amount of the joint’ decree : 





of them only, he will be unable, in conse- 
quence of the insolvency of the others,- to 
get. back more than -11 shares. Thus, the. 
plaintiff who first satisfied- the decree: will 
in effect pay only one'share, 7. e. 23 shares 
minus 22 shares received’ back; whilst 
the defendant who.satisfies the decree in tlie 
first suit for contribution will in effect. pay 
11 shares, yiz. his own share and’ those. -of 
the 10 insolvent contributoriés from whom he 
may be unable.to receive any portion of'-the | 
‘amount paid. Is he, then, to resort to the 
Civil Court against the defendant who ‘first 
sued for contribution, in order to'compel him 
‘to contribute his proportion of the amount 
due from the insolvent contributories ? . 

It would be a violation of every principle of 
- equity and justice that, of two solvent defend- 
ants, one should pay ‘only 3 js, and the other 
44 of the whole amount; but this will be 
‘the effect of implying a joint contract.’ 
On the other. hand, if separate contracts 
only be implied, the defendant who satisfied 
the first decree, will in effect have to pay 44, 
oan each of the other solvent defendants‘only 
gy, for he will be unable to recover back-the 
32 paid for the 10 insolvent defendants. 
Besides-this, if separate’ suits- are to be 
brought on separate implied contracts,.-the 
evil pointed out by Lord Eldon in Craythorne 
versus Swinburne, 14 Ves. 160, will arise, 
viz. the multiplicity of suits which -will be 
‘necessary every time a fresh payment “of 
Government revenue is made. 


The truth is, there is no implied contr act, 
either joint or several, for contribution. The 
payment of revenue by one shareholder is 
made, not at the instance or at the request 
of the others or with their consent, but to 
save the estate from being’ brought to sale 
for the arrears.- In some instances it may 
be made contrary to express directions. In 
such cases there is an obligation to contri- 
bute, but surely not arising "from an implied 
contract. The duty of contributing is caused 
not-by- any convention or agreement between 
the shareholders, but. arises from the prin- 
ciples of justice which require that-oné shall 
‘not bear the whole burden in-case of the 
| rest, and that all the co-sharers shall- bear 





It may so happen. -- ~ 
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the burden in’ proportion to their respective 
shares. 
be contributed may be ascertained in one 
‘suit in the ordinary Civil Courts, bat not in 
-the Small Cause Courts; and in the case of 
‘sureties the principal may be joined as’ a 
co-defendant and ordered, to indemnify the 
. sureties ; 
any of the sureties, the shares to be contribut- 
ed by those who are solvent may be equit- 
ably adjusted. `` 

The obligation arises, from what “in the 
Qivil Law was desciibed as a- quasi 
_ contract.. 

Pothier in his Treatise on Obligations; part 
T, Cap. 1, Section 2, says :—“ In contracts 
“it is the consent of the. contracting parties 
“which produces the obligation ; “in- quasi 
“ contracts -there is not‘any consent. The 
‘Jaw alone, or natural equity, produces the 
obligation. - They are. called guasi con- 
“ tracts, | because without being contracts, aid 
“ being in their nature’ still farther from 
“injuries, they produce obligations i in the 
“t same manner as actual contracts.” 

In Austin on Jurisprudence itis said :— 
“Strictly, quasi. gontri acts are acts done by 

‘one man to his own in- 

‘Vol Bp i8 a convenience for the ad- 
s vantage of another, but without the 
“ authority of the other, and, consequently, 


“ without any promise on the part of the. 


“other to indemnify him or reward bim for 
“ his trouble.” 

“An obligation arises, such as would 
“ have arisen, bad the one party contracted 
“to do the act, and the other to indemnify. | ‘ 
“ Hence the incident is called a guasi con- 


ti tract, i. e., an incident in consequence ofj“ 


“ which one person is obliged to another, as 
“if a contract had been made between 
“ them.” - 

“ But quasi contract seems to have a 
“larger import, denoting any. incident by 
“ which one party obtains an advantage he 
“ought not to retain, because the retention 
“ would damage another, or by reason of 
“ which be ought to indemnify the other. 
“The prominent idea in guasi contract 
“seems to be an undue advantage which 
“would be acquired by the obligor, if he 
“ wero not compelled to relinquish it or to 
“ indemnify.” 

Again, at page 138 under the heading 
Tendency to confound tacit contracts with 
quasi contracts, Mr. Austin says :—“ This 
“ confusion is more likely to arise amongst 
“ English lawyers than others, on account 
“of ‘their’ wanting ageneric name (which, 


These shares aud the amounts to‘. 


and, in case of the’insolvency of, 


“alk 
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i “ badas it is, the Romans have) for mark- 


ing this sort of obligatory incidents.”, 

The learned author of Ancient Law has 
also pointed out very clearly the distinction 
between implied contracts and quasi con- 
tracts,. ard -has shewn that a quan contract 
is not‘a contract at all. -~ 

He says :—* The part of Roman Law which 
has liad most extensive influence “on foreign 

“subjects -of efiquiry has 

: pp. 848-4. heen the Law of otiga 
“tion, or,’ what ‘comes nearly to the same - 
Ki thing, of Contract and Delict, The' Ro- 
“ mans themsëlves were not unawaré of-the 
“ offices which ‘the copious’ and malleable’ 
“terminology belonging to this part of their 
a system might be’ “made to discharge, ` and » 
“£ this is pr oved by their employment of the 
i peculiar adjunct guasi.insuch expressions 
“ as quasi contract and quasi delict. ‘ Quas?“ 
“so used is exclusively a term of classifica- 


tion, Ip has been usual with English 
“ critics’ to identify the’ guasi contracts 
“with implied. coutracts; but- “this” 


“ isan error, for implied contracts are true 
-| contracts, which quasi contracts are not, 
“In implied “contracts acts and’ circum- 
“stances are the symbols of the same in- 
“ gredients «which - are symbolised in ex- 
“ press contracts by words; and whether 
“ a man-employs one set of symbols or the 
“ other must bea matter of indifference, so 
“far as concerns the theory of agreement, 
“But a quasi contract is not a contract at 
The commonest sample of the class 
“ is the relation subsisting between two per- 
‘sons, one of whom has paid money to the 
“other through mistake, The law,” con- 
sulting the interests of morality, imposes 
“an obligation on the receiver to refund, 
“ but the very nature of the transaction in- 
“ dicates that it is not a contract, inasmuch 
“f as the convention, the most essential in- 
“ sredients of contract, is wanting.” 

The word contract used in Section 6 of 
the Small Cause Court Act refers to true 
contracts, whether express or implied. The 
question, therefore, which has been referred 
to us, must be answered in the negative, and 
the Judge of the Sinall Cause Court inform- 
ed that a co-sharer in an estate paying re- 
venue to Government, who has paid the 
revenue due upon the whole estate, cannot 
sue in a Small Cause. Court his co-sharers 
for contribution. 

We may remark that, in the case reported 
at page 9,.4 Weekly Reporter, it was held 
thata suit against a cò-sharer for contribu- 
tion in respect of revenue paid by another 
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was not a suit for breach of contract within 
Section 1 Clause ‘9 of the Limitation Act 
XIV of 1859; and a similar decision was 
come to in respect of a suit for contribution 
brought against one judgment-debtor by an- 
other judgmeut-debtor who had satisfied the 
decree, see 2 Weekly Reporter, Civil Rul- 
ings, p. 266. 

Care must be taken not to confound cases 
like the present with cases in which there is 
a convention, . 

If a man buys goods, and they are deli- 
vered to him, there is a contract of sale, and 
an implied`promise to pay the price, though 
there may be no contract in words to dp so. 

So, if a man hire at certain wages another 
who serves him-under the biring, there is an 
implied contract to pay the wages. 

If one man borrows money fr om another, 
there is a contract of loan, and an implied 
promise to re-pay the money lent. 

If one man pays money for the use of 
rnother at his request, there is, iu the ab- 
sence of circumstances showing that the 
money was advanced asa gift, un implied 
promise for re-payment by the person on 
whose account the money is paid. 

We have thought it right in order to 
prevent misconception to point out the dis- 
tinction between cases in which there is 
and those in which there is not a convention. 

Macpherson, J.—I concur in the answer 
given to the question referred to us, aad 
generally in the reasons assigned. 


- The 15th April 1867. 
Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice. and the Hon’ble.C. B. Trevor, G. 
Loch, F. B. Kemp, and A. G. Macpher- 
son, Judges. 

Jurisdiction—Contribution. 


Reference to the High Court by Mr. H. 
Bell, Judge of the Principal Court of 


Small Causes of Kishnaghur, dated the 


28: December 1866. 
Sreeputty Roy, Plaintif, 
versus 
Loharam Roy and others, Defendants. 


Baboo Issur Chunder Chuckherbutty for 
| Plaintiff, 
Mr. R. E. Twidale for Defendants. 
A suit for contribution will not lie in the Small Cause 


Court in the absence of an implied joint contract for 
contribution. 





Case.—Tue plaintiff Sreeputty Roy and 
the present defendants were sued in the 
Civil Court by Briodabun Chunder Sircar 
for damages sustained by the defendants 
having wrongfully constructed a bandel and 
caught fish within the limits of his julkur, 
A decree was given against all the defend- 
ants, and the plaintiff, whose property had 
been. attached in execution, paid the amount 
of the decree. The amount of the decree 
was rupees 204-8-0, and as there were 23 
defendants in the case, including the plaint- 
iff, the plaintiff deducts rupees 8-14-6 as 
his 34rd share of the decree, and now sues 
the remaining defendants for rupees 195-9-6, 
being the remaining 2%rd’ part of the 
decree. 

The defendants pleaded ihat the action 
would not lie, quoting the following passage 
from Macpherson on Contracts, page 31 :— 
“ Nor can an action for contribution be 
maintained by one of several joint wrong- 
doers against another, although the one who 
claims contribution may have been compelled 
to pay the entire damages recovered as a 
compensatiou for the wrongful act; for it is 
held that men will be jess ready to "do wrong 
if they are left to bear all the consequences 
themselves.” 

The plaintiff replied that such actions were 
common in Indian Courts, and quoted the, 
case of Bamasuondory Dabea vs. Anund- 
moyee Dabea, Weekly Reporter, Vol. HI, 
171, which he maintains was a suit for 
contribution instituted under very similar 
circumstances to the present, 

The question which is uow most respect- 


‘fully submitted for the High Court’s decision 


is, whether this present action will lie or 
not. 

In the case of Bamasoondory Dabea vs. 
Anundmoyee Dabea, the only point decided 
was that, in a suit for contribution, the 
decree must specify the particular sums to 
be paid by each defaulter aud could not be 
given joiutly against them all. No issue was 


:| in that case raised as to whether a wrong- 


contribu- 
I pus 


doer could maiutain an action for 
tion against a joint wrong-doer. 


| therefore that case altogether upon one side 


as not bearing upon the point at issue. 


It is admitted that the plaintiff and de- 
fendants illegally erected a bandel within the 
julkur of Briudabun Chunder Sirkar. Now, 


| if, before committing this illegal trespass, 
‘| they had entered into an covenaut of mutual 
indemnification, in case any member of the 


party should be subjected to pecuniary loss 
in consequence of their joint illegal act, such 


` rest? 
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a covenant would be void, as having been 
entered into by the contracting parties for 
the express purpose of doing that which was 
prohibited by the law of the land, And if 
an express covenant of indemnity would, 
under such circumstances, be void, upon what 
foundation ean the plaintiff’s present claim 
In deciding such enses, it appears to 
me that the only point necessary for consi- 
deration is, whether the original act out of 
which the suit arises was wrong or not. 


In the present case, the original act, the 
construction ‘of bandels within Brindabun 
Chunder Sirkar’s julkur, was pronounced by 
the Civil Court to be an act of illegal tres- 
pass, and no person implicated therein can 
therefore have any claim for indemnity for 
any loss sustained by him in the prosecution 
of his illegal design. For these reasons I 
was of opinion that the plaintif?s action for 
contribution against his joint wrong-doers 
could not he maintained, aud, subject to the 
orders of the High Court, I dismissed the 
case—(vide note to Lampleigh vs. Brath- 
wait) Smith’s Leading Cases, Sth Edition, 
148, 


This case was referred by Peacock, C. J., 
to a Full Bench for decision as to whether 
a suit for contribution, when there is no 
express promise, can be heard by.a Small 
Cause Court, with reference to the cases 
published in 6 Weekly Reporter, Civil 
References, p. 15; T Weekly Reporter, Civil 
Rulings, p. 17; and 6 Weekly Reporter, 
Civil Rulings, p. 325. 


The judgment of the Fuli Bench was 
delivered as follows by— 


Peacock, C. J.—According to the case 
stated hy the Judge, a suit was brought 


-against 23 defendants, of whom the present. 


plaintiff was ‘one, for having wrongfully 
constructed a bandel and caught fish within 
the limits of a julkur belonging to the 
plaintiff in that suit. A decree was given. 
against them all jointly for thé sum of 
rupees 204-8, and the plaintiff's property 
having been attached in execution of that 
decree, he paid the whole amount. He 
now sues all the other defendants for con- 


tribution, deducting’ his own share, namely, 


rupees 8-14-6, being a gird share, 


One question is whether the plaintiff is 
entitled to sue those defendants for contri- 
bution or not. The Judge ef the Small 
Cause Court has expressed his opinion, that 
the plaintiff cannot maintain a suit for con- 


tribution, and has dismissed the suit subject 
to the orders of the High Court, and he 
has referred the question whether the action 
will'lie or not. He says :— In the present 
“ case, the original act, the construction of 
“ bandels within Brindabun Chunder Sircar’s 
“ julkur, was pronounced by the Civil Court 
“tobe an act of illegal trespass, and no 
“ person implicated therein can therefore 
“ have any claim for indemnity for any loss 
“ sustained by him in the prosecution of his 
“ illegal desiga,” 

The case has beey referred to a Full Bench 
in consequence of conflicting decisions ns to 
whether a suit for contribution can be main- 
tained in a Small Cause Court. 


For the reasons given this day in our 
judgment in the case of Ram Bux Chil- 
tangeo vs. Modhoosoodun Paul Chowdhry 
and others, we are of opinion that there was 
no implied. contract for contribution, and 
most certainly that-there was uo joint con- 
tract on the part of the 22 defendants. 
Consequently, the Small Cause Court had no 
jurisdiction, and the Judge was right in dis- 
missing the case. 


Tt has not, however, been found by the 
Judge of the Small Cause Court that the 
23 defendants were committing an act which 
they knew to be illegal, or that they were 
doing an immoral act, or that they were 
attempting to catch fish in the water, kuow- 
ing that they had no right to fish in it. 
Under these circumstances they were not 
doing a wrong in the moral sense of the 
word, although they were doing an act 
which, according to the decision of the 
Conrt, infringed the plaintiff's rights. If 
tlhe + acted under a fair claim of right, there 
is no reason why one of the defendants 
should have to pay the whole of the damages, 
and not have a right of contribution 
against the others. But it does not neces- 
sarily follow that, because there were 23 
defendants, ench of them ought to pay zard 
of the whole amount of the decree. It may 
be that the plaintiffin this action derived no 
benefit from the erection of the bandel; or 
it may be that he employed the others to 
erect it and derived the whole benefit of it. 
If the plaintiff was merely a servant carrying 
out the directions of the other defendauts, 
he ought not, as between him and the other 
defendauts, to be liable for any portion of the 
damages. If, on the other hand, all the 
other defendants were acting as his servants 
and under his directions, aud he was the 
person who claimed the right of fishing and 


B 


ý“ 


reat “ eontribution or not. 


- contribute any ‘and- what. ‘portions. -of the 
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dètived all the . benefit > of the trespass, - he 
opni to pay the: whole of the damages. 


“We cannot say upon ‘the’ finding in this 
nse. whether the plaintiff wis entitled’ to 
All that wê can say 
is. that the plaintiff was not nevessarily pre- 
‘cluded.from recovering contribution, merely 


‘because the damages for which the deeree- 
was given were caused by a. wrong, in -the,|' 


. Jégal:sense of the word, done.to the plaintiff. 


If the Judge had jurisdiction i in the case, we |, 
: should inforin him that he ought to try the, 


ensé upon the merits, and¢o ascertain he- 
> ther, hdving reference to. the circumstgnées 
-under which the trespass was. committed, the 
„parts which the defendants respectively ‘took 
“invit; and . the’ benefits, - if any, which they 
respectively derived from: it, they, ought. to 


‘damages. recovered against them. If .they 
- “werd all jointly concerned in committing an 

~aet which they knew,to.be illegal, the plaint- 
A, is not entitled to contr ibution. 


“Tt has been stated to tis that only five of the 
` dofendàtits committed the trespass ; that they 


alone were sued; and that the others inter-. 


vehed because they claimed an interest in the 
fishery. ` If such: were the case, those defend- 
"ants who intervened ‘did not merely: by’ theit 
Jutervention render themselves liable for the 
damages which had been previously sus- 
tained, nor did- they thereby become liable to 


` In “Mertiwether and “ikon, -§ Term 


aes. 186,‘it was héld that no action for} 


..goniribution. was maintainablé by one . wrong- 
: doer’ against another, althougli the one. who 
.seeks contribution may have' been. compelled 
to satisfy the whole- damages. But Lord 
Kenyon laid it down ns: a- general- principle 


~ „tliat the decision would ‘not’ affect’ cases òf 


indeinnity ‘in which ore person may einploy 
` another to do an act not unlawful in itself. ` 


“The gener: ‘al rule has been greatly “modified 
_ in later cases. ‘he true principle was Inid 
_ down “by Chief Justice “Beat, in Adamson 
“ersus Jervis, 4 Bligh, 72, in which he said 
that the rule was confined to cases Wheré the 


„person seeking redress must be presumed: to` 


“have „known that he was doiig àn „unlawful 
net, - ? à s on 


~The ki PR of the: Sina Gause Court seoins 
to Dave , considered that the, parties were 
bound, Dy the Judgment of the Court which 
` pronounced- the decree that the act -was an 
logal ; act of, trespass: _ 


Fo ta net » 


ms 





illegal. 





“But that judgment had reference . t 


case between, the plaintiff aud defendants, 
that suit. 


Ít does not show that the parti ; 

to the present, suit knew, that the act wN 

It was sufficient in that suit that.it 
wag illegal or unjustifiable ;.it was not netes- 
gary to determine whether: the parties. knew 
it to be illegal, and that poiut was not. deters, 
mined. 
` The 15th April 1867. 

Present :. 


‘the Hon'ble Sir Barnes Pencock, Ki., Chief 
Justice, and the -Hon’ble CG. B: Trevor, 
G. Loch, F. B: -Kemp, and A. Q. i 
` Macpherson, Judges. - 


v 


Jürisdiction—Süit upon implied . 
contract—Contribution. . . i 
References’ to` the High Court. by. Baboo > 
.Obhoy Coomar Dutt, Judge of the Small 
-Cause Court of- Daccá, dated the 28ih 
December 1866. A 
Case No. '1042 of 1866. -~ >. 
‘Shaboo Mijee, Plaintiff, -` 
: versus 
Worl Mollali and wife’ of Hyeubuddeén 
-- Mijee (deceased) Defendants. o 
Cuse No. 1056 of 1866. +- 
Shaik Joreep, ` 
versus 
" Shaik Nubboo and otliers, |." 
‘Case No. ‘1020 of 1866. 
Bharut Chunder Dutt, - : © 


_ werates 
. Derigur Gope and Radhakisto Gope 


it a man request another to pay money for-him,, ini 
is an implied contract to re-pay the amount, for whid 
an action will lie in the Small Cage: Court) if -it does 
not exceed 500 rupees. . 

A suit for contribution not founded on any contract 
is not cognizable by the Small Cause Court, 


` Case.-Or these cases two (Nos. 1042 and 
1036) are exactly of thé same nature, the 
claim in both of them beiug for money paid 


-by plaintiff for defendants and in excess of 


‘his own quota, in satisfaction of a previous 
‘decreé in a bond ĉase passéd jointly against 
the defendants as well ‘as the plaintif 
himself, 

“the third’ (fio. 1020)- is* an action for 
money paid as value of milk alleged to have 


-been supplied to the’ defendant on: plaintifs 


security., 


` 
r -i 


>- pvowedly for “contribution oh account 
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Of the two cases first'mentioned, suit No. 
"1056 is yet'an ex-parte case. “In No1042, 
the defendant Noorai Mollah’énters appear- 
ance and denies liability. on the-ground that 
the ‘original amount “due * upon ` the bond 
(satisfaction whereof by. the plaintiff under 
the decree alluded to forms ‘the basis of thé 
present claim) was received by the’ plaintiff 
for his own use ‘only 5 
(defendant ‘Noorai) and the husband of. the 
other defendant were merely sureties, though 
they signed the, bond - with. plaintiff as 
debtors, 


In case No. 1020, the-one mentioned last, 
defendant pleads “direct payment to the 
parties who-supplied him with milk, and 
denies at ‘once plaintiff's having ever stood a 
security for him inthe transaction. . 

Now all these three cases being in fact for 

contributions in. respect of -debts due by 
others, the question that arises is, whether 
tthe Court’s ruling of 
the 12th September 
last noted in the 
Margin bars the 
jurisdiction of Small 
“Cause Courts in these 
Cases. 


„As regards the milk case (No.. 1020) the 
defendant being bound to plaintiff his surety 
to the extent the latter was to the original 
creditors, the liability, I think, may rightly 
be considered as one founded on a contract 
though but implied, thus bringing the case 
within the purview of.Section 6 of Act 
_ ML of 1865.. But not so in the other two 

. cases, which in fact arè for contribution on 
account of others: (co-debtors), aud in the 
* words. of the precedent not founded on 
any contract’? whatever, express or under- 
‘stood, and, as such,. not ae by ‘Small 
Cause Cour ts. 


:ı I beg to state here that ig case No. 


: i 
* Modhoogocdun Mo-* 
zoomdar and others versus : 
Bindoo Basheeny Dassee 
and others, Sutherland’s 

Weekly Reporter, Vol. 

ce No. 17, pages 15 and 


1042 (one of the two mentioned first) the: 
defendant endeavours. to represent’ himself |. 


to have been merely a surety for the plaint- 
iff in thé- original Joan transaction and not 
peo-debtor. But this statement. of his ‘is 
‘opposed to the decree in the previous suit, 
which” binds -him as well as thë plaintiff 


<. (both: defendants in that’ suit) equally as f 


debtors, It does not, in point of fact, make 
the suit, as the Court may observe,’ analo- 
gous to the milk case which I hold éognizar 
„ble, nor is it sufficieut to alter the nature 
of the -cas9,. as plaintiff hag made it out one 


others, 
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and that he- 


-anb 


ofl 
‘the defendant in ee Civil Court upon’ the 
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As ‘cases `of the’ ‘description are commou 


-in Mofussil, Ithink it iny duty ‘to. approach 
‘the Hon’ble’ Court’ for their opinion, how 


far I am aight i in my view of the. cases as ex- 
pressed above, and if I. have correctly under- 
stood the decisión quoted, *- 


; Thesei casės werereferred by Peacock, c. d., 
tova Full Bench ‘for. decision as to 
whether a suit for contribution will lie in 
a Small Cause Court. The judgment of 
ce Full Bench was delivered as follaws 
ym 


Pacook, C. J—We àre of opinion that 
the view. taken by the J mige of the Small 
Cause Court. was correct, 


“In No. 1020 the plaintif was a surety 
upon whose security milk was supplied to 
the defendant. The surety haying paid the 
debt, he sued defendant for the amount. 


- If a man request another to pay money . 
for him, there is an implied contract to re-pay 
the amount, If he request another to 
become surety for him, and that other becomes 
surety and-is obliged to- pay, the person at 
whose request he becomes surety is bound 
by an implied contract to indemnify him, and 
to re-pay him any amount which, as such 
SURELY: he is obliged to pay. : 


An. action lies in the. Small Cruse Court 
if the amount of it cs not exceed 500 
rupees. i 

In Nos. 1042 and 1056 nothing appears, ` 
except the mere faot, that a decree was 
recovered against the plaintiff and defendant 
jointly, which the.plaintiff paid. ,The cases 
are -governed by, the case of Ram. Bux 
Chittangeo vs. Modhoosoodun Paul-Chowdry 
aud others decided to-day. There is nothing 
to show that there. was-an. implied contract 


| on the part of defendant to indemnify or te 
| re-pay- him. the amouyut ts hbe was ohligon 


to pay.. 

The J udge: of the Small ‘Gates Gonit was 
wr ong in«supposing that the Jaw would not 
haye allowed the defendant to. prove (if it 
had been necéssary) that he was a mere 
‘surety for the plaintif, in the bond upon 
‘which the degree was obtained, 

If the plaintiff had, been endeavouring to 
show that he was ‘the surety and the defend- 
the -principal ať whose request he 
‘Vecame suiéty, the evidence would have been 
admissible for the- purpose -of showing that 
there was an implied contract ‘of indemnity, 
So if the suit had been brought against 


-> “would have had a tight to prove that "he was 


1a 
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“the contract not having yet . expired, 
ground of their business of the Dhool, — . 
concern having been closed. ; p 


It appears that plaintiffs, under the oe 
“tract, advanced to defendant a certain sum of Wg- 
money for the cultivation of indigo ; that, ` 
‘at the .end of every - year from the tine of 
| the contract up to 1865, the accounts-were,. 
‘agreeably to, the’ terms of. the agr eerhent,. 
adjusted ; and the amount “claimed in: this. 
suit as bulanc’ due’ on khatta of the’ year 
1865 appears to have been’: therein entered 
as Jast balance due at the end of the afore- 
siid year, and the plaintiffs allege that they 
closed ‘the business of ‘the factory- in con- 
sequence of heavy losses suffered, and ‘that 
this advance’ was made for the cultivation of 
‘| indigo from 1863 to 1867. It may; there- 
for e, be argued that, as the teim ‘of the'agree- 
‘ment has not yet expired, plaintiffs are s not, 
under the term of the contract, entitled to 
come to Court, But, as the plaintiffs do not 
claim to get any advantage under the con- 
tract aud state to-have closed the faétory 
business of the conceru, equitably there does 
uot appear any impediment to plaintiffs res ' 
covering the balance of the money. advanced 
to defendant for cultivation of indigo which 
is now no longer required” I mean such. , 
balance as has been adjusted to be due on 
‘thie-statement of the accounts of the ‘year 
1865 in which’ ‘credit has beeu givén for 
what was’ received from the dealings,*for it 
-seams to me to be very hard to require the 
plaintiffs to carry on this dealing with the 
defendant, suffering at the sume time - heavy 
losses on account of . the whole, concer. 
Farther, if the plaintiffs cannot now.come to 
Court, I see no reason why they will -be 
entitled’ to sue the defendant at the expira- 
tion of the term of the agreement. If this 
‘be the case, plaintiffs are never to recover 
the amount:of ‘this suit from the defendant, 
and thus to suffer a loss owing to no fault 
of their own, butto accident. This, I consider, 
is not just and equitable, because the plaintiffs 
did not willingly fail to observe the stipula- 
tion of the agreement, but some unforeseen 
event over.which they ‘had no control coinpell- 
ed them to do so ; and, moréover, the defende 
aut ia losing nothing by plaintiffs’ closiiig the 
business and. demanding the balance of the 
advance given him: 7 > 

Under these circumstances, as the plaintiffs? 
claim is satisfactorily borne out by the afore- 
‘said contract and the khattas, us well. as by 
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prime facie obligation -on the: part of -the 
„ defendant as a co-debtor ‘to contribute, he 





















> -merely‘a surety for the plaintiff, and that the 
r plaintiff was 5 bound to indemnify him. 


The 15th April 1867. 
"=z Present :. 


‘The. How’ ble Sir Barnes Péacock, Kt., Chief. 
Justice, aud” the Hon’ ble F. A. Glover, 
_ Judge. oa 

‘uEnaigo EA « of Fagtory: 

—Refund of advances. 

Refer ence to the High Court by Baboo 
Banee Madub Shome, Judge of the Court 
` of Small, Causes at Pubna. 


= R. Watson and Co., Plaintifs, 


as : _ versus-~* 
= iii Nanth ‘Sircar, Defendaiit, 


‘Messrs, R. T, Allan and J. `$. Rochii 
wel „for Plaintiffs. 


art a No one, for Defendant. 


“A ryot took advances, from an indigo factory, on 
-condition that 'he was: not to ve-pay any. portion of tlie 
‘same-until the expiration of the agreement, and even 
then he was uot fo be bound to re-pay the money in 

“-ensh, but had the option “either to pay the aame in cash 
‘or to continue to cultivate, the land’ with indigo and 
deliver the plants grown thereon until the whole of the 
x advances were Satisfied, HeLD that an, action would 
© not lie for a’refund’ of the balance in consequence of | ‘the 
plaintiff closing the factory before the expiration of-the 
contract. i 
. -Case.—Iw this case the plaint runs thus :— 
i On ‘the 25th February 1863, defendant 
` having executed an agreement received ad-. 
-vances from our Hulloodghur factory in they 
Dhoolacory concern, and.carried on indigo 
déalings with. the _ factory: by the delivery ‘ 
"of indigo plants up to: September 1865, at 
- ‘the end of ‘which defendant’s accounts ‘were 
ye adjusted, and the balance due from him after 
< giving credit for what was paid by the indigo 
plants, was-struck at rupees 39-13-10, which, 
_ amount is ‘still due. Our said eoucern-is 
- | now. closed owing to failure and deficiency ‘of. 
gain ; but the defendant has not-yet, paid. us |. 
~ the’ aforesaid balance, , though. it-has. been 
demanded from -him several times. We- 
Reeve ther ‘efore, brought this action’ for its-|" 
‘recovery? 

It is to be, regretted ‘that the. Jarenaucit 
his nos “appeared | to answer though summous 
Abas béen duly served upon him, as, pr ‘oved 
- by the evidence of the serving peon.. ‘The 


r 
í 


. 


- poiat on which I entertain-doubts is, whether, 
‘under the contract, plaintiffs are entitled, to 
recover the amount sued for, the term of 


Rg 


the evidence of the witnesses examined in the 
case, I decree ‘the same contingent; on tlie 
opinion of the High Court. ` . 
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_ The suits Nos. 173 und 174 being similar 

to the present one, decrees iu them have also 
been passed contingent on the opion of the 
High Court in this case, 


Terms of the contract referred to in the 
above. : 


To Messrs. Robert Watson and Co.” 


I, Hurry Nauth Sircar, do hereby execute 
this indigo contract in. the year 1863 to-the 
following effect :—That the balauce struck 
against me on adjustment of my accounts of 
indigo advances taken from’ your Hullood- 
ghur factory at the close of the year 1862 is, 
rupees 41-3-11, and the sum now paid to me 
in cash is rupees 0-8-0. In all, the sum 
of rupees 41-11-11 having been received by 
me as ulvance on account of cultivating 1? 
beegahs of Jaud with indigo from 1863 to 
1867, I do hereby willingly agree that I will 
from year to year cultivate the above- 
mentioned quantity of land with indigo, and 
will deliver the pluuts at the said factory. 


Qnd.—I do agree that I will every year 
poiut out such lands as are fertile and fit to 
be sown with indigo, and you will measure 
and mark the same. Inlso agree that the 
said land will be measured with a chain of 
80 cubits of 20 inches each. 


8rd,—I agree that I will every year’ culti- 
vate the aforesaid land at proper time for 
sowing indigo in it, or, in other words, I 
will cultivate the land and bring it fn a fit 
state to receive indigo seeds from Kartick to 
15th Bysuck, or at any other time you shall 
order mo to do the same. I will receive 
from you such quantity of indigo seeds as 
will be required, and the costs of which you 
shall now have to pay, it having hitherto 
been borne by me notwithstanding. Ou the 
first shower of rain, or at any other time you 
shall order, I will sow the ‘lands measured 
and marked. 


Athi—At the shooting out mot the plants I 
will cause the same to ‘be weeded aud do all 
othor things necessary for their growth, mid 
agree that there will be uo lachés on my 
part in this respect. 


5th.—I shall every day up to the 30th 
September in each year cut such portion 
of the indigo plants as I shall receive order 


to cut, dI shall myself bear all the 
expenses that will be incurred on this 
occasion, E e 


6th.If I shall either neglect or delay in 
eultivating, sowing, weeding, or cutting the 
plants, you will be at liberty to do the 
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same yourselves on my account, and L shall 
pay all .eosts that. you muy ineur in this 
respect. 

7th.—I ngree I shall carry the plants to 
your factory, but all conveyance charges on 
account of boat and cart hire are to be 
paid by you. 


8th.—I shall myself go to your factory 
with the indigo plants and cause the same 
to be measured with a chain of six feet 
by your servants iu the presence of your 
mohurrip, and shall every day take down the 
number of bundles ou my Aat-chitéa, 1 ‘shall 
receive value of indigo plauts at the rate 
of 5 bundles per rupee. 


9th.—I shall every year at the close of 
the manufacturing season attend ‘at the 
factory and adjust my accounts. If any 
money be taken by me on account of weed- 
ing charges, I shall give credit for the same 
in my occounts. I shall receive in cash 
if anything is fouud due to me on the 
adjustment of the accounts ; but if any 
amount be found tobe due by me, I shall 
veckon the same as advance taken by me 
on account of the succeeding year. Ff, at 
the expiration of the term of this contract, 
any sum is due by me, I shall either pay 
the same in cash, or coutjnue to cultivate 
land to the extent above-mentioned with 
indigo, and to deliver to you the plants 
grown thereupon, ab the rate fixed above, 
till the whole of the balance is satisfied. 


10¢h.—T shall sell to you at the bazaar 
rate all the seeds that will be produced 
from the indigo plants sown by me, 


11h.--I do further agree and ‘consent 
that, till the expiration of the term of this 
contract, If any year after the lund has beeu 
marked, chosen, and measured by you, I 
neglect to cultivate or do not at all cultivate 
the entire quantity of 12 beegnhs of land 
at any time from Kartiek to 15th Bysack, 
or at any time agreeably to your orders, 
or if I fail to sow the whole 12 beegahs of 
land with indigo seed at the stated or 
exact time, I shall pay you rupees 25 as 
damages under either of these two circum- 


„Stances ; that in compensation of, any loss 


that you may incur owing to my non-observ- 
ange of the terms of this agreement, I fix 
the above-mentioned amount as the esti- 
mated. damage; and that I shall be barred 
to raise any objection to any claim that you 
may bring -againust me for the recovery of 
the aforesaid amount, and you shall be at 


liberty to bring avy action aguiust me for 


. ment, 


' to. bé- ‘adjusted, every year., 


` tract; -but for the non-payment tothe plaint-- 


i 
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“any: loss arising out of my non-observance 


of-any particular. stipulation of this agree- 
Dated the 25th February. 


= The judgment of | the High Sonne. was 
delivered as follows by— : 


“Peacock, C. J.—It seems clear that, ander 


the 11th Clause of the contract, the defend- | 


ant is not liable to be ‘sued for the balance 
which’ was. found due from. him upon ,& 
settlement of the accounts up to:the end 
of 1865. The contract was to continue up 
to the, end_of 1867, and the accounts were 
If a balance 
were found against‘ the defendant, that 
balance was to be carried on as if it were 


an advance, 


“This suit is not brought against the de- 
fendant under the 11th Article -òf the ‘con- 


iffs -of the: balance which was found due 
against the defendant at the end of 1865. 
Whether the. plaintiffs are entitled to sue 
for, that balance or not, depends upon the 
9th Clause of the agreement which says :~> 
“T shail every year, af the close of the 
‘manufacturing season, attend at the factory 
“and adjust my accounts. If any money 
“be taken by me on, account of weeding 
“charges, I shall give credit for the same 
‘Cin my accounts, . I shall receive in cash'if 
“anything is due tome on the adjustment 
“of the accounts: ;-but if any amount be 


- “found to be due by mie, J. shall reckon the 


“same as advance taken by me on account 
of the succeeding year. If, at the expira- 


' s tion of the term of this’ contract, any sum 


“js due by me; I shall either pay the same in 
* eash or 


“extent above-mentioned with indigo, and’ 


“to deliver you the plants-grown- thereupon, 
*at the rate fixed above, till the. whole of 
* the balance ïs satisfied.” 


-It is clear therefore, that, according to the 
terms’ of this agreement, ‘the ' ryot was not 
‘to re-pay to the: plaintiffs any portion of 
“the’balance which was made to him until the 


` expiration of ihe agreement, 'that is to say,. 


suntil-the- end’ of 1867, and even then he 
-was not. -bound to re-pay the money in-cash,, 
‘but he had the option reserved to him, 
-either to pay the-same in cash, or to contigue 
to: cultivate the, land with ‘indigo and 


deliver’ the- plants grown thereupon, until: 


the whole of the balance should be satisfied. 
, It was"uufortunate, no doubt, for the 


. ,plaintiils thut-they were obliged to close the 


factory. But i’ 
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continue ‘to, cultivate land to the |. 
‘that the plaintiff Mr. Donald Macléod was 
‘retained by the defendant to conduct in his 
: professional character ‘certain proceedings:i ‘in 


| upon which he now sues. 





would be ‘exceedingly 
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liard upon the defendant, if, in consequente’ 

of the plaintiffs’ closing the factory, he should 
be obliged to re-pay the: advances in cash, 
instead—of satisfying the amount in:the 
manner agreed upon. It is clear that the- 
action will not lie. $ ; on 


The 15th April.1867, © ~~ + 
G Present :.` ‘ 


The Hon’ble Sir Barnes: Peacock, Kt, Chif 
Justice, and the Hon’ ble F. A. Glovers 


© Judge. 


Section 18 Act EXI of 1863—5uit 
‘for Advocate’s Fees. 


“Reference to the High Court. under. Ask 


-XXI of 1863 by Dr. Clarke, Recorder 

_ of Rangoon. , z 

Donald Macleod, Plaintiff, 
; VETEUS 
+ Mab Mah Yet, Defendant. _ 
_ Mr. B. V. Doyne for Plaintiff. « 
With reference to Section 18 Act XXT of 1863, an_ Ad- 
vocate cannot sue upon a promissory note given by a anti-’ 
cipation for fees not taxed ; nor can the Court in ‘such 
suit award to the plaintiff a quantum meruit for his ser~ 
yioss, 

‘ 'Case.—I HAVE the honor to for wardi for 
the consideration of- their’ Lordsbips thé - 
Judges of the High Court ‘at Fort William, . 
the case No. 45 of 1867 of this Court, 
wherein Mr. Donald Macledd, an Advocate 
of. this Court, but not a- Barrister-at-law, is 
plaintiff, and a native’ Burmese female is-` 
defendant. I make this reference under the 
87th Section of Act XYI of 1863. - 


From the pleadings filed, it will appear l 


my Court in reference to a review of judg» 
ment, and that. Mr. Macleod, on the 8th 
January 1866, accepted as remuneration 
from the defendant the note for Rs. 1,600 
This note was 
discounted at the Bank óf, Bengal, and treated 
as an ordinary note of hand. 


The defendant has filed an answer in- ‘thie. 
case, denying entirely ‘all liability to pay the 
note, on the. ground that plaintiff rendered 
no value for the same,. and did not apply 
for the review or new trial, but wholly 


abandoned defendant’s interests. 


> As the plaintiff in the ense holds Ahe, high 
and responsible - position of- Government 
Advocate, and as I think that, in tlie organy 
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ization .of a new Court, such .as mine 
virtually. is, it is necessary to‘define as soon 
as possible what‘. ptofeasioval: rales should 
. govet'n transactions of this nature. I have. 
the honor to solicit the opinion ‘of their 


‘Lordships ‘oi .the ‘following’ points,- at the |' 


same time avowing .my-opinion, frst, that 
an. Advocate not being-a “Barrister is not 
bound by the same professional .etiquette in 
reference to fees which governs the Bar at 
home ; and, secondly, that it may have been 
tm exercise ‘of wise discretion on Mr. 
Maclend’s part to abstain as-domérus litis 


from taking any steps on the defendant's | | 


behalf. Da 
‘The questions 

as follows :—~ : 
; 1s¢t.—Is the plaintiff,’ as an Advocate of 
‘the Court, but not a Barrister by profession, 
warranted in taking a promissory note for 


value received in professional ‘services inp 


anticipation of the said services ? 
2nd.—Is it n good defence to an action 


upon the said note that the -said stipulated. 


_ Services were not rendered ; is it open to the 
defendent to shew- that they were not so 
rendered ? and. ws f 


; a 
3rd.—is it competent to the Court to 
award: to ihe~plnintiff, irrespective. of ‘the 
note, what,it may consider to be in justice 
a quantum meruit for his services? > 


The judgment of the High Court was 
delivered as follows by—= ` i 


- Peacock, C. J.—The Recorder states that 
he sends up this casé under Section- 37 
Act XXI of 1863.° In doing so, he has 
made a mistake. Section, 87 authorizes 
the Registrar of the’ Court to state a case 
for the-opinion of the Recorder in like 
manner ag the Recorder might, under Section 
22 of the Act, state a case for the opi- 
‘nion of the High Court. We must assume, 
therefore, that this case has been sent up 
to us under Section 22 of the Act. ~~ 


` + That Section provides as follows :~ 


“Tf in any suit, any ‘question of law or’ 


usage having the force of Jaw» or the 
construction ofa document affecting the mer- 
its of the decision shall arise on which the 
Recorder shull éntertainany doubt, “the Re- 
corder may; either-of his own motion or on 
the application of either of the parties‘to the 
suit, draw up a ‘statement of the case; ard 
submit such statement-with his own opinion 
for the decision of-the High Court of Judi- 
- cature at Fort William in Bengal.’ >- ~ 


I respectfully- submit ‘ate. 
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In this case the Recórder has stated three 
questions for the opinion of the Court, but 
he has uot stated his own opinion upon any 
of them.’ He has stated his opinion upon a 
subject with which we have nothing’ to do, 
namely, whether an Advocate, not: beinge a 
Barrister, ` is or, is‘ not: bound by the same 
professional etiquette with reference tọ fees 
which governs the Bar at home: He says :— 
“As the plaintiff in. the case holds the high 
“-and responsible position of Government 
“ Advocate, and as [think that, in the or- 
“ganization of anew Court, such ‘as mine 


se ate + 


“ cretion on Mr, Macleod’s part to obtain sa 
“ dominus litis from taking any steps on 
“the defendant’s behalf.” 

The first question asked is—Is the plaint- 
iffas an’ Advocate of the Court, but not a 
Barrister by profession, warranted in taking 
a promissory note for value received in 
professional services: in anticipation of the 
said services.? The, question, we suppose, 
which was really inténded is, whether ' such 
an Advocate, .takiig auch a promissory note, 
can sué-upon it. a 

The -answer to that question depends upon 
the construction to be put upon Section 18 
Act XXI of 1863. That Section says :—“ The 
“ fees to bereceived by.any Advocate, whether 
“ general or-special, licensed under this Act 
“or: etititled to act as an Advocate for an- 
‘other person in any of the gaid Courts with. 
“out a license under, Section 16 of this Act, 
“shall at all times be subject to the’ control 
“and taxation of the Recorder of the Court 
“ having jurisdiction in the case in. respect 
“of which such .fees are payable, and no 
“ fees shall be recoverable by, any Advocates 
“ except such fees as shall have’ been allow. 
-“ed by.the Recorder on, taxation” — 

At appears to us that.an Advocate is not 
entitled to sue upon a promissory note given 
by anticipation for fees not taxed. The 
first question, therefore, must bé answered 
in the negative. i f 

--The answer to the first question renders 
it unnecessary to answer the second ques- 


| tion,. namely, is it. a good defence to an 
- { 


at 
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an 


5 agtion upon the Said. note that the end aaide the adoption of the defendant, on ths 


stipulated services were -not rendered, and 
is it open to the defendant to show that 
they were -not .so -rendered ? -If it- were 
necessary fo answer that question, I--think 
' jtelear that it ought to be answored in the 
4 affirmative. 


` The ‘third: question. fee it competent to 
the’ Court to award to the plaintiff, | irre- 
_ Bective of the note, what it may . consider 
` to be in justice a quaniuin | meruié for his 
. ser vices ? > 


'The answer to this question also E 
ipon- Section 18.. This -suit has keen 
brought before the fees payable to- the Ad- 
vocate have been taxed by, the Recorder, 
and nothing, at the time when this ‘suit was 
`- commenced, had been allowed by: the Re 
cor der upon. Jdaxation. - Therefore, at the time. 
When this suit was commenced, the plaintiff 
wis notentitled to recover by law- any fees. 
“Consequently, it Was not competent to” the 
`. Oéurt i in this suit to award to the plaintiff 
a; guantum meruit for. his servicés, All 
that the Advocate can do is’ to make out his 
Till and g get his feés taxed by the Recorder ; 
“and if the defendant refusé to pay the foes 
iowed upon such, ‘taxation, he, gan be sued 
upon ‘them. a 





“Phe 15th’ April 1867. 
P resent: 
- the Hon'ble G. Loch and A. Q. 
Macpherson, Judges. 


Hindoo Widow — Adoption — Inherit- 
7 ance, | 


i Case No. 3045 of 1866. 

Special Appeal from a decision . of the 
Judge `of Dacca, -dated the 5th Septem: 
‘ber 1866, affirming -a' decision of the 
“Moonsif of Mantchgunge, dated . the 

-. 18th December 1865. . 

E pa Monee Roy (Pl: untiff) “Appetit 
J versas . | 

- Kisto Sonder ee Roy (Defendant) 
© `! Respondent. > -. 

x Babee: -Onookool Chinder Mookerjee d for 

w, te? ` Appellant, : i 

` Baloo Sreenath Doss for Respondent. 


‘ ae widow ‘sticceeding as heir to her ‘own's nm does not ` 
lose the right to, exercise the power of adoption. ` By 
ynakiug an, adoption, she ditests her own estate only. _ 


Loch, -J.—Tnt plaintiff sued. to recover 


walid, 


upo as an heir. 


ground’ that Surbomungola, the” adopting 
mother, had received no authority ftom her 
husband Brijoo Soonder- to adopt, and that 
the ordoniutice potro (permission -to adopt), 
under. which the adoption had taken place; 
was spurious.’ The Lower Courts have found. 
in favor of the defendant, and ‘hold that the. 
onoomutes potro is ponang ‘and the adoption 


valid, 


In | Special anen the plaintiff, E 
the finding of the Judge on these facts, urges 
that; even admitting the adoption to “be 
it does not entitle the defendant -to 
succeed to. the ancestral property, as he 
eahnot, under any circumstances, - be looked 
He states that Ram Mas 
nik and “Gujender were uterine brothers: 
Plaintiff i is a descendant of Gujender. “Ram 
Manik had & son called Ram Kishen; who 
had a son Brijoo Soonder, the husband, of. 
“Surbomungola, who died ` before his father . . 
‘leaving a son, Hur Soonder. Brijoo Soonder 
with his father’s consent gaye his wife permis- 
‘sion to adopt a son in the. event of Hur Soon- 
dei’s death. ` On the death of Ram Kishen, his 
‘grandson Hur Soonder, sudéeeded to the ances- 
tral estate, and died leaving a widow, Huro 
Soondery, who Held possession till her death, 
when tlie property reverted to Surbomungola’ 
as the: mother and next legal heir of Hur’ 
Soonder. Surbomungola then took advantage 
of the permission given her’ by her husband, 


` | and adopted the defendant who succeeded’ to 


the ancestral property, not ns the sou of Brijoo 
Soonder, but, as contended before us, as-‘the 
brother, of Hur Soonder, and the next: legal 
heir after his mother. It 1s contended that 
in no capacity can the defendant succeed, 
for, the- property having vested in Hur 
Soonder. on: the death “of His grandfather, 
defendant cannot succeed to it as the adopted 
son of Brijoò Soonder; nor can he “be 
looked upon as a brother and legal heir of - 
Hur Soonder, as his adoption did not take 


place till after the death of Hur Soonder ` ` 
Jat a time wher Surbomu ngola Leld posses- 


sion of the property, not as widow of Brijso 
"Soonder; but as heir of her son Hur Soon: 
der ; and in support of this view of-the law; 
the pleader for the special appellant ` refers - 


to a case reported in 3 Weekly Reporter,-p. 


15, Privy Council Rulings,-Bhoobun Moyee’ 
Debea vs. Ramkishore Acharjo, in which it 
‘Was held that, “when the estate of a som 


is unlimited, and that son marries ‘and’ 


“leaves a widow his heir, she acquirés’a © 
"4 vested interest in her husband's. pr Operty 


possession of uugestrals property and to’set |“ as widow, aud a new heir cannot ‘be sub- 
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“ shtuted by adoption to defeat that estate. 
‘and take as an adopted son what a natural 
“ born son would not have taken; and that, 
“ by the mere gift.of a power of adoption 
“ton widow, the ‘estate-of the heir ofa 
“deceased son vested in possession cannol, 
“ be defeated and divested; that the rule 
“ of Hindoo Law is thatin the case of inherit- 
“ance the person to succecd must be the 
s a Peir of the last full owner. Qn the death 

tt of the last full owner, his. wife succeeds 
“ as his heir to a widow's estate, and on her 
“death the person to succeed is the heir at 
4t that time of the last owner.” 


This case is not quite the samo as: the 
present, but the conclusion come to in the 
latter part of the judgment of the Eivy 
Council is applicable to the case before us. 
In the case we have quoted, Gourkishore died 
leaving a widow-Chundrabully and a son 
Bhownnny, who married Bhoobunmoyee, 
aud died leaving no children, Chundrabully 
had a power of adoption from her husband. 
Bhoobunmoyee also claimed a similar aud- 
thority from her hushaud, and adopted 
Rajender Kishore.. Chundrabuily adopted 
Ram Kishore, The Sudder Court held that 
the power to adopt set forth by Bhoobun- 
moyee was a forgery, and set aside her 
adoption ; that the power given to Chundra- 
bully was genuine ; and that the adoption 
of Ram Kishore was valid, aud he was entitled 
to the estate. The Privy Council held that, 
though the adoption by Chundrabully was 
good, her adopted son could not divest the 
widow of Bhowanny, the late full owner 
of the estate. ‘ But,” their Lordships re- 
mark, “if ‘Bhowanny had died unmarried, 
* his mother Chundrabully would have been 
“t his heir, and the question of adoption 
“ would have stood upon quite different 
“grounds. By exercising the power of 
“ adoption, she would have divested zo estate 
“ bot her own, aud this would have brought 
“ the case within the ordinary rule.” 


_- In the-case supposed by the Privy Council, 
their Lordships -carefuly point out that, in 
the event of Bhowanny dying unmarried, 
Chundrabully would have succeeded as his 
heir ; and that, if she bad adopted, such adop- 
tion would have, bronght.the case under the 
ordinary rule. .What, then, would have been 
the position of Chundrabully’ s adopted son ? 
He would have been the son ‘of her husband 
Gour Kishore, and would succeed as brother 
of Bhowanny, to the ancestral property, if 
he succeeded at all. The inference to be 
drawn from what is said by.the Privy Coun- 


cil ig that, in the event of Chundrabully . 
succeeding as heir to her own son, and exer- 
cisiag the power of adoption, the son 80 
adopted would obtain the rights of a natural 
born son. 


Now, inthe case before us, Surbomungola 
was, when she made the adoption, in the very . 
position in which Chundrabully might have 
been in, viz., she was in possession of her 

son Hur Soonder’s property as his heir ; and, 

by making the adoption, she divested only 
her own estate. It is immaterial tliat Brijoo 
Soonder, the father of Hur Soonder, died- 
before his father Ram Kishore, -for Surbo- 
mungola ‘held not as his heir but as heir of 
her son, and her adoption ‘of the defendant 
placed him in the position of a mother to 
Hur Soonder, and, as such, entitled him, after 
Surbomungola, to succeed to Hur Soonder’s 
estate, 


No texts or precedents have been quoted 
by either party in support of or against the 
allegation made by the special appellant ; 
but looking to the judgment of the Privy 
Council iu the case of Bhoobunmoyee, we 
think that Surbomungola had uot lost the 
right to exercise the power of adoption ; 
and, if so, that the defendant, her adopted 
son, is entitled to succeed to the property 
in dispute. 


Under this view of the case, we dismiss 
the appeal with costs. 





’ 


The 15th April 1867. 


Present: 


Ea 


The Hon’ble G. Loch and A. G. Macpherson, 
-Judges. 


Section 208 Act VIIL of 1859—Exe- 
cution—Certificate. 


Case No. 874 of 1866. 


Miscellaneous Appeal from an order of the 
Judge of West Burdwan, dated the Tth 
September 1866, a firming an order of the 

- Principal Sudder Ameen of that District, 


dated the 23rd February 1866. 
. a 


“us appeal arises, . 
back as L847 ; and under Sections 20 and 21 Gh 





Tajik Gopal, Singh: Deb Gidenene aibiary 
Appellen. 


“ver sus ` 


7 (Deor ee- holders) Respondents. 


2 > * Baboo Kishen. Sucea, Hookenee te for 
` r Appellant. $ 


ee 
. 


Babee ‘Mohesh Chunder ‘Bose for 


e A Respondents: 


* Under Section 208 Act VIII of “1859, it is not essential” 
“that! „8 certificate should in every instance be obtained- 
„bya répresentative. before be can be allowed to apply 


i for, execution, 


t Macpherton; J.—Iw this case it is con- 
tended that the persons who have applied for, 
“execution are not entitled-to it, because they | 
-liave rot -obtainéd a certificate authorising 

“them to collect the-debts dueto the estate 
-of -the or iginal décree-holder -who is ‘now 
deceased. < We think that the decision of the. 
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Hbri holding that, under Section 4T of- 
Act VIII of 1859, the decision of the Pri- 
cipal Sudder Ameen . was “not open to ap- 
‘peal. : 

We remand the case that it may be re- -ti ied, 


` wiih reference to the above remarks, `% 
Gon ‘Chinder .Chuckerbatty and ‘another, oe : 


4 





"The 15th fer 1867., i 
` Present’: , os 


The Hon’ble W. S. Setou-Karr and F. a 
- + Glover, Judges, 


: ‘Mokururee Lease—Power of Naib to. 


- grant. 


Case No. 2967 of 1866 under ‘Act X of 1859: 
‘Spécial Appeal from,a decision passed: by. 
the Judge of East Burdwan, dated the 
“+ 8ls¢ Augusé 1866, reversing: a decision 
passed by the Collector of that District, 
dated the 18th May 1866. 
gei  Unnoda Pershad Banerjee (Plaintif) - > x 
ae o Appellant, : 
versus 
- Chunder Sekhur Deb (Defendant). 
z Respondent. ? 


Lower Appellate Court is right, if the Court | Mr. R. T. ‘Allan and Baboos ` Greesh 


is satisfied that the applicants are what they- |. 
_profess to be, è e., the representatives: of the 
`deconsed “decree-holder. “Under Section 208 


_ of Act VIII of 1859, it is not essential ‘that 
a certificate should, in every instance, be |. 
obtained by a representative ‘before he can | of 


be allowed to apply for execution. 


As regar ds the question of limitation, 
decision of the Lower Appellate Court is on 
the fuce of it ‘defective. The proceedings in 


1864 were taken, no doubt, within three years |, Jent at eńhanced rates of rént, 


of: the application, out of- which the present 
But the decree is dated so far 


of Act XIV: of 1859, no execution could 
_~pfoperly be issued in 1865, unless some pro- 
céeding withia the meaning of Section 20 
Was taken within three years after the pass: | 
ing of that Act, and was followed ‘by other 
` ¥ proceedings from time to’ time -ať inter vals, 


“noone of which amounted to three years.’ 


Ehe. Lower Appellate Court mušt- decide 
_eihether such bond fide proceedings (see’ 6 
> Weekly. Reporter, 
` from time to, time: been taken as have’ ` kept, 
“the decree’ in. for ces’ 


em 


“As regards the aioi of tie iopet 


98, Miscellaneous) have]. 


_Chunder Ghose, Khetturnath Bose, and 
‘Gopal Lal litter for Appellant. | a 


Mr. W. A. Montriow and Baboo Chunder ` 
Madhub Ghose for Respondent. > 
Ibis not absolitely necessary that any particular form : 


words should be used in conveying rights to hold: sab 
‘fixed rates. 


The grant of a mokururee lease is beyond ‘the: scope 


the | of a naib’s general authority. To, enable him, to.give 


such a lease, his principal’s special’ consent or approval _ 
is necessary. < 

- Glover, J. —Tuis was a suit for a Kuboo- 7 
after notice.” 
The defendant pleaded.a “ mokurutee”, pot- - 
tab granted to him in 1269 by - . Bissimbur 
ossal, the plaintiffs naib ; and the issues 
were whether or no the pottah, the grant of 
which was not denied, conveyed the right of 
holdiug at fixed -rates, and whether ` the 
plaiatiff’s naib had aiathority to grant such 
a pottah, 

‘The Deputy Collector, on remand, found 
‘for the- plaintiff ; but the "Judge, - on appeal, 
decided both issues in favor of the tenant, 
-adding that the landlord himself had ratified 
:the acts of bis agent, 


The points raised in 1 special nope a are the 


"/same.as those argued below :— 


(E) > Does plaintifs both conte mo- 


_ being debutter, we think the Court was! Kururee rights ? 
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(2) Had the naib any power -to grant 
it? and 

(8) Did the special appellant ratify his 
agent’s act ? - 

The last point becomes an issue of Jaw 
in this way. The special appellant contends 
that there is no evidence whatever on the 
record to support the Judge’s finding, and 
that therefore his decision is wrong in law. ` 

With regard to the first objection, we can- 
not say that the Judge was wrong in law in 
construing the pottah as he has done. We 
have read that document; it purports to be 
a lense of 44 beegahs of land for building 
purposes, to be enjoyed by the lessee, his 
sons, and sons’ sons at a rental of rupees 9-9. 
The word ‘ mokururee” does not occur in 
7 the pottah, but it is not absolutely necessary 
that any particular form of words should be 
used in conveying rights to hold at fixed 
rates ; and taking the nature of the lease, 
the position of the parties, and the circum- 
stances under which the contract was made, 
into consideration, we cannot say that the 
Judge has placed on the pottah a con- 
gtruction that it cannot legally bear, and, that 
being so,- his decision as to the nature of the 
rights conveyed, becomes one of fact on evi- 
dence with which we cannot, in special 
appeal, interfere. 

On the second point taken before us, we 
think that the Judge was wrong. It has 
been ruled by this Court in a long current of 
decisions (8 Weekly Reporter, Act X Rulings, 
1; 2 Weekly Reporter, 155; 1 Weekly 
Reporter, 56) that to grant “ mokururee” 
leases is beyond the scope of a naib’s general 
authority, and that to enable him to give such 
leases, his principal’s special consent or ap- 
proval is necessary. 


And this brings us to the third ground of 
special appeal, Did the zemindar ratify the 
act of his naib ? 

Mr. Allan for the special appellant con- 
tends that there is no evidence whatever of 
such ratification, and that the Judge’s find- 
ing is, therefore, an error of law. 


The ratification is said by the Judge to 
have consisted in taking rent from the special 
respondent at the rate mentioned in the 
pottnh, and in having entered his name in 
the zemindaree serishtah. i 


Now it cdfinot be said that there is xo evi- 
dence on these points. Special respondent 
filed a receipt on the part of the zemindars 
and deposed on oath that it was given him 
hy the latter’s tesildar, and that the 
special appellant had allowed bis name to be 
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entered in the zemindaree register, in the 
place of the ontgoing tenant. : 

These statements ou oath backed by jum- 
ma wassil bakee papers in which special 
respondent’s name appeared, and not denied 
by the special appellant (who was likewise 
examined on oath, and who simply professed 
ignorance as to whether the special respond~- 
ent’s name was or was not entered in his 
register), would undoubtedly be evidénce 
of the ratification, not of a very high chu- 
racter probably, as being uncorroborated by 
documentary proof gf the mutation, still. it 
would be legal evidence so far as it went ; 
and as the Judge, for reasons given in his 
decision, chose to rely: upon it, we cannot 
interfere with his order in special appeal. 
He committed no error in law, as there was 
some evidence on which to decide in favor 
of the tenant. 

We, therefore, dismiss this appeal with 
costs. è , 





The 18th April 1867. 
Present: 


The Hon’ble G. Loch and A. G. 
Macpherson, Judges. 


imitation (Plea of —by tenant)— 
Jurisdiction—Bjectment—Right of 
occupancy. 
Case No. 140 of 1866. 


Regular Appeal from a decision passed by, 
Baboo Pearee Mohun Banerjee, Principal 
Sudder Ameen of Rajshahye, dated the 
12th February 1866. 


- Messrs, R. Watson and Co. (Defendants) 
Appellanis, 


VETSUS 


Ranee Shurut Soonduree Debia (Plaintiff) 
Respondent. 


Messrs. R. T. Allan and J. S. Rochfort, 
and Baboo Onochool Chunder Mookerjee 
for Appellants. i 


Baboos Mohinee Mohun Roy and 
Dwarkanath Mitter for Respondent. 


Suit laid at rupees 14,719-8. 


_In a suit to recover possession, the defendant, by 
admitting the right of the plaintiff asthe owner of 
the land in dispute, and acknowledging himself to be 
the plaintiff's tenant, precludes himself from pleading 
adverse possession or limitation, in whatever form it 
may be that the plaintiff asserts his right to the land, 
i.e. whether he sues the defendant as a tevant or 
trespasser. 

Unless the case be one which comes within the provi- 
sions of Clause 5 Section 23 Act X of 1859, an action for 
ejectmentis uot barred in the Civil Court under Act 


‘es 
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VIII of 1859; nor is the Civil Court; in such a case, 

- ‘precluded from determining the question of aright of 
occupaney pleaded by the defendant. 

Under: Section’ 6* Act X of 1859, it is only when 


‘occupancy is inherited that the occupancy of the pre-. |` 


< decessor is considered ns the occupaney of the tenant 
in possession; and nuless the tenant hold a transferable 
.tenure, the sale by him of his jote'to another party 
without: the consent of the landlord does not transfer. 
to the purchaser any right of occupancy which the latter 
may have possessed, or enable the present occupant’ to` 
“plead ‘that the’ period- of bis own possession, jnined.to 


that of the formar tenant, Bivos him a A prentnptiys right | 


of occupancy. 

Loch, J—Tae plaintiff in i this case, being 
` the: Collector of.Zillah Rajshahye on ‘the 
“part of the: Court of Wards managing the 
“estates .of the Inte Rajah’ Jogèndro Nhrain 
~ Roy,.brings this suit’ to reeover possession. 
-with mesne profits of eertain tends- from the 
defendants, Watson and Co., ou the allegation. 
that the . defendants having, during the 
‘minority of the Rajah,. obtained 8 farm of 
‘Pergunnah Lushkerpore, retained possession 
of the lands in, “Mouzabs' Luckheekole, 
“Zollpore; and Busodebpore. after the expiry 
‘of their’ lease ; that, uder cover of an Act 
IV- decree, , ‘they took possession of certain 
` lands in Baghber iah Sultanpore, and Bara-, 
~ ghariah Dustariabad on 18th January 1861, 
and got possession of other’ lands , in 
Matgram and Belgoriah from Kartick 1267 
(1860). Since ‘the case was heard-below, 
_ the:property has been given up by the Court 
nf: Wards, and Ranee. Sburut. Soonduree, 
widow: of the late Rajah, is the respondent 
who defends’ the appeal. 

‘At is admitted by the plaintifs ` pleaders, 
before us that there has been a partition of 


Pergunvah Lushkerpore, but that some or; 
‘portions of “some of’ the villages of that. 


. Pergunwal: are atill held in -common by` the 
` proprietors of that ‘Perguonah. 


"fractional shares; 5 ahnas 10 gaundahs belongs. 


"equal sharés, 7 annas and odd gundas, And 


ing to plaintiff aud. another is fel 


3 unuas | We have to deal with the first. 


shaie only in this cage. ç J. , 
"Among the villages which, or P rts of 


ae are.slill held i in common by ‘the _pro-" 
"prietors of Per gannahLoshker pore is Mouzah, 


Luckheekole. “Of this village; the plaintiff 
. alléges that 1,653. ‘beeguhs ‘are. held ii 
_,6ommon, and he gues to recover possession 
“of. ‘his share, vie, 2 annas 15 gundas. 
“jands claimed in the other villages, except 
Baighberiah Sultanpor e, it is explained, to 
us that tho'lands in dispute-appertain to the 
Sannas 10° gundas share of the zemindaree be-' 
longing to plaintiff and another proprietor, of 
Which ‘the plaiitiff is entitled to a -moiety, 


t 


‘and that the lands of Baghberiah Sultanpore; 


: ‘sion. 





The parti- 
tion, was madè aécording to the following” 


_ OF the- 
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comprising 17 beegahs, are the sole property; 
of the plaintiff. 
‘The lands of which plaintiff seeks“ to` tó- 


-cover possession are. as follow :-— 


%2 aunas 15 gundahs of | 553 bogie si ir 
Mouzah Luckheekole. 

-8 annas of 704-18 _beegahs in ‘Mouzab 
-Lolipore.’- 

+8 anuas of 146-13 “ beegahe in ‘Mousah. 
Matgram. . p 

‘S annas of ITl-16 ‘beegahs in Mouza 
Belguriah. 

- § annas of 20. beegahs i in Mouzah Bara: 
“ghariab Dostanabad. © 3° SO" 

, & anpas of 232-10 Begala in ‘Mousah 
Basodebpore. 

- The whole. of 17 beegahs in Baghiberias ; 
Sultanpore. : 

The alegation in the plaint. is that. thé 
defendants “evicted the plaintiff from posses~ 
The plender for the. plaintiff, respond- 
‘gnt, explains that there has not been ‘an ‘ace 


tual and violent dispossession, but that the 


-defendants, appellants, during their occupa. 
tion of the lands as farmers, ‘took possession 


-of and cultivated these-lands under one -pre- 
and, since the expiry. of _ . 


‘tence or anotlier, 
their lease, have, without any legal right, ` 
retained possession, and have not heon recog- 
nised as tenants by the .zemindar -who ‘has 
refused to receive rent from them consider- 
‘ing them to be trespassers. 

The defendants. deny. that: they ‘Alapoasess- 
ed the plaintiff. They admit that‘they held. 
Perguonal Lushkerpore in farm ; but- they: 
add that, besides their possession as‘ farmers, 


they hold possession of lauds, ‘and among *~ 


them those now in dispute as cultivating: 
tenants direet from.tbe zemindars or as under- 


tenants to tenants who pay rent'tétheZzemin- __ 


.dars. They urge, also, that their right to. 
-hold as tenants is admitted by the_co-sharerg, 
in the estate; and. that, though their right 
as farmers expired with the “term of their 
‘Tense, they are entitled to retiin possession 
of their jotes and durjotes, which they. have - 
held for many years. It is unnecessary at 
‘present to go into further: detail -of the -de- 
fendanis’ statement, as thig ‘will ‘be done as: 
we proceed with our iuvestigntion village by 
‘yillage.. We will only add in this- ‘place. that 
the defendants state- that the lands in- Loll- 
,pore and Basodebpore have been, held “by 
them for a mneh longer period ‘than twelve 
years, and that the Jands § in the other villages, 
were held by Mr. Abbott, proprietor of the 
‘Bansbaria Concern, and his title was recog» 


nised by the- plaintifs prodecan and? ‘that 
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in 1855 (1262) the defendant purchased that 


concern, and with it Abbott’s rights to hold 
and cultivate those lands, 

The Principal Sudder Ameen, after do- 
ducting certain lands belonging to other 
villages, gives the plaintiff a decree for posses- 
sion with mesue profits. ; 

The principal defendants, Watson and 
Co., appeal from the judgment passed ad- 
versely to them in the Lower Court. ‘They 
urge, as they appear to have done in the 
Court below, that the plaintiff, in bringing 
this action against them, is bound to recognise 
them in oue of two capacities, either as 
having ousted him and consequently holding 
adverse possession, or, as they themselves 
assert, as tenants; that, if the plaintiff sues 
them in the former capacity, he must prove 
possession aud dispossession within 12 years 
prior to the institution of the suit, or, if 
plaintiff sues them in their other capacity, 
then he has come to the wrong forum, and 
his case must be dismissed, for a suit for 
ejectment cin be brought only under Ac} 
X of 1859, and can be tried ouly by the Col- 
lector. It is further urged that the Principal 
Sudder Ameen misunderstood the plea of 
limitation put forward by the defendant, and 
has tried the case as if it were between a 
landlord and tenant uot having a right of 
occupancy, without giving the defendant an 
opportunity of proving that he has, as he al- 
leges, a right of oceupancy; that the Principal 
Sudder Ameen has not looked into the evi- 
dence filed by the defendant in Court which 
shews that they have held these lands as jote- 
dars paying rent for many years, and has based 
his decision on the report of the Ameen, 
who, in the course of his investigation, has 
exceeded his commission, which confined the 
enquiry to the question of possession ; where- 


as the Ameen has gone into the further. 


question of title, and the Principal Sudder 
Ameen has accepted, without hesitation, the 
finding of the Ameeu. 


In argument before us, the pleader for the 
appellants urged that, in the course of in- 
vestigation, the character of this suit had 
been altered ; that the case us put by the 
plaintiff has not been tried, but that both 
the Court below and this Court were trying 


a ease as between landlord and tenant, a’ 


relationship the existeuce of which plaintiff 
had denied, and stilleoutinued to deny, but of 
which he was trying to ‘take advantage, as 
he felt that he could not sustain his own 
case as originally brought. Looking at the 
plaint, we find that the plaintiff seeks to re- 
cover possession from the defendants as 
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wrong-doers who have ousted him; but the 
defendant's: pleadings set forth a title to hold 
possession as tenants from the plaintiff aud 
other co-proprietors ; and the Principal Sudder 
Ameen, in determiniag the issues, appears to 
have followed the course prescribed in Sec- 
tion 189 Act VIII of 1859. The issues 
were drawn up in the presence of the parties, 
and defendants allowed the case to go to 
trial on the issues then framed, and they can- 
not now be allowed to take exception to 
them. 


Iu support of the appeal, the pleader for 
the appellants firs’ points to the evidence 
adduced by plaintiff in support of the alle- 
gation thathe was ousted. The statement 
of witnesses examined in Court goes to 
prove that the lands were in the actual pos- 
session of the plaintiff, and that the defend- 
ants on certain dates took forcible possession, 
sowing indigo thereon, and have retained 
possession „from that time. These state- 
ments are altogether at variance with the 
case now setup by the plaintif. They are 
made in “support of the case as originally 
brought’ in the plaiut ; but the plaintiff now 
says ‘all these statements are untrue, and 
discredits his own witnesses. The further 
evidence on the part of the plaintiff consists 
of measurement chittahs and ‘jumma_ wassil 
bakees from 1252 and some years subsequent 
relating to Luckheekole and Baraghurinh 
Dastanabad ; butit is not apparent what they 
are intended to prove, nor have they been 
attested. Besides this evidence, there is 
the Ameen’s report, which is favorable to 
the plaintiff. For the appellants it is shewn 
that, after the death of Rajah Hurendur 
Narain in 1258 (1851), his widow Doorgs 
Soonduree, the mother of Rajah Jogendur 
Narain Roy, was called upon by the Court 
of Wards for a report of the assets and 
collections of the estate ; that the report 
she submitted iu 1258 shewed the existence 
of the defendants’ jotes-in Luckheekole, 
Lollpore, Dustanabad, and Matgram ; that 
a further report of the said Ranee bearing 
date 7th Abgran 1271 (21st November 
1854) also submitted to the Court of Wards, 
shewed that defendants held jotes in ths 
above villages ; that, after the expiry of the 
defendants’ farming’ lease in 1859, the es- 
tates of the minor were placed under the 
management of Prosuuno Coomar Muzoom- 
dar to whom defendants pnid rent for the 
jote in Lollpore, and from whom they 
obtained a receipt, dated December 31st, 
1859, which is before the Court. Rajah 
Jogendur Narain attained majority in. 1266 


A 
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; a (1859), and took possession of all the lands | ` Farther, it is urged that, even-if defend- ` 
covered ‘by their farming lease, but did not, | auts proved in this case that they: were. 
‘up to the date of his-death in 1269 (1862), | tenants, -yet they had not proved that they 


‘seek to.oust.the defendants from the lands! liad a right of occupancy: ‘Take for + exam- 


` * held by them ir jóte, nor did: the Court óf | umple, the lands of Luckheekole which were’ 


‘Wards, when it again took possession- after | ‘ bheel bhurates,” i.e, the.dried-up bed of 


B the. ‘Rajahis death. . During the life-time of, a marsh: The witnesses examined . by the 


eA ‘and thése chittahs shew that ‘the defendants 
- caire‘in possession of lands in. Lollpore ' as 


a ‘upees 240, but they are unable to, show 


+ 


` iursupport of this position, the - pleader 


` *-eémes under fhe ‘particular class of ‘cases, 
i - contemplated by’ Clausen ő ‘Section 237 of 


: ordet of” the Collector - dated 26th January. 


_-he seeks to oust them. as trespassers and 


- 1864; not.reported: ; Watson mid Oo. (Hay’s 
“Reports, page 4) 5th January 1863 ; Mussa: | their right to hold- os tenants from the ` 


24th September, 1864. 
-7 On the objection taken by- the Aef ndiute 


the Rajah, liis agent Furhutoollai Moonshee | Ameen stated that,it >was taken possession. 


applied. to the “Collector” for, assistance’ to | of, by Abbott some 17 or 18 yéars ago, and _ 
| measure the lands of Lollpore ; and Suntosh- subsequently by Watson., ‘Abbott owned 


‘pore, under the provisions of. Section 26 | the Bansbaria Concern in 1855 (1262), and 
Aci`X “of 1859, and oh 3rd March 1862. the’ present suit was -instituted ‘in 1863 
‘the. Collector ` directed the defendants - to-| (1270). The defendants,’ Watson and. Co., 
attend the measurement. `The chittahs | had then been in, possession for about’ 8, 
were’ deposited with’, the Court of Wards, 
and defendants having. received a copy “duly 
“signed aiid sealed have filed it in this case, 


were.examincd by tle. -Ameen about three 


saying that Watson and Co. had. then held 
about 10 or 11 years. Watson and Co. had 
no right of occupancy ii themselves: “Could 
they ‘derive such a- right from ‘their -vendot 
Abbott?” Had he any title which he could: . 
itransfer to thom, which, added to their- own 
per iod of possession, would give ‘defendants 
a right of oecapancy ? ‘It is clear that 
Abbott “had -no; such right, and, though .Seo- 
tion 6 Act X of 1859 recognises the. hold- 


“Jotedars. "The. appellant also refers to an 


1863 requiring’ Watson ‘and Co. to pay the 
balance of rent due-by. them for* lands ap- 
-pertaining to the estate of Jogendur Narain 
Roy in Mouzah Luckheekole amounting to 


that they complied with ‘the order. 

“In veply it is urged-that plaintiff is pro- 
‘prietor of the land ; that all he had to do 
was to show that the lands in question ‘were 
‘within his zemindaree which is admitted ; 
‘that, as the defendants urgé a tenant’s right, 
they cannot plead limitation ~ against “the 
_party whom they call their landlord, though 


a “ryot inherits to be the’ holding ‘of tlie 


transferee to be identical- with that of the | 
transferer. 


“We do not thiuk the cases quoted above 
in regard to the’ plea of limitation, -except 
that of Moheudro Narain Singh, are in ‘all 
respects. similar to the present case.’ In 
those eases the relationship of landlord and 
tenant is admitted. In the “present case, 


does not acknowledge the relationship’; that 
it is: unnecessary ‘for plaintiff under ‘such 
circumstances. to prove dispossession, ‘and 


‘quotes the following ` cases :—Mohendro 


Narain Singh, appellant, 9th’ September ‘trespassers, anid, us such, seeks to recover 


possession from their hands.” ‘They plead’ 


SESE eran Era E TER om rome 


„mut Delsoaj (Sudder Reporis 1856, page 83) | ,) 

Se ae Oe pl nintiff, and on this pleading, it appears to 
20th February 1856; Soobul- Sett (Hay’s iy. that they cannot urge limitation against 
‘Reports, page 11ì)- 2nd August 1862 5) Me plaintiff in whatever form he asserts 
-Sristeechur (1 Weekly Reporter, page 171) -his: claim to the- lands. ` By-- admitting 





the ` lands, and acknowledging themselves 
to be his ‘tenants, the defendants, so it 
‘appears to us,- preclude themselves ‘from 
making any use of the geñeral Law of Limit- 
ation. ‘Fhis is the principle laid down in 
‘thé judgment of Mohepdro Narain Singh 
quoted „boye, In that :case` plaintiff sued: 
to.set aside a lease to tha: defendant alleged 
to have- been granted by his guardian and 
sought to evict him, The defendant pleaded 


that the Suit, would not lie in the Civil Court. 
‘under ‘Act VILE of 1859,~but iu the, Col- 
-lector’s Court under Act. X of 1859, it is 
contended that; unless the’ suit be-one that: 


“Act X, a suit. can -be brought under -Act 
VILL of 1859,. ns tuled by a Full Bench ow 
2ist August 1863 ° ` (see Special Number 


i Weekly epee ter, eee 125 and 126) +} that he held as a tendnt, add at the same. timé 


years later; so that they were correct in . 


ing of the father or other person from, whom ° 


‘however, the relutionship is: denied by the. 
plaintiff. He looks upon the defendants-as° 


years, and the witnesses above referred: to 5e 


ryot, it-does not ‘recognise the right. ofa |: 


the right of the-plaintiff as owner of | 
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pleaded thè- Law of Limitation. The, Court 


held that the defendant; with. reference îọ his], 


. defence; was precluded. fe om pleading. ponor 
sion adverse to the plaintiff. - 


> Then," ‘as to the Court i in hich. this? suit is 
bicught, it is evident: that, unless the case be. 
one “whieh” comes within the provisions of 
Clause 5 Section 23 Act X-of 1859, an action 
to eject is hot barred in thé Civil ‘Court under 
Act VII of 1859 : and- this has been distinet- 
ly ruled in the Full Bench, décision quoted by 
the respondent (Special ‘Number Weekly Re- 


; por ter, pages 125 and 126.) Now, this case | ` 
is cleatly. not, oie which comes under the: 


provisions of Section 23 of- Act X, and‘con- 
sequently the plaintiff's right to bring. his 
action-in the Civil Court is not barred. by 
the provisions ‘of that “Act. 


derstand why. ihe Civil “Court is precluded 
from determining the question of .a right of 
occupancy pleaded in answer to a prayer: for 
@jectment by thé plaintiff. The appellants? 
pleader urges that this question, can ‘only be 
tried by the Collector 5 but; if the plaintiff. may 


eué for ejectment in the Civil Court, the | 
defendant may plead in his defence a right of |. 


occupancy, and the Court trying the case must 
determine’ whether or not the plea i is good. 
As regards the right of occupancy,.the de- 
fendants mast, we think, stand or 
cording to” the: period of their own’ occu- 
paucy. 
Abbott whose concern they purchased. 1t 
is only- when occupancy ‘is. inherited that the 
occuparicy of the predecessor is „considered 
as the occupancy of the tenant in, possession. 
Tha terms of -the Law, Section-6 Act -X of 
1859, are distinct on. this point. Unless, 


They cannot derive any. right: from 


therefore, the tenant held a iransfer able. ten- i 


ure, the.sale by him of. his jote to another 
party without: the: oonsent’ of the’ landloid 
does ot transfer to the purchaser any’ right 
of occupancy which the seller might liave 
possessed; or enable the present occupant | ‘to’ 
plead-that the pet iod of his own possession, 
joined to that. of the , former “tenant, ‘gives 


him apr escriptive right of occupancy. aie 


ted as buruing upon the éridence, ). x 


t 
k 


-Nor do, we un- | 


fill, ac- f 





The 18th April 1867. 


ee . Present: 2 


6 


The Hon'ble F, B. Kemp and. w. Mary, 
4 Judges, : 


Guardian ‘of: “mindr—Certificate ( Act 
XI of 1558)—Section 246 Act VIII 
‘of .1859—Glaims to attached pro- 
, Betty —TZetnitation. E 


Case No. 144 of 1867.’ 


Speci Appeal fr dma decision passed by 
‘the Principal Sudder Ameen of Hooghly, 
dated the 10th January 1867, reversing 
a decision passed by the. Sudder Moonsiff 
of. that. _ District, dated the LUA April 
1866.. 


Sreenath Koondoo (one of the Defendants) 
ee a Appellant, ` į 


E ee! A 5 versus | 


s 


“ines: ‘Narain Mudduck (Plaine) 
- and others (Defendants) Respondents, 


` Babio Otool Chunder Mookenjee for 
s, Appellant. 


Babes Bykuntnath Pal for Reépondonts 


Where a person “Tepresenting” herself _as .a guardian; 
neither took out a certificate under Act XI of 1858, nor- 
obtained the permission’ of the Court. under Section 8 
of that Act to appear in the suit without a certificate, — 
Hxp'that the minor was not bound by any act of the 
alleged guardian, nor was he bound to sue within 3 
year from the order passed by the Court nuder Section: 
246 Aor VII of 1859 rejecting her petition, of objection 
toa sale of attached property, 


we 


Kemp, J. J—Tais case comes up in^ appeal 
before us on the issue in, bar ‘alone. The 
merits have not been eutered into _by. the 
Courts below. > - 

The plaintiff, special TEPEE has 
admittedly sued within 12 years from the 
time he’ reached his majority, whether it be. 
nssnme® that he attained majority on reach- 
ing the age of 16 years or 18 years. The 
order passed under Section 246 -Act VIII 
of -1859 rejecting the petition, :of- objec- 
tion “of Mohan Mohinee, who represented 
herself to be the guardian, of the plaintiff, , 
was passed more than a year , before. the 
present suit was brought ;. and, therefore, if 


‘| the act of “Mohun : Mohinee was biuding,; 
(The temaindér of the Judgment is ‘omit- 


upon the minor, the prenont: guit is, confess, 
edly heyand fimer, ~ >: ; 
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.-Mohun Mobinee- was not. the- constituted: 
Soda ‘of the plaintiff. She had not’ 
taken out à certificate under the provisions 
of Act XI of 1858, nor- had- she’ obtained’ 
- the permission of ‘the Court, under ‘tha 
provisions of Séction 3- of the said Act, to 
appear in the suit without certificate.“ Any: 
Jact'of hers, even admitting : that she did 
present the petition of ‘objection, is not 
binding..upon the minor, and we must, 


: ‘therefore, trent this case as if no claim -had |. 


“been made under the provisions of Section’ 
246 of Act VIII of 1859. The decision 
of she Principal Sudder, Ameen, holding |. 
that the suit was not barred and remanding 
it for trial on the merits, is affirmed, and the 
appeal dismissed with costs and interest. 


yi as a 
oe 


` The 18th’ April 1867. 


a 


ei 


ive TE Present: sri J 
Thè. Hon'ble F., B. Kemp and W. Markby; 
eee k - Judges.. : 


ap Limitation — Adverse. -possession — 
-Omission of tenant. ‘to: pay rent. 


-Case No. 2222 of 1866. 


Special Appeal froma decision passed by | 
the Judge of Jessore, dated the 7th June 


1866, reversing a decision passed by'the |. : 


© Moonsiff of Khoolneah, dated the 1th 
< duly, 1865. 


l 'Troyluckho Tari inee Ponti ie “of the : 
É : Hekate) Apioa, 


VETSUS 


Mshima dhoni Muttuck (Plaintif) and, i 


~ others (Defendants) Respondents. 


Baboos Gopal Lab Mitter and Kulee Kishen | A 


, Sein for Appellant. 
Baboo Mutty. Lal Mookerjee for Respondents, 


So long as the relation of landlord and tenant exists, 
-the' mere omission by the tenant to pay his rent does- 
not constitute an adverse’ possession s0 as ‘to ` make 
limitation applicable. . 


“Markby, J. J-—Tan. defendant has taken an, 
objection in. special appeal that, inasmuch 


-ag ‘certain’ “documents which the plaintiff | i 
réliéd.on “in: support ~of his allegation that |, 


"the ‘defendant was his: under-tenant have 
been found not to be genuine, that allegation’ 5 
mist, of. -neeassity, -be found. “againet the 
plaintiff? ‘But this “does ~ not follow. ‘The 


defendant has admitted that the land held | 
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by the defendant was granted by- the zemin- 
„dar to. the plaintiff as ganteedar, and was ` 
‘held by the plaintiff “as-ganteedar, and | 
from this the Judge infers, in the absence-of 
‘ull evidence to show that’ the plaintiff has. 
‘ever parted with this title, that the gantea 
js’ still in’ existence, `The, -power . of the 
‘Judge to draw this.inference is not affected 
‘bY. ‘the plaintiff having ‘used documents found 
not to be genuine in another part ofthe case.” 
It is further contended that, even suppos- 
‘ing the plaintiff to- have been admitted to: 
‘have held these lands as‘ganteedar at some 
time or other, there is no admission that-he - 
has. so held them within’ 12 years ; that the 
défendant i is not shewn to have paid any rent” . 
‘Within 12 ‘years; and that the plaintif is ` 
tlierefore barred by the provisions of Clausé ’ 


{12 of Section 1 of Act XIV of 1859. But 


the answer to’ this is-that,” so. long -as the | 
relution-of landlord and tenant’ exists, the: - 
mere omission by the tenant to pay bis rent, 


| does not constitute an adverse possession, - 


‘and the 
áppliention. , 
‘The appellant also took an 1 objection that 
the-vakeel has no authority to make ‘the 
‘admission referred to, but he did not take 
i this objection below or in” his. grounds of 
‘appeal, ‘and we-do not think proper’ to grant 
hior permission to`do so how. 


Statute of Limitation has an 


‘The 24th sos | 1867. 


` 


Present : 


4 The Hor ble H. V. Bayley and F. B. Kem, 


Judges. 


-Breach of indigo Coie sce Aer: xr 
of 1836—Limitation. . 


“Cases Nos. 329 Set 330 of 1867. 


Applications for review of Jadyhant pania l 


-dy the Hon'ble ‘Justices Bayley „and 
Kemp, on the 28th May 1866, in — 
: Appeals Nos. 3428 and 3429 of 1865.* 


‘Mr. A. J. Horea Plaintif (Appellant) 
i RAONCs ae fd. Fam 


e x 


l og versus p 
Partap Singh Deogur and others, Defendants 
_(Reéspondents) Opposite eae 





= See Vol. V, P- 277i a 
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£000.45 °° Uwt + 


Mr: A. T.T. ‘Péterson for- Petitioner: 


whos 


Messrs, h: y. Dayne, B. F. Allany, cand 
6 : Gregory. for Oppsite Pat tty. > = 


i 


$ " arhangh Section. 3° Act X of, 1836. “anabl an- "indigo 
planter to jein in one and. the same suit two distinct 
causes-of action, 7. e`thė breach of contract on the - part 
of the ryot, and the tort on-the part of the persow pre- 
vailing upon the -rydt to break the contract, .yet. the: 
two causes of action are governed by different periods of 
limitation, the former within 3 .years ' under Clause 10 
Section 1 Act XIV- of 1859, and the Intter. within 6 years 
under Clause 16. ` 


- Kemp, J.—TueEse ‘are applications ° 
review“our judgment dated the 28th May 
1866.. The suit was, instituted, under ‘the 
provisions of Section, 3 Act X of'1836. The 
. plaintiff élected to suo jointly the- ryot ang, 

the party who was alleged to have, prevailed 
on the ryot to break the contract. . 


The suit, in as far astho ryot-is con¢ern- 
ed,. is admittedly governed by Clause 10 
Section 1. Act XIV of 1859, and inas- 
much as`it was brought ‘within a period 
of three years from the time when the breach’ |’ 
of contract took place, it is clearly beyond 
time. : 


Tt is now. ieni: that the, same per iod. 


of limitation, viz. three years, is applicable to 
the claim of the plaintiff as against the party 
who is alleged to have prevailed upon’ the 
ryotto break the contract ; and that, con- 
sequently, the suit is. baired as against E 
party also. . . 


“We are of opinion that the suit as ‘against. 
the alleged instigator is not barred, and that 
the period of. limitation prescribed by Clause 
16 Section 1 Act XIV.of 1859 is applica- 
ble, viz: six years from. the time the cause of 
action. arose. ` $ 


contract entered into by the ryot Sithi the 
plaintiff, ‘The fact of the instigator having 
prevailed upon the ryot to break the con- 
tract, renders the former liable jointly, with 
the ryot or. severally. for. damages- to` the 
extent of the injury sustained by: ‘the plaint- 
iff, Section 3 Act X of. 1836, a- special 
law passed to protect the interests of indigo 
planters, ‘enables the planter to- -join fwo 
distinct causes of action, viz. the. breach of 
contract on the ‘part of the ryot, .and. the 
“ tort ” on the part-of the” instigator, in one, 


and the same suit ; but the Act quoted, does: 


not, in our opinión, in any waf curtail or 
extend the period of limitation within’which 
a suit on distinct causes of action, and which 


“six years, . 


topo: 
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‘the Legislature has,-by à spécial enactment, 
eiabled :the suitor to join in one suit, must, 


“| be instituted., The , period of limitation 


‘which governs the cause of action as against 
the ryot for breach of. the .contract is: “three 
years, and that, as against the party prevail- 
ing., upon: the, ryot, “to break thé ‘contract, 
In this, view we adhere to our 
former judgment, and reject this pplication 
with costs, E na i 





" The 24th E 1867. 
Present : 


The fron’ble J. P.. Norman, W.S. Seton-Karr, 
. and L.-S.- Jackson, Judges. 


Appe al — Arbitration — Section 327 
=. Act VIII of 1859. 


1. Case No. 268 of 1866; 


Rolik Appeal froma decision passed by 
ithe Principal Sudder Ameen of East 
“Burdwan, dated the 28th March 1866. 


Digamburee Dossee (Plaintiff) Appellant, 
Eps) ‘versus. ` 


Poornaniand Dey and others (Defendants) 
“Respondénts. 


Baboo Dwarkanath Mitter for Appellant. 


Baboo Romesh Chunder Mitter for 
- Respondents.. ~ 


- Suit laid at rupees 24, 057-2, 


‘An order refusing to enforce an ‘obviously illegal 
award of arbitrators unter Section 327 Act VIII of 1859 
is not a decree, and therefore not appealable. : 

Norman, J.—Tusis was a proceeding by 
the plaintiff praying that an award might be 
filed pursuant to Section 327 of Act VIII 
that the award might be enforced, and pos- 
session of 3 annas in certain estates given to 
the petitioner pursuant thereto, &c. 

The award bore date the Ist of February 
1865. On the 9th of June the petition ia 
the present ‘case was presented.” On the 
12th of June the Principal Sudder Ameen, 
after calling fora report from the serishtadar, 
ordered that the case should be éntered ia 
the register, and thit a summons should be 
issued ı orderi ing the defendant to appear on 
the 15th J uly. 

- On the day 80 appointed, “the . several de- 
fendants ‘put.in ‘written statements ‘objecting 
to the award, contending that the arbitrators 
had exceeded their power. ~ : 

+ On the 28th-of March 1866, the Principal 
Sudder Ameen laid down as points for ad-. 
jadication i—. - -> o .. R 


`. an award on the private ‘ or ‘exclusive - Por. 


"taken: that ‘no appenl lies. . 


4200s 


Cioh 


- ist—Whẹether the paee restricted” 
, the arbitrators to'a decision yeapesnng the 
p joint property only. . > i 
` * 2nd.—Whethier it empowered: ‘thom to a 





perty'of the parties. (9) 7> o 


‘-He found that, the agreement. of plaintiff’ 
or petitioner related to ‘the whole. property, . 
and that of the defendants only to ‘their joint 
property ;"-that ‘the defendants expressly. 
exempted the private or “separate property 
fromthe arbitrator’s decision ; that the arbi- 
trators’have awarded shares to. tlie parties of 
all’ the property,” both “joint and private ; |, 
and: that, ` thereforé,' as the Court -~ gould |- 
nots enforce an award’ which was obviously 
illegal, -be diatolssod: the suit ‘of the platiti 
with, costs... te o S a 


“The plaintiff appealed fo this Court. On’ 
` thé“ hearing; à preliminary onipun, Swa 


-We think that this contention’ is “well 
founded.” Section 327 provides, for- an ap-. 
í plication ‘to be written on the stamped paper 
requiréd ‘for. ‘petitions, not for a plaint with- 
..a-valuation ag in a suit. -The application is‘ 
to ba numbered ‘and ‘registered as a suit: 
The- decision of the Full Bench, 6 Weekly 
Reporter, Miscellaneous Rulings, p. 83, in 
effect establishes.the-proposition that, by such 
- registration, the application does not become 
a suit, but that the word as must be con- 
strūed “in the same manner as.” 
decision further-shews that an order reject- 
ing an.application | to file, an award is not a 

decree. > ° i f : 
Now, it may be snid that, Ťa the present 
086, the decision of the Principal Suddet 
Ameen is a decision on the merits, and’ not-a 
mere rejection of :the award 5 “that it is in 
form a decree, and'i is, at least a decree for 


“+ Gostee |. 


ae Section: ll Act XXII of 1861: S hich’ is | 
‘the provieion-relied upon by- the : appellant, 
. gives an appeal only from decrees. . On con- 
sideration of. Sections 327, and 325, it, ap- 
` pears that it is only where,the award is en- 
forced by the Court that a ‘decree follows the: 
judgment pursuant to Section 325. In other- 
cases the only judgment which the Court 
séems‘to.have power-to, give under Section: 
_ 827,cis' that the award ` ‘be. not filed or not 
kept oñ the-files `of. the Court. As pointed 
-out by: Sir Richard -Gouch- in' the case of 
Vyankatesh' ‘Rani Chandraé Jogekar versus! 


aoe ad bin Anoudrad, Bombay, cases by-| reported at page 88 of. the Weekly Reporter, : 
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file the award does not invalidateʻits It ouly, 
prevents the award béing ‘enforced in the. 


| summary way- pr ovided for’ by the Act. 
_ We think, therafore, that’ the order of the . 


Principal Sudder Ameen in ‘the present casa.” 


‘must be, construed simply as an. order _Teject- nay 
‘ing the application to file the award, “and is i 


not a decree. 


n The filing of the. ‘award on the 12th” of 
Jute, without first calling on “the defendant 


‘to sliéw cause against it on the report of ` the: 


serishtadar, was wholly irregular,—an _ act 
‘done in the absence of the defendant which 
cannot, alter bis position, 


-There are conflicting ‘decisions, 6 Weekly 
‘Reporter, Civil Rulings, page 60,. and Brojo 
Lal ‘Bajpaye versus “Amruth | Lal Bajpaye, 
Marshall’s Reports, page 164, ‘last six lings,’ 
a3 to the right-of appeal where the ‘Lower. . 


¿Court bas- passed | judgment and. given’.a” 


decree in atcordance with an award, whén, ` 
the arbitrators have awarded on'a matiér not , 


_sabmitted to.them—a question which arises - 


upon ‘the construction of Section aiy but 
with which: we. have not now to deal, 

In our opinion this case is govereet: by: 
the decision of the Full Bench; and that of 


the High Court of Bombay above vefetred. tos a 


We think that no appeal lies, ° 


~ The appeal must, fente be dismissed: 
with costs. i 


t 


- Seton-Karr, J —This'i was a case in which. 
certain disputes as to family property; move- 
able and immoveable, were referred by tho, 
parties to arbitrators, without ‘any interven- 


tion by the Courts, and the arbitration aivard 


was subsequently filed in, Court under Section, 


| 327 of the Civil Code. 


The Principal Sudder re set ‘oat ‘at 
some length the particulars of the’. dispute, 
recited the contents of the ikrars by which 


the parties had agreed to submit to arbitra-’- 


tion, and, ended by’ ruling that fhear bitrators’ 
were’ not empowsred. to ‘inelade in ‘their 
„award the property designated as self-acquir~' 
ed; and that the Courts could not enforce an' 
award which was. obviously; illegal, The. 
suit was therefore dismissed with: coats. Beane 


On tha first hearing of the appeal before, 


„us, as, preferred, by. the’ plaintiff, the respond-- 


ent took a preliminary objection to the ʻetfect, 
that no appeal would lie, under the Sectiou- 
‘of Act VIII applicable to this case, viz. No.: 
-827, and under the ruling of the Full Bench, 


Dunbar, 1863- 64, ‘page “184, the - refusal to, Volume. “y, i Mineolidieotis Relingas: E 


-4 


„was daly registered and numbered. 
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. The'case has been-twice argued before -us 


on this’ point alone ; .on.the. Second occasion 
we had'the assistance of our. -brother < 
Justice L.°S. Jackson, ‘and ‘the cases ; noted i in 
- Weekly ‘Reporte, Vol. “the. margin” shave “been 


I page Po ` . quoted” “and fofetted 
g Vol. to: A $ 

VI, pige 60. : a 
Vol Sever at 
* cases, especially. that 


recorded: at» page’ 60, 


VI, page 88, ui. PAS 
a Bay's Reports, page 
366. ` 


; Agra Sudder. Court, Tth. : Volume. VI of* the 

anuary 1860. - - I 

Bombay High, Court, a an Repor pe 

Dunbar, page 184’; and show that’ appeals. 
Broughton’s Act VIII, fromawardshave been 


Bection 827. __ entertained whensuch 
awards have been filed. under.-Seetion 327, 
But the respondents take their stand -mainly. 
on the ruling of the Full Bench.-reported -at 


page -83, Miscellaneous Ralings: of Volume, 
VI, Weekly Reporter, which lays it down as. 


a rule that an order rejecting an application 
to file an award ` under Section 827 -of Act 
VIH is not a decree, -and , therefore is - not 
appealuble as a decree. >. > SEYI ig 


The pleader for the E T S contends: 
` that the decision: or judgment | of the Pritci- 
pal Sudder ‘Ameen in the-case before us -is- 


nothing more in ‘effect and substance than such 
an order: that. the language of the Lower 
Court, however ambiguous, amounts only to 
a rejection of an application to file ‘the same, 


and as such that it falls. strictly within the] 


@ecision.of the Full Beuch. .’ 

-It seems, on referring to the record, that 
the date’ of the award is the lst February 
1865. 
within six months; aud therefore within the 


Jaw, an application was made by the plaintiff |- 


to the. Lower Court for the filing. of the 


award. On that day the Court ordered the- : 


serishtadar.to report -on the application, and 


on that officer’s reporting that the plaintiff” 


had filed the award aud verified the plaint, 

the order wis passed, on the 12th. of June, 

that the case should be registered, 

of July be appointed na the day, aud & sum- 
mons be issued to the defendants. - 


* Ihad-some doubts, åt first, wieda on 
ah compäringthe decision given by the 
Principal Sudder ‘Ameen with the. judgment 
of the Full Bench and? with’: “thé, referring 


_ order of Loch and Macpherson, “J. Je the two 
-cases were not distinguishable. - 


It may” be 
argued that, the "Principal Sudder Ameen’s 
order amounts to something more ‘than a. 
mere refusal to file the ‘award. The cise 
“The 
Principal Sudder Ameen went’ at some ne length 
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of; ihes : 


On ‘the 9th of June following, or |. 


the 18th. 
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‘into ‘the: mefits-of: the dispute and into the 
“effect” of the ikvars by which,the parties had 
bound ‘themselves, and he-then held that the 
arbitrators had/no business to meddle with 
the self-ncquited y pi oper D, and so dismissed”. 
se suit t 





“I ‘thought. ita “question. whether we might 
“not ‘treat: “this ás a case in which ‘the Court 
‘had come to'a decision itself on the dispute, 
and whether we might hot deal with the 
‘appeal of tliese points in which any other 
Sections-of the Chapter relating to. arbitra- 
tion or any other law did, admit of appeals. 


. Having now heard the matter re-argued, 
with’ the, aid of my brother L. S. Jackson, 
Ihave only to say that I think this case, in 
spite of the looseness and ambiguity of the 
Principal udder , Ameen’s language which 
raised the, doubts alluded to, should be treat- 
ed as falling under the Full Bench decision, 
and as not distinguishable‘ therefrom, 


In this view the appeal cannot be enter- 
tained; and it must-be dismissed with costs. 


Jackson, 
brothers in- dismissing this appeal 
costs. a tes, 


J.—I concur with my learned 
with 





The 24ih Apr i 1867. 
' Present: ° 
“The Hon'ble J.-P. Norman und W. 8. 
7 - .Seton-Karr, Judges. 


Sale in “execution — Distinction be- 
tween voluntary payment and pay- 
ment under legal necessity. . 


: Case No. 3047 of 1866. . 
Spécial Appeal: from. a decision - cate by 
the Judge of Shahabad, duted the 2nd 
“August 1866, reversing a decision passed 
by the Principal Sudder Ameen of that 

District, dated the 15th January 1866. 


Kazee- Romzas Ali (Plaintiff) Appian: 


versus 
“Mahar nja, Soorujbhan, (Defenda) 
: ~- Respondent, ~~ 
Hess R. E. Twidale and Ce Gregory. E 
Appellant. . 


Mr. R. T. "Allán and Baboos Romesh 
-Chunder' ‘Mitter and’ Kalee Kishen Sein - 
_ for Respondent.’ S 


.Wberè a person, in order“ “to save ‘his indi o, factory 

i from sale in exécution, of a decree against a third party), 

päid the amourit-of the decree into: Court,—Herp that 

the payment w: as ‘not a voluntary one,’ bat made inder 
legal necessity. _ 2 
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Norman, J.—THIs -is w suit in. which the |. 


plaintiff seeks to recover a sum of 1,166, 
rupees paid by him’ under. the following 
circumstances :— 

The defendant obtained -a ‘decree PET 
one, James, for-the rent of certain lands’ 
held by him on the 6th of July 1864. -. ; 
` James surrendered his tenure to the de-: 
fendant, who accepted his. resignation, upon 
which the defendant applied to the Deputy 
Collector for an order for the sale ofan in-, 


` digo. factory. then in the . possession of the 


plaintiff. 


OF this factory, Ji qeope lind been in posses- 


sion under some- agreement with the former 
owner,’ Mr. Macleod, apparently; a contract 


for the ‘purchase which was never completed. 
‘The plaintiff had purchased -the factory- of 


'Mr. Macleod in March 1865: 


‘The plaintiff objected to the sale of the 
factory: But: the Deputy Collector rejected 


‘his objections, and declared that the plaintiff, 
Rumzan Ali, the.purchaser, of the factory, 
“was liable for the, payment of the amount of 


the decree. . 

‘The Judge, ‘observes: “that this or der Was 
illegal; and that the Deputy Collector “ex- 
ceeded his powers and jurisdiction in ‘so 


deciding, and it is. certainly a most, ex- 


traórdinary dėcision. 

The plaintiff, in order to-savê his die. 
factory from sale, then paid into Court 
rupees 1,166, the amount. of . the decree, 
praying that the Deputy Collector would:not 


- part with the money. The Deputy Collector, 


disregarding his prayer, at once ordered the, 
‘amount, to be paid to, the defendant without 


. taking the precaution’ of requiring him ‘to 


give the secur ity for the ré-payment of the 
money if the-plaintiff should succeed -in 
establishing to ‘the satisfaction of a Civit 
Court that “his factory was not liable, to sale. 

The Principal -.Sudder “Ameen-- gave. the 
plaintiff a decree on the, grounds that the 


‘decree against Mr. James was -a personal 


one, and that the ‘plaintiff was obliged to pay 


. the amount into Court- ‘to gave his valuable 


i fustety from sale. 
‘The J udge reversed ‘the deciaton on the i 


ad that ‘the payment was ‘not ‘made 
v mider a legal necessity. - He says the plaint- 


iff paid the money -willingly into, Court. to 


‘save himself from the annoyance he. ‘might. 
experience if the sale took place. 


“ the Deputy Collector did not ‘give, an. 
order from his Bench that the plaintiff-should: 
pay-in the money ;, had” he done* this, ‘the 
plaintiff. might. have, pleaded payment, under 
a legal necessity.” ` B 


-ors,,and the trustees were in possession: 


He” dds i 





- We think this decision is clearly erroneous. — 

It is necessary to remember that there is 
no appeal from the decision of a Collector in 
| executing a decree. . The plaintiff's , only. 
remedy was by suit in the Civil Court. . He 
had no power of preventiug the sale which 
might probably have entirely destroyed _his 
property, but by paying the money he now 
seeks to recover, into Court. 
puting any fr aud to the defendant,’ he cannot, 
be allowed to retain.money so extorted. 
-There are numerous cases by which this 


point has been settled in Courts of Justice’, 


in England.. In Pitt vs. Combes, 2 Adolphus 
and Ellis, . 
while privileged'as in attendance in Court, 
‘and paid into Court ‘the amount . for 


which he was sued in. order to regain his ` 
‘liberty. Lord Denman said the money. 


havitig been-the price paid to recover liberty 
improperly taken away must be ‘restored: 
In Valfy versus Manley, 1 Common: Benchi; 
594, Bate and Co., had made an ‘assignment 
of all their property in trust for their “credit 
In 
execution ofa judgment against Bate & Co., 

a: Sheriff’s officer entered and madé‘aa in- 
Sanary of the goods, and was about to 
proceed to sale, In order to prevent the 
property from being. sold, the assignees of: 
Bate having paid the amount of the “debt, it 
was held thst they were entitled to recover 
back the money, Chief Justice Findal point- 
ing out “ that where there isan immediate 
“or urgent necessity, or the payment i is made 
« for the purpose of redeeming one’s person or 
‘t goods, the right to bring such an aétion as 
“ the present exists.” He adds :—“ Where 
“ money is voluntarily paid with full’: know- 
“ledge of all the circumstances, the party | 
“ intending to give up his right; he cannot 


“ afterwards bring an action for money had - 


* and received, but it is otherwise where, at 
“the time of paying the money,- the ‘party. 


Ne gives notice that .he.intends to resist the, 


“ claim, and that he yields to it merely ‘for 
“the ` purpose of relieving: himself from the 
“ inconvenience of having his goods sold”? 

The-case of Saowdon versus Davis, 1 
Taunt, 359, is to- the same effect. 


Many cases were cited for the respondent ` 


in the argument, but all of them ee, 


‘to be distinguishable from the present. .- 
The decision of the Judge must be revers ` 


éd, and the other decree of the first- Court 
restored. The plaintiff will get hiş costs + in 
all the Courts and interest. Pee as 


“Seton-Karr, J—I. agree iñ réversing the 
decision’ of: the J udge, and in restoring “that 


Without im- 


459, Pitt had’ been: arrested | 


* 
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of the Principal Sudder Ameen, though not 
exactly for the reasons, nor under the cases 
quoted by my learned brother, which as 
precedents do not, as I understand our legal 
‘system, necessarily apply to this country or 
to its Courts. 

I would reverse the decision for the 
grounds very well set forth by the Principal 
Sudder Ameen in the ‘latter part of his 
judgment. 

The plaintiff may be fairly said to. have 
paid in the money under a pressing necessity, 
to satisfy a decree, and to save his indigo 
factory from sale. Had he not adopted 
this course, his factory would have been 
sold for a debt, for which the Principal 
Sudder Ameen finds, as a fact, that it was 
not liable, The Judge does not impugn 
this finding; but he rules that, under the 
circumstances, the plaintiff was not under a 
legal necessity {o pay in the money,. This 
I hold not to be a correct legal inference, and 
I would decree the appeal with costs. 





The 24th April 1867. 
Present: 


The Hon'ble H. V. Bayley aud Shumboonath 
Pundit, Judges. 


Fishery Lease — Construction — Re- 
fund ‘of rent. 


Case ae "90 of 1867. 


Special Appeal | from a decision passed by 
the Judge of Sylhet, dated the 4th Septem- 
ber 1866, modifying a decision passed by 
the Principal Sudder Ameen of that Dis- 
trict, dated the 23rd February 1866. 


Ram Gopal Sein (Defendant) Appellant, 
versus 


_Malick” and others 
Respondents. 


Baboo Roopnath Banerjee for Appellant. 
No one for Respondents. 

The provision in a fishery pottah that the lessee can- 
not sue for recovery, if, through his own neglect or 
otherwise, he fail'to catch fish, was held to be no bar 
to the lessee’s claim, to a refund of rent from ;the time 
that possession of the subject of the lease was “taken 
away, by order of a competent Court, from his lessor 
and consequently from him. 

Pundit, J.—Tue special appellant, con- 
tends that the Lower Appellate Court has not 
taken into consideration that, uuder the 
terms of the pottah granted to the plaintiff, 
plaintif had no right to sue for the return of 
any portion of the rents he paid in advance 


Allum (Plaintiffs) 
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to the special appellant for the fishery leased 
to the plaintiff. 

We hold with the Lower Appellate Court 
that, when itis provided in the pottah that 
plaintiff cannot sue for recovery, if he fails, 
owing to his own neglect or otherwise, to 
catch fish, it was never meant to be a stipu- 
lation that if, by order of a competent Court, 
possession of the bheel Jeased was taken from 
the special appellant himelf, and so from his 
tenant, the plaintiff, the latter was not to be 
entitled to demand restoration of the advance 
rent paid by him. In every case quiet 
possession is guarangeed, and when, regard- 
ing possession, an adverse award is passed 
by a competent Court against the special 
appellant, plaintiff has a right to sue for re- 
covery. The special appeal is, accordingly, 
rejected without costs, as nobody appears for 
the respondent, 





The 24th April 1867. 
Present: 


The Hon’ble J. P. Norman and W. S. 
Seton-Karr, Judges. 


Enhancement —Limitation—Declara- 
tory Decree, 


Case No. 857 of 1866. ` 


Application for review of judgment passed 
by the Hon’ble Justices Norman and 
Seton-Karr, on the 8th Angust 1866, 
in Regular Appeal No. 147 of 1866.* 


Madhub Chunder Ghose, one of the 
Defendants (Appellant) Petitioner, 


versus 


Radhika Chowdhrain, Plaintiff (Respondent) 
Opposite Party. 


J. Cochrane and Baboo Bungshee 
Dhur Sein for Petitioner. 


Mr. R. T. Allan and Baboo Bhowanee 
Churn Dnit for Opposite Party. 


Per Norman, J.—Affirmance of the principle of the ori- 
ginal judgment that the cause of action iua suit for 
enhancement of rent after notice does not accrue 
until after a decree declaring the right to enhance, 
notwithstanding a subsequent Full Bench ruling to the 
contrary. 

Per Sefon-Karr,J.—Full Bench decisionsare prospect~ 
ive and not retrospective, and the decision of the Divi- 
sional Bench is not shown to be erroneous or unjust. 


Norman, J.—I THINK we ought not to 
grant a review iu this case. Our judgment 
was passed ou the 8th of August last. As 
to any cases which may come before the 


Mr. 


* See Vol. VI, Act X, p. 42 
B 
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Court since the date of the decision of the | Tt is 
12th of September 1866, we may be bound by 
that decision. But I think we are not bound 
in deference to it to reverse our own prior 
-decision if we see no reason to doubt its 
correctness. 

Ihave given the ETA Jaid down in 
the Full Bench case my best consideration, 
and I feelit impossible to assent to it. In 
order to constitute a cause of action, it is 
ordinarily necessary that there should be a 
contract as well as a breach. Suppose the 
parties, instead of coming to the Court to 
mike their contract for them—a course 
which, whether right or wrong, geems 
' sanctioned by the inveterate’ practice of 
‘the Courts here—had been negotiating for two 
or three years as to the exact amount of 
the rent or other terms of the contract, it 
‘would surely be a most unreasonable or 
most unheard-of thing to say that a party 
would be bound to sue for the breach of the 
~ contract before the contract itself was made: 

The question we have to deal with was 
fully considered by myself and Mr. Justice 


Shumboonath Pundit on the 9th February ; 


1865, and we came to the conclusion that, 
looking at the language of the 30th and 
32nd Sections of Act X of 1859, if a suit; 
is brought for enhancement of rent which | 
is pending for many years, and a decree is 
finally obtained fixing au enhanced rent, 
a suit for the arrears atsuch enhanced rent 
muy be brought within one year from the 
date of the final deeree. Many instances 
were brought to our notice shewing the 
hardship—the danger of losing their rent-— 
to which owners of land would be subject: 
ed if a different construction were adopted. 
~ It appears tome that the arguments to 
which weight has been given by the Court 
in the two instances in Which Division 
Benches have refused to follow this case “are 
inconsistent with each other and not sound, 
Yn the case on the 26th of May 1865, Mr. 
Justice Trevor and Mr. -Justice Campbell 
assume that, in a suit for enhancement” of 
rent after notice instituted in 1266, in which 
the plaintiff obtained a decree fixing the rent, 
-in 1269, the plaintif might have recovered 
vents for a period subsequent to the institu- 
tion of the suit. This ground the Court 
in the second case abandons. In the later 
tase the Court lay it down that the decree 
evbancing the rent is not a cause of action. 
That is “indisputably true. and I am not 
aware thut the proposition was ever contro: 
verted. It is equally true that a contract for 
the price of goods is not.a cause of.action. 
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| It is “simply ¢ one of the elements which go to 
make up a cause of action. - 

I understand that the whole case is to go 
home to the Privy Council, and the parties 
will have an oppor tunity of getting ¢ our 
‘decision corrected if we are wrong. s 

. I would eet the application for a review. 

Seton-Karr, J—I am wholly unable to 
grant a review in this case. 

The decision of the Full Bench, page 77 
of Volume VI of Weekly Reporter, Act X 
Rulings, was passed more than a month 
niter our judgment. 

- Full Bench rulings are prospective and not f 
retr ospective, and this ease, at its original 
hearing, was vot in any way made dependent 
on what might be the judgment of the Full 
Bench in another case. 

Moreover, I have heard nothing to. load 
me to think that our judgment of the 8th of 
August 1866 was at all erroneous or unjust. 

I refuse the application for review. 








The 24th April 1867. 
: Present: 


The Hon’ble H V. Bayley, and Shumbeonah 
Pundit, Judges. 


i . Arbitration. 
| Case No. 84 of 1867. 


Special Appeal froma decision passed by 
the Additional Principal Sudder Ameen 
of East Burdwan, deted the 6th October 
1866, reversing a decision passed by the 

- , Moonsiff of that District, dated the 23rd 
March 1866. 


Mohun Kishen and others (Plaintiffs) 
Appellanis, 


VErTSUE 


Bhoobun Shyam and others (Defendants) ` 
Respondents. 


Baboo Nil Madhub Sein for Appellants. 


Baboo Chunder Kally Ghose for 
Respondents. 


Section 328 Act VIII of 1859 authorizes a Court which 
refers a case to arbitrators, to remand it to them for re- 
consideration when their award contains mistakes, 
omissions, or defects which cannot be amended by the 
Court under Sectien 822, Such award, on the refusal of 
the arbitrators to re-consider it, becomes null and void 
Sihat proof of corruption or misconduct under Section 


Pundit, J.—-IT appears to us that Siion 
823 of Aet VIII of 1859 authorizes the 
Court which refers a case to arbitrators to 
re-consider their award under certain cireuni- 
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stances as incomplete, and to remand’ ‘the < case | may try” the appeal before it’ “upon its merits, 
to them for re-consideration when it may ‘find | and those of the- judgment passed ` by the 








. that the mistakes, or omissions, -or defects in domai of, first instance, 


the award are “such as cannot be. amended 
by the Court.under the, powers granted to it |. 
by Section 322 of the Act: SENA 


` This remand pre-aupposes fo final’ award, 
for the Court must ` first, reject the ‘same ag 
bad or incomplete before it can. refer the cašó, 
again, ‘to the arbitrators for re-éorisideration. 


Section 324 of the Act (VIII of 1859), 


we think, refers to n case when the‘Court The Hon’ble- J. 


may not have any occasion to` remand the 
award, . 


It could not TEE Bm intended that an 
award which a Court may consider so inde- 
finite as not to be: in that -state capable | of 
execution, should, on the refasal of . the 
arbitrators to re-consider their award; be 
held to be. good, unless the Court finds proof 


` Memanad ecordingly.- An ae 


>, 





- ‘The 25th April 1867. 
i Present: 


Norman and W. .S. 
‘Seton- Karr Judges. 


Suhanctmentmeidencs (of uniform 
payment of rent for 20 years). 


Case No. "9283 of 1866 under Act x of 
1859. 


of corruption and misconduct, on proof of Special Appeal. from: a decision passed by 


which two facts alone the award can , be set 
aside under Section 324. 


It is cléar that i in this case si the arbi, 
trators -refused to re- consider their award, 
the Court of ‘first-instance had no alternative, 
but to try the case itsélf; and, accordingly, the 
Lower Appellate Court is not right in uphold- 


ing the award of the arbitrators, on’ the a 


ground that the first Court had set it aside 
without proof’, of the two facts required by 
Section 324. Pi 


` The ‘grounds upon whicti the Court of first 
“jnstance remanded the case under Séction 
323 to the arbitrators were the grounds 
upon which special appellant pleaded before 
the .Court ‘that the award did not shew 
whether the evidence of the neighbours had 
been taken by the arbitrators, and that they. 
had wrongly refused to noe the witnesges 
prodaced by the plaintiff. ; 


Among the grounds ‘crowd for. in Bec- 


tion 323 is the broad ono that, if an; “objec. 


tion to the-legality of the award is’ apparent. 
upon the face of the award,” and the 
grounds for holding the award to.be~incom- 


plete adopted by t the Court of first, instance, : ; 


come under the classification ` given. ‘in the 
ae quoted above. A 

We, “accordingly, reverso the doai of 
the Lower-Appellate Court, and holding“with 
“the Court of first instance that- there ;is no 
Jonger an award of ‘the arbitr ators,- we remand 
the ¢ case,to the Lower, Appellate | Court that’ it | 


‘has bot been sufficiently tried. 


the Judge of East Burdwan, dated the 
-- 6th October 1866, reversing a décision 

passed by the Deputy Collector of that 

District, dated the 27th June 1866, 


“Sham Lal Ghose (Plaintiff) Appellant, 


g versus, 


syst 


_Boistab Churn Muzoomdar. AADS 
avs ve. Respondent. ai 


Mr, C. Gregory ‘for Appellaat. 


Baboo Gopeenath Banerjee | for Respondent. 


` A-ryotis bound to give strict proof of a uniform ` ay~ 
ment of rent for 20 years. That is a matter which 
should not be decided in his favor on mere inference., , 


‘Norman, J.—Tr is ‘clear’ that “this case” 
‘The Judge 
takes. the genuineness ofa quantity of dakhi- 
las; produced by. ‘defendant for’ granted 


without sufficient enquiry, without requiring 


the. defendant to prove them. 

“The defendant’s own ‘evidence pr oves the 
hand-wiiting ` of dakhilas, for “1262, and 
of” those for 1265. He” says hé- paid. the 
rents” of” “the. “yedrs’” 1255 to 1258, ~ of 
1 1262, and “those! from: 1265 ‘to “1268 
himself But the défendant ` was’ “bound to 
give str ‘et proof of a ‘uniform payment of rent 
for 20 years. That was a matter which 
should not ‘have bedn ‘decided in his favor 
on mere inference. . Te 

The case must be remanded, SER 


2 a 
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The 25th April 1867. 

Present: — 
The Hon’ble J. P. Norman 
Seton-Karr, Judges. 


and W. S. 


Oral evidence (to prove non-payment 
_of purchase-money). 


Case No. 3215 of 1866. 
Special Appeal from a decision passed by 
the Judge of Tirhoot, dated the 28th June 
1866, reversing a decision passed by the 
Principal Sudder Ameen of that District, 
‘dated the 31st dugust 1865. 


: Dookha Thakoor (Defendant) Appellgnt, 


VeETSUS 


Rom Lal Bahee and others (Plaintiffs) 
Respondents. 


Baton Luckhee Churn Bose for Appellant, 


Baboo Poorno Chunder Shome for 
Respondents. - 

In a suit for purchase-money, oral evidence is admis- 
sible to show how the purchase-money has been appor~ 
tioned. 

Seton-Karr, J—THE pleader endeavours 
to make out that this case falls within -the 
ruling of the Full Bench reported at page 68 
of Volume V, Weekly Reporter, by which it 
was laid down that parol evidence was not 
admissible to vacy or alter the terms of a 
written contract. The present case is, how- 
ever, clearly distinguishable from that ruling. 
The oral evidence was here admitted merely 
to show how the purchase-money had been 
apportioned, and the Judge found, as a fact, 
that the-defendant did not appropriate the 
som of 2,000 rupees to the payment of cer- 

‘tain creditors of. the. plaintiff as he had 
agreed todo. We do not think that this 
subordinate arrangement really ‘varied the 
terms of the contract, or that it resembles 
the case of a person who seeks, by the intro- 
duction of parol evidence, to show that a 
deed, professing to be a deed of absolute sale, 
is, in effect, a conditional mortgage. 

Neither does the present case at, all resem- 
ble that reported at.page 267 of Volume VI, 
Weekly Reporter. 

We think the Judge’s decision is, legally, 
not to be impugned, - and we dismiss the 
appeal witir costs. . 

‘Norman, J.—I agree in this judgment. 
I desire to add a few words as to the facts. 
Tlie deed of sale stated that the purchase- 
money “ was paid, and that it was necessary 

. to give possession to the purchaser.” 

Possession was, however, uot given, but the 

seller remained quietly in possession for two 


years. The purchaser then sued the vendor 
for possession, and the vendor brought. this 
which is the eross-suil for rupees 2,000 in 
respect of the purchase-money which he 
alleged remained unpaid. It is clear that 
the sale was not completed, no mutation of 
names in the Collectorate, and no change of 
possession took place; and it appears to me 
to have been quite open to-the plaintiff to 
shew that this was the case, and that thé 
money was not paid, notwithstanding the 
statement in the deed of sale to the con- 
trary. ` 


The 25th April 1867. 
Present : 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Review—Full Bench Rulings. 
Case No. 3111 of 1866. 


"Special Appeal from a decision passed by 
the Judge of Beerbhoom, dated the llth 
September 1866, reversing a decision 
passed by the Principal Sudder Ameen of 
that Ristrict, duted the 2nd alae | 
1866. 


Allad Monee Dossia (Defendant) appellant, 
versus ` 
Joy Sunkur Roy (Plaintiff) Respondent. 
Baboo Mohinee Mohun Roy for Appellant, 


Baboo Onoohool Chunder Mookerjee for 
Respondent. ` 
When the decision ofa Lower Court is adinitted to 
review, the suit becomes in all respects a new one, and 
its decision will be guided by precedents then in force, 
e.g. by a subsequent Full Bench Ruling of the High 
Court containing an exposition of the law contrary 
to that which prevailed at the time when the decision 
sought to be reviewed was passed. 

Glover, J.—Tuis was a suit for resump- 
tion, and was, originally decided adversely 
to the ryot. More than 90 days afterwards, 
the defendant applied for a review of judg- 
ment on the ground of discovery of new 
evidence, and the application was granted. 

In the interim, the Full Bench of this 
Court had decided (in the case of Thakoor- 
anee Dossee) that in suits for resumption 
of this nature, the onus was on the zemin- 
dar to prove that, at some time subsequent . 
to the Decennial Settlement, the land in ques- 
tion had paid rent, and not on the ryot to 
establish his lakheraj ; ; and, acting on this. 
later view of the law, the Principal Sudder 
Ameen dismissed the suit of the zemindar. 
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The Judge, however, on appeal, held that 
questions which had been finally decided by 
competent tribunals, could not afterwards -be 
re-considered “ merely in‘ consequence of a 
decision „having been passed by the High 
Court modifying the law or. practice which 
prevailed at the time of such, decision”. 
He, ‘therefore, went into the question of 
lakheraj, laying the onus on the ryot, and, 
finding him unable to discharge it, goro, the 
zemindar a decree. 

-It is urged in special appeal that the 
Judge was wrong in this view of the law, 
and we think that the objection is well 
founded. The first Court had the power, 
under Section 876 of the Civil Procedure 
Code, either to admit or reject areview, and its 
order admitting the review in question was 
not subject to appeal. The fact of more 
than 90 days having elapsed since the date 
of tho original judgment had nothing to do 
with the question, as there is no limit of time 

_under Section 377 if the party applying for 
review show just and reasonable cause for 
not having preferred the application within 
the proper period. 

After the decision was admitted to review, 
the suit became, in all respects, a new one 
between the parties, aud its decision would 
of course be guided by precedents then in 
force; and if there existed at that time a 
Full Bench ruling of the High Court direct- 
ing the “ onus “probandi” in resumption 
suits to be laid on the plaintiff, . the 
Lower Court was, we consider, bound to 
follow that ruling which was not, as the 
Judge supposes, a “ modification” of the 
law, butan“ exposition” of it as applicable to 
the present'stato of resumption cases. < 

We, therefore, decree this appeal and 
reverse the Judge’s decision, restoring that 
of the Court of “first instance. Special re- 
spondent will pay all costs of suit. 


The 25th April 1867. 


: Present: 


The Hou’ble H. V. Bayley and Shumboonath 
“Pundit, Judges. 
Joinder of causes of action—Hoon- 
< dees, y 
Case No. 3302 of 1866. 
Special Appeal from a decision passed by 
the Judge of Dinagepore, dated the 24th 
September 1866, affirming a decision 


passed by the Sudder Ameen of that 
District, dated the 28th July 1866, 


Bugs Kishoree Chowdrain (Plaintiff) 
Appellant, 
g “versus 
Khema Soondurée Dossee, and after her 
demise, Rookinee Kant Bose, guardian of 


Tripoora Soonduree Dassee, minor, (De- 
feudant) Respondent. 
Baboo Mohinee Mohun Roy for Appellant. 


Baboo Doorga Dass Dutt for Respondent. 


A claim for a hoondee may be joined in one suit witha 
claim for the return of money paid in excess of rent,due, 


Pundit, I— Wer think the Lower Appellate 
Court is wrong in holding that special 
appellant could not sue for. recovery of the 
money paid by him in excess of his alleged 
rent, The grounds upon which the 
Court below has refused to try the case may, 
on trial, be perhaps considered to be good 
ground: for refusing. a decree, but they are 
not sufficient to refuse that trial altogether 
as has been done. 

Under the precedent of the Fall Bench, 
page 174, Volume VII, Weekly Reporter, 
(wide also page 127, Volume III, Weekly 
Reporter), we think the special appellant 
could join the claim for hoondee with his 
claim for the return of the money. 

We, accordingly, remand the case to be 
re-tried, with reference to the above remarks, 





“The 26th, April 1867.’ 
Present: 


The Hon’ble H. V. Bayley and Shumboonath 
` Pundit, Judges, 


Sale of tenure (under Act VIII of 
1835). 


Case No. 231 of 1866. 


Application for review of judgment passed 


by the Hon'ble Justices H. T. Raikes and 
-Shumboonath Pundit, on the 12th March 
1863, in Regular Appeal No, 215 of 1860. 


Mr. A. J. Forbes, Plaintiff (Appellant) 
Petitioner, 
versus 


‘Protap Singh Doogur and others, Defendants, 


(Respondents) Opposite Party, 
Mr. A. T. T. Peterson for Petitioner. 


Messrs. R: V. Doyne, BET Allan, and C. 
Gregory for Opposite Par ty. 
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„In a suit to set aside 'a sale in execution of a decree 

for arreats of rent due up to .Aghran 1262, the plaintiff, 

who clained under a deed of conditional sale, was held 
` not éntitled to a decree on the following grounds :— 

: . C1). He was nota registered tenant at Fhe time of the 

sale, but a sezawal was legally in possession. 

~(2). Tbezemindar need not ordinarily look “beyond 

his register for sale of a tenure of a registered Jefaulter, 
(8). The plaintiff never tendered the arrears for which 

the salé was made. 

=(4), Under Act VIIL of 1835 no separate attachment 


of à mehal or notification of sale in the, Mofussil is neces- |” 


sary in order to render the sdle valid. ` 

nO). The change of date of-sale from a r: holiday to- the’ 
next advertized public gale day, i is not in*this case such 
a postponement of the sale a8 to require any new- -distinct 
notification, 

);46). A Sale-is not invalid because it is not for the fail 
complete arrear due at the end of the year; if may take 
Plac at the end of the year €or such arrears ‘as may 
then be existing. ~ 

(7), ‘No fraud or collusion was yroved’ to justify the 
sale being set aside. .. 

(8). Jn this case not the rights and interests of the de- 
+ faulter, but the tenure itself passed, for the arrears due 

upon it, 

Poo). Attichment by the appointment ofa sezawal is, 

_ no bar to a sale for arrears due before such attachment. 

Bayley, J.—Tauis is.an application for .a 
review,of a judgment of Mr. -J ustice -Raikes 
and Mr: Justice Shumboonath. 

+ “There: was a regular, appeal before the 
- Sudder Court, No. 213 of 1860, decided by 
Messrs. Raikes and Steer on the 12th April 
1862, ‘atid another appeal- decided by the 
High Court on. the 12th March 1863. 

This application is for a review of the 
decision of the 12th March. 1863. The 
petition was filed on the 4th of June 1866, 
that is, more, than three years after the date 
of that judgment. 

The plaintiff's appeal from the decision of 
the Zillah Judge. was then dismissed, but, in 
so ‘dismissing, it, - this” Court relied mainly 

` upon the decision of the late Sudder Court, 
of the 12th April 1862. 

Intermediately ` between this date (12th 


' April 1862), and the filing of the application 


-for review, an appeal had been preferred by. 


the applicant to Her Majesty’s Privy. Coun- 
` gil against the ‘decision.of the late Sudder 
Court of 2th April 1862, and Her Majesty’s. 
Privy Council, on the 3rd February 1866,* 


reversed that “decision -of the, „late Sudder 


f Court. 


Ordinarily the -åecree of. Her Majesty’ 8 


Privy Council could not ‘have reached this- 
country: within six weeks,or two months of 
Jits issue ;- and this petition was filed on the 4th 
June. 1866," This delay of two months we 
considered not unreasonable, „TIu this view 
the: application. was. admitted, «and 
Hon'ble the Chief Justice, on the 18th ‘Feb- 
ruary last, determined that the review should 
be, heard: tiy, this Division Bench. < 


* Sée 5 Weekly Reporter, p. a 


u 


interest within one year, 
restore the mehals to defendant ; but, if’ not,. 


the. 


- Itis necessary, even at this late date” of. 
this protracted litigation, to repeat some of. 
the more prominent facts in order to come to... 
aright understanding of the points - to, bo 
decided. OOR 


A. J: Forbes, as plaintiff, “sued early- ia - 
1853 under Regulation XVII. of 1806. 
against Ali Reza, by his. representative 
Abbas Reza, to obtain possession of Talook 
Gowan and other mehals.~ Plaintiff, Ar J.. 
Forbes, alleged his title to them as sold‘-to:. 
him by a deed of sale. by Ali Reza on: ‘the. | 


13th Mareh‘1850. There was an ikrar. of 


contemporaneous date given:by plaintiff to-his 


‘vendor Ali Reza, to the effect that, if ‘thie 


sum due to plaintiff were paid off with 
plaintiff would: 


plaintiff was to enter into pessession.. `- 3, 
‘Defendant, on the same date, guve ‘A. PA 
Forbes, plaintiff's son, an assignment.on the 


‘rents of -1258 Moolkee,~ to the’ extent.. “of 


rupees 2,101 in part payment of interest due. 
A: D. Forbes held the lease of these villages 
ftom: 1258 to 1260 (M). Defendant Ali Reza; 
made no further payment to A. J. Forbes 3° 


and it was on this that plaintiff sued under” the 


law above mentioned, in order that the condi- 
tional sale. might be made absolute. 
: Defendant acknowledged in that suit that 
such.a transaction as, plaintiff alleged: had: 
taken place, but urged that, as the interest — 
had been paid, the sale to: plaintiff should 

be deemed cancelled. And the. plea ‘was- 
added that the plaintiff had not proceeded 
legally as required by Regulation XVIL” 
of 1806. . : 
`- The Zillah Court (Mr. G. “Loch), on the. i 

18th’ December 1854, held that plaintiff was. 


in-possession, and that defendant in no’ way. -. 
sliewed that plaintiff had been paid by the °° 


usufruct or otherwise. The Zillah Court, 
on these grounds, gave plaintiff a: deoree - for’ 
possession and mesne“ profits at the sum, 
claimed, > ° + 

. An appeal having been preferred: to, thes 
Inte Sudder Dewanny Adawlut, thgt Court, 
on the 22nd June 1857, held that it was 


for plaintiff A. J. Forbes as. in Aah 


sión. under a deed. of conditional sale, t 

render his accounts according to Regula. 
tion XVII of 1806, and to shew that he had 
not realized from his usufructuary poreon 


: the amount of the debt due- by defendant. - 


The case was ordered by” the -late Sudder* 
Dewanny Adawlut to be remanded, in order 
that plaintiff might produce such accounts, 


‘and. prove that he had not been paid by his ` i 
K “usuftuctuary possession. + Baths be — 
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`- The’ Zillah Court; on this remand,’ om: the | possession under. that décree, ‘he is ‘entitled. 
29th ‘March 1859, held that the plaintiff had’| to sue-to set aside the sale upon the grounds 
failed. to render the accounts Tequiréd,. and |-which he before urged with that view, ` 
had not shewn that the’ loan; Had not been |.’ II. ` That the sale in execution for arrears 
liquidated with- interest’ from- the uéufruct'|'did not pass the actual possession of the 
of. thè property. ` The Zillah Court, accord- „tenure to ` the plaintiff, but-only' the rights 
ingly, dismissed plaintif s suit; ~ -fand interests of the défadlter, which were at 

The plaintiff appealed to the’ late “Sadder that period. nil; inasmuch as plaintiff had 
Court .on the grounds.that the. defendant acquired ‘the legal.title and possession under 
admitted a balance due, and. that, therefore, | the decision of Her Majesty’ s Privy Council, 
such accounts as were filed were sufficient bolding bis conditional deed of sale to have 


to entitle plaintif to a decree, 


The late Sudder Dewanny ‘Adswint, how- |- 


ever, on the 12th April .1862, ruled. that 
there had been no sufficient compliance ‘by 
the plaintiff with thé law; or-with the order 
of that Court as to plaintiff's rendering proper 
aécounts, and proving thereby non-satisfac- 
tion of the. alleged debt. - 
A. J. Forbes'was-accordingly dismissed © 
On this there was van- application ` for 
review, : which was majected on the: Sist 
January 1863. a 
.A. J. Forbes then” dopieated’ to Her 
Majesty's: Privy „Council. Her ‘Majesty’ 
Privy Council decided: on the 4th February 
1866 that A. J. Forbes was entitled to 
‘possession’ by virtue of his deed of con- 
ditional sale having become absolute.. > 
In the meantime the zemindar, Protap 
' Singh, sued the. istmorardar Ali Reza, for 
arrears of rent due-up to the kist of Aghran 
. 1262, - or. 6th January 1855, and.. having 
got a decree, sold the tenure, . 
Plaintiff sued’ to‘set aside the sale. The 
Zillah Court dismissed his suit.” -Plaintiff 
_appealed to the High .Court. It was then 
held on the 12th of March 1863, that, as the 
former appeal:of the plaintiff in the fore- 
élosure case had been’ dismissed, the 
‘appellant was no longer'in a position to 
carry on this appeal, as “his right of action 
had been entirely lost below.: It was added 
that the pleader abandoned the appeal. - 
We thus come to the present stage of 
the proceedings, when (as has been stated) 
‘Her -Majesty’s Privy Council Having. re- 


versed the decision of the 21st April 1862. 


on` which the High ‘Court. rested their 
--dëecision of the 12th’ March .1863, ‘an appli- 
catiop for review was made nnd admitted for 
-hearing on the special plea: before’ men- 
tioned, 

The application now comes before us on 
these pleas — 

I. That, as'A. J. Forbes had a decree’ foe 
legal possession under the Judge’s order ‘of 
12th December 1854, now upheld . ‘by her 
a 8 Privy ‘Council, . -and.--obtained 


| become absolute, 

IEE That the sale of the tenure was 
fraudulent and irregular, and therefore inyal- 
id. ` 

IV. That the sale was. illegal, as plaint- 
iff had offered to pay- the rents. 

After hearing Counsel very fully on both 


The appeal of | sides, and such parts of the records as they 


required . to be beard, we ‘are clearly of 
opinion that the- plaintiff is not entitled to a 
decree to set aside the sale. 

It is. clerrly proved that the plaintif was 
not the registered tenant; that he did not 
seek to be. so all ‘after the sezawal was in 
possession ; ; that’ -the- sezuwal was legally 
appointed after a decree for the arrears up 
to Aghran 1262 ; that he was thus legally in 
possession ; that plaintif- did not tender avy 
rent as due up to Aghran 1262, while it was 
clearly ‘for these Tast specified arrears of 
rent, ‘and for that default, that the sale took 
place, and-not for thoss rents of Maugh 
which plaintiff alleged he tender ed. Fur- 
ther, plaintiff then gued to set aside the sale, 
not on the ground that he had tendered the 
rent due up to Aghran: 1262, for which the 
sale took place, but on’ the ground that he 
was in possession under the decree of the 
18th December 1854, and on the ground that 
he had tendered the rent for Maugh 1262, 
i>e. for a period subsequent to the decree 
obtained on the 28th February 1865, for 
arrears due up to Aghran 1262. Thus, then, 
these arrears for a- period anterior to the 
date `of- plaintiffs decree of 1854 remained 
unpaid and due undet the decrée for these 
rents against the istmorardar, Ali Reza, ‘when 
the-sale of the tenure ‘in execution of that 
decree took place. ` | 

It is true that plaintiff also alleged that he 
had applied to be registered in the zemiudar’s 


| serishtah, aud that bis request was refused. 


“The plaintiff also urged that the sale was, 
irregular, because it was not on account of 
arrears up to the énd of the yearin which 
the sale took place, and- because no procla- 
mations were’ properly issued in the Mofussil ; 
and, lastly,- because ‘the tenure -was sold 
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fraudulently at on inadequate price to the | which the sale proceeded was Act VIII of 


mooktear of the zemindar, defendant. 

The answer of the zemindar was that he 
did not know of the sale, and had petitioned 
the Commissioner against it, as brought about 
by the fraud of his mooktear Johobar Ali. 
This defendant also pleaded that the peti- 
tioner was not registered in his (defendant’s) 
(zemindaree) serishtah, while the istmorar- 
dar was so; that this defendant thus could 
not legally look to plaintiff for the amount of 
arrears due up to Aghran 1262 for which 
the mehal was sold. This defendant added 
thay plaintiff never tendered the arrears, viz. 
up to Aghran 1262, for dich the sale was 
made, and that, as long as the sezawal® was 
in charge as appointed under the Jaw, plaint- 
iff could not be registered or regarded as the 
tenant ; lastly, that the sale notifications 
were, in law, quite sufficient. 

The Additional Principal Sudder Ameen, 
upon consideration of these pleadings and 
the evideuce adduced in support of them, 
dismissed plaintiff’s suit on the 28th March 
1860, holding that the sale was made for 
arrears duc up to Aghran 1262 ; that plaintiff 
was not registered in the zemindat’s serish- 
thh, and that therefore the defendant, the 


1885, and that law requires only the pro- 
clamation in the Collector’s, and another in 
the Judge’s Court-houses; andit is clearly 
shewn, and not denied, that these proclama- 
tions were duly issued. The law requires 
no separate attachment in the mehal. 
Another objection taken is that there 
should have been a distinct and renewed 
proclamation, when the sale did not take 
place on the day first fixed. Plaintiff is, 
however, (as before shewn) not in a position 
to raise this point. But, here again, allow- 
ing for argument’s sake that he is, there is 
no illegality in what took place. The day 
first fixed being found to bea holiday, the 
date was changed to the next public sale 
day advertised in the Government Gazette 
for mcohals to be sold for arrears of Qo- 
vernment revenue, because that was a day 
when it was naturally to be expected that a 
large number of general bidders would be in 
attendauce, and-therefore the most advanta- 
geous date for all parties. There is nothing 
in the law to make this change such a defi- 
nite adjournment or postponement of the sale 
as to require any new distinct notification. 
It is next urged as to the alleged invalid- 


zemiudar, could not legally look to plaintifjity of the sale that it should not bave 


as the tenant. Further, that plaintiff would 
not be considered to have a right to be 
then registered as the tenant, as the sezawal 
was legally collecting ; and, lastly, that, as 
the arrears remaining unpaid then, viz. up to 
Aghran 1262, were on account of the 
default of the registered tenant, the istmo- 
rardar, the sale was necessary and legal. 

We consider this view of the Lower Court 
correct for the reasons it has given. 

It is now urged in argument that it is for 
defendant, zemindar, to show that the se- 
znwal did noé collect the balance due before 
the sale enn be pronounced a valid - one, 
But we canvot see that plaintiff, not being 
registered, or having taken action by which 
he could be entitled to be registered, nor 
having paid the arrears up lo Aghran 1262, 
the existence of which unpaid led to the 
legal process of sale, enn raise such a ques- 
tion as one on which he can successfully sue 
to set aside a sale thus legally made. 

Next as to the alleged invalidity of the 
sale on the ground of insufficiency of noti- 
fication and process. 

The plaintiff is, in fact, for the reasons 
before given, not in a position to raise the 
question; but supposing (for argument’s sike)' 
that he is so, we have to observe that it is: 
cleat from the record that the law under 


taken place, except for a full and complete 
arrear due at the end of the year. But the 
law does not so enact. It enacts that sales 
shall take place at the end of the year for 
such arrears as may then be existing and 
recoverable under the rent laws, 
Furthermore, it is pleaded before us that 
the defendant, zemindar, should have 
taken notice, before the sale, of plaintiff's 
decree and of plaintiff’s possession under 
it; But it has been repeatedly held that 
the zemindar may sell any tenure where 
the arrears are those due by the default- 
er who is registered in his serishtah, 
as was the case here; and in this case 
the heirs of such defaulter were the 
parties against whom the decree was given, 
in execution of which the sele tock place.. 
Lf plaintiff wanted to save the tenure from 
sale, he should have tendered the arrears 
up to Aghran 1262 for which if was about 
to be sold in execution of that decree (not 
other rents which he did tender}, and got 
himself registered by the zemindar, or on 
refusal, proceeded by action at law to enforce 
such registration. Plaintiff, however, took 
neither of these legal courses ; and, therefore, 
hecannot now successfully urge that his 
formal possession by the symbolical means 
used by the Court’s Officer gives him a title, 


— £60604 - wu 





in such a case as this, to set ‘aside a salo 
otherwise legal. 

Another point to be noticed is whether 
the sale should be set aside with: reference 
to the Full Bench .-ruling of this- 
of 13th, March 1867, or on “account of fraud. 


We do not think fraud is proved, although |. ` 


it did for. some purpose: suit the zemindar, 
defendant, ; to. repudiate, or. pretend to: re- 
pudiate the acts of his- agent at- the.sale. 
There is nothing. to show- any ‘collusion’ or 
fraud such as to justify the sale being set 
aside as no real-sale. 

Then as to the ‘question raised in- the 
petition. whether rights and interests only 
or the tenure itself passed, we think that 
as plaintiff- cannot show (for the reason 
before given) ‘that he had any right to stay 
the sale by any- legal transfer of the rights 


and interests of the defaulter to plaintiff or |. 
by plaintiff's occupying his, the defaulter’s, |: 


place as registered tenant, or as having made 
payment of the arrears..due up to, Aghran 
1862 (for which arrears the tenure was sold), 
this point cannot-be taken by kim. But, in 
fact, the tenure in this ense did pass, for it is 
one of those cases contemplated by the Full 
Bench ruling cited, where, by .the ‘terms 
of the gsupnud or lease, it isnot the rights. 
and interests, but the. tenure itself which 
passes if the arrears due upon it: (including 
Government revenue undertaken to`- be 
paid, as, part of; the tent) should not’ be 
paid. mee, 


‘The last pot dg ie that the defendant 
should ‘have shéwu, that there was-a balance 
due, after the sezawal’s- collecting what he 
might have done, before the sale could be held 
to’ be a valid one. But the sale ‘was for 
arrears: due up to Aghran -1262, ‘arrears 
which the defaulter, whose tenure was liable, 
had to-pay (or some’ one on his behalf) 
as for that period ‘of default. Those ‘arrears 
not being paid, the decree -against thé de- 
faulter ° (not against another - party) was 
given, and in execution of that decree the 
sale took place. That -sale ‘could, in our 
view, legally take place, quite itr oe of 
the sezawal and his’ collections, “his 
accounts, ‘all which were matters of date 
subsequent to -Aghran: 1262, the date of' 
arrears of. rent being due for which the 
sale took place. Attachment by appointment 
of a sezawal legally follows as an independent 
act. But for satisfaction’ of ‘arrears, due- 
before such attachment, the teûure is legally 
liableʻto be sold in stich’ a case as this + 

After, then, a full consideration of all the 
circumstances in this-case, we see no reason 
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np 5 The, 26th Apri 1867. 


aaa . Present: 


The Hon’ ‘ble G. “Loch andi o. P. Hoblionso 
Judgês. l f 


Sale ia ‘execution (Reversal of—as 
fraudulont)—Adverse: title—Share- 
hojders. a oes 2 


: a Cases Nos.. 3218 and 3219 of 1866. 


Spenat Appeals from a decision passed by 
` Mr. H. S. Thompson, Pr incipal Sudder 
Ameen. of Backergunge, dated the 19th 
.Septembér 1866, ‘modifying a .decision 
passed by Moulvie Suminooddeen, Sudder 
Moonsiff of that District, dated ine 25th 
January 1866. at re 


Chundee Churn Roy (Defendant). Appellant, 
f ; versus a ek ee g 
Ram. ‘Coomar Dutt (Plaintiff) and others 
` (Defendants)’ Respondents’ 


Baboos Kalee Mohun -Doss and Nitmonee 
Sein for Appellant. 


 Baboos: Sreenath Doss and Chuhder 
Madhub Ghose for Respondents. : 


Thita suit to set aside certain sales in execution of æ 


, decree as fraudulent and collusive, where theonly ques- 


tion raised in the first Court was whether or not certain 


-persons had bond: fide conveyed certain shares in the 


estate -purchased by the decree-holder previously to the 
passing of the decree in his favor,—Heip that it was 
not competent to the Lower ‘Appellate Court to enquire 
into the tithe or interest- of any shareholders in the 
estate -in dispute, not paries to the suit, as adversé to 
the title or interest of the decree-holder. i 


- Hobhouse, J.—In these cases the. apaaial 
appellant, defendant in the’ Court of first 
instance, obtained a decree against certaia 
persons, viz. ,Ram Kanaye, “Ram Comul, 
Kisto Mohun, Boydonath, and Mohan- Chun- 
der Manjee,.and in execution of this decree, 
became himself, by purchase, the possessor of 
16 anhas of an estate called Oosut Talook, 
Shib Ram Manjee, alleged to be the property 
of the above judgment-debtors. ; 

(2 


. _ the, other persons above mentioned, 


ae on 
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Special ipaaient | in No. 3218, plaintiff 


‘in the Court of first instance, sued to set]. 


'ašide this decree and sale, on the ground 
that, previous to the decree, é.'e. in the year 
‘1864, he had, by three several deeds of sale, 
‘purchased _ 12 ‘annas 16- gundabs of the 
estate in question from certain of the judg- 
‘ment-debtors and from thiee ‘other persons, 
‘not judgment-debtors, viz. -Ram Gopal, 


“Golack- Chunder, and 4 ladies, the alleged , - 


Heirs of.Gopee Kisto. | 
É “The Court of first instanco found the 


‘above ‘gales ‘to be fraudulent and collusive, | 


‘and dismnissed the suit; , 
~The ‘Lower. Appellate Court found ‘that 


the. ‘above sales had, in fact, taken placé; bit’ 


‘that, inasmuch.as they: were executed under 
suspicious circumstances, and “inasmuch ss 
the -vendee (plaintif) never had possession 
under them, therefore they were not trans- 
fers. binding on the decreé-holder quoad 
‘the interests of the judgment-debtors, but 
` yet-that they were transfers binding on the 
déecree-holder- guoad’ Ram Gopal and the 
-other persons above named, who were not 
judgment-debtors }' and tlie Lower Appellate 
Court, therefore, released certain shares of 
_the estate said to be the shar es of the above- | 
named persons, . _ 


This finding is, we. “concur “with, mel ga 


learned Counsel , for special appellant, bad | 
ig law. ~, 

` No question was raised in the Court ‘of 
‘first instance as to the title or interest of 
any shareholders in the estate in dispute as] . 
adverse to the title or interest of the decree- 
holder.: The, only question that was raised | 

was this, viz. whether or not certain. persons 
had bond jidé: conveyed’ certain shares in 


+ the estate purchased by the decree-holder 


i prévious to the passing of- the decree in, his 
favor.” - i 
The: ‘Court’ of “first: instance distinctly, and, 
-the Lower Appellate - Court in substance, 
found as facts that there was no such bond. 
Jide convéyance, and it followed that plaint- 
_ iff’s, special ‘yespondent’s, suit fell. to -the 
ground, and .was rightly dismissed iz ‘oto. 
.by the Court of first instance. . 


»..In this view of the, case we decree this. 
special appeal ‘with costs in this and in the: 
” Lower Appellate Court ; but; in doing so, we’ 
‘desire to-express that we do-so without: pre=' 
judiċe ‘to any rights which Ram Gopal -and° 
not 
judgments-debtors of the special respondent, 
; may think that they. have. 


> (No. 3219-is;` ‘by’ ‘consent of parties, gov- 
erned by the judgment in this case. © ~ - 








uja Fall Bench: 


The 26th April 1867. 
Present: 


The Hon'ble J. P. Noiman i W.: s 
Seton-Karr, Jadges. 


Jurisdiction (of Civil Court)—Suit. for 
„possession and- mesne'` profits.” i 


Case No. 2284 of i866. 


Special Appeal ‘from a- eoii eae by 
‘the Additional Principal Sudder Ameen” 
; “of East Burdwan, dated the’ 6th June 
- 1866, reversing a decision’ passed by the 
` Htoonsiff of that District, dated the om 
= September 1865; ' 


i Para Chand Zurgur (one of the-— 


Pe Defendants) Appellant; «+ p: 


` versus 


ees Datt (Plaintiff) and otters i 
(Defendants) Respondents. 


+ Houlvi Syud uhinei “Hossein for 
Appellant, 


En 


-Baboo Lssur Chunder Chuckerbutiy f for l 
eopardi, Saha ke 


-A suit for possession and mesne profits may- be. 


brought i ina Oren Court,- OEE ve ee 

`, Seton-Karr, J J—Tar’ only point taken” i 
before us'is that the suit should have “been 
brought in the Collectorate, “and not-in the 
Civil Court. This point was never taken in 
either of the Lower Coutts, though ofcourse 
it‘could be entertained ‘before us~if made. 
out satisfactorily and clearly. But it appears 


| that the defendant set up. an adverse ` title - l 


fo the plaintiff; and, independently of. this, 
‘itis been riled that’s plaintiff, suing for 

possession and mesne profits, as in the present ` 
case, may bring his suit.in the Civil Court. 

‘See ease of Shib Pershèd Chuckerbutty, 9th: 
June 1864, A similar principle has been 

acknowledged lately in acase decided: by 

- The point is, ‘therefore,’ 

untenable, and” we dismiss the appeal ‘with 

costs. 


1867.) Qiwi >. 


The ‘26th: April. 1867." -: 


. Present? pea Ae Bale 


The “Hon'ble J. P. Norman and, W.. S. 
7 “Soton-Karr, Judges, : 


Section 9 Act VI of 1862 B. c. — ` 


An Se Measurement.: - raS EN 
Case No. 3334 of- 1866 under Aat x 
_ of 1859. me Vee T : 


Special Appeal fon a decision passed by 
the’ Judge of Dacea, dated the’ 16th July - 


1866, affirming a. decision passed -by the 
_ Deputy Collector of: that District, ‘dated 
- the. 21st March 1866, . wae oe 
Mr. J. P. Wise (Plaintift Apțellant, 
versus 


Ram Ohunder’ Bysack (Objector) and others 
(Defendants) ’ Respondents. 


Baboo Mohinee Mohun Roy | for Appellant. 
Baboo Kalee Mokun Doss for Respondents. |, 


Under Section’9 Act VI of 1862 B. .C., only a proprietor. 


who-is in receipt of the rents of an estate or tenure, has 
a right to make a general. survey and measurement of 
the lands comprised in such estate or tenure. 


Norman; J.—This is a. suit brought by 


property by. conveyance from the mortgagee, 


and 12 annas.as purchaser, of a certain. 


shikmee tenure, seeking to establish ‘his 
right to measure the lands comprised in the 
estate. -5 


The Judge, has diouiisad. the, suit ‘upan | 


the ground that Act VI of 1862, Bengal 
Council, “ was never intended to give the 
“ Revenue. Courts.power, to decide -between 
“A ‘ conflicting claims under equal titles, but only 


“ to -give assistance “to. proprietors when, | ~- 
£ resisted by squatters, and others, either | 
« forcibly.: resisting’ measurement,. or setting © 
“ up.subordinate tenures.. which they: could - 


“not establish, tine 


The words.of the: 9th” Section of Act VI |- 
- Every proprietor á 


of 1862 are as follows :— 
“of an-estate or- tenure, or other- -person {z3 
“receipt of the rents of an estate or tenure, 


“hag a. right of-making> a. general survey | 


“and məasürement of the. lands” comprised 
“in such estate or tenure,” &e. 
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the plaintiff who- claims 4-annas of certain | Case No. 3290 of 1866 under Ast X of 1859. f 


©- 6th October 1866, .médifying a decisionf 
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It seems clear’ Tat the expression. “in 
receipt of. the rents,” overrides ‘both the 
prior members’ ‘of the sentence, and extends 


-J| not only to “ other, persons,” but also to the 


“proprietor „of the estate “or tenure.” In 


‘the present case, the plaintiff has not, by his 


plaint, ventured to state- distinòtly. that, he. 


| is in receipt of the-rents, and it is. clear that- 


the suit is one to-establish a title.under some 
conveyance made to‘ him very shortly befora — 
the ‘institution of the present suit. It is 
nota suit in which a zemindar in quiet 
possession ' „seeks to enforce the- ordinary 
rights-of a zemindar against his tenants. , 
wi is clear that the plaintiff's case does not 
comé under- the words of the 9th, Section, 
and we. are perfectly convinced that that 


Section:never intended to giye a party à 


right to sue for possession of land under color 


| of the assertion of a right to measure, 


We dismiss the appeal with costs and in- 
terest. 













The’ gar th , April 1867. 


‘Present: ae 
~ The Hon'ble J. P. Norman ‘and W. 8. 
Seton-Karr, Judges. 


Jurisdiction — Section 2% Act’ X of r | 
1859--Suit against Agent for Rent - 
received in kind. ; : a 


Special- Appeal from a decision pássėéd , by f| 
-:the Judge of East Burdwan, dated thel 


passed by the Deputy. Collector of Wes | 
. Burdwan, dated the 30th June 1866. . j 


2" Koylash Chunder Ghose (Plaintiff) 

ae : ‘: Appellant, 

E i versus. : 

J onmojoys Shyam (Defendant) „Responde fe 
Baboo Kalee Kishen ‘Sein: for Appollan d 


` Baboo Kishen Bucca.: Mookerjee for f 
Respondent. 


A suit for the value of rice- recdi ved as rent E 
Agent, will lie. in the Revenue Court under Sectio) 24 
Act X of 1859. - 


E si 
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+ special appeal is-whether the Judge is right 


oe ‘agents in the course of such employment, 


_ value of rice paid -as rent, is comprised in 


> + inspection of the same,, that tlie plaintiff has 
‘brought his claim for rent in money which | 
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~ Seton-Karr,:J,.—Tae -main point in this 


in holding that’ a suit, for the value of rice 
‘received as rent ` by the agent, will not lie 
against-that agent under Section 24 of Act 
X: of 1859. By that Section suits may be 
brought by zemindars against agents “ for 
~“ money received or accounts kept by- such” 


“ or for papers ‘in’ their possession.’ Tte 
- ‘question, then, is whether à suit for the 


the’ words- “£ money received” or ‘ accounts 
~ kept, ” it being, obviously, -not ‘intended -by 
. the words.“ papers in their possession.” - 


-It seems that the plaintiff had previously 
Jecutited a. suif against’ the. defendant, for 
‘his accounts, whereupon the defendant put 
‘the’-accounts into Court,. and it'is from 


has been decreed, as -wellas for the ‘rent 
paid in kind, which has: been “disallowed. 
‘Thé-Fespondent, ‘we tay -obsérve, takes a 
cross-appeal, tò thè effect that-no set-off hus 
been allowéd chim for- his -salary. and for 
~the’- expenditure ' of . collection, and that 
the Judge, for. these’ items, has wrongly | 
referred him to-a Civil suit. The first point, 
however, to be settled’ is whether the action 
will lie in the Collector’s Court for the 
-yalue of’ the rice received as rent under 
Section “24. ae 


The point appears to be a- novel one and 
not to have been discussed or decided in any 
previous’ judgment of a Divisional: Bench.’ 
But'I am inclined to construe the Act. differ- 
ently from the Judge.: The framers ‘of the 
law,-as the Judge remarks, were perfectly 
well aware that rents were paid in kind" in 
maby. parts of the country to which the law 
was, intended to apply. And it: would seem 
‘tobe. au anonialy | that a zemindar might sue 
‘an‘figent for money received as rent inthe 
Collectorate, but that. he would have ‘to go 

„tò the Civil- Court to sie bim for. rent 
‘yecéived in kind. -I` thiuk we should con- 
strue the law liberally, and so as to avoid 
‘multifarious litigation, and: that we “may 
“fairly. say that by the custom of ‘some parts 
Jot- the country, ‘rent in kind is money or 
money’s worth, and. that.it was intended 
thaf agents should be sued for rents uiider 
the Clause j jü question, in’ whatever ‘shape 
the rents were received. 

On the whole I prefer this view- of ‘the 
‘Jaw to that which was also ‘pressed, on us: by 
“the pleader- for the etal viz; ‘that. the 
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counts kept by such agent in the course of 
such employment.” The law does not say 
“for an account” but‘ “ ‘accounts ` kept,” 
and this term would make the defendant 
‘liable to give in his account of receipts, i. e.s 
his own papers ‘as well as the zemindaree 
books and papers which would be included 
in the other term “ papers | in his posses- 
sion.” J admit that it is possible to argue. 
that, under the words “accounts kept . by 


from the ryots: in whatever shape. ' 
prefer torest.my judgment, reversing.that’ of 
the Judge, on the broad principle that “ money 
received” should be applicable -to whatever 
represents money or to money’s worth. 


to the Judge te decide what.amount of rent 
has been received in kind by the agent; and 


| at, the same time I would direct the Judge 


to take into account, the claim of the de- 
fendant to a set-off on account.of . salary, and 
expenses. a 


5 - 


The argurnent of the réspondent. that a 
second suit will not.lie because a previous 


him,.and those accounts have been put into 
Court, ‘seems to me altogether untenable, ` 


Norinan; J.—I concur in the’ soulusion 
above. staied.. By Section. 24. of Act X, 
zemindats are empowered to ‘sue their 


‘agents for the money received or -accounts 


-kept by such agents in the course of such 
employment or for papers in their posses- 
sion. `The language is not very well chosen. 
But: Section 33 shews that “ suits for. 
accounts” means “suits for the delivery of- 
accounts,” and not merely suits for the deli- 
very of account books kept .which: would 
properly. come under the head of suits for 
papers, Now, in a suit for an account, the 
accounting party can only discharge himself 


| by showing that he has paid or accounted 


for all the money’ or othér property, that has 
come to his "hand, ‘and. for- which ‘he is 
accountable. And in the present case, if 
the defendant ‘has not accounted for ‘rice 
received, he may. be declared accountable for 
it, and a decree. may be given for the value 
of such rice; I understand the-former.svit 
to have been in-feality a suit for the books 
of accounts “and papers. . The a. will 
go into the whole account. 


In ‘this view. I would ‘remand the casa 


suit has. been: brought for. accounts; against ' 


defendant would be liable to account for this ` 
‘portion of the claim under the terms “ ac- 


` 


‘such- agents,” an agent might be-called on to` ` 
account for what he had actually taken _ 
But I` 


L50/.] ` Une 
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-e The 27th: en 1867. 


* 


‘Present: : 


athe: Hon'ble J. P. Norman. ‘aa W ‘8, 
~ Seton-Karr;. Judges. : 
Uniform payment of rent for 20 Toara 
‘ r — Evidence. - : 
; Case ‘No. 3120 .of 1866 under“ Act : x of 
“1859, ee 
Special: Appeal from a decision pied by 
the Judge of Dinagepore, dated the” 7th 
September 1866, affirming a` decision 
passed by the Deputy Collector of ‘that 
District, dated the 28th ‘July is66: | 
Komul Lochun . Roy (Plaintiff) Appellant, 


¥ 


x Versus 
Zumeerooddeen Sirdar and another _ 
(Defendants) Respondents. 
` Baboos . Gopal- Lal Mitter and Greeja 
Sunkur Muzoomdar for Appellant: ` 
Baboos Kallee Kishen Sein- snd Nil Ma- 
dhub Sein for Respondents. 


Uniform payment of rent for 20 years may be presumed. 
without proof of such payment for every separate year, 


Seton-Karr, J.—Wex seo nothing illegal 


or defective in- the decision of .the Judge.. 


It iè not illegal for him to draw an inference 


‘of uniform payment for 20 years on the evi- 


dence whith shews that’ one rdte;has been 
‘paid during and over that period; although 
there-may be some gaps in the evidence, 
and although payment..for every, separate 
year may not be proved. Thê gaps, how- 
ever, are said to be for short periods, . * 
The Judge; moreover, remarks that. the 
- plaintiff made no attempt to rebut the docu- 
ments producéd by the defendant. We find 
` that the taking of the evidence of the wit- 
nesses of the plaintiff was postponed by the 
Deputy Collector until the ‘defendant’s evi- 
dence should ‘have been’ taken. 
request appears to have been preferred by 
the plaintiff after the evidence for the de- 
fendant had been recorded, and in-bis appeal 
to the Judge, the” plaintiff never laid any 
stress on this point, nor did he~ declare that 
© he-was ready to produce rebutting evidence. 
He confined hiniself to-impuguing the’ dè- 
fendant’s-evidence by general objections. 
- There seems no-force in the appeal whieh 
we dismiss ‘with costs. 


` Norman, J:—I entirely “-coneur. “The 


plaintiff's vikeel contended that ‘there “can-- 


“not be a presumption upon a presumption, 


Se 


: ‘raising ‘the presimption under Section. 4, and 
“nothing less is sufficient. 
; payment: may be proved by evidence’ very 


“No further, 


-children, reside there, 


-But such uniform 


much short of.’the- production of the 
receipts for each -and every year. during such 





period. An this case fhe proof was moune 
dant.: ` : 
n REN "Tho 27th April 1867. 
i ` Present: — ; 
The Hon’blo L. S. Jackson and W. Markby, 
Judges. 


Jurisdiction — Section 8 Act XI: of 
1865—Residence. 

Reference to the High Court by Mr. C.D. 
- Field; Officiating Judge of the Principal 
- Court of. Small Causes at Kishnaghur. 
-Por gash Paray, Plaintif, 

versus Pa ie 
 Hachim Khansamah, Defendant. 


~A suit is not maintainable at K against a defendant 
who is employed as a domestic servant at 3f, and who is 
not shown to have any immediate or early intention of 
retnrning to K. where his family are continuing to reside ; 
the word “ dwell” in Section 8 Act XI of 1865, it being 
held, must be used in the strict sense of actual re- 
sidence, 


` Case,—Tue point -of law which I beg 
to refer for the decision of the High Court 
in this case concerns the meaning of the 


-word “dwell” in Section 8 Act XI of 1865. 


This Section is as follows :— “ Courts of 
“ Small Causes may try all such suits as are 


“¢ described in the 6th Section and thereby 


“ made cognizable by Courts of ‘Small Causes 


«if the defendant, at the. time of the com- 


“ mencement of the suit, shall dwell or 
“personally work for gain or carry on 
“business within the local limits of the 
« jurisdiction of such Courts,” Se.’ 
‘The defendant: in the present case is a 
khansamah, and it’ is. admitted that he is 
in service at “Monghyr, and was so-at the time 
of the commencement of this suit His 
baree or home is- within this jurisdiction, 
and his péople, including his wife and 
He will, in all pro- 
bability, return thither when his: present 
service.is ended-; and, when he ‘takes other 
service, he may again leave his home to 
follow his master. ‘Can he be said to “ dwell” 
within the ‘local’ limits of the jurisdiction 
of. this, Court within ‘the. meaning of the 
above quoted Section?” 

. I think not, for the-following reasons :— 


and no doubt itis true that the, existence of -é Dwell” would seem to be synonymous 


uniform payment for the entire period: of 20 
years might | be -proved for the purpose ‘of j his domicile or home,” 


> 


‘with “be resident,” and -not with * have 
such residence ‘being 


AIS. =. Civil - 


real ‘and actual, and ‘not ‘only. probable ind 


possible at some future indefinite times.. It 
was: 
. -Court „Act inthe case of. Macdougall vs. 
Paterson; 11 aes B., 755, that, where: a 


person has a “permanent place of dwelling, 


g he cannot be said to-dwell .at some other: 


place where he Das- lodgings for a tem- 
porary purpose only:; -but. the Indian Act |- 
expréssly declares (Explanation A to Section 


: 8): that, “where a-person has a permanent- 


as “dwelling at one -placé, ‘and also a lodging 
- at another - place for a temporary purpose 


“ places in ‘respect . of aty cause of action’ 


- “arising at: the place. ‘where he has such 


Ko temporär y lodgińg.” ‘The law, however, 
does not say, “ and also in’ respect of any 
cause-of action arising at the’ place where 


` he has such’ pérmanent dwelling. ” Tf A, there-- 


. ` foré, had a-permauent dwelling at Hooghly 
-anda lodging: for a” temporary “purpose at: 


An respect. of: any- cause of. action ‘arising 


Ye'sued at Hooghly. alone. If, therefore; the. 
: defendant. in the present case has a “perma 
~ ‘nent dwelling” ° at Kishnaghur within. the 
meaning of the law,.he.can, be sued at Kishna-. 
ghur alone, and if plaintif?s case be thrown 
out here, he will have no remedy. at “Mon: 
ghis 


_to' which’ the return of the -defendant is 
uncertain, remote, and contingent? If. the. |; 
~: defendant, had ‘merely’ gone to Monghyr.to | 


-transact. some ‘temporary *: business which-| 


< would make a:delay of a few” days. or even 
-' weeks, I woùld. find no difficulty. ° 
-< In-the casè of Macdougall vs. ‘Patersoit | 
“alr eady quoted, : the “plaintiff , resided ‘at. |. 
‘Inverness and came ip every year to London 


~ for-a few- months: to- transact, business $ his 
pérmanent ‘dwelling wasi held :to be,- at 


Inverness. In-the case of Kerr. vs. Haynes 
(29. L-J. Ñ 8., O: B.;°70) the -plaintiff |. 
occupied `a house at Margate’ as his home, 
~. but‘at'the'same time cartied on business, and- 
occupied’ houges:.in London,. sleeping there |. 
‘three: or: four, nights every week.. It was held 
‘that Be must’ be ‘considered as ‘having “dwelt 
“ at ‘Margate’? (see, Davis’s Practice: and Evi- 


* | fenes’ ofthe County Courts; p- 19-; -also | 


Pollock and-Nicol’s.-County Court Practice, 
p: 58). ~ Now; in- both these - cases, 
: especially in -the letter; the return.of’the | 
person to’ his’. “ dwelling,” Was tolerably 


` 
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decidéd undėér` the. English - County” 


: ‘whe had gone to 


more, 
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certain within a-definite time. They differ. 


, materially from the case of a servant whose 
services may last for years, perhaps, for the 


whole period of his life, and whose return 


-home at any time partakes more of the-nature 
-of a visit than otherwise, 
' that a line must be drawn, somewhere, . but 


-It seems to;me 
is nót very easy to decide where to draw’ 
<A shopkeeper residing. at Kishnaghur;. 
to Calcutta: merély .to -buy,.a. 
stock óf goods, would clearly be within the.. 


i jurisdiction ‘of the Court ; bùt a- .coolis-whò 
a had ‘gone to ‘Assam or the, Mauritius: ‘and’ 
ze only, he shall be deemed to dwell at boih.) 


had expressed *his intention: of retarning k 


when he had made some “money, . could not . J 


be:-sued ‘during his absence from, home., I . 
‘think each case Mist’ be decided on its © ‘own | 
merits, „having regard ‘to’ the- defendant’s’ 


"return in the ordinary course of things Within, 
‘a reasonable’ or, definite - period, ` 
. present. case the return, though- possible’ at” 
. some- future. time, is not: certain or even: pro- 

K Serampore, -he’eduld be sued in’ either Court |’ 


In thè: i 


bable within any calculable period ; and on 


; i this account, I would dismiss the case. 
àt Serampore ; but'in respect of any cause of |? 
-action-arising at Hooghly, he could, I opino,- 


: I may remark that Section.8 Act XI- of - 


| 1865 differs materially from Section 5. Act 
IVIL, of.1859 -which permits a, suit “to. þe, 
‘brought in all, other cases (excepting those’ 
of immoveable property) Jirsi, if thè- cause 


‘of action shall have: arisen, or, secondly, ‘the: 


i defendant at the -time of commencement of, 
: the suit shall dwell or ‘personally - work ‘for 
: ae gain. within such limits. 
i- What, “then, i isa “ permanent “awelling*¥| 

= Can that be- called’ a permanent dwelling.,| 


The mere facet of . 
the cause of action. haying- arisen” within, 
their local limits’ does not give jurisdiction: al 
“to the Mofussil Courts’ of Small Causes, ` 
; (See also Section 28 ‘Act IX: of 1850’ a8? -to 
‘the - distinction bétween their ‘jurisdiction’ 
and that of the Calcutta , Court. of Small 
; Causes), i f 
‘The judgment’ of the High, Court: was, 
"delivered as follows :—~ pi 
Jackson, J.—I ain of “opinion, that the 
‘Judge was right in holding that this suit is 
not maintainable against the defendant ‘at 
Kishnaghur,: The defendant; it appears, ° ig’ 
‘employed as a domestic servant at Monghyr;- 
from which place he is ‘not shewn to have- 
any immediate or early intention of returh- 
ing, though his family. reside at ‘his perma- 
nent home in the Kishnaghur™ jurisdiction; : 
_I think the word “dwell” must be used in 


‘the strict sense of acttial residence, and: that - 


“the defendant in this case- really dwells’ for 
the time being’ in Monghyr, -The . place 


where: he is in, service of, the, nature describ-. = 


ed cannot be looked upon, I think, as a ~ 
t lodging - for a. temporary purpose only,’ > 
but i is, in reality, the plago where the defendant 
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is dwelling, although he may have the inten- 
tion’ of returning, at some: future’ time, to 
another dwelling where his family are’ now 
residing.. 

‘I think this endo is clearly distinguishable 


from’ “a ‘case lately “decided by--the, Chief 


TES A 


Justice and myself, which, I ` “understand, ‘is 
not yet reported.* I refer to’ the. case “of 
Gopal Chunder Sircar versus Kurnodhar 
, Moochee and others. In that case the de- 


fendant dwelt, 7. e» had his only’ real perma- 


nent home in the Meherpore jurisdiction, but 
was tempor arily detained in prison: at -Kish- 
naghur. That, might, perhaps, be called a 
lodging for-a temporary. purpose within the 
meaning of the Explanation. A annexéd to 
Section 8 of Act XI of 1865. _ In that, case 
the defendant had not taken up his abode or 


adopted any other dwelling than the dwell- | ' 


ing in which his wife and family then were., 

Markby, J—I ani ‘entirely -of the same 
opinion: The word “dwelling”: is. one of’ an 
exceedingly ambiguous character and is 
capableof a variety of meanings. depending 
on the context with which it is used. 


I think that in this Section 8 of Act XI 


of 1865, it was intended that the action 


`- should be brought at the place’ where the 


- defendant had his “ dwelling” in the sense.of 
his usual place of, residence, and that Kish- 
naghur was not the defendant’s usual place 
of residence. It is perfectly possible that, 
although. Kishnag hur had censed to be the 
defendant’s dwelling "for: _ the `. purposes of 
this Act, yet still for- other purposes and i in 
. the sense in ‘which .the word is used in ‘other 
places, it may well continue to be his dwell- 
ing; and with regard to the casé- whieh * was 
referred to by my brother Jackson, | it seems 
` to.me-that a place in which a “man: passes 
the greiter part of his time, in no-sense 
even temporar ily ceases to be his residence, 
simply because, without taking “up, his 
residence elsewhere, for : a certain per’ iod he 
is absent from ite -© s= E oe Ba 


`* Since reported~~See Vol. VIL, p 349, - 


| being - 


"The. 27th April 1867. 
: Present: : 


The Houle T. S.J ackson ‘and W. Markby, 
ae Judges. . 

ie ` ‘Agent—Lease, te 

Bihidooe to the High Court by: ' Baboo 


_.Beneë. Madhub ‘Shome, ‘Judge of the 
` “Court of Small Causes at Pubna. 


` T. J. Kenay, Painii, ` 


“versus 


Mookta Soonderee Dabee, and her general 
- mooktear Ram Soonder. Chowdhr. Yy, Defend- 
a sants, . 


. Mr: R. T. iin for Plaintiff, 
7 ‘No one for Defendants. 


The agent of a lessor was’ held to have acted in 
excess of his power in granting a lease containing a 
stipulation” that the lessee was to recive from the 


_ lessor the expenses which he might incur in any `liti- 


gation which might take place with third parties re- 
specting ‘the, land leased. Where such litigation . did 
ensue, and the lessee was ¢ast-in costs, he’ was held 
catitled to recover the same, not from the lessor, but 
from the Agent. 


Yi 


“Case. —Tuis isan action brought by the 


plaintiff to recover from the. defendants the 


sum of rupees 139-15-9, being portion of the 
costs with interest awarded against - present 
plaintiff in suit No. 74 of 1864 by the Prin- 
cipal Sudder Ameen of: Pubna, ` 

The plaint rans as‘ follows:—“ That, on 
the 2ad Asein, 1270 B. S., defendant leased 
temporarily to plaintiff beegahs 41-13-6. of 
land ‘at an annual rental of rupees -£1-10-8, 
18g. le. 14 share of the 1,000 
beegahs of khamar.land in. Char ‘Hateesh 
Hurrypore appertaining to Pergunnah Ha- 
paneah recorded in the toujee of the Collect- 
orate of Pubna in’ Nos. 164 and 972; that 
owing to suits relative. to its possession 
having been adversely decidedin the Crimi- 
nal and Civil Courts, plaintiff has failed to 
obtain any benefit ‘under the said pottah ; 
that : defendant having “stipulated in the 
pottah to meet: all expenses that would’ be 
required in carrying on suits regarding pos- 


- | session’ of the aforesnid land has not yet, 
‘paid the same ;.that Messrs. Simson & ,Co.; 


defendants i inthe above case No. : TE of 


“as costs due to them under the above’ de: 


a Assia 1270 B. S, under authority of the 
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1864, ‘have realized Tom the present plaint-: 
.iff by execution the sum of rupees 899-8 


cree ; that rupees 765-1-4- are still due by 
- the plaintiff to other défendants in the case 
on account of costs, and “that plaintiff had to 


bear his own costs in the case to the~ extent 


of rupees 1,543-14-3 ; that as of these sums 
* amounting to rupees 3; ,208-7-7, together with 
interest rupees 151-4- 6, making a. total: of. 


" .¥apees 8,359-12-1, defendant Mookta ‘Soon- |. 
deree -is justly liable for: rupees- 139-15-9 on Í 


` -acount of her 18g.` le, lk. share ; „the 
. present action has been brought to recover 
‘the’same,' and that the cause of action for 


the present suit accrued since 28rd June |. 
p | loss resulting from the said acts of the ` 


‘1866, the date of the- decision of the afore- 
paid Civil suit” 

`. Defendant `- Ram Booudet ‘Chowdhry”’ in 

= “answer to the claim alleges that he executed 

-on Mook ta’ Soonderee’s behalf the temporary: 

lease ‘or temporary ijarah pottah of the 2nd 


‘mooktearnamab given him by Mookta Soón- 
deree, and that, therefore, he-is not personally 
liable. i 
“Defendant “Mookta ‘Soonderee admitting’ 
that:her mooktear, defendant Ram Soondet” 
~ Chowdhry,. did actually on her behalf exe- 


‘Cute the pottah in plaintiff's, favor, contends |. 


. that the stipulation ‘as to the payment -of 
costs &e. agreed upon in the pottah, was 
written ` therein ‘without her knowledge ‘and 
‘consent 3 that the aforesaid mooktear was 
authorized simply‘to execute a pottah, but 
not to insert any condition therein as. to: 
bind her to pay-costs of any suit; and that] ` 
she. is not, as alleged by plaintiff, liable. for 
. apy portion of the costs of suit No. 74. ` 
' The substance of the pottah filed by 
plaintiff is as follows :— . 
“ That, if there shall arise any suit with 
any other person ‘regarding the -boundaries- 
of these lands, you, shall, taking from me 
such document as requit ed, try your best to 
preserve the boundaries, and’ shall get from: 
‘me all expenses that will be required on tiis, 
> account.” 


‘The substance of the © am-mooktear namik 


` or general power of attorney given by de- 
“fendant Mookta pooteree:s is as follows :— 


: That all'` kaeniee jothee,, 
jothee, ijarah or meadee ijarah pottabs that 
you shall execute and grant to any person’ 
after-making settlements with him, and in- 
which you shall sign my name,.as my agent 


and‘ on my behalf,:as well as all receipts. for - 


re-payment of. deposit money. due to me.and 


for documents. taken. back ‘om any Court. of 


7 


-ceeded his 





Law, which you shall write and give signing. 


‘them as my agent and on my account, that, 


if required, ‘all verbal pleadings | that you 
shall make on my behalf in any’ case against 
me and any vakalutnamah or other mook- 
tearnamah that you shall give signing them 
for me as my agent ; and that all by:namahs ` 
that you shall receive, I shall admit, reckon,” A 
and hold, as my own acts fonar by. me -in ` 
person.” 


The pleader for plaintiff onily Saind” 
that, as defendant Mookta Soonderee’ was 
to, enjoy every -advantage under the; 
pottah executed by her- mooktear, she 
must, as a matter of course, also. bear ‘any _ 


mooktear ; - that if the mocktear has ex- 
powers, defendant Mookta 
Soonderee. is’ to resort to law against the -- 


‘mooktear for remedy ; that inasmuch ag - 
. defendant Mookta Soonderee ` admits -the’ 


‘grantor of: the’ pottah. to the plaintiff to `` 


-have been employed as -her mooktesr, and- 


to have been authorized to grant the ijarah. 


‘pottah, &c., she must abide by all ‘the terms’ 


entered into in the ‘pottah bythe said 
mooktear ; -that if,- nothwithstanding, the 


‘Court would hold the: defendant Mookta . 


Soonderee not liable, the other defendant, who’ . f 
was the executor of the pottah,. is” ‘still 


-bound by his own acts and is’ personally - 
‘liable for the costs of the plaintiff sued for 


in the pr esent action, ‘and the Counsel’ for. 
the prosecution prays that the matter-be refer- s 
red to the High Court for decision. 


“The Counsel- for the ‘iefandunt Mookta 
Soonderee argues that, as the ‘mooktear- ~ 
namah by - which Bam Soonder Chowdhty: 
and others. ‘were appointed mooktears, ` 
conveys no, authority-to them to. bind her,” 
to any liability, she ig not bound by any 
acts of the said niooktear done in contra’ | 
aaa of his powers, and that, as “suit 

74 was not instituted with Mookta, 


omens s assent or at her direction, she’ 


cannot now be held liable” for any dad oe 


as suit. 


‘The pleader, ‘for defendant Ram. Soonder - f 


«| Chowdhry verbally contends -that, as his, 
- meadee’ 


cliënt derived no benefit from the ijarah, - . 
pottah in question, but ‘simply executed it 
as agent of defendant Mookta Soonderee 
for her benefit, she is clearly. bound by all 
the. terms of the pottah which were entered, 
into for her benefit, and she alone, but not 


- Ram Soonder Chowabry, i is Tiable under, ‘thie 


pottah., os BO? age ek 
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Issues, 


1. Whether the mooktear, executor 
of the ijarah pottalj, had authority to come 
fo any terms in the pottah binding defend- 
ant Mookta Soonderee to plaintiff for the 
payment of costs of any description or not? 

2. Whether, under the terms of the said 
ijarah pottah, the female defendant is or is 
not liable to pay a portion of the costs of 
Civil suit No. 74 as alleged by plaintiff ? 

8. Whether, ifthe female defendant be 
not responsible for the aforesaid costs, Ram 
Soonder Chowdhry, mooktear, who ex- 
ecuted the pottah and entered into’ the 
aforesaid stipulation, will or will not be 
personally liabte for the claim of the 
plaintiff ?. 


There is no dispute with regard to the 
share of defendant Mookta Soonderee, and it 
is, therefore, needless for me to enter into 
that question. The general power of attorney, 
by virtue of which defendant Ram Soonder 
Chowdhry executed the ijarah pottah in 
favor of plaintiff, does not appear to convey 
to him any such authority as ‘tu bind his 
principal, namely defendant Mookta Sonderee 
to plaintiff for any expeuse by any terms 
iu the pottah. It only ‘authorised the 
mooktear to grant the ijarah pottah and 
to settle the estate in jote, and, therefore 


--~-under this authority, the said mooktear is 


not competent to enter into any other terms 
on behalf of defendant Mookta Soonderee. 
Under these circumstances she is not bound 
by ‘any acts of the mooktear done iu super- 
cession of his authority, and therefore plaint- 
iff’s claim for part of the costs of suit 
No. 74 cannot stand against the defendant 
Mookta Soondery. 

It is now necessary only to adjudicate 
whether defendant Ram Soonder Chowdhry 
is personally liable to plaintiff for his claim. 
The stipulation for the payment of costs 
mentioned in the pottah is, doubtless, to be 
viewed in the light of a promise made-in a 
valid contract, and the point now to be 
decided is whether defendant Ram Soonder 
was to derive any benefit- from the said 
contract. Itis quite clear that, since the 
mooktear, defendant, who executed the 
ijarah pottah, would lose or gain nothing if, 
owing to boundary disputes, any injury or 
improvement would be caused. to ‘the lands 
composed in the ijarah in question, he can- 
not fairly be held liable under the said con- 
tract, because a contract to be binding must 
have some consideration to support it, and 
one without it, being nadum factum, is void. 
Hence a person executing an agreement 
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without any consideration is not bound by 
it, as, under the Roman Law, a suit ex-con- 
tractu is not tenable on a contract, unless 
there is sufficient consideration to support 
it (vide Blackstone’s Commentaries, Book 
If, Part 1, Chapter’ XXX). Further, I am 
of opinion that the plaintiff, inasmuch as he 
accepted documents without previously en- 
quiring into the extent of his authority, must 
bear the consequence of his own laches. 
This being the case, plaintiff's claim, in my 
opinion, is untenable, and his action must fall 
to the ground. 

The judgment of the High Court was 
delivered as follows :— 
` Jackson, J.—In this case Mr. Kenny, the 
plaintiff, took a lease, signed on the part of 
Mookta Soonderee Deben, by her general 
mooktear Ram Soonder Chowdhry, of certain 
lands, and the lease contained (amongst other 
things) a stipulation that the lessee was to 
receive from the lessor the expenses which 
he might incur in any litigation which might 
take place with third parties, respecting the 
land leased. Litigation did ensue, and the 
lessee having been cast in costs, now sued 
both Mookta Soonderee and the mooktear for 
the amount which he had been compelled or 
was liable to pay. The Judge of the Court 
of Small Causes has referred this case to us 
at the instance of the plaintiff. 

The view which he has taken is that 
Mookta Soondery is not liable, inasmuch as 
the stipulation contained in the lease was in 
excess of the power which the mooktear held 
from her, and that the mooktear is not him- 
self liable, inasmuch as he personally was not 
to derive, and did not derive, any advantage 
from the lease. 


It appears to me that the view of the 
Judge of the Court of Small Causes is part- 
ly right and partly wrong. I think he is 
right in holding that Mookta Soondery is not 
Hable, inasmuch as the stipulation in question 
was clearly beyond the mooktear’s power. 
But I think he is vot right in excusing the 
mooktear from liability, because the mook- 
tear, having, by his representations, induced 
the plaintiff to believe that he was empower- 
ed to grant a lease containing that stipula- 
tion, and having thus induced the plaintiff 
to accept the lense and to enter into the liti- 
gation which ended with bis having to -pay 
the costs, there was in that way a sufficient 
consideration to support this suit. Conse- 
quently, the observation of the Judge as to 
nudum factum has no force. I think, there- . 
fore, that the mooktear was liable, and that 
judgment should pass against him, 
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ae «-7L may add ‘that, for. ‘the purpose of “ihe opis, 
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ia 


‘ 


“499 


Civil 


ae a oe 


In respect fo’Mookt& Soonderee, Mr. Allan, 





- who appears for the plaintiff before us, cons. 


tends that she might be liable if there - was, 
“evidence ‘of ber ‘having . ratified - the lease, 
- That probably might beso, But that is not 


the case submitted to us by the ‘Court “of. 


‘ Small’ Causes,” and We are not” therefore. at. 
liberty, to” -express any” opinion on: “that 
point. la 


nion which: I have expressed, . it makes no 


differende whether the pottah ` WAS- executed-| 
Sbysthe mooktear as agent, or in’ ‘the name of | 


or we 


-Mookta. Soonderee by hex attorvey.: 


4 Markby, Jit; am entirely, of. the, same 

Opinion. 
Siwas decided: was very.‘much discudsed ‘iv, |: 
. Bagland: in the” “year, 1856, in the : eases of |. 


The principle’ on’ which “this: “use 


Ý Collen: versus Wright, reported in Vok 27: 
‘of thë“ “Law Journal,” Queen’s Bench, . 215:- 
_ Phat’ ease was not diseussed- ow. any *princi- | 


~ ples peculiar’ to the Law. of. England, but on 


the general law of agency,- ‘aiid it was- shewn . 
““there.that,, where'au agent presumes to exer- - 


Zeise an. authority’ which he does not , possess,, 
ind by ‘the exercise of that ‘authority, induces 


if “another to enter into a contract, he is liable 


"16 the same-extent, though not, according to’ |. 
“English votions, in pr ecisély the same manner 
ns the principal woild-have been, had he been’ 
` bound by” the- qonisuoly, x - a 
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wA 





' The oth Api il 1867. 
Present : : 


Judges. 


. Jurisdiction—Suit by Gomashta for |. 
` expenses in excess of rents collect- 


ed-—Accounts. aA 


l ‘Reference to -the High. ‘Court ‘by Baboo 


Punchanun Banerjee, Judge of | the 
Court of Small Causes at Hooghly. 


Prosunno Chunder - Roy, Plaintiff, 


> Versus 


ee Ae Sreenath Sreemanee and others, _ 


Defendants. 


‘A suit by a gomashta for excess expenses incurred’ 


-by him over and above the amount of rents collected by 


- him, js cognizable-in the Small Cause Court, notwith- 


stauding that-the nature of the defence may render it 
necessary to investigate the accounts of the inehal, 


-Case:—Tu- plaintiff was a gomashta of | 


a mehàl belonging to the defendants, .and 


| alleges ` tò “have. expetded. on behalf ‘of 


the “defendants, Rs. 148-6-8-14-1 in excess 
of the amount of receipts of rent. realized 
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“by him from the ‘mehal, and has brooght a 
‘this claim -for -the recovery `of the above-. ` 


mentioned amount of Rs. 148- Sa 8- 14- 1; ‘with 


++ interest. ny a 


. The defendants deny the plaiatif’s a 
and plead that the plaintiff neither render ed 


any. account, nor made any settlement “what-. -. 


"ever -with them as.to the balance in question. 


r On:the- contrary they add that the plaintiff 


who-was in their service as a gomasbta from 


1265 to 1272 B; S. was liable to them for., 


Rs. - 85-4-9-1, the cash” balance’ in- ; the 


“custody. of the plaintif. at ihe time he was. 


„dismissed fronr service. They further’ urge 
“that, under -Section 6 of Act- XI of- 1865, 
: the. claim `of the plaintiff . édinot: be main- 
‘tained in-a, Small Cause‘ Court. . 


|:, The account:filed by-the plaintiff was. “not r 
“admitted by the defendants, nor. could, the `- 
_ plaiiitiff ‘show to the Court that’ his | account | 


on “which he. has founded: his. claim ‘was 
settled “with “the defendants, and a balance 
‘struck in his favor. “Had “be adjusted: his 
.accounts, it is most probable that he would 
“have. obtained. from the defendants a; receipt 
‘for the amount’ alleged to be due to him, 
‘or gome other: document in the slidpé of a 
‘letter of` indemnity. ` 


rsa 


There: -ezists, therefore, ‘no doubt in my. 
„mind that a suit’ of this nature in- which 
_| the claim is not for money due on.a bond, nor 

for breach of contract; nor for- a balance of ” 
account stuck by the parties, cannot bo . ’ 


maintained in this Court undér Section 6 -of 
the law above.: cited, especially as‘‘the 
accuracy of the account shewn by the plaint- 


“ithe Hoa’ ble i. S: Jackéon ‘and W. Markby, } -depends on iniofussil investigation of the 
- 3 collections made by the ‘plaintiff from the- 

| tyots of the defendant’s mohal for 8 ‘years, 

I think such enquiries seem‘to be inconsistent . 


-with the simple procedure prescribed for the 


Small Cause Courts. Had the defendants 
admitted the balance, then there would 
probably have been no objection to entertain 
the plaintiff's suit. Such however not having 


-.been‘the case, I am of opinion it.is not 
- cognizable by this Court. ` eni 


The judgment of the High Court was 
delivered as follows :—~ 


Jackson, J.—In the case ee to us - 
the Judge of the Court of Small -Causes at 
Hooghly,” the plaintiff was a gomashta employ- 
ed in the collection of rents. He-~ alleged 
that, in the course of his employment, he 
had been at expenses on behalf of the- de- 
fendants over aud above the amount.of rents 
which had come into his hands, and he sued 
to- recover. that excess., Phe defendants 


‘no other Court. 
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denied that thay. owed the plaintif anything, 


and alleged on the contrary- that. the plaintiff ; 


had not paid in full the amountof rénts which 
had’ come into’ his hands. The. Judge ex- 
“presses a doubt-whether such à suit is eogni- |. 
‘zable in-his.Court. 


be cognizable by Courts of Small Causes, and 
he adds “ especially as the accuracy, of- the 


mS accounts shewn by the- plaintiff’ depends A 
“on mofussil investigation of the collections 


“ made by the plaintiff from the ryots of the 
“defendant’s mehal for 8 years,’ and he 
_ thinks such“ enquiries inconsistent with the 
simple Procedure presoribed for the Small |. 
Cause Courts... ‘+: > 


Is is quite Jer that, ‘if the suit had been - 


brought by the defendants for the recòvery 
of rents in the hands of the plaintiff, the suit 


would not lie, as it would come expressly |’ 
within the 4th Exception annexed to the 6th’ 
“Section of Act XI, being a claim for which |- 
a suit might now be brought before a Re-l. 


venue Officer, and, as such, cognizable before 
But, assyming a contract to 
‘hava subsisted between the plaintiff, and the 
‘defendants that the plaintiff should act as a 


gomashta and collect the defendant’s rents, 
and do all acts necessary for the discharge of 


‘his duty as gomashta, and that he should be 


-repaid such expenses as -he should be at in 


the course of that employment, I. think this 


- suit would be maintainable in the Court of 
‘Small Causes, and it would be quite an 


immaterial consideration that the nature of 


„the defence rendered it aes to investi- 
“gate the accounts of the mehal. - 7 
I think therefore that the suit should” ‘be 


_ entertained and gone into. by tho Court of |- 


-Small Causes, _ 


Markby, J.—I entirely concur. 
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He doubis whether the |, 
suit comes within any ‘of: ‘the descriptions of- 
_ suits declared by Section 6 Act XI of 1865 to 


| tion of possession ‘and ejectment, 
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“* The 29th April 1867, 
E ` Present: 


“Tho Hot ble G. Loch and C. P, , Hobhouso, 
7 Judges, 


Res ‘judicata—Ancestral property ~~ 
s . Póssession—Ejectment. , 


Regular Appeals from a decision panied fa 
- Baboo Tara Kant Bidyasagur, Principal 
Sudder Ameen of Jessor e, dated the 30th 
Pe hues 1866, ` 


_. Case Ng. 382 of 1866. . 


*Baboo Gooroo Doss Roy (Plaintiff) 
Aj ppellant, 


versus 


Baboo Huronath Roy and others (Defend- 
‘ ants) Respondents. 


oe Onookool Chunder Mookerjee and 
Hem Chunder Banerjeq for Appellant. 


Baboos Sreenath Doss and -Obhoy Churn 
. Bose for Respondents, 


Case No, 409 of 1866. 


Baboo “Huronath Roy -and others (Defend- 
_ ants) Appellants, 


versus 


Baboo Gooroo Doss Roy es 
Respondent. 


Baboos “Sreenath Doss and Obhoy Churn 
: Bose for Appellants. 


Baboo Oheakoal: Chunder Mookerjee for 
‘ +" Respondent, 


~A Suit to establish the plaintiff's: tight to a share of 
ancestral property, part of which was in his sole posses- 
sion, cannot operate as a res judicata in a subsequent suit 
to recover possession of a part of the ancestral property 
which was, as he alleges, in his sole possession, and 
from which he was forcibly evicted by the defendant 
during the pendency of that suit. 


Loch, J.—Txe plaintiff sued. to" recover 
possession with mesne profits of the julkur 
Bheel Rottinghatta situated within the 
resumed Talook. Kismut Gopalpore, . Pergun- 
nah Nuldee No. 4467, from which he alleges 


‘| that he was aed ousted by the defendants 


in’ "Chyet 1268. 


“The defendants deny the plaintiff's allega- 
They 
admit that the property in dispute is includ- 
edin Kismut Gopalpore, which was: settled 
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k swith plaintiff - and defendant jointly after 
it had “been resumed by. Government, and 


that it has been brought on .to the Toivjee 
under Nọ: 4467.’ They urge that, though 
a joint séttlement of the’ estate had ‘been 
i made, they, the defendants; are in sol posses- 
‘sion’ of the` ‘disputed’ property, plaintiff 
having sole possession of other portions of | ‘ 
_cthe-estate in“a similar manner ;.that the 
` defendants: sued for the ‘cancellation of the 
settlement, and that these lands were includ- 
edin the, suit for-a share in the family 
‘property brought by plaintiff against the 
defendants disposed of by- the” late ‘Sudder 


Court*on "22nd July 1861, against which | 


decision an‘appéal has-been preferred and is 
now ‘pending before thé Privy Council; 
“consequently this second suit for the -same 
property is barred: by’ Section 2 Act’ VIII 
' of 1859. 

“© Phe issues before this Courtin appeil are: 
: st, “whether the hearing of the suit is barred 


mider ` Section 2 Act VIII of 1859 onl‘ 


` deféeridant’s plea of res judicata ;. 2nd, whe- 


l iher plaintiff. was in possession of the “whole 


- julkur and was evicted. by the defendants, 


vand is entitled to- recover _ Possession with 


mesne profits: 


On. reference to` the’ judgment of the late’ 


‘Sudder Court, dated 21st July 1861, report- 
ed at page 142 of the Sidder’ Reports, 
Volume IL of that year, we find that the 
plaintiff in the present suit’ brought ‘an 
action against the defendants .to recover a: 
„half share of all, the, ancestial property. - In 
„thè Schedule attached to his plaint, he stated 
that he.was in- possession’ of the’ property, 
` the subject of the present suit; a statement 
which the defendant denied in general 
terms contending that it and othe® property: 


_ was comprised in a deed of-gift from their | 


‘grandfather and'.was- in their possession. 
The Court in theii. judgment held ‘the 
plaintiff to be entitled to the possession: of 
«a moiety of all estates and interests in land 
“covered by the'deed of partition, the deed 
fof gift to. Rim Nidhes, the deed of gift to 
" Radha Churn, and: the distribution of per- 
e. sonalty, and the deed of. family trust made 
“ by Roop Ram in thé name of his grandson 
= Ram Narain? -The judgment then goes 
onto the disposal of other property, and 
* then gives’ the following directions :— 
Tu Moreover, with aview of facilitating the 
_ perfect. settlement of the terms of the 

č decree, “in accordance with the view of the 

“« Court as to the rights of the parties before. 

“it, the Counsel and. pleaders of the parties 


erat have agreed that the” date -on b the 
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. © plaintiff and defendant separhted ‘shall ‘bè 
.“taken to be the first of -Bysack 1243 
“ B: S. ; that all properties which have been 
fe ‘acquired since that’ date. by_either party 
- shall bé kept out of consideration, and. be. 
“ considered the property of the party pur- 
ss. “chasing them; but that all properties 
* acquired by either party before ' that- daté, 
** whether” in ‘their -own .names or in’ the. 


‘names of others; for which no special title 


"has been ‘set “up, shall.be. brought iñto` 
‘€hotchpot, and that each party shall. be 
“ entitled to- possession of a moiety of. siielt i 
‘* properties. 
“© As to wassilat, or mesne profits, we . 
“ direct that an account of. wassilat- be 


y* taken upon all the foregoing properties, 


‘whether estates or talooks, or jote jum~ ' 


“mas, from ihe same date, Ist Bysack 
“1243 ; ‘and that each party before- the 
co Court be entitled “to credit for 
“wassilat as against the party who- may ` 
‘ have been in possession of the entire pro- 
“ perty,’ provided that in those casés in 
“ which either party has been in possession 
“only of the moiety “to which they. ‘are 
‘ entitled, no enquiry as to wassilat heed 
“ be made.” ` 
THe- defendants, respondents; admit that 
they have not executed this decree, but that: 
being ‘dissatisfied with the judgment, they 
have preferred an appeal to Her Majesty in 
Council: They somewhat inéonsistently- ask 
the Court not to look upon’ this decree as of: 
any force :because.-of:that appeal, and yet 
wish to take advantage of the judgment, in- 
asmuch as it limits the plaintiff's right to 
the property in dispute in this case toa half, 


“and declares him not to be suttled to, “the 


whole, 

We must, however, look upoa the decree 
of the Sudder Court of 1861 as in forte, till - 
it be set aside by the order of a compatent. 
Court, and must ‘pay respect to the order con: 
tained therein in regard to the property: 
As defendants have not executed that decree, 
it is evident that, if plaintiff was, ashe 
alleges; in poasession’nt-the time when. the 
former suit was instituted, and was ‘ousted 
by deféndants before that suit was- decided, 
the cause of action in this case is not, the 


same as in the other, . Inthat the. plaintiff... - 


sued to establish his.right.to a share of the 
ancestral property, part. of which was, in 
his-sole. possession. In. this he brings: an. 
action to recover possession of a part of the 


ancestral proper ty which was, as he. alleges, 


in his sole possession, and from which he was 


forcibly evicted es the defendant during the 


‘half the _—’ 


1867] ` Otel 
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pendency of that suit.. 
in this and that suit arethé same ; andit is 


clear that, under ihe judgment, of the late 


Sudder Court of 22nd July. 1861; the right 


of: plaintiff-has been limited to a moiety, -of aoe 
Lowazima Special Appeal from a decision 


the pr operty in dispute i in the present case-; 
but the éause of action is different, for.in the 


present case it arises from: the forcible. dis- } - 
possession of plaintiff from the- property: to |. 


part of which, ,under the. Sudder Court’s 
decree, ‘he is’ legally entitled. - We,-therefore, 
concur with Court below that the -defend- 
ant’s plen of ves judicata must be rejected.” 

. The next question:is whether plaintiff is 
entitled to recover possession of the whole 
of the property with mesne profits or of part. 


The Lower Court. awards possession of a}. 


moiety of the property, but leaves the mesne 
profits to be determined when the “decree in 
the former suit is executed. The. plaintiff 
asks to be restored. to possession. of the 
whole pr operty.’ Had he brought ‘his action 
Within six months from the date of disposses- 
sion, he might have recovered possession of 
- the whole under the provisions of Section 
15 Act XIV of 1859; but having failed 
to do this, the; plaintiff is . bound to 
prove his title, and that'title has ‘been deter- 
mined - by the. judgment of the Sudder 
Court of 22nd July 1861, which limits:the 
plaintiff” s right to a moiety of the proper- 
` ty in dispute, of which he will be entitled 
-to, recover possession if -he prove that - his 
possession has been’ disturbed. 


On the | point of::possession we have ‘no 
hesitation in coming to the conclusion, from 
thé documents before us and by reference to 
- judgment of this Court of 22nd July 1861 
reported at 2 Sudder Dewauny Reports of 
- 1861, page 3, that tho plaintiff was in 

possession of the -property in dispute; and 
-as he has not been evicted by process of 
Jaw in: execution of the decree of 1861, or 
of any other:judgment, we consider that he 
has proved his allegation of having been 
forcibly evicted by the defendants,’ and 
under this view of the case, we think he is 


entitled to recover immediste possession- of |- 


one-half of the julkar now in dispute with 
mesne profits ; ; and-therefore in amendment 
of the. order passed by the Lower Court, we 
give plaintiff a decree for a moiety of the 
“jatkur ‘sued for with mesne profits, :and costs 
in proportion.. The amount of; mesne profits 


will be ascertained’ in execution , and. `will- 


bear interest from date of. suit to date of 
liquidation. “The costs will also. ay 
: interest’ from date of this decree. 


“We dismiss appeal No, 409 with costs. 


No doubt, the par ties re 


e The 29th April 1867. 
- Presént: : 
: The Hon’ble L. 8. Jackson, Fatih 
Appeal—Local Investigation. 


- passed by Mr. F. -B. Simson, Judge of 
Mymensing; ‘dated the 24th January 1867, 
modifying a decision passed- by the Col- 
lector of that Distr ict, dated the 28th 
. July. 1866. 
Meer Bahadoor Ali ` (Defendant) Aepetlona 
~ wersus 1 
. Bhabo S Debia Chowdhrain 
: (Plaintiff) Respondent. — 
Baboo Debendro Narain Bose for ' 
- Appellant. 
No one for Respondent. . 


“No appeal lies from the order ofa Judge directing a 
local investigation by an Ameen. 


` Deputy ‘Registrar—Tuts is an appeal 


„against an order of the Lower Appellate Court 


directing a local investigation by an Ameen, 
in which that Court ‘records in the closing 
sentence that the “final decree will be given 
on the receipt of the Ameen’s report.” 

The order appealed from is, therefore, I 
presume, such an order as that referred to in 
Section 363- Act VIII of 1859, and is not 
appealable' except as provided in that law. 

I beg the order of the Judge presiding in 
the Miscellaneous Depar tment as to whether 
this appeal may be-received or not. 

Jackson, J.—No appeal lies from the order, 
of the Judge in this case. 





‘The 29th April 1867. 
y n. Present: . ; 
The Hon’ble L. S. Jackson, Judge. 


Bx parte decree (on appeal against 
Respondent)-—Section 119 Act VIII 
of 1859. 


Omda Bibee, : 3 TT PA j 
versus 
“Acowrie “Singh and other, Öppiike Party 
Ur: C.. Or egory and ‘Baboo Khetturnath 
a - Bose for Petitioner: 
No one for Opposite Party. 


` Section 119 Act VI of, 1859 will not apply to a 
decision passed on appeal against a respondent. 

` Deputy Registrar, --Tuis is an applica- 
tion (the first of its ‘sort presented “to this 
Court) to set aside an ex parte decree of this 
Court, so far as it relates to an absent re- 
spondent, and is filed within 30 days “after 
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the date of the ae of thé Lower Court 
passed i in execution. 


‘The pleaders E T application a 


(Mr. _Gregory and Baboo Khettarnath 
Bose) urge that: the provisions of the Section 
119 Act VIIL of 1859:ave extended to.ap- 
Peale by. Section 87 ‘Act XXI of 1861. 


Section 346 of Act VILE of 1859 is, howe j 


ever, the law which lays down the: proce- 
“dure i in regard to appeals heard ex parte, but 
it is silent as to an appligation to set «aside 


an. en parte decree. 


‘Section 37 Act XXIIT of 1861 declarés 


that, -“ unless” otherwise provided, the Ap- |. ies 
i pellate Court: shall have the same. ‘powers |: 


“ in cases ‘of appeal which are vested in the 
Courts of Original Jurisdiction’ in respect |, 


ii of oriġinal suits,” and seems ‘to me to- 


i invest the Appellata Court with certain powers 
in appeals which Act VUE of’ 1859 does not 


“ptovide `; 3 but even if it should refer to the. 


procedure in appeals, it would, I presume 
extend to appeals the procedure in original 
cases only up to decree, and not to matters | 


after decree for . which ` Act VIIL of 1859, 


expressly provides. 


- Section 376 Act VIII ap 1859 appears ‘to, 


-me to be the law that provides the remedy: 
, in a case like this. 


“As there is reason for doubt, I beg to-re- 
fer the. point for the orders of the Judge 
presiding in the Miscellaneous Department: 
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The 80th April 1867. 
Present : 


-The Hon’ble J. P. Norman and W. S. : 
Seton-Karr, Judges. 


Sale to Government Contractor — 


oo Right of suit. 
' Case No. 365 of 1866. l o 


EAE JA 


Regular Appeal from a decision passed by 


the Officiating Judge of Nuddea, daid: 
-the 11th, August 1866. - 


Messrs. Gordon, Stuart and Co. (Doféndite). 
_ Appellants, 


E ` VETSUS ` 


The Executive Engineer of the Calcutta and - 


Jessore Road Division; on the part of Gov- 
` ernment (Plaintiff) Respondent. 
Mr. R. V. Doyne for Appellants. < ; 
. Baboo Kishen ‘Kishore Ghose for 5 
Respondent. Kya 
‘Suit laid at rupees 8,000. 


* Wiere C entered into a contract with the Govern- 
ment to construct a Railway feeder and purchased coal 


from a Coal Company, and after the coal had* been + 


delivered and deposited at a certain place, C absconded,— 
HELD that the Government had no right to detain, or 
claim the coal, or to take the same out of the possession 
of the Coal Company who were entitled to retain pos-: 
session of the coal against any claimant but.C hiniself. _ 
Seton-Karr, J.—THE ‘facts out of which 
this cuse arises are not denied, and are sim- 
‘ple. One Croft entered into a ‘contract with 
the Government to construct n Railway feeder 
for 17 miles extending from Choadanga 
to 'Meherpore, and signed” an _agreemënt 
containing various stipulations ` as to-the 
quality. of tho ‘bricks, the amount of coal to 
be expended in burning the same, the 
'metalling nand consòlidation of thè road, and 
tle time within which the work was to -be 
completed. > 
In pursuance. of this agreement, Croft : re- 
ceived certain advances from Government, 


,,and’ purchased a considerable quantity . of 


Jackson, J.—As at pr esent advised, it ap- 


coal from the defendants in this case, who 


` pears tome that Section 119 Act VIII of] ate the agents of the Bengal Coal Company. 


1859 will not apply to a decision passed. ‘on, 
l appeal against the respondent ex parte ; but 
“ib appears to me that the petitioner ought to 
allege the circumstances ` stated is cause 
“against this deċree being executed at all in 
the Court below. „Ifthe Court below should 
‘not, aotwithstanding. the fact being repre- 
sented, order: the .deeree to be executed, the 
petitioner. will then “have an | appeal.. 


The coal was also, by the agreement, carried 
to the station of Choadanga on the’ Eastern 
Bengal ling. * 

: Some time in 1865, Croft, the contractor, 
absconded, whereupon the defendants claim- 


‘ed the -conl so deposited, and notified their” 


claim to the Eastern Bengal Railway Com- 
pany. The Government laid claim to the 
‘coal at the same time, and an arrangement 
was come to between the Solicitor ‘for the 
Ruilway Company, and the. Legal Remém- 
brancer, whereby the coal lying at ‘the 


x 
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station af ETA should be into over to), 


the Executive Engineer; Government under- 
taking to pay for thé same, and then to settle 
‘the claim of the Bengal Coal Company,‘subse- 
~ quently, eitlier by arbitration or eA regular 
` guit., 


The Government hava, now “peouipht this 
suit, on the above facta, against. the: „Bengal 
Coal Company ‘and the Eastern Bengal 
` Railway Company, and the Judge has given 
the Government a decree, settiig. forth- his 


-reasons for the same at considerable length,’ 
` and holding that, because the coal: had ` been 
“delivered ‘to’ the contractor, ‘Croft, the: right 


_ of the deféndants to na stoppage in transitu 
“had ceased. ` The Railway’ Company were 


: “absolved by the’ J udge. .. > 


a) 


"The case lias beet “argued. in appeal’ ba 
.foré us by Mr. ‘Doyne, very’ clearly and 
“concisely, for’ the “Bengal Coal. Company, 
‘and by Baboo Kishen es. ‘Ghose for the 
Government. - 


It is evident-to us that. the ‘decision of 
. the Judge; must be reversed, and that the 


` Government have no lien, as claimed, on the.|’ 


_ coal deliver ed at Choadanga. 


Wehaveread the contract between Croft and 
the Executive Engineer, and it is quite clear to 


` us that the former was not a servant of Gov- 


ernment, -but an .independent `.. contractor, 
“who undertook. to purchasé or prepare mate- 
rials “for the. road, -to- lay down, roll, and |- 
‘consolidate the same, and, by-sa certain . -date, 


' to-complete ‘the railway. feader, and make it 


„over to” Government available, for public 
- traffic. In order to ensure the metalling of 
` the road in a satisfactory manner, Govern- 
ment insisted- on the insertion „of certain 
stipulations as to the amount of the coal to 
be used in burning each lac of bricks, as 
to the quality of the hoa and jamma; 
and so forth. But these stipulations do not 
alter the position of the’ -contractor in any 
way. 

The Government pleader lays stress on 
the 21st Section of the contract entered into 
by Croft, which runs as follows :-—“ I agree 
“to deliver at or close to. Choadanga or 
t Meherpore the- quantity of coal- required, 
‘jn four instalments, on the Ist of October 

`“ November, December, and January, but 
“ this, is not to prevent- me delivering thé 
“ coal as soon as I can : the quantity of coal 

. will be calculated at not less -than 700 
“ maunds to every lac of bricks, but, it is 
“« to be understood that this-is not to affect 

_ “ the quantity of coal used, being only to 
‘t énsure early delivery.” 
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So stipulation ` must, . however, re read 
with tlie whole’ of ‘the. ‘contract, and it is 
quite clear. that the use of the words “ deli- 
ver” and “ délivery”.only regarded the de- 
posit -of the materials at a certain spot. 
There-was not, and thére could not have 
.beén, any delivery -.of. the coal to.-Govern- 


-ment.. “The. preparation ‘ ‘of the? materials, 
and the nietalling and consolidation of the 
road, subject to certain conditions, were left 
oe in the hands’ of the contractor.” 

` In this state of things, evén granting that 
‘the J udge-is ‘quite correct in holding.that 
Croft had taken delivery of -the coal at the 
|. Choadanga station, .it is ‘impossible to say 
that Government had anyzlien on the mate- 
rials, and.it is no argument to urge that the 


defendants, the Coal Company, had no lien `` 


on` the said coal either. The Judge has 
confined himself almost exclusively ‘to the 
right of defendants to stop the coal in 
transitu, and bas lost sight of the right of 
Government, who arè plaintiffs, and who 
must prove their case. In fact, it is not too 
much to say ‘that the plaint, as framed by 
the ‘Government, really discloses no cause of 
action.” The_ right of Government against 
Croft was at most no more „than that 
ofa or editor, and would not warrant a claim 
of this kind, 

But to make’ the case ‘against Govern- 
ment stronger, Mr. Doyne endeavoured to 
show that, at the time when Croft absconded, 
Government actually owed him a sum for 
advances of 6,374 rupees, and Baboo Kishen 
Kishore has not refuted or explained this 
away. 

But in any view of the case, Government 
had‘no right to detain, or claim the coal, or 
to take ‘the same out of the possession of the 
defendants, and the suit being wholly 
groundless, it ought to have been dismissed. 
The defendants, it is rightly urged, could 
retain possession of the coal against any 
claimant but Croft himself. 

The decision of the Judge is reversed 
with all costs, f 
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The 30th April 1867." 


Present i E Sa ' 
‘| The Hon’ble L. S. Jackson and W. Markby, D 


The Hon'ble H.V. Bayley and: Shumboonath 
i ` Pundit, Judges. ` 


Oran evidence (to prove non-payment, 
ere, 


` Case No. 16: of 1867, 


vo; 
a se 


..1 October 1866,. affirming a decision passed 


by: the Principal Sudder- Ameen of that |" 


(District, dated the. 29th May ry 1865, 
~ Shaikh Walo Mahomed’ (Plaintiff) . 
l ` Appellant, 


~o 7 + + wersus i 


‘Shaikh Koinur Ali aad dileri (Defendants) 
Respondents, : tag 


et’ 


` ttri C. Gregory for- Appellant- 


“Baboo Ramanath Bose for Respondents, ; 


Oral evidenca i is admissible to: ‘prove that consideration ` 
bas” ‘not. been paid at all or in full, notwithstanding the - 
a Fecital i in à the bond that fall consideration has been paid. 


: " Pundit, J.—THE special apilat jeti 
` thatthe Lower Appellate Court has. received | 
oral testimony. to prove that, for the bond ad~ 
‘mitted by ‘the defendant ‘to have-been execut- 
ed, no consideration was paid.’ Hé-also 
pleads that he ‘should obtain a-decree. aed 
defendant who admits. his claim. oie 26 
_-OF the last plea. the special appaia can- 
“not make. anything. - 
~ As regards the first, we observe, first ‘that 
it is too:late for the special appellant-to urge 


:thisiplea, as the : Lower Appellate Court has |, 


‘4aken the present view in compliance with 
suggestions thrown out by the order ‘of re-: 
wind’: previously „passed; by this -Court ; 
_dnoreover we-are not.aware that” it is illegal: 
`. in‘such a casé-as’ this to receive evideuce í to 
prove that, notwithstanding the bond recit- 
. Ing that full consideration has been paid, -no 


. consideration at all, or that no full considera- ; 


tion was paid. 
We, accordingly, sed no reason to inter ‘fer 
_ and reject the. special: ‘appeal with costs. ~ 
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The 30th April 1867S 


: Presents 


Judges. ~ 


as 


Pre- -emption. 


3 


‘the Judge’ of Patna, 


ed by the Mognsiff of that RTE 
dated thé 6th December 1865. r 


Mohunt Ajoodhya Pooree iid ae ; 
- (Plaintiffs) Appellants, wos 


1 


Sohun Lal and others~(Defendants) ` 
. Respondents.. 
Baboo Khettur Mohun Mookerjee : 
for Appellants. 


< i No-one for Respondents. 


A claim” to pre-emption should be made as soon as 
the claimant becomes aware of the completion ‘of the 


p pale; ‘ 


` Jackson, J.—Ir appears to` me that the 
decision of the Lower Appeals Court ought 


4 to be affirmed. 


can 


- The- special appellant’s pleader T refer- 


red us to Section 3, 4th Chapter of Macnagh- . 


ten’s Principles of ”Mahomedan Law, © which 
is to this effect :—'‘ The right of pr e-emption 
“ cannot take effect until after the sala ‘is 


“ complete as far as the interest.of ‘the seller ` 


« js-concerned.” I understand the decision 


-of the Zillah Judge on the ‘first appeiil." to 


mean this, that, whereas the plaintiff should 
have nlleged and proved that, as soòn -as he’ 


became aware of the fact of sale,” that .is-of E 
the sale being complete, ‘hé had. made ‘his 


claim of pre-emption, instead -of alleging . or 
proving that, he only alleged and proved that 
-as soon as he received intelligence -of the 
decree of the Appellate Court, by which the 
right to: possession was- finally, -adjudicated 
‘upon, he then made his claim.- It appears to’ 


me perfectly clear that, not the ‘decree-of--the ` 


Zillah Court, ‘but the: folfilment -of the con: 


dition.of the kutkobalah- and determination - 
‘of the year of grace completed the snle-; and 


that, as soon as he became aware of that “facts 
he onght to have preferred his claim. : 


“Case No. 2912 of 1866. ` re 


a “Special Appeal from a decision ‘passed b y Sa 
j ‘dated thé 27th | 


= Spi “opel Ya a dectzton passed by: © MA WEHEE 1900, modifying a decision pass! 


` åke Judge- of Shahabgd, : - dated. the 4th j> 


The argument of’ the vakeel for ile -spe-- 


cial appellant appears to me wholly untenable, a 


_ Markby, J.I am of mies same opitioli i 
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eee E a 
-i E _ Present; atk 
The Hu’ble F; B. ‘Kemp. and F- A.. Giver 
: eae Judges, Pa 


i i Mesne profits—Seotion 2 aa Act xxi : 


ofiser 0 g 
Ouse No. 418 ‘of 1866." 
Regular Appeal from a Areik pissed by 


decree for. all ‘that ‘he élaims, but no apecifi- 


| cation of ‘the amount to be, paid: to him as 
¿| wassilat, this : Section prohibits a fresh suit 


“for ascertaining that. amount, -but to bring 


‘| it into-play,. mesne -profits ‘must have been 


part of- the. woa matier of ‘the original 
Claim, © CK. 

The Principal. Suddet Amesn has. based 
| his judgment í on a ruling of the’ High’ Court 
in the case ‘of -Béer. Chunder Joobraj, VI 


a -| Weekly Reporter, 26. Butin this case the 


point for decision was. whether a Qourt exe- 
cuting-a decree could. award interest when 


the Principal Sudder Ameen of. Tir hoot, | the Court making the decree had - -passed Ro 


dated the Ath September: 1866, ` 


 Baboo Ten ‘Dutt Singh and others = 
` (Plaintiffs) Appellants, 


Ss. wersus Nera 
Alluck-Misser and others (Defendants) ; 
Respondents. - z 


Baboos Dwarkanath Mitter’ and Unnoda’ 
Pershad Banerjee for Appellants, . - 


Mr.-R. T. Allan and Baboo Mohesh Chun- : 


der Chowder y for Respondents. 


“Seation 11 Act XXII of 1861 -does not bar a separate support of the appellant's CASO, 


suit for mesne profits. ‘when there was. no adjudication 
i whatever in. the mattér of mesne pee in. the former | 
auit for possession ; z 


order on the point.. e ' 


And, moreover, the explanation which the 
learned Judges-gave of Section 11 of Act 
XXIII of 1861, had reference to cases 
where the omission from the decretal order 
was of ‘some portion of what had been the 
subject of the original suit ; it did not apply 
to cases where “the. relief sought in the 
second suit had never been asked for i in the 
-first. 

- Section 10 Act VEIT ‘of 1859 lays down“ 
in the. most distinct terms that a claim for 
the recovery of land, anda claim for the 
mesne profits of such land, shall be ‘deemed 
distinct causes of action.~ 

There are several rulings of this Court in 
In Regular 
appeal No. 3833 of 1866,- Gour Kishen Singh 

versus ` Fukeer Chund, decided on the 9th of 
| April 1867,* precisely. the same question was 


i raised ; and‘it was held that, as there was no 


. Glover, J.-—T is was a ‘suit to recover ‘question of. mesne profits raised or decided, 
mesne profits together with interest, accru- | in the first suit for possession, @ second Suit 
ing on certain Jands decreed to the plaintiffs to recover them would lie.‘ 


- in- 1858, 


And the same principle was laid down in 


It will be ‘unnecessary for us to state ‘the. the Full Bench Ruling of the 15th Septem- _ 


` .the matter. 


case further, as thè Prinċipal Sudder Ameen ber 1866 sf viz. that Section 11 Acé XXTIL. 
` has dismissed the plaintiff's suit on a ‘preli- of 1861. only applies where payment of 
minayy issue, holding that the claim ‘ought, interest or mesne profits’ is provided . for in 
to have been included in the origitial suit for | the original decree, and even then; not in 
possession, and that a fresh-suit “for wassilat respect of all questions that’ might ‘arise. © 
would not lie in accordance, with Sectión' 1 11:| The J udges ‘say, “it clearly could- “not have 
Act XXIII-of 1861. aa '.. |“ been intended to determine, it may be 
-, -This is the. only point - for. consideration “contrary to the terms of -the decree, or in 

in appeal. ~.r | the absence of any decision on the-subject, 
_ And on .it we: kave no doubt. whatevéi-. “whether interest or mesne profits were or 
: that, the, Principal. Sudder “Ameen is wrong. |“ weré not piyable.” 

„Section 11 Act- -X of 1861 reférs to We think, therefore, ‘that the- plaintifPs 
suits in-avhich the mesie profits tNemsel ves suit’ was per fectly. admissible, and we remand 
have been decreed, but, ‘where’ the. amnount | the papers to the’ Principal. Sudder Ameen 
_has not been fixed, and not ‘to cases where’ for a decision on the merits-as to the; claim 
‘there :has been no adjudication whatever jin | for wassilat ; thé.costs of this appeal . will be 

The meaning of: the’ Section | on the Fespondenty © |- 

ig very clear, Where 4 party sues for - ‘both’ e 

ponsemiog, and ‘mesne Profits and Bets a i “See 0 W E (dbeldveons) p 1 109, | ; 
JES ae F : b 


~ 


roa, - 
` 


i 


`. a'sale of part o 
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. The. Sih April 1867, 


> : Present: 


“The Hon’ble L..S. ‘Jackson and W. 
a Markby, Judges. 


~ Attached property—Sale. 


ie -; Case No, 2929 of 1866. 
* Sein Appeal from a decision ‘passed by. 


“the Additional Judge of Jessore, dated 
“the 26th July 1866,' ‘reversing a decision 
apesse by the Pr incipal ` Sudder Ameen 


cof that” District, dated the 21st Novem- 





'riber 1865: ‘ 
» Phaunath- Mitter ‘one: ‘of the Defendants) 
: a ee pecans s ° 
oe — ine -versus a fe 


_ Shiumboo Chunder Nath (Plaintiff) ` 
t SH . Respondent, 
“Babos Hem Chunder Banerjee md Romesh 
ft ` Chunder ‘Hitter. for Appellant; ' 7 


“Babo “Askootosh Dhur for Respondent, 


‘Where a Lie arer raised asum of money by 

he'attached property, and devoted some 
part of ‘that moriey to'a payment on account.to the judg- 
` ,mént-eréditor,; and the jndgment-creditor. thereupon 





. ‘pwithdrew from the execution’ and from the attachment 


“of the property, HELD that the attachment would not’ 
__davalidate the sales, 

- Jackson, « J —Ir appears tò me that the 
“deetaion of the ‘Lower. epee Court is 
‘quite right. . 


In this case the. proper ty in- “question® had 
“jeen attached pr esumably i in a regular manner 
` bythe i issue of a. written’ order prohibiting, 
alienation: Shortly _after.such’ attachment,’ 
the judgment-debtor- enters into a negociation 
. whereby he raises asum of money by à sale 
of part of the premises, and devotes some 
. part of that money (it is not clear how 
' nucli) to. a. payment on, account to the judg- 
-ment-creditor, and-the judgment-cr éditor (as 
‘the. Judge informs us) thereupon withdrew 
“from the execution and ‘from’ the. attachment 
of the property. . “I think it.must be consider- 


* ed that that sale and the withdrawal of 


; _ proceedings i in-execution ‚by the judgment- 
- ereditor were parts-of one whole transaction ; 
‘that the judgment-er editor consequently 
“assented to the sale and waived, for the time 
“being, all right that he had, by way of- ~at- 


- tachment, over -that property. -.The- sale | > 
. shaving taken ‘place in that way, the rights 


gt the judgment-debtor pagsed to the ` person 


“to-whom-he- ‘sold. + ‘If the judgment-creditor : 


had’ been.“no. “party to the. transaction, , of 
““eourse-the sale would have. been subject.’ to 


the attachment and execution,-and the sale by. 


the judginent-debtor: would, Sarob, at the’ 
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instance of the ereditor, ,, have been .declaréd 
null and void. Butas the judgment-creditor. 
was a party to the transaction, and as he 
withdrew his execution and attachment, 
that attachment would certainly not invalid- 
‘ate the sale. Under these circumstances 
months after, when a third party comes in 
end purchases. that portion, of the. decree 
which - still remained unexecuted, and under 
the right so obtained, he-causes a. fresh 
attachment ‘of that property as if any right 
‘or interest in it -still remained to ‘the 


_judgment-debtor, -I think it cannot be’con= 


tended that anything was taken by the 
purchaser under such. g sale. 
I think the decision of the Lower Appellato 
Court must be affirmed. with costs.. -- 
Markby, : 


J,——I am:of- the same opinion, ; 
RE 





The 2nd May 1867...” a a 
„Present: - l 


The Hon’ble J. P Norman, W. S. Seton- Kari, 
: ~ and -L. 8. -Jackson, Judges. ~- 


High ‘Court (Powers of superintend- 
énce of Release of person impri-. 

` sohed in execution of an old sum- 
‘mary decree for rent against ‘his. 
father. 

Petition complaining of an -order passed 
by Mr. W. R. ‘Davis, “Deputy -Collector 
-of ` Purneah, dated the ilih January 
. 1867. 


Gopal Singh, Tene ae 2 
versus 


, The Court of Wards on béhalf of -the “Miha- 


- rajah of Durbhabgah, -Opposite Party. 
Messrs. R, T. Allan and R. E. Twidale 


.for’Petitioner. 0 2; a 
Baboo Kishen Kishore Ghose. forpa < 
Opposite Party. 


Where, in execution of a summary decree “for - rait 
obtained uncer’ Regulation VII of 1799 in 1851 -against 
the father of the petitioner and anotlier, the petitioner 
was arrested and lodged in jail in January 1867;—H ELD 
by the majority of the Court (Normau, J. dissenting) 
that the High Court could not, urider the genera] powers 
of superintendence vested in it by Section 15 ‘of the 
High Courts Act or Section 16 of the’ Letters Patent, 
interfere to ‘order the release of the petitioner. ~ 


Norman, J.—Tms was a rule calling on 
the Céllector of Purnéah as representing: the 
Court of Wards and'the General Manager of 
the Durbhangah ‘estate appointed under the 


“Court of Wards, to show cause why an’ “order 


of the Deputy Colléctor,.made ia’ a. case 


Wherein. the General “Manager ‘under’ the 


Court of Wards ‘was’ y decree-holder and: Gopal 
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Singh judgment-debtor, should not be quash- 
ed as having been made without jurisdiction; 
and why the petitioner should not be dis- 
charged out of custody, on the ground that 
there was nothing to warrant the order for 
his arrest, 

The General Manager under the Court of 
Wards on behalf of the Durbhangah Rajah, 
brought a summary suit under Regulation 
VII of 1799 in Zillah Purneah against Tej 
Narain Singh, and obtained a decree on the 
10th of December 1851 for rupees 8,205, 
On the death of Tej Narain Singh, the case 
was struck off the file, On the 4th of July 
1861, the plaintiffs prayed for execution 
against Gopal Singh as heir of Tej Narain 
Singh, but the case was again struck off 
the file, no proof of heirship having been 
given. 

After this the decree-holder applied from 
time to time for execution of his decree, but 
of these applications Gopal Singh had no 
notice, he being a resident of Bhaugulpore. 
On the 13th of September 1866, the decree- 
holder applied for execution of his decree and 
procured an order from the Court of the Col- 
lector of Purneah for the arrest of Gopal 
Singh. Gopal Singh was, accordingly, ar- 
rested on the 2ist of September. On the 
26th Gopal presented a petition objecting to 
the arrest on various grounds. His petition 
was rejected by the Collector on the 2nd of 
October. Gopal Singh, amongst other an- 
swers, denied that he was in possession of 
any property by inheritance from his father 
Tej Narain. The Collector referred it to a 
Deputy Collector to enquire whether Gopal 
Singh was in possession of. any such property 
as heir of his father, aud on the 11th of Janu- 
ary 1867, the Deputy Collector found that he 
was in possession of some land as such heir, 
and ordered that he should be imprisoned and 
remain according to custom in the Civil Gaol 
of Purneah. 

The proceedings are headed “In the Court 
of the Collector, Zillah Purneah.” 

It appears clear, and indeed was not dis? 
puted by Baboo Kishen Kishore Ghose, who 
appeared for the Collector to show cause 
against the rule that in summary proceedings 
under Regulation VII of 1799 the personal 
property of the defaulter may be distrained, 
his person attached, and the talook or tenure 
of the defaulter may be brought to sale for 
the arrears of rent which may have accrued 
upon it. 


Regulation VILI of 1819 Section 18 Glande 
4, which was referred to, contains an express 
declaration that no summary decree for arrears 
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shall be considered to warrant the subjecting 
other real property belonging to the defend- 
ant in such action to sale in execution ; and 
that, ifthe plaintiff should be desirous of 


-having any estate, or house, or landed proper- 


ty of the defaulter brought to sale in satisfac- 


‘tion of his claim for rent, if will.be necessary 


for him to institute a regular suit for that 
purpose, notwithstanding the existence of a 
summary award in his favor. 

It is, in fact, admitted that there is no law 
or Regulation under which the Collector can 
justify the progeedings against Gopal Singh 
as heir of Tej Narain Singh. 

The question is-Has- the High Court 
powet to quash the orders which have issued 
from the Collector’s Court ? 

By the 15th Section of the Act for estab- 
lishing High Courts of Judicature in India, 
24 and 25 Victoria Chapter IV, it is enacted, 
that each of the High Courts established 
under this Act shall have superintendence 
over all Cotrts which may be subject to its 
appellate jurisdiction. 

The term “superintendence” is one, not 
only quite intelligible in itself, but it has a 
legal force and signification which are per- 
fectly well known to the Legislature, 

In 3 Blackstone’s Commentaries, page 110, 
it is pointed out that “it is the peculiar busi- 
“ ness of the Court of King’s Bench to su- 
“ perintend all inferior tribunals, and therein 
“ to enforce the due exercise of those judicial 
“ and ministerial powers with which the 
“ Crown or Legislature have invested them, 
“and this not only by restraining their 
** excesses, but also by quickening their negli- 
“ gence and obviating their denial of jus- 
e tice,” 

See further Bacon’s Abridgment, title 
Mandamus Titles (D.) (E), and cases cited 
—Tapping on Mandamus, pages 105, 230, 
2 


In Bacon’s Abridgment, title Prohibition, it 
is said :-—* Asallexternal jurisdiction, whether 
“ Ecclesiastical or Civil, is derived from the 
“ Crown, and the administration of justice is 
“committed to a great variety of Courts, 
“ hence it has been the care of the Crown 
“ that these Courts keep within the limits and 
“ bounds of their several jurisdictions pre- 
“ seribed to them by the Laws and Statutes of 
“ the Realm.” * * “The superior Courts at 
“ Westminster having a superintendency 
“ over all inferior Courts may, in all cases of 
“ innovation, award a prohibition. Tn this 
“the power of the Court of King’s Bench 
“ has never been doubted, being the superior 
“ Common Law Court of the Kingdom.” 


a 


- comes to an erroneous “decision,. 
or fact, ona matter within its jurisdiction, the |. 


Civil 





"Exercising ‘this most ‘salutary power, -the 
-Courts at Westminster, and particularly the 


Court of Queen’s Beriéh,; by. decisions which |. 


may be counted by thousands, have képt, all 


the inferior Courts in the Kingdom within the’ 


limits of their. several jurisdictions. Prohi- 


` bitions lie ‘to persons or -bodiés* pr etending. to’ 


be.Courts if they assume-to exercise jurisdic- 
‘tion i as such., These prohibitions have issued 
.t0 the Pope’s Collector assuming jurisdiction 
-a"s spiritual Court—to a. Bishop proténding 
‘to visitatorial authority—to-a Court calling 


itgelf a Court of Honor. Séé Comyn’s Digest. 


A. 4 F. 1l; per Holt, Chigf Jintice Salkeld’s 
Reports,. 553. 


This power: of superintendence is entirely : 


` distinct from the jurisdiction. to hear appeals. 
“If the inferior Court, after hearing: the parties, 
either in Jaw 


` Court having power of ME never: 
- inter feres. ha 


peal. ae p 


-Còurt, has a power of superintendence, we 
. must look to the 15th, Clause of the Charter 
' of-1862 by- which it is ordained that the 
‘High. Court shall.be a Court-of Appeal-from 
the Civil. Courts of the. Bengal Division of the 
Presidency of Fort William and from ‘all other 
‘Courts ‘whether within or without the said 
Bengal Division from-which there is now an 
aippéal. to the. Court of Sudder Dewanny. 


Adawlut àt Caleutta and- shall exercise ap- 


Jallate jurisdiction i in such cases as are sub- 
ject to appeal to'the- said Court of Sudder. 
Dewanny Adawlut by -virtue of. any, law 
or Regulation iow in force, or shall become 


` subject to appeal to the said High Court by 


virtue of such Law, and Regulation relating 
-t6* Civil Procedure as shall hereafter be 
mada by the Governor-General in Council, - 


` The first branch of this Clause constitutes 


several Courts therein mentioned in general 
terms, “while the second branch indicates 
the. cases.in which „such Appellate powers are. 
~ to. We éxerdised. 


"ABy- Section 160 ‘of Act X of 1859, an 
appeal ‘was given in certain cases. to-the 


Court of Sudder-Dewauny Adawlut from the- 


.Géllector’s Court ;-by Section 161, a special 
appeal’ from.’ the’ decisions’ of ‘a ‘Judge on 
appeal: from. Collector. ` > 


oA. * Appeals’ from the decisions of ‘Colleators’ 


cx Courts to-the Sudder ‘Dewanny “Adawlut it 
l sýits under 


Regulation : IL of .-1819 were 
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‘given by the 26th and 30th ‘Sections of that 
“Regulation. 


- A suit in the. nature of an appeal’ from: ‘the 
decision of a Collector or proceédings under 
Regulation VII of 1822 by the 23rd. Section 
of.that Regulation. - 

If I were obliged: to decide: that .point, I 
am not sure that I should not be prepared: to ` 
hold that, under the 15th Clause of -the 
Charter of 1862, the High -Court . was ‘con- 
stituted, in general terms, a Court of Appeal 
from the Collector’s Court ‘whenever. -the 
Collector acts judicially, - - For my present - 
purpose, it is not necessary for me to ex- 
press an opinion on that point: ae 

-It is clearly constituted a Court of Appeal 
from the Collector’s Court exercising juris- 
diction in suits for rent singe the ` ‘pasig of 
Act X of 1859. : 
It is equally’clenr that tho High Court 
under-the 15th Section of ‘the Chatter. Act 


| has superintendence over ‘the Collector's 


Court dealing with ‘such suits for rent. - 
By the 16th Section of the Charter of 


“Fa order- to seo over wine Courts ‘the Ea -1866, it is ordained that the High Court shall: 


be a Court.of Appeal froni the -Civil Courts 
of the Bengal Division of the Presidency 
of Fort William and from all other Courts 
subject to its superintendence, and shall: 
exer'cise-appellate jurisdiction in such cases 
as are,subject to appeal to the High Court 


| by virtue of nny Laws or. Regulations. now 


in force. 

Thus the existing Charter assumes that 
the Collector’s Court is subject to the super- 
intendenes of the High Court, and by ‘that 
description alone constitutes the High Court’ 
a Court’ of Appeal from it: If ‘the “High 
Couit has not a power of siiperintendesice 
over thie Collector’s under Act X, the High’ 
Court, as constituted by the. Charter of 1866; 
has no power of appeal from’it. -. «+ 

‘Now, if the ` Collector’s’ ‘Court, desotibed 
in Act X asa Court having jurisdiction: to- 


` the ‘High’ Court a Court of Appeal from the Deets suits for rent, is tobe taken as 4 


Court which existed ‘ntecedentiy to. the 
passing of Act X of 1859, if the 148th Sec: 
tion is no more than a Clause regulating - the 
aud empowering 
the Collector to hold his Court i in any place 
within the limits of his district, if it be one 


-and the same Court as that which entertain) 


ed summary ‘suits under Regulation “VIII of 


1831, its powers being merely. modified _by 


the later Act, it would bé clear; and, a: mat? 
ter beyond controver: rsy, that our general 
powers under the 15th’ Section’ will'enablous ` 
to superintend all its Opérations: whether “in 
summary suits or in suits undek ActK:* tà, 
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If, however, the’ Collector’ 8 Court. únder 
Act X is.to be treated-as a new Court còn- 
stituted by Section-148, arid regulated by thé 
Sections which follow, ‘andif we haye the 
power of superintending the Court as con- 
stituted by Act X,-then in-order ‘to see-whe- 
ther we have the power of interfering with 
` the Collector’s ‘proceedings in. the present 
case, we must see what power. he has exor- 
cised or . professed to exercise,” or which 
comes to the same ‘thing, what Power he’ 
must be taken to have exercised. . 

By Section 23 of Act X; it is enacted 
that all suits for arrears of rent due on, ac- 
count of land shall be cognizable by Collect- 
ors of land revenue, and “shall -be instituted 
and tried under the provisions of that Act, 
and, excopt in the way of appeal as provided 
by that Act, shall not be cognizable in any 
other Court; or by any other Officer, or in 
any other manner. - 

Regulations VII of 1799 and VILE of 1831 
were repealed. by: Act X of 1859; except as 
to proceedings commenced before -that Act 
came into force, ¿. é. the Ist of August 1859: 

The proceedings against Gopal Singh as- 
heir of Tej Narain .were not commenced 
until after thé repeal of those enactments, 
They were in no sense warranted by any- 
thing in those Regulations,. and cannot. be 
said to have grown out of, or to have been a 
continuance of, any proceedings in the 
summary suit. 

- On the contrary they were. wholly new 
proceedings for which there was no warrant 
under the law or precedent according to, the- 
practice of-the Court. ; 

The case does not then appear to fall 
within the exceptions in Section 1 of Act X 
‘of 1859. Whatever the Collector’s own 
notiou may have been, his orders cannot be 
treated as passed by a. Court for the, enforce- 
ment of a summary decree under those Re- 
gulations, because except as to special cases, 
of which that before us is not one, the Rega- 
lations themselves had been repealed, and, 
the Collector’s power to “hold such a: Court 
was, therefore, at .an end. ‘The . Collector 
- had no power to entertain any? suit or pro- 
ceeding for the recovery of arrears of -rent 
- against Gopal Siugh as heir of ‘Tej. Narain, 
except under Act X. 

Itis clear that, in ordering thé’ commits 
ment of Gopal Singh, the Collector used 
powers which he could at that ‘time « haye 
only exercised as a Court constituted ‘ander 
Act X. $ 

The proceedings, ` as we have. seen, are 
headed “In the- Collectors Court, Zillah 
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“Parneah,” ‘There ‘is. lothing on the face 
of the TA to.show that the Collect- 
or < professed ‘to. dct‘ under any special 
powers. The proceedings must be ‘ presum- 
ed'to‘havé taken place, under such judicial 
powers as the Collector then possessed, in 
that which was the. Collector’s Court in 
existence at the time’ when the orders - were 
passed. -‘This-is no mere question of : words. 
The Officers of that’ Court were bound to’ 
obey orders so headed. However illegal the 
proceedings may have been, the nazir could 
not have refused to execute the process ; nor 
could the gaoler- have refused to: receive 
Gopal Singh. If proceedings had been 
taken for á “wrongful arrest by Gopal “Singh 
against the gaoler or the nazir, these parties 
could have justified “themselves as acting’ 
under the orders of an existing Court of-com- ` 
petent jurisdiction ” having power to try all 
questions’ relating to suits fot arrears'of rent, 
The law on this ‘subject i ig fully discussed in 
the case of the Marshalsea,- 10 Coke’s Reports, 
76 A ; see also Broom’s Legal Maxims, pages 
12 and 89 to 94. ‘The Collector cannot con- 
tradict his own proceeding. He cannot say 
“ this, was. not an act done by mein any 
“sf existing Court.. I was a mere-trespusser ; 
‘I was acting under Regulations which are 

“ repealed, and exercising the functions of a 
s Court which no longer “existed.” ` 





The. importance of the: heading of the pro- 
ceedings is illustrated by the casesvof An- 
drews versus . Morris, -L Queen's Bench 
Reports, page 3, and Carratt versus Morley, 
1 Queeu’s Bench- Reports, page 18., They, 
were actions of trespass against. Officers of 
Courts of Request. In both cases the judg- 
ments of the Courts of Request were. void. 
The precépt to, the Serjeant was in the, first 
case correct. In the second case ib did, not 
describe the Court by its proper style, » ‘Io 
the first case it was held that, as the subject. 
matter of the cause was within the general 
jurisdiction of the Court, the Serjeant ` was 
net bound to look beyond the warrant, and 

as it appeared on the face of it to.have ‘is- 
sted regularly, he was justified. In-the 


| second cuse it was held that the officer was 


not protected by a warrant which; on the 
face-of it, did not ‘appear to be authorized 
by law. 


. The’ olisotor: - having ataoa doch 
powsrs without any jurisdiction or warrant 
in law,. it would have been-competent to us, 
by virtue of our general superintendence, to 
prohibit him from proceeding further, and 
we may now- quash his order as illegal, 
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ona ‘matter on -which my. ‘eolledgues enčl. Board of Revenue are “Courts, of Justice. 


tertain. s0- much doubt, I should hesitate to 
exercise 
could : S80, that: the applicant had ny other 
rémedy.. Sows 

| But thers. we: have . a T eR has 


been.for. months i prison for debt for the’ 


_ payment of which, as far as we- can judge at 
present, ‘he appears not'to bè liable. Any. 


suit to recover the amount either in the Col: | 
lectors Coiirt under Act X-of.1859, orby 


pliist — in- the Civil, Cours: founded on the`; 


© decree, . would be’ ‘apparently. barred. as- out of 
time. . « 

: Baboo ‘Kishen: Kishore: Ghose; who 

_appetted for the Collector, could point- out no. 

ineins by which the prisoner.--could regain 

i his Jibertys 


` herited:real „property from- his father. But 
: that-i is not:the point. Whether he inherited 
lands | from - his father or nót, 
iment was equally, unjustifiable, . According | 
* to- thie - law: of England-and the.law of this: 
cotiutry.as it stood under’ Regulation THD of. 
1793, Section 10, Gopal Singh might. pro- |, 
bably have hid. a. vemedy by-a suit. for damag- 
„es forthe: illegal imprisonnient: against the 


`" Colléctor-as having acted without jurisdiction.: 


But, that’ remedy is-:probably taken away by 
Act “XVIII of, 1850., If he could bring such a 
suit, it..would be a poor. remedy if „he 
- nust remain in jail till the suit’ were decided. 


We have seen that he could’ probably main- 


tain no! action: against the nazir and gadler. 
Under Section 4° of. Regulation VIII of. 
1831, a Commissionér would’ probably not 


- inter fere with the. proceedings of the Collect: | 
“That. 
Appears to have-been the opinion expressed | 


-orin execution ‘of his‘ own decree. 


in a‘letter from the Secretary ‘to the Govern- |- 
' -ment of Bengal, Révenue Department, to thé 
‘Sécretary of the Sudder Board of Revenue; 
' No. 1418; dated the 11th of October 1836. 
‘However that may be, if I am right in my |. 
construction of -Section I. Aot X of 1859, 
Régulation VIII of 1831 is now repealed by 


Act X of 1859, and sich jurisdiction ag ‘the | 


‘Commissioner ` ‘ind under thit, Regulator is 
won. Bose ys 
“EE is’ saeco that the - defendant. may 
i a to the Government of Bengalor the 
. Board ‘of Revenue. . 
sucli case, ‘as the present has a right’ to,be 
heard to- Bay. that the proceedings are regular, 
Hevis+ nòt to be lightly’ deprived ` of. that 


_ which may, turn’ ott to be’ his. legal right, the, 
. Becurity for’a debt whicli-he' claims. to be due: 


i to him. - Neither. “the Government nor the 


oat extraordinary . jurisdiction if 


-He_, suggested- that: he might. 
bring-a suit” and allege that:he had not in-- 








his imprison:- 


‘| the-present applicant, until 1861, 


But the plaintiff i in any. 


‘in ‘order to have the rule discharged. - 


They have no power to enquire into; and. 
cannot determine ` judicially the matter:in’ 
dispute.. They would -hardly be likely to- 
order the discharge of the defendant; and ` 
would perhaps not be justified in interfering 
with the alleged legal rights of ‘the plaintiff. 
"It seems to me that. it would be a, grave 
veproach on the-administr ation of justice if.a- 
man illegally deprived of his liberty, im-- 


\ prisoned by. the order, of:a Court having no. . ` 


jurisdiction, has. no remedy in a, Court of ° 
Justice to regain his ‘liberty, but must.be-in 
prison, because the highest Court: of Judica- ' : 
tute in this gue has po power to- release: ‘ 
him: 

“~After a very careful PN T ‘I haye Y 
‘come to the conclusion that we have. au; 
thority: to. quash the Collector's “orders, and 
-that we ought; to order the dischar, ge., of the, 
„prisoner. I would, thereto, make. the rule, 
-absolute. ; . 

Seton- Karr; , , J—Tans i is: a case in. which: 
"tho senior Government :pleadér : appears. - 
‘bafore us to discharge a rule served on the ^ 
‘Collector who has been called on ‘to show’. 
éause why the applicant,. Gopal Singh,.in ` 
‘whose, behalf. the rule was procured. by. Mr... 
Allan; should-not.be discharged from.custody. , 
-I have -had the advantage of hearing the. 
 whole.matter twice fully argued ; once when. 
sitting with my brother- Norman, and. again... 
when sitting with him and with. my brother; 
L. S. Jackson.: . x ` 


~ The;facts are simple and are’ eee in dispate, : 
In the year 1851, @ summary decision. for - 
rent, of more than 8,000 rupees, was obtained: 
against’ the father of . the- penne phd 
another. es 5 


Bubsequently, application was aee on` 
“several occasions, to: execute ~ the ‘decrée: 
; against the father, but no process’: of execti="- 
tion was ‘attempted to be taken out’against’ 
“after: hig. ` 
‘father’s ‘death, and ` that application was 
struck off on the 10th of April 1862, as there” n 
. was no"proof of heirship. 


"In the autumn of last year, process ri axe- 
-eution was again fakon out, ‘and the present, 
applicant, who. i jsa resident. of Bhaugulpore, ' 
-was -arrested. and. lodged in ‘the ae at 7 
-Purneah, =~ - 


Bure 


-The matter has’ on tüy and ably, Bee s f - 
.by.Mr. Allan, in.order to make the, rule ab- - 


Solute 5. -and by’ Baboo Kishen Kishore. ae 
.-Fhe-point for > cdtisideration is; * after’ “all 
|. whether We can interfere: under. tlio,- ith 


is 


` either the late Sudder 


1867. . Civil” 


Section of the Che: ‘Act, or. ace the 16th j 


Section.of the Letters Patent. 
I have‘considered this ‘matter very atten- 
tively, and I am quite clear that in a delicate 


` matter like this, involving the liberty. of the 


subject on the one hand, ‘and the j jurisdiction 
of the High: Court on’ "the other, we ought 
not to interfere except on the clearest proof 
that we have a full right to do’ so and that 
the law is on our side. 

The laws quoted in the mar gin have bee 
referred to 


` Regulation TI of 1793 See. 4. | f 
3 Vil-of 1799 ,, 16, inthe course 
» + SIM of 1817 „ 15. “of argument, 
» ZW of 1824, but Í do not 
7 : find that any 


one of them placed the Collector under- the 
late Sudder Court or subjected his proceed- 
ings to appeal or to review by that authority, 
or by the Civil Courts, Notoriously, both 
the law and practice ~were,. that summary 
decisions, passed under Regulation’ VII of 
1799 and other laws, could, be annulled by 
regular Civil suits separately. brought for 
that purpose, They could not be touchéd 
by the Civil Courts in the way either. of 
revisionsor of uppeal. 

No case has been quoted to us in which 
Court or the High, 
Court ever dealt. with any proceeding of a 
Collector in-.execution of a decree obtained 
under Regulation VII of 1799 in the way in 
which we are now asked to interfere. No 
one professed ever to have heard of any such 
a case, Anda Circular of the -late Sudder 
Court of the 4th of January 1833, quoted on 
the first hearing of the rule, distinctly lays 
it down that Collectors were empowered to 
execute their own awards independently, 

Had the decree been. gained under the 
present law, viz. Act X of 1859, I do not 
believe that we should have been. able to 
interfere with it in execution, by way of 
appeal, this Court-having already held that 
there is no appeal‘against the execution of 
such decrees. At the same time, if the case 
had been one under Act X_of 1859, and if 
the Collector had gone entirely beyond his 
jurisdiction in executing the same, I think 
ave might possibly | have inter fered under the 
power vested in us ‘by Section 15° of the 
Charter.. 


‘The question, therefore, remains.- Can 


` we, as a Superintending Court, “interfere? in 


a case where an old decree, passed at a time 


-when the Collector was, not- under the- ‘juris: 


diction of the late. Sudder Court, 'is-being 


-executed ; and can we,.as the Court which 
has. succeeded to all the powers of the Sudder’ 
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Court,and which bas other powers besides, 
direct the release of the applicant P’ 


-I think the interpretation of the word 
“ superintendence,” used in the 15th Section 
of the Charter Act, will often ‘be a matter 
of great nicety, and that it behoves us to be 
careful in exercising any special jurisdiction 
which we may conceive ourselves -to be 
vested with under that phrase. 


But, in the present case, it is first neces- 
sary to enquire whether the Collector, carry- 
ing out an old decree which.was not itself 
in any way appealable to the Highest (Civil 
Court in the country, falls within the mean- 
ing of the words used inthe 15th Section 
of the -Charter Act. By that Section, our 
Court “shall-have superintendence over all 
“ Courts which may be subject to its appel- 
“ late jurisdiction, and shall have power to 
‘call for- returns,” &c. &c., and to direct 
the transfers of suit’ and to make general 
regulating practice. The 16th 
Section of the new Letters Patent merely 
constitutes the High Court a Court of 
Appeal from the Civil Courts and from other 
Courts subject to its ‘superintendence. But 
we are not asked to deal with this case as 
a Court of Appeal, and the Letters Patent do 
uot, therefore, apply at all, Can it then be 
said that the Collector in anything that he 
does, is generally subject to our appellate 
jurisdiction ? No doubt, in casés of Act X 
of-1859, appeals are preferred, both ` regular 
and special, to-the High Court from the 
orders of Collectors and “Deputy Collectors 
in rent suits,‘and in rent suits ovly. And, 
as I have said, if the Collector went béyond 
his jurisdiction i in any matter apper taining 
to a rent suit under the present law, we 
might, even if the matter were not actually 
appealable, possibly interfere on a motion 
made to that effect, as we are asked’ to dò 
now. But 'I paireee no decided opinion on 
this point, 


Mr. Allan is, no doubt, quite correct in 
stating that this isa case of apparently great 
and real hardship; in urging on us that it 
seems monstrous that a man should be 
suddenly seized in another district and put 
into jail for a summary rent suit, which 
only bound the crops, the land, or the de- 
faulter himself, decreed against his father 
16 years ago ; and that the proper remedy of 
the decree-holder in-such cases was, either 
to sell the tenure, as well as the Personal 
property of the defaulter, ‘or to have put the 
defaulter himself in prison at or shortly 
after the decree of 1851. ot 


ai 


` Crp: 





£ o T myself never heard of mrg a case as 
: tliat of a man-being suddenly put iu jail for 


an old summary: reut deeree passed long ago. 


5 against his father and. others, and several “of. 
` my learned colleagues whom I have-consulted 
~ and who bave had great.experience in. these 


‘matters, never. heard of. such a case; and 


were'I convinced I had the power, I should 
be gery glad to. inter fere in ‘the applicant’s 
behalf. ees : . 


` But -T.cannot fala, on anything that -I 


4 


have. ‘heard during the cqurse of argument,- 


` that the words of the Charter quoted give us 
~ a Power. of general. superintendence over. 
í -` Qollectors, in alk matters,.or that, we.can 


scrutinize and interfere with his acts, unless- 
they bs questioned judicially in some case 


. from’ which an appeal: lies, or unless. the, 


matter. refers to some case in’ which the Col- 


' lector would’.be rightly termed a Court 


i “i subject { to our appellate jurisdiction” ora 


i “Subordinate Court,” 
atnittedly, thé Collector is. not: 


Ordinarily and ad- 


High- Court, and we do not, in his cise, call. 


` for returns, or. direct the transfer of. suits,. 
_ or prescribe to him rules of practice. . 


a © cannot, howevé?, think that the appli- 


eat is ŝo wholly- without a remedy.. One 


‘remedy, suggested by Baboo Kishen Kishore 


- was that the'applicaut should bring a Civil 


suit’ to- show that-he had.uot, inherited any 
property, from his father, . and that, the Col- 
lector is wrong in ruling ‘that’ he is ‘his |: 


father’ 8 heir, or the applicant should prove, 


that ‘he was otherjvise not personally liable 


„Buit. 


"EES 


to. pay. ‘the’ arrears of rent, of the . summary, 
But there appears to me a a shor ter remedy 
available. 
coutrol and super vision of the Commissioner 


< “andthe ‘Board of Revenue, to say nothing 
- ofthat of the Executive Gover nment, 


The. 
summary decree is one sought.to be execut- 
éd on behalf: of the Court of Wards by the 


k Manager of the 'Durbhangah | ‘estates, who 


would, I -have ‘no doubt, readily listen to 
any suggestion ` “which the Commissioner of 
the Division might think “fit to make. 


‘will’ veiiture’to- say that, if any hardship 


has’ béea -inflicted on the applicant, or any. 


.-seVere, Unnecéssary, or-unprecedented mea- 


sure has been had recourse to, as- seems 
probable; an: application to the Commissioner 
would,’ in all’ human probability, -have the: 
effect > of doing that when justice — sems‘ 
to require. 


Bot, for my own parks I ‘must adhere” to, 
‘the rule that this Court should ‘not interfer e]. 


pa 
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The Collector is placed under the. 
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mode, unless we are. quite’ satisfied, that.we | 


have jurisdiction ; and not being satisfied that. 
we have conferred on us any such jur; isdiction ` 
or: power of interference as is contended for, 
I would discharge this rule. 

„After all, on the arguments which we” 
have heard on “the subject, the pent really 


‘resolves. itself into this. 3 : 


He is carrying out, aò the law wed 
‘Kim to do under the jurisdiction which re- 
mained to him in regard to old decrees and 
proceedings, an old decree familiarly known, 
asa “huftum,” of one obtained under Rés’ 
gulation: VII of 1799. As far as we an . 
judge, he has acted with judicial power, ing- 


executing the decree which had apparetitly A 


been kept alive by sundry processes, and itr 


L Vol. ee 


arresting and confining the defendant, though, © 7 


it may well be said that. there is no instancè ` 
known of a summary ‘rent decree having- 
been thus carried out against the heir“ of . 
one ‘of the original dofaulters. The Collect- , 
‘or’s order would not have been appealable 
to the late Sudder Court, and is not appeal- © 
‘able to; nor liable to'be otherwise called in 
‘question by. the High | Court by any law or 
[Char ter that I can find. 

- Whatever the apparent hardship’ may “be, 


Inwould discharge the rule .and leave the 
‘applicant, 


whom otherwise’ I should be, 
‘desirous of assisting, to any. other remedy 
‘available. 

“Jackson, J.—The petitioner obtained: a, 
rule of this Court, calling, ‘on, the Collector’ 
of. Purneah to show cause why the order (of. . 


Mr. .W. R. Davis, a Deputy Collector) dated - 


-llth January last, under which the petition- 
er “remained - imprisoned i in the Civil Jail of ` 
‘Purneuh, should not be set aside as -having’ 
been made wholly without jurisdiction. , 

- The- Collector showed cause, , 
matter having‘ -been once argued before 


and,” P ‘tho | k 


Nor mar and Seton-Karr, J. J., has iow’ been ° 


ngain argued before -those two learned’ | 
Judges and myself.. E C 

Two persons (brothers) named Tej: ‘Narain . 
aud Thuckoo Lal having ‘jointly taken. a. 


-lease; Thuckoo Lal died, “and. the zemindar. 


afterwards obtained from the Collector- of 
Purneah a ‘decree dated 10th December. 
1851, in a summary suit for rent against the 
survivor. í 

* Subsequently, -the judginent-debtor Daj 
Narain himself died, leaving a widow- “and, 


minor's son; Gopal Singh; the | petitioner.” ` 


‘No farther proceedings were taken ‘at that 


or exercise’ its power ‘in‘an - extraordinary: ‘time, and it seems thet, “about: a year, “afters” 


© 


1867,] Civil 


wards; PA ori -the ° 30th ‘Tasluny 1853, 
two’ other brothers’ of the lessees, entered int 





an engagement with ‘the zémindar “by which, 


after reciting that the’ ledge had been taken 


‘for . the benefit of all the four- brothers, they- 


made: themselves ‘jointly’ responsible fora) 
arrears oF rent existing- ard futje. |, 

On the Ist August -1859," “Act X 6f thie 
year took effect; and the- Previous Regulations 
relating to summary. suits* for ‘rent became 
repealed except as to proceedings commenced 
before that date. ` 

On'the 4th July 1861, the zemindar ap- 
plied to execute his old summary decree 
ngninst Gopal Singh, who had, I. suppose, “hy 
this time, come ‘of age, aud who dwelt in 
Zilli Bhaugulpore: 

It appears that no notice of the apta 
tion was served on Gopal Singh ; but the 
proceedings: were, on the 10th. April 1862, 
taken off the file for wait of avy proof that 
i Gopal was the heir of Tej Narain. 

“In March 1863, and afterwards from time 
fo time, ` the applicsition was renewed, but 
© without result, apparently ‘i in conseque nce of 
no property liable to be taken, in execution 
being found within the jurisdiction; 

Finally, on the 15th September 1866; the 
decree-holder applied for the arrest of Gopal 
Singh. ` He was arrested Necordingly, ‘taken 
to Purneah, and then: committed ‘to the Civil, 
jail on the 21st of thit month. `. 

. On’ the. 26tli September, he made a peti: 
tion to the Collector iti which he objected’ to 
his being made liablé.. This petition was 
‘referred to the Deputy Collector by whom, 
an the 2nd October, it was overruled; ` ind 
the decree-holder was required to produce, 
evidence of Gopal Singh having in his posses- 
sion assets of the deceased judgment-debt: 
or, Gopal „being meanwhile detained . vin? 
custody, and the matter finally came on. for 
hearing before the ‘Deputy Collector on ithe 
lith January 1867. when, Gopal Singh “was 
declared ta, be liable and ordered’ to be im: 


_-prisoned “aecordiiig to pracaee’ .in ‘the 
ae -> 


’ 


s x 


, The’, actual warrant ; of apain, vis 
pot before. us, but: the: rubookaree.or pro- 
ceeding i in ‘which the order was contained 
has been read to us., It is headed. Iv: ‘the: 
Gonrt( Adawlat) of: the, Collector,. of Pir: 
neah,” aud’ Mr, Allan thereupon, -contends 
that the Collector’s Court: is subject’ to the | 
appeliate ‘jurisdiction = “of. ‘the High: : Court 5 
that, consequently, by, ‘the Ladi, ‘Section: a 
the “Act for establishing , High” ‘Courts, w N 
have: : superinténdence’s ‘over the Court of the 
Collector ; j aud that’ by Virtue of that ‘power. 
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‘exercised according to ‘its lar gest niganing 
‘the order, before’ us ‘ought to be quashed. , 
That ‘thé order is one which ought to be 
set aside ‘if we have suthority to do 80,., had 
been’ fully. shown, ` ‘aud admitsof’ no dispute. ` 
 Tewill-assamé for the purpose ‘of ‘consider= 
‘ing: this ‘question, ‘that ‘the.. Section referred 
to is applicable “fo “all Courts or tribunals’ 
over which we have our appellate jurisdic: 
tion, whether limited or unlimited, and that 
e. g. we could exercise over the Courts con- 





‘| stituted by Act X of 1859, all the superintend- 


ence, and all the powers of calling, for 
returns, of directing transfers, and issuing 
general rules conferred by the 15th Section 
of the Statute. . 

It will-then be necessary to consider ene 
ther this is à proceeding of any Court sub- 
ject to our appellate jurisdiction. 

It -is said that the use of the word 
“ Adawlat® or “ Court” of the Collector. iu 
the proceeding before us implies the only 
Collector’s Court now in existence, and 
Section 148 of Act X of 1859 is referred 
as constituting the Collector's Courts for the 
purposes of that Act. (Ido not understand 
the Section in that’sense, but merely as s 
distinct provision, the Collector ‘to hold an 
Ambulatory Court in any fare of his Jaris- 
aioe) 

‘Tt is said, also, that, as no proceedings’ had 
hean commenced against the petitioner, Gopal 
Singb, before Act X ‘came “into operation, 
the ‘repealed laws cannot bè applied againss 
him, and'that, consequently, the-pr roceedings i 
complained, of mist have been’ taken under 
Act X of 1859, and under no other law. 

From .these‘ premises, the ‘conclusion is 
pressed upon us that the Collector’s "order 
emanates from a Court constituted under 
Act. X, and is, therefore, liable to. be dealt 
with under our-powers of superiutendence. 


It appears.to me in. the first place;, that 
the employment of the vernacular term 
“ Adnwlut” at the head of. this proceeding, 
if it can be invested .with any significaice 
-at all, by nd means- ‘imports that ‘the. pro« 
ceeding i is taken in the Court, (or Revenue: 
Office) of a- Collector or Deputy Collector 
exercising any powers under. a X. of 
1859.# | zeen 


-*% 





oe Re nee ir dis. Sbbervation: that the. Collector: 
holds no “Court” otherwise than under Act X of 1859, 

-that appears to” me’ quite ~ unfounded, see Section 23; 
Glause 1, Regulation VII-of 1822. 

The. words of that Clause- appear “to -confer upon- w 
Collector, whenever he isjacting judicially. by, virtue, of: 
any ‘Regulation,-the-power.of a Civil: Court, but they, 
do not make his Conrtone of 2° : the Civil Conrts ‘fF the. 
Bengal Division,” &e. 


c ' 


438 y l Civil 


THE W EEKLY 


- 4 


-Jt is quite Slant that there might be | 
“Collectors, and Deputy Collectors acting 
under that’ law, and, also, in proceedings 
s comimenced before 1859, acting. under the 

old Regulations, and’ the word. “ -Adawlut” 
would -be equally” ‘applicable to both. i 

: Indeed, there. might, be Deputy Collectors 
eutrested with Police functions, who,- under 
Bection, 164 of Act `X of 1859, would be 
incapable’ of exercising. auy judicial. powers 


. ~- ander that Act,and yet who would be, fully. 


competent to deal with cases under the old 
. law of summary, suits ; and there. is nothing 
‘before is to show whatepowers were exer- 
-eised Wy’ Mr, Davis. ~ It’ may, be conceded, 
. however, that he wis not incapacitated from 
i acting’ únder „Act: X, yet the use of the 


`- word Court-in my opinion affords no ground 


for ‘assuming ‘that he was so acting, and, as 
-T have- nlneady dbserved, 
have been acting otherwise. |’ 


' But Wien, it is- ‘said, 
. Hii not. ‘apply because’ no proceedings had 

been, commenced aginst Gopal Singh before. 
. Ket x came ‘into operation, _the execution 
against him being trented as a proceeding 
a wholly new, Subseqient to the Act.” 


:_ Now, it appears to. meto, be of little im- 
: portance, if the proceedings’ are not under 
Act Xy whether Regulation, VIL of 1799, 


or aùy, other of the summary suit laws; 
in Te@-- 


‘apply tothe case or no, For it, is 
spect of the jurisdiction created by.Act X, 
‘and of thatvonly, that an “appeal lies, from 

. the Collector to this Court, and as ‘to the 
many other functions exercised by, the Col- 
lector, ‘this Court’ canuot claim either. appl 
late power oi superintendence.’ *, 


"Now, T think it quite clear that the' exe.’ 
cition lias not: been allowed under the pro 
visions of: Act X of 1859, For that Act 
contains no provisions whatever for carry- 
ing -out proceedings | commenced - -or exe- 
cuting decrees given under the old law’; 
and such” proceedings were ‘clearly meant. 
; tobe earried -to a termination under the 

* pame ‘law as, that under : “whieh -they. , had 
{begun ohh Es ` is 
> And “the reason ‘of this: is obvious, for 
-Act X introduced’ not. smerely, a new pro- 
‘cedure;but- conferred: a new character ~ of 
fiiality ox on: the: Collector’ 8, Proceedings. i 


` 











mams Pes 


: B Note. — Wherever by the Bengal Regulations: a suit 
was allowed’ inthe, nature ofan. -appeal from the decit 
. sion of'a Collector, 3 it-lay not in the Sudder-Court, which 
was.a Court‘of Appeal, but to the’ Proper. Court < Orizi 
_ ehial:Civi: Jurtsdiotion i in the-Zilah, a Sc 


ones: = 





| ceeding. 


he might“ equally 


the old’: Regulations + 


‘hit seems to Ine, is absurd. 


i the petitioner's’ reach," 
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- The order “of a: Collector 


the 


the -decisions -of a Collector’ 
under Act X upon the matters over. which _ 
he is invested with exclusive jurisdiction: 
are ag „irreversible as; those of any. other. 


“Nor can I see that” an appliention:, 


ing that the rent law ‘permitted. such? wv 


under- the old ` 
-rent laws were not indeed subject to appeal, 

-except on the single point of the relevancy 

‘of the law, but they were -linble tou ‘be: 
-questioned and wholly set’ aside by 
| parties themselves ina regular Civil suit, 
cwhereas 


Court. : Fe 
to 
execute the decree against. an heir, suppos- 


course, could be designated as a new pro: ™ 


It seems to me’ to stand on the 
same ground as subétituting the heirorlegal . 
representative for the defendant i in ‘a suit. 
‘If either of these conid be called new pro- 
‘ceedings, n° plaintiff or decree-holder would | 


| often be barred by the Law of Limitation. 


I think, therefore, that this -was'no new 
proceeding ; but that, in applying to execute, 
his decree against the heir, the zemindar. . 
was continuing, though irregularly, proceed = 
ings commenced before Act X came- into, 
operation. ` 


But-'this, as I have ake mian io 


me immaterial, and it is on the ground that 
the order: did not appear. to .be,. and was 
not, and could not have been, an order of: 
any Court constituted-by Act X ‘of 1859, . 
that I am of opinion this Court’ has „ho 
power under: Section 15 ofthe Act Of 
Parliament.to set it aside. 


This view may be thus stated it Tale 
way. If we can, touch this order -in the 
"way .of superintendence, we -must doit. aa.. 
having appellate jurisdiction, and, if so, wè 


have that jurisdiction over every Collector 


‘carrying out proceedings under Reguliition `` 


VII of 1799. commenced - before’ Act x of 
1859 came into operation. 


But by the 16th Section of our e Lii 
Patent, we are enabled to exercise our ap- 
pellate jurisdiction only in such cases ‘as 
are by Jaw subject-to appeal.’ Now the 
law. of summary..guils-expressly-interdicted 


appeal ‘except to the Commissioner on one ` 
| point (the relevaney of the Regulation). - 


- Consequently, we- should have aa. ‘abe. 
pellate jurisdiction without being competent 
to-exercise it in any case’ whatever, biah, 


` What other- mode, of relief may be, within 
ig sa. question’ which 
I dó- ‘not think it’  Becessary., to disouss,;’ and 


X 


“1867. E "Civil 





a or not ‘there ma any. Stier mkl 


in which the power.-of this Conrt-may. be}. 
brought to bear, upon the case, -is a matter | 


which I~ do-not understand to be, at- present 
` before us. - z 3 T 


The subject being | of some importance; 
and the liberty of the -petitioner. -being 
concerned, I have-thought it- my: duty. to 


state at.some length the reasons which have | 


led me to the conclusion which I have 
formed, and I regret that after the fullest 
considerntion I have been unable to arrive- 


at the same conclusion as” Mr. Justice 
Norman. 
Tho 2ud May 1867. 
i | Present :' ; 
The Hon'ble T S. Jackson and W. Marky, 
Judges. : 


Stamp Duty—tn stamped megetpieter 
- ` rent. 


375 and 414 of 1866 under 
Act X of 1859. 


Cases Nos. 


Regular Appeals froma. decisis passed. by |. 
the Assistant Collector of Chumparun, 
dated the 18th July 1866. 


Baboo Goar Pershad. Singh and others 
AE Appellant 


“‘wersus 


Lalla Nund Lal, Manager on behalf of Maha 
- rajah Rajendur Kishore’ Singh “Bahadoor 
(Plaintiff) Respondent: 


` Mr. R. T. Allan, for Apjellants 


Mr. C. Gregory: -and, "Baloo. Romanath. 
Bose for Respondent. a 


Where no application was made to the Lower Court to 
receive unatamped receipts for rent on payment of -the 
stamp duty and penalty, the Appellate Court held that 
it was not in a position to order: theif admission on 
such, payment, ° Sa oh at oy. n = 

Jaékson, J—* .* . E osa THE 
final objection was that the’ Deputy Col- 
lector had rejected cer tain unstamped. re- 
ceipts for rènt- which had been tendered. 
as evidence by the defendants. 

It was urged that. they ought ‘to have 
been allowed to have these -recei ipta’ stampad 
for the purpose of being used, and we ‘were 
asked to-muke. that order in the appeal. 


` THE e WERILY, REPORTER. 


“of their Lordships is 


| Section 17, ib. 
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“On this point a case was cited * in which 
-the, Judicial Committee 
of the Privy Council had 
ordered a document to be 
stamped, and directed s 
new trial. l 
That. case 
-widely from the present. 
: .-There the documents were 
papers hid “apparently did not require 
a stamp, unless it was sought to use them 
as evidence. - 


* No report of the 
case has yét' appeat- 
ed, but the judgment 


printed in. 5_ Week- 
ly Reporter, pagé 53, - 
-Privy Council "Ral 
ings, 


"The documents having been tendered for 
that purpose, and the necessity for their be- 
ing stamped having been pointed out, the 
defendant who tendered them, proposed to 


{have them stamped then, but the Principal 
-| Sudder Ameen refusing this, rejected them, 


leaving the title which they supported to ba 
adjudicated upon in a fresh suit after the 
defendant should have had the documents 
stamped. . 


‘It need hardly be siid that such a course 
was unreasonable, tending to prolong aod nob 
to put an end to litigation. 


The receipts tendered in this case which 

do not come within any 

of Section 29 Act X of the exceptions, are im- 

peratively required to be 

“stamped, and the person receiving payment 

of money, is liable to a penalty for refusal to 
provide a properly stamped receipt. 


Civil Courts are authorized to receive ia 
` evidence unstamped in- 
struments or writings on 
.| payment of the stamp duty and. penalty, 
in cases where the stamp might be impressed 
under Section 15 of the Act, “that i is, Ín cases 
where the Court is satisfied that the omis- 


-| sion to execute the ‘writing on the proper 


stamp did not arise from intention to defraud 
ay ‘Government. 

Obviously the Appellate Court, not being 
a Local Court, would be unable to satisfy it- 
self on that point, even if it were at liberty 
to overrule the decision of the Lower. Court 
upon the point. — : 

‘But in the present case. no application 
of the kind -was made, so far as we are in- 
formed, to. the Deputy Collector at all ; 
defendants having insisted either that the 


-receipts -were exempted, or that’ it was the 


custom for the plaintiff to grant receipts 
Punstamped. ` i 
We, consequently; are not in a position to 
make ar- order that the receipts be now ad- 
mitted on payment of g ae and d penalty. ° 
#. ka 


A 


‘differed i 


t 


the - 


s, 
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The Qud May 1867. 
> Present: `- 


The Hon’ble G. Loch and C. P. Hobhouse, 
, Judges,- 


Joint Hindoo Family—Znheritance— 
3 Widow. : 3 


ie 


' Special Apoel from a decision passed by 
, the Principal Sudder' Ameen of Bhaugul- 
> pore. dated the 26th September, 1866, 
: mde: a, decision passed by the Moon 
zs ao £ Soorujgurrah, dated the 5th May 
18 


vt e 


Ser * Case No. 3220. of -1866:- 


` ‘Mosbamiat Mooniah and others (Defendaats) 
Appellants, 


AY = versus 
Mussomut Teeknoo (Plaintiff) PERN 
7 os Mr. R-E. Twidale for Appellants. 


“Baboos Mohesh Chunder Chowdhry and , 
cel -Kalee Kishen Sein for Respondent. f 


A Case No: 51 of 1867. 
“Missdimut, Teeknoo (Plaintiff) Appellant, 
: versus, ` 


ie ae er Mooniah ‘and others (Defendants) 
Respondents. 


` Baboos Mohesh Chunder Chowdhry and 
“ Kalee Kishen Sein for Appellant. 


Mr. C. ` Gregory fór -Respondents, 


. Where property is acquired by the members ofa joint 

Hindoo family from funds derived frum the ancestral 

~ property and held’ by them in joint pussession, on the 

death of one of. them, his nhare does not devolve on ‘big 
widow, ge Bg 

Loch, . J: — Tur “plaintiff in this case 

: sought to recover possession of her husbaud’s, 

share i in the family. property, on the allega-: 

tion that, during his life-time, * “her husband 

-~ had separated from his brother and had Held 





o 


-separate possession of his share of the pro- 


perty in question ; that on his: death, she, as 
_ the next legal heir, succeeded to the property; 
but was dispossessed’ by the defendant. - > 
Y The Lower Appellate Court held: that- the 
_ plaintiff. -had entirely failed to prove her alle- 
gation ‘of separation; and that under the 


:Mitackshara ‘Law, she was consequently not 


‘entitled to any share inthe ancestral properiy; 


~but that, with regard.to some other property- 


which was acquired by her husband, she was 
entitled to-a share in it. The Principal Sud-. 
-der Ameen, therefore, dismissed. her: claim 
an. far-as it related. to thè ‘ancestral property, 


.but gave hèr a'deċree for a moiety Of the; 1867 with costs. 


property purchased by her- husband, quoting 
the decision of the Privy Council in the 
Sheva Gunga case, reported in 2 Weekly. 
“Reporter, page 31, in suppor of his * deci- 

sion, 


|= Two special appeals. have been proferr ed ; 


one by the plaintiff in régard to. the Princi- 
pal Sudder Ameen’s finding on her allegation 
of separation—a finding on the evidence 
with which we cannot interfere in: special - 
appeal, —the other by the ‘defendant object- 
ing to the ordér awarding | half :ef the’ pro- | 
perty purchased jointly by the defendant and 


` | plaintiff’s husband to the plaintiff.. 


We think that the Principal Sudder Ameen i 


‘| has wrongly applied the' ruling of ‘the Privy. 


Council in the Sheva -Gunga case. “Their 
Lordships nowhere say that property acquir- . 
ed by the members of an unseparated Hindoo 
family from funds derived from the’ ancestral 
property, and held by them in joint posses- 
sion, shall devolve onthe widow on the death 
of her husband. All that is said is that, 
even when a family is united, the widow is 
entitled to succeed to -thé separate acquisi- 
. |; tions of her husband. ‘The judgment of -the 
Lowér Court is sought to. be supported’ by 
the reapondent’s pleader, by veference-to an- 
other judgment of the Privy Council,’ 6 
Moore’s Indian Appeals, page 526. But that 
does not help his case, for that was a Bengal 
-caso in which the proper ty. had been disposed 
of by will ; and when a suit was brought by 


-+f the widow of one. of the brother’s heirs - 


under the will, their Lordships thought that.” 
the Sudder Court had enlar ged the terms of - 
the will which in their opinion did not pire- 
vent the widow from receiving the’ profits 
of her husband’s share in the estate during 
life, though the rest of: the property: bad 
under the will devolved on the br others ~of 
the deceased. The Principal Sudder Ameeu 


in the present case fiuds for the plaintiff, on l 


an admission made by defendant, that plaint- 
iff’s husband bad acquired the property, but 
we do not find that they admit-that he ac: 
quired any portion of it from-bis own - Bepa- 
rate funds, nor does the plaintiff say-'so;, 
‘Acquisitions ire admitted to have-been made 
to the family property, but from funds derived 
from ancestral sources, .and plaintiff herself 
‘Says that her husband: and Brojo Lal pur- 
-chased the property jointly, and only, claims. 
possession: on thé allegation-of separation, ` 
which allegation she -has failed. to, prove: ` 
We reverse the decision- of ‘thé «Principal 
Sudder Ameen iù appeal No. 3220 of 1866 
‘with costs,.and dismiss capper) No. SI- oË, 
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The 2ud May 1867. 
Present: 
The Hon’ble L. S. Jackson and W. Markby, 
Judges. 


Judgment—Mortgage — Presumption 
of bona fides—Limitation (Section 
246 Act VIII of 1859). 


Cause No. 300 of 1866. 


Regular Appeal from a decision passed by 
Baboo Mohendro Narain Bose, Officiat- 
iny Principal Sudder Ameen of Hoogh- 
ly, dated the 23rd July 1866. 


Radhanath Banerjee (Pluintiff) Appellant, 


versus 


Jodoonath Singh and others (Defendants) 
Hespondents. 


Mr. R. T. Allan and Baboos Sreenath Doss 
aud Nil Madhub Sein tor Appellant. 


Mr, C. Gregory aut Baboos Kishen Succa 
Mookerjee and Khetter Mohun Mookerjee 
for Respondents. i 
Remarks on the impropriety of a Principal Sudder 

Aneen who, after heuring the evidence in a snit, was 

promoted in the same district from the second to the 

first grade, and retrained froin deciding the cuse, but left 
it te hia successor for decision. 

Quare per Markby, J.— Whether such a decision is 
legni. 

Where a motgage is found to be genyine, and tho 
receipt of consideration admitted, the Court 1s bound to 
assume, unless it ba shown to the coutrary that the 
transaction was a renl une, and that the consideration- 
monoy was paid. 

fhe limitation under Section 246 Act VIII of 1859 is 
not applicable to an adjudication upon a petition dis- 
allowed on the ground that the Section did not apply at 
all to the petitioner's cuse, aud that the case was not a 
fit one for adjudication under that Sectiun. 

Jackson, J,—Tnis is a judgment which, 
I think, we can have no hesitation in re- 
versing. The circumstance which first at- 
tracted our attention in reviewing this judg- 
ment, was that this suit has been determined, 
not by the Judge who took the evidence in 
the case, hut by the gentleman who suc- 
ceeded him and found the case in all respects 
complete and merely awaiting judgment. It 
is unuecessury for us to sny that a judgment 
passed under such cicumstances must nl- 
ways be unsatisfactory. It often happens, 
no doubt, that a Judge, subordinate or supe- 
rior, is obliged, by the circumstances of ser- 
vice in this country, to quit his judicial post 
before he has been able to come to a decision 
upon oll the matters before him, and in such 
cases there is no remedy but for his success- 
or to come to a decision upon such mate- 
rials as are before him. It might, no doubt, 
„be possible, but it would only be possible at 
gn enormous sacrifice af public tine and at 
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excessive inconvenience to all the parties 
concerned, for the Judge who so succeeded 
to call before him eguin all the parties con- 
cerned and all the witnesses and to henr 
evidence de novo. But that is a course 
which I do not think this Court would re- 
quire to be taken upon all occasions. In the 
present case we have reason to know that 
the Julge who heard the evidenca, never 
left the district, but was promoted from 
being second to being first Priucipal Sudder 
Ameen, 

There was nothing whatever in the change 
that took place whith prevented him from 
proce@ding toa final determination of the 
canse. I, therefore, regret extremely that he 
should so far have mistaken his duty as to 
refrain from deciding the case, and that his 
successor should not have given it over to 
him for decision, I think it right to make 
these observations, because the case may occur 
again, and because it might have been neces- 
sary for us, if we had entertrined a less 
decided opinion than we do in this ense, to 
have sent it back in order that a decision 
should be given by the officer who originally 
heard the witnesses. We should have been 
reluctant to make such av order, unless it 
appeared to us absolutely necessary ; and, 
as the case turns out, we do not think it 
necessal y. 

In this ense the plaintiff alleges that he 
lent a considerable sum of money to two of 
the defendants, and that, as security for the 
re-paymeut of his loan, he took a mortgage 
of the premises mentioned in the plaint. 
That mortgage was prepared according to 
English form in the office of an Attorney in 
Calcutta, and the instrument, after being pro- 
perly executed with every formality, was 
registered in the office of the Registrar of 
Deeds in the 24-Pergunnalhs. ‘The agreement 
was that interest was to be prid upon the 
principal sum monthly, è. e. on the 23th of 
euch month, and it was stipulated that, if the 
defendants made default in the payment of 
interest in any month, the plaintiif was at 
liberty to foreclose. 


These defendants, it appears, were persons 
who hud been largely engnged in merenotile 
transactions under which they bad become 
seriously involved, and in fact, there were 
large claims outstanding against them. De- 
fault did tnke pluce as to the payment of 
the vory first monthly instalment of interest, 


and immediately upon default happening, 


the plaintiff took steps to linve his mortgage 
foreclosed. After this, several persons who 
had claims against these two defendants, 


p “Court proceeded to sell the rights ‘and inter- | 
Upon, such ` 


= ar perty, ‘obtained - possession by ordet of the | 


é 


debtors,’ 4 


: a ‘dence to show, as I think most clearly, that 
the defendants, judgment-debtors, hadi exe: i 
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‘instituted ‘suits and recovered: decrees. 
least four such decrees are referred to’ in 
“the proceedings. Having obtained “decrees, 
“ihe” creditors proceeded ‘to execute’ -them,, 
‘attaching’ the premises “now in dispute: | 
“Upor “this attachment being-effected, plaint-- 
ff, who was then in the position of a person 
‘holding a deed of mortgage of- which the 
-year of grace bad not expired, presented a‘ 
“petition tothe Civil Court- objecting to the 
“aftachment., That objection was overruled, 

-aud-his petition was ‘rejected, and the Civil 


.ests.’of the’ judgment- debtors. 
“bale taken place, -these rights and interests 
= were purchased by the remaining defeidants 
“in the suit, and they, having purchased thé pro- 


© Civil Court. -The plaintiff now sues, hav- 
“ing completed the foreclostire of his mort- 
“age, to- obtain possession of the mortgaged 
(Premises. 


* Various pleas were set’ up ‘including limit- 
: ation of more than one kind-; but the ground. 


-most insisted upon by the purchaser defend-. 


¿ ants’ was that the deed: of mortgage executed - 


“by ‘the defendants’ who were judgment- | | 


transaction, , ‘but a fraudulent’ and collusive 
‘one come to witi the: intention of defeating: 
the claims of creditors. `. 

“The Prinċipal Sudder Ameen ovarii. 
‘the pleas of ‘limitation ; but on a considera- 


“tion of the evidencé- touching the merits of’ 


“'the case, he' was of opinion that the plaint- 
„iff had not proved the mortgage deed to be 
a- bond fide transaction, ‘or that the cou- 
` sideration- -money had passed; and, having 
“come to ‘that conclusion, he dismissed the 
-plaintiff’s suit. 

Plaintiff has now appealed to this Court, 

- atid the defendants have separately appeared 
as respondents to support the decision of the 
` Court-below. Upon the merits it appents 
to me quite clear that the -Principal -Sudder 
- Ameen has miscarried. Plaiutiff gave ‘evi: 


È “seuted the mortgage and had admitted the: 
«receipt ‘of consideration: ‘That being so, the’ 
“ease, it Seems to me, fell clearly within - the 

‘“priciple laid down by the Judicial? Commit: 
teg- of the Privy ‘Council in* the- case of, 
Chowdhry Debee Pershad versus | Chowdhry 
Dowlut Singh, IJI Moore’s Indian‘ Appeals, 

. page 846 i—“ There is no doubt,” their Lord- 

. ships say, “ that the ruffanamah which con-' 

“tains a ‘statement of the fact that the 
_ “rapees 21,000 were paid is- evidence. -. It 


At | 





2 


was. not:'a'-genuine bond fide” 
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‘is admitted on both | sides . that it- was 
“ not conclusive evidence as the statement. 
‘of such a fact ina -deed under the séal 


- would be in a Court :of Law in England 3 
`“ but it is evidence as far-as it goes. 


Then, 
“ Jet us see whether that* evidence- ‘which’ is 
“ prima facie proof of‘ the payment,: is’ or 


6 ig not rebutted by all the circumstances ‘of 


“the case. We think ‘that, looking at‘the . 
“ mode in which this case has been treated 
“by the Judge of the. Sudder Dewanny 
“-Adawlut (who must be supposed .to -be 


‘in India in such cases), the statement ~of 
“ such a fact in a deed of this description 
“is primé facie evidence that the money 
“ therein stated to be paid, was paid ‘at - the 
“time of the. execution of the deed.- But 
“he says that itis an. „understood thing that, 
‘after documents are drawi out, mosey 
‘mentioned in them is paid, and theréfore 
“mention of the receipt of money is made in 
“ the documents.” Again they say:—“Now 
“ that being so, the inference that would be 
“ derived from the statement of sucha- fact 
“in the deed is that the ruffanamah must 
“ prima facie be considerd as: évidence ‘that - 
ec therë was at the time the "deed was -éxe- 
“ cuted, and as part of the same transaction, a 

ae pay mentof money,” thatis, where the deed 
recites payment at the time of execution, it 
would be taken to be primd facie evidence 
of such payment at that time; and in -like 
manner, if the deed . recites - paymenit’ pře- 
“viously hade, it would be taken to be’ prima 
facie evidence of such previous payment. 


that plaintiff would be entitled ‘ fo a verdict 
in his favor, unless the defendant succeeds in 
rebutting the inference-which arises” there-, 
from. In this case the defendant adduces 
absolutely no evidence whatever, and'it: was , 
only sought by a minute -examination of 
the’ evidence adduced by plaintiff himself 
to raise a suspicion, certainly of the “very - 
fuintest kind, but in my judgement no reason- 
able suspicion of fraud. It appears tome 
that every one of the circumstances of the ` 
plaintiff's conduct in this ense is, to- Bay the 
‘least of it, equally consistent ‘with’ “perfect: 
honesty as with fraud, and that many of. 
them, so far from going in a direction to 


„establish fraud, go if precisely the opposite 


‘direction. “Amouvg the circumstances which 
have struck me as distinetly going to. negative . 
the imputation, I may' refer to one: of the 
recitals in the mortgage. deed as. being ‘very 
significant. ‘Generally speaking, ‘in cases of 


.this-sort, difficulty arises from-the averment 


“E well informed of the law and the prastice 


Upon that prima facie” evidence, it seems ` 
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in the mortgage deed, and the nature of the 
proof accompanying it, that the -consider- 
ation cousisted of a sum of money in cash 
paid by the mortgagee at the time of_ exe- 
cution of the document. Such. payment in 
. money from its nature is not susceptible of 
being easily traced, and very often in con- 
sequence a troublesome enquiry- tnkes place 
as to the source whence that money came. 
But in this case the mortgage deed sets out 
that not a sum of money, not even Bank or 
Currency Notės were the medium in which 


the consideration was paid, but Promissory. 


Notes of the Government of India common- 
Jy called Company’s Paper described by 
their numbers, dates, and amounts, and, conse- 
quently, capable of being readily traced. It 
appears to me that, if any circumstance was 
necessary to show the honest dealing of the 
plaintiff, that would be oue of great signi- 
ficance. 

Some of the assumptions and inferences 
which the Principai Sadder Ameen has 
arrived at, appear to me to be of a most 
extraordinary- character. 

He says :—“ Let us,therefore, consider the 

_ “ several circumstances which involve and 
“surround the .present transaction. > The 
“ first`and foremost of these is that the 
“debtors who were respectable mahajuns 
«failed, or in other words became insolvent, 
“on or about this time. Several persons 
“ brought their respective suits against them 
& immediately after. We find, on reference 
“ to our Register Book, that Suit No. 19 was 
“ brought by Jehamoye on the 14th May ; 
“ No. 20 by Neda Chand on the same date ; 
“ No. 88 by Bunno Bibee on the.16th May ; 
st No, 21 by Markund Chunder on the 20th 
“ Muy ; No. 36 by Kisto Kaminee Dossee 
“on the 26th September, and there is no 
“ knowing how many other suits were 
“ brought against them in the other Courts 
“about this time. Is it not to be presumed 
“ that the mortgage was an attempt only to 
“‘defeat and defraud the other creditors ? 
“It is not unknown to any that insolvent 
* persons always have recourse to fraud in 
“ protecting their properties from their eredi- 
“tors, and I do not think the present 
e debtors could have acted other wise in the 
“ present matter.” 


Here are respectable mahajuns against 
whom not a word is breathed, except the 
fact that they were insolvent, and upon this. 
the Principal Sudder Ameen chooses to 
assume that they must have acted fraudu- 
leatly in this matter. It appears to me 
“that to decide a case upon assumptions of 


who appeared ‘for ono of the respondents, 
and declared that that savored of fraud. 
Take another part of the reasoning in the 


REPORTER. Rulings. 443 





that kind is a violation of all the principles 
of justice. 
Again he says, 


“u Thirdly, the place 
“selected for bringing about the matter is 
“ also a proper one. ‘Both the parties are 
“ residents of Hooghly. Why was then the 
“ deed executed ond registered in Calcutta ? 
“ Most likely not to give the creditors an 
“ opportunity of knowing the real state 
‘of affairs of the debtors, that they may not 
“ fail foul.on them at once. Fourthly, why 
“was not a sanle, instead of a mortgage, exe- 
“ euted at the time ? But then it would be 
5 necessary to deliver possession immediately 
“ affer,and that would have led to the much- 
“ feared disclosure of the debtor’s insolvent 
“ condition.” 
Now the answer to that is very simple. 
The only force in the objection is that the, 
mortgage may be supposed to have been 
resorted toas a transaction more favorable 
to purposes of concealment than an out-and- 
out sale would have been. Now, if the 
plaintiff had proceeded with any such inten- 
tion ‘as that, he would have kept silence ; 
he would not have disclosed the transaction ; 
and he would have remained perdu until 
“after the property had been sold and parties 
had taken possession. But instend of that, 
on the very first occasion which he has to 
assert his rights, namely, on the enrly de- 
fault by the defendants, judgment-debtors, 
to pay their interest, he rushes into Court 
and insists upon his foreclosure ; and the 
very fact that he has done so is one of the 
matters urged against him by Mr. Gregory 


judgment of the Court below. 
paragraph he observes :— 

“ What were the properties mortgaged ? 
“ Why, they are no other than the family 
homestead, the boituckkana house, the 
garden, land, &c. Such properties, as far 
as I know of the Hindoo community, are 
‘the last things which a man would be 
willing to part with, unless he is compelled 
to do so by the Court. The conditional 
sale of such properties to the plaintiff 
makes the transaction woofully suspicious, 
and excites the greatest repugnance to it iu 
F the breast of every right-thinkihg man.” 


„And yet in the Sth paragraph above he 
had said :—“ It is not disclosed in evidence 
“that there existed other properties of the 
“debtors besides the present. It is to be 
“ presumed from the creditors afterwards, 
“ taking these very properties in execution 


In the 7th 


t6 
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“ that these were the only ones left to them 
“ at the time.” ° 

‘So that he first imputes fraud on the 
ground that defendants had zo other pro- 
perty, and had, therefore, given n fraudulent 
preference to one. creditor ; and further on 
he insists that these premises were properties 
which should have been the /as¢ to be part- 
ed. with as if it appeared that the judgment-- 
debtors Aad other property, and for that 
reason the sale was tainted with fraud. 

But the climax of unreasonable suspicions 
is in,the concluding paragraph :— 

“In conclusion I have*only to say that, 
“although the defendant Bholanath has*ad- 
‘mitted the claim of the plaintiff, his very 
‘t admission denotes his collusion with him. 
“. For, after 2 man has purchased a: certain 
“property, it looks most awkward and 
“ absurd in him to turn round and waive 
‘his title thereto and give preference to 
“another. He is of the same quarter with 
“ the debtors, and it has been affirmed o 
“© the side of the defendant that he is their 
“ poorohit.” : 

-I have thus -gone through the whole of 
the reasoning upon which the Principal 
Sudder Ameen proceeds, and I really cannot 
find any part of it that seems to jastify the 
conclusion at which he has arrived. I have 
said that the plaintiff's conduct is at lenst 


as consistent with honesty as itis with dis- 


honesty, and a great deal of it appears dis- 
‘tinctly to show the bond fides of his pro- 
ceedings. But after all these matters had 
been considered and argued, Baboo Khettur 
Mohun Mookerjee,. who appeared for one: of 
the respondents, urged upon the Court with 
much persistence a point which had been 
considered in the Court below, and upon 
which the Principal Sudder Ameen had 
decided in the plaintiffs favor. He con- 
tended that this suit was barred by limit- 
ation under Section 246 of the ‘Code of Civil 
Procedure. That Section is to this effect :—~ 


‘© In the event of any claim being preferred 
“to, or objection offered against, the sale 
“of lands or any other immoveable or 
“moveable property which may have been 
attached in execution of a decree, or under 
“any order for attachment passed before 
“judgment as not liable to be sold in exe- 
u cution of a decree against the defendant, ` 
“the Court shall, “subject to the proviso 
“ contained in the next succeeding Section, 
“ proceed to investigate the same with the 
“like powers as if the claimant bad been 
originally made a defendant to the suit, 


“and also with such powers as regards the- searching for the order. ; 


| Khetter Mohan Mookerjeee was 


“ summoning of the original defendant as 
“are contained in Section 220, Andif it 
“shall appear to the satisfaction of the 
“ Court that the land or other immoveable, 
“or moveable property was not. in the. 
“ possession of the party against whom 
‘execution is sought, or of some other 
“ person in trust for him-or in the occupancy 
“of ryots or cultivators or other _ persons 
“ paying reat to him at the time when the 
“ property was attached, or that being in 
“ the possession of the party himself at such 
“time it was so in his possession, not on his 


:“ own account or as his own property, but 


“on account of or in trust for some other 
* person, the Court shall pass an order for 
“releasing the said property from attach- 
“ment. Butifit shall appear to the satis- 
“ faction of the Court that the land or other 
‘‘immoveable or moveable property was in 
possession of the party against whom 
“execution is sought, as his own property, 
“and not on account of any other person, 
“or was in the possession of some other 
“ person in trust for him, or in the occupancy 
“of ryots or cultivaters or other persons 
“ paying rent to him at the time when the 
“ property was attached, the, Court shall 
« disallow the claim.” p : 

‘(Now it will be well to observe here that 
the position in which the plaintiff was, and 
alleged himself to be, at the time when he 
presented that petition to Court in the exe- 


‘eution proceedings was that of a person who 


had a lien upon the estate. He did not, and 
could not, allege that be was in possession ; 
nor could he effectually contend that such 
rights as the judgment-debtor possessed could 
not be put up and sold). The Section then 
preceeds :—“ The order which may be passed 
“by the Court under this Section shall not 
“be subject to appeal, but the party against 


‘« whom the order may be given ‘shall be 


“at liberty to bring a suit to establish his 
“right at any time within one year from 
“the date of the order.” It is quite clear 
to me from the language of the Section that 
finality wns to be given to the decision on 
the matter which the Court was to determine 
under that Section unless the party against 
whom the decision had been given should 
contest it by a suit in the Civil Court within 
one year. Was there any decision given 
under this Sections ? Clearly not. What the 
Court did actually determine has not been 
submitted to us, and we were subjected to 
a considerable -loss of time, while Baboo 
vainly 
but manifestly the. 
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point’ whicb the Court- had under. its còn- 
sideration and upon which the “petition must 
“have been disallawed;.was that the Section 
did not apply at all to the petitioner’s’ case, 
and that the case was not-a fit one for adjudi- 
cation under’ that ' Sëction. “That: being ‘0, 
` there could be no fiunlity.-in. the ‘order; .and 
the plaintiff must be entitled to -proceed aò 
if he had never made -the..objection. But, 
moreover; the truth is that plaintif has'now 
sued in virtue of rights which have. accrued 
to him since then, ‘and which were not in a 
perfect. state at the time when he made that 
petition, -He ‘had not then foreclosed. -He 
-has done so since,. and is now'in quite a 
different legal- position as- to the property. 
Therefore, it appears to me, thatthe adjudi- 
. cation by “the Courtupon that petition ¢ould 
not'be in any sense treated’ as an- „answer . tò 
the-present suit. 

- These are all the OD oira odi -which I 
think it necessary: tò mäke- upon tlis. case. 
As. I stated, I think the decision 'of'the 
Principal Sudder Ameen is ‘wholly ` wrong. 
The jodgment of the Court below will, 
therefore, be reversed, and a decree given to 

- plaintiff for possession of ‘the- premises named 
inthe plaint, together with wassilat to be 
ascertained: in execution, with costs- of suit 
-and also of :this appen, and interest at- the 

“ugual rate.” . 


` Markby; J—I also think that the decision 
ought to be reversed. I corifess that, when the 
-Gase’ was first’ broached,, L. had considerable 
doubts is to’ whether there’ had: been: any. 
legal judgment i iu this case at- all, ° Prima 
:facie there had been, none, ~because, in. the 
judgment pronounced. by the Principal. Sud- 
` der’ Ameen, he stated that hé had never had 
-the evidence before him. What, he--had 
had before him’-were the -notes of the 
evidence. taken” by” his, predecessor | or by 
some officer’ of thé Court, but that “is not 
the evidence in the suit.- The evidence 
in the suit is that which is orally- stated "by 
tlie witnesses. It may -be (and upon’ that 
point it is not at all necessary to: express-any 
opinion) that there‘are circumstances under 
which, bya practice which has grown-up 
inthis couatry, a Judge - may” sometimes 
. pronounce a.decision: without. having’ heard 
the evidence. All I say is that’ prima facie 
according’. to general principles,’ such a 
practice is illegal. However, as the parties 
themselves raised no objection, it is -not 
advisablé to send the case back -for any 
other judguient ‘to be recorded. - Because, 
- although we are told that: the Principal 
-Budder Ameea who ‘heard the .evidénce . in 
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his case is still on the-spot, it is’ not pro- 
bable that we should obtain from kim at this 
distance of time any” esnelee Oty: ‘opinion 
at this-ontthe case. | - 


‘With regard to the’ merits of ‘the case, 





-I think: there i is no’ doubt that the Principal ; 


Suddet Ameen who. “decided this cnse, has 
come toa wrong conclusion. . He finds as 
á fact’ that the céntract of mortgage was 
genuine, and that it was executed by the 
mortgagors. r 


Now, it appears to me that, in accordance 
with the decision teferred to of the Privy 
Concil, 3 Moore’s Privy Council cases, 347; 
the decision in‘! Weekly Reporter, page 327, 
that.in the Sudder Court in 1859, pagé 197, 
and that ia 1 Hay’s Reports, page-57, in all 
ordinary cases that ought -to be considered 
sufficient, and that the Court is bound to 
assume, unless it be shown -to the contrary, 
that- the ‘transaction - was a real one, and 
that the ‘consideration-mouey was paid. 
Moreover, to my mind, it makes no difter- 
ence whether the parties in possession and 
who rely on the mortgage are the original 
mortgagors or persons s who claimed through 


‘them. T ‘say in all ordinary cases, because 


who rely on the mortgage, 


there may be some extraordiuary cases, in 
which more may be required ; and itmay be 
that the case referred to in the 8rd Volume 
of the Weekly Reporter, page 111, where the 
mortgagee,was the servant of the- mortgagor, 
was a case in which the Court was justified 
in requiring from those. who relied: on the 
contract some evidence that the considera- 
tion-money was paid. But iu all ordinary 
cases, in accordance with the decisions 
which I have referred to, I think for. those 
it is sufficient 
to prove that the. ‘document i is_genuine, and 
that then the inference that the consider- 
ation, - a3 _ Stated, | was. performed, ought to 
stand until that is rebutted by some evidence 

to the contrary. l : 


Nor does’ it appear to me to make the 
least difference - whether that rebutting’ 
evidence comes .from ‘the defendant's wit- 
nesses, or is extracted from the mouths of 
the plaintiff's witnesses in cross-examination. 
I do not, therefore, base my opinion in this 
case on: the sole ground that the defendant 
called no witnesses, I think one ought to 
see whether there is anything stated either 
by the plaintiff's: witnesses or by the defend- 
ant’s witnesses which rebuts the inference. 
To my mind there is in this case nothing - 
whatever. It is not necessary for me to 
analyse the evidence. I entirely concur with 
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the Observations’ which have been made upon 
it by my brother Jackgon. 
‘Tonly-add.this that, if this deed of mort- 


+, gge could be set aside upon such reasoning 


ng,is used by- the Principal Sudder Ameen,’ 

cil it would be scarcely safe to deal with: pny. 
‘man having creditors at all. . . 

‘With regard to the further point of limit- 

' atin, Ido not ‘wish “to add anything be” 

“enuse I “entirely ‘eonear in the observations, 

` of i my. brother p Jackson. 


eus . ae 7 ee 








o Thè 3rd May, 18675 t i 
LOTO” o Present: | l i 


i Tig Hon'ble P. B: Kemp and F. A. Glover, 
: Judges, 





ae teligtons Endowment. (maaan) : 


Benge (by High Priest). 
i a - Case No. 162 ‘of 1867. 


 Sdeiat Appeal from d decision passed by 

os ees H. S: Bivar, Officiating Judicial 
= ' Commissioner of Assam, -dated ; the lst 
‘December ` 1866, . reversing. a decision. 
passed by Mr. H. W. Mackenzie, Extra 
„Assistant Commissioner of that District, 
dated the 9th July 1866. 


` Ram Done and others (Plaintts Anglin 


- Mee hye” ane versus 
; Mohésur Deb Missrea (Defendant) - 
‘Respondent. ` 


Ir: R: y. Doyne and Baboos E T 
Mitter, Sreenath. Doss, and Bhugobutty 
i Churn: Ghose ‘for ‘Appellants.’ 


f ‘Ur. J. WB. Money and Babéos - Oneka 
" Chùúnder Mookerjee, Unnoda Pershad 
_ Banerjee, and Tara Prosunno Mookerj jee 
"for: Respondent, ` a À 


a phe High Priest of a liga ea ‘endowment i in Assam, 
` who- was only a nomineeof the grantees, was held to- 
- havé-no right to grant leases“i in his owg, name and of 
“his own authority. ` , r 


` Glover, ‘ITH 1 was a suit on the part’ 

of a religious fraternity i in Assam to restrain 
the defendant, who styled himself the Bors: 
~ Shastree, or High Priest of the, endowment, ` 
from doing certain. acts. ‘independent -of the’ 
control of. the “brotherhood, ‘The wor ding: 
of the plaint is “ to establish the hereditary 
title inthe Kollea Thakoor ‘or idol,” but the, 


object of the plaintiffs was- undoubtedly to- 


+ a” 3 
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‘| been-on bad terms. 

several decisions of the Cour ts of Assam ini 
"| suits’ between the parties in which the contest. 
y was the right of hereditary succession to thè 
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obtain a declaration of their controlling right - 


over the endowment as against the defendant 


manager of the estate with which it” was 
“endowed. i 


„acting as High Priest of the idol and general : 


. ‘The defendant ‘clnimed : ts exercise. ‘these : 


hereditary High Pr iest., 


The. immediate. cause ‘of this action ‘appears 
to haye been the granting-by: the defendant 


‘of certain leases in his.own name instead: -of - 
-\'in: that-of the idol, an assumption which tlie 
plaintiffs declared to be altogethér inconsistent 


with his duties which were those of. an’ 
elective High Pri iest of the brotherhood? ik 


t Itis admitted,- however, that this is’ “one 


‘only -of numerous ‘causes - of complaint’ be- 
| tween the parties, and that for the last 30° 


‘| years the Shastree and the Bhukuts: have: 
There. are on the record: 


Shastreeship idependent, of the votes of: the 
Bhukuts. - f 


The plaintiffs claim Hadek a copper. sė plate ; 


grant from the Rajah- of' Assam, dated onw 
the 4th of Assar 1657 Shock Hindoo™ Era, 
by which a certain quantity of land is made 
over to 280 families of Bhukuts and others. 
all named in the deed, for the purpose of 
‚making provision for the worship of the idol ` 
in the ‘temple of Sree Shuokur Madhub Deb; 
the founder of this part ‘ticular-sect. ae 


. “The Court of first instance found -for- the - 
~| plaintiffs, holding the défendant to be merely 


an. elective manager and -priest, with .no 


hereditary or independent rights `i in“ the 
endowment. p 4 
The- Judicial ` Commissioner, 3 ias 


décided that the grant. conveyed “ no. pro- , 
prietary right in the temple, or in tlie idot 
and lands ” either tothe plaintiffs or .to the 
defendants. He held both parties to -be- 
administrators of .a trust ‘created by,- the: 
grant, and therefore dismissed ‘the anari 
suit.” 

Against ‘this decision: Me Tite for the: 
‘special appellants, contends that the Judicial: 
Commissioner has altogether ` misunderstood 
the nature of. tlie. plaintiff's claim ; that they 
-did fot sue for possession „of a proprietary. 
Tight in the’ idol, but «for a declaration-of- 
their privileges as ‘conferred by grant,‘ and. 
for an order restraining the defendant. from, 
usurping ‘rights which his position . 88 
“Shastree gave him`no claim: to. co 


:| rights independent of . “the fraternity. cag: 


r 
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He further contends that the “ Phallee” 
(copper plate grant) confers thé’ endowment 


solely on the Bhukuts and Pykes, and that 
the special respondent derives his position 
solely from them. - 

There can be no doubt, we thiiik, that the 
plaintiff's suit was not for possession of, or 
to establish personal ownership in, the ‘idol, 
but fora declaration of their privilages aa grant- 

Note.—The -words Basie under the eridow- 
‘used are “to the ‘Mert, privilages which 
ae oF E es s '-tho defendant by giving 
Deb situated at Poora leases in his own name 
Bunttia composedof was encroaching upon. 
the 280 families of The defendant claimed 
Bhúkuts ke £e the right to givé such 
leases as hereditary High Priést and 
manager, The grant was not indde to the 


“tdol,” but to the religious fraternity of 


an already existing ‘ Tharo’’ or temple,” 
and the families named in thé grant were 
put in possession of the lands on condition 
of their kéeping in their faith and wor- 


shipping the idol. P 


The holding of the endowment was to 
depend no doubt on the regular worship 
of the idol, but this sùit was not for pos- 
session of the “ Tharo,” but for the control 
of the property attached to it. 

But were it otherwise, we do not see why 
a proprietary right in the endowment and 
in the idol as representing that endowment 
should not exist in the parties to this suit, 
The landis given absolutely tothe Tharo which 
is described as being composed of such and 
such families, the only restriction being that 
the property is not to be alienated from the 
temple, and the: parties would undoubtedly 
have a proprietary right within the words of 
the restriction. 


Mr. Money, for the special respondents, 
argues that his client being the duly elected 


head or abbot, as the learned Counsel styles | 


him, of the fraternity, cannot be restricted 
from exercising thé rights of his office, or 
indeed be sued at all by his. subordinates. 
This, we observe, is not the defendant’s case 
as set forth’ ‘in the pleadings. He there 
claims independent action as héreditary High 
Priest, not as elective head of the fraternity, 


atid, moreover, this assumption begs the entire’ 


question. The special. respondent is no- 
where allowed to hold such a position as an 


abbot’s would be; on tlie coatrary, he is 


called a nominee, almost a servant, of the 
fraternity, bound to abide by their directions 
and counsel in all matters connected with the 
managément of the endowment. 
that, as Shastree, he has-a certain religious 
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judgment; on the contrary 


It may be’ 
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pre-eminence, but that is not the point at 
issué here. It has been. stated by the Judi- 
cial Commissioner that the grant shews the 
Bhukuts to be subordinate to the Shastree, 
but this part of his decision has been strong- 
ly objected to and forms one of the grounds 
of special appeal. 

And with reference to it and to the genernl 
construction placed upon the “ Phallee,” by 
the Judicial Commissioner, we are compelled 
to record our opinion against such meaning. 

The Phallee itself is a grant to certain 
Bhukuts and Pykes, all of whom are named, 
and to their descendants for ever, of *the 
landa There is no mention of any Shastree 
as partaker of the endowment benefits, nor 
is any one appointed to the office. At the 
head of the list of grantees, a blank space 
is left for the “ High Priest” or Shastree. 
And this is to our minds convincing evi- 
dence that the appointment .to that office 
was with the grantees generally. Had the 
Rajah iutended to appoint himself, either 
at that of at any subsequent time, he would 
hive expressly reserved to himself the ne~ 
cessary power. After the grant was exe- 
cuted unreservedly to the Bhukuts, the 
grantor had no power to appoint to the office 
of Shastree, so that, even supposing for the 
sake of argument that the notice of the 
office of Shastree placed at the head of the 
list of grantees is proof that the Rajah in- 
tended such office to be created, it is clear 
that the appointment to it rested with the 
Bhukuts, and that the party so appointed 
would be the nominee of the holders of 
the endowment, without any share in the 
endowment itself, and that,.save in matter 
connected with the worship, the High Priest 
would have no authority at all, unless it were 
specially delegated to him by the grantees. . 

That this was so, is, we think, apparent 
from the special-respondent’s own pleadings. 
He does not claim any portion of the endow- 
ed lands, which he certainly would have done - 
had he been one of the fraternity, but 
merely demands certain privileges as manag- 
er of the estate, 


As to his claim to hold his office 7A iae 
ditary succession, we find no proof of the 
allegation in the Judicial Commissioner’g 
that officer 
styles him, on the authority of the Board of 
Revenue, malgoozar or collector of rents by 
election, a position which the special appel- 
lants are quite ready to accord him. 

And although the Lower Appellate Court. 
makes no mention of the fact, it is clear 
from the evidence recorded and noticed by. 
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the Court of first instance, and from the 
decisions of the Assam Courts on the record 
of this suit that the office of Shastree was 
not hereditary but elective. 

We think, therefore, that, ns the plaintiffs’ 

* puit was not for any proptietary right in the 
idol, but for the free exercise of their rights 
ng grantees under the Phallee, the Judicial 
Commissioner’s decision was based on a 
mistake of facts. We think moreover that 
his reading of the ‘ Phailee” is a clear mis- 
construction of that document ; that by it 
no superior rights are conveyed to the Shas- 
trgo for the time being, put that the grant 
was made solely to the Bhukuts for the 
purpose of keeping up certain religious 
ceremonies. 

This being so, it follows that the special 
respondent isonly a uominee of the grant- 
ees, and had no right to grant leases in his 
own name, and of his own independent au- 
thority. A 

We think that the special nppellants are 
entitled to tbe declaration of title sought, 
and that the Judicial Commissioner’s order 
must be reversed with costs on special 
yeepondent, 


eal 


' The 3rd May 1867. 
Present: 


The Hon'ble H. V. Bayley and Shumboonaih 
Pundit, Judges. 


Gand-owners (Liability of)—Damage 
(to neighbouring lands).. 


Cases Nos. 3233, 8236, and 3237 of 1866. 


Special Appeals from a decision passed by 
the Judge of 24-Pergunnahs, dated the 
15th September \866, affirming a deci- 
sion pussed by the Second Principal 
Sudder Ameen of ihat District, dated 
the 9th April 1866. 


Kadur Buksh Biswas and others (Plaintiffs) 
Appellants, 


VETSUS 


Rom Nag Chowdhry and others (Defendants) 
Hespondents. 


Alessrs. R. V. Doyne aud R. T. Allan and 
Baboos Vwa: kanath Mitter, Unnoda Per- 
shad Banerjee, and Obhoy Churn Bose 
for Appellants, 
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Baboos Mohesh Chunder Chowdhry, Khettur 
Mohun Bose, and Sham Lal Mitter for 
Respondents. 

A land-owner js not liable for damage caused to 
neighbouring lands where there is no proof of wrongful 
act or admission on his part. 

Bayley, J.—It is admitted by the pleaders 
for all parties before us now that one and 
the same decision here will govern the above 
three cases. 

Plaintiffs, certain ryots, sued certain ze- 
mindars ns defendants for damages on nc- 
count of injury done to their lands by the 
overflow of salt water from the Bidyadhuree 
river. 

The first plaint was to the effect that the 
injury was caused by salt water coming 
through the Babnaira khal, owing to the de- 
fendants not maintaining a dam (embankment) 
with sluice gate in that khal which they 
were bound to maintain in such a manner 
that the salt water should not overflow s0 as 
to injure the cultivated lands of plaintiffs. 

. That first suit was dismissed on the finding 

of fact below that the alleged obligation of 

defendants did not exist. 


On special appeal this ense was remanded 
by a Division Bench of this Court ; and it was 
ordered that the plaintiffs should be allowed 
to amend their plaint, by alleging that 
another khal had been opened which had 
injured plaintiffs. 

The Principal Sudder Ameen (i. e. the 
Court of first instance) dismissed those suits 
also, as it was not proved that this second 
khal (termed Goee Khal) was opened by 
defendants or with their sanction, and be- 
cause no obligation on defendants so ns to 
render defendants liable to plaintiffs for 
damages was shewn. 

An appeal was preferred to the Zillah 
Judge, not so much ogninst the general 
finding ns one of fact, but more upon the 
distinct and separate plen tbat every land- 
holder bad a general obligation to take such 
order on his land that damage might not 
accrue to his neighbours. 

The case in appeal being argued in that 
shape before the Zillah Judge, he has held 
in a very full and elaborate judgment that 
the defendants are under no obligation or 
linble for damages to pluintiff, and that there 
is no reliable evidence adduced by plaintiffs 
to shew that the khal was opened by the 
acts oy sanction, or with the knowledge of 
the defendants, 

Then, on the separate and new plens raised 
for the first time before the Zillah Judge in 
appeal, the Judge holds that there being 
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ars to connect ‘defendants’ ‘ditectly:’ with“ - “Ou this. ‘view: it; yoa be ‘perháps not 
the cause of damage; ‘no such’ general: Tiability- necessar. ry to go into the plea in ‘respéct’ to 
attaches to the owner of thé land-as was-|,the” increased ‘profits from- julkur rents 
contended for.by thé-appellants, ‘Thé Judge, ‘alleged: to have beén obtained by the defend- 
algo finds asa fact that “so long: as- this ants, ‘and’ thus to making ‘them responsible 
channel was within the power o of defendant's ‘for’ the“ acts ofthe ryots: Bat nò such en- 
control, they kept oitt the ¿alt water,” ‘and. hanced profits i inthe case of these defendants 
that here. no wroigful | aot | or, omission. is js‘ shiewn,'nor,.if:they were, would they be 
proved againai the defendant.‘ ° | ~~.’ -|.other tlian ‘profits incidental to the character- 
In this view.the Zilla Judge dismissed and position:of the estate. ‘ 
. the appeal. ` | Iu every view, consequently, we think that 
The, special aa is “put before ùs in-| this special appeal should: be dismissed, and 
these’ terms by Mr. Allan, the. Couasel fór we dismiss it accordingly with.all costa. ~ 
special appellant, viz.— ` oe . 
That,-as the. defendants: obtained profits s 
from the illegal. acts of. their tenants, they 
are. liable ; and ‘further thé defendants “are |. 
liable, because they are bound so as to govern. 
_ and-manage their lands that the neighbouri ing | The Hon’ ble H. V. Bayley ‘and Shumbhoa- 
larids be not injured.- - nath raan Tia Bp 8 e 
We do not thiak this special: appeal. cab |. 7 LENJE: 
be allowed. nee Hindoo Law (Mitakshara) — ` Joint 


Family — Onus' probaudi—Sale by 
. The plea. in T below, and those i in| gon-(without father’s consent). 


special appeal, are far beyond and’ far! - 
aferent fome either the original or amended Case No. 2527 of 1866. 
pleadings in the first Court, “and this is not Special Appeal from‘a decision. passed by 
ordinarily permissible... But ‘allowing.it to|, the Judge of. the Small Cause ` Court, ’ 
beso, and looking to- thé arguments pressed’ exercising ‘the powers. of a Pr incipal 
upon us by, the learned. Counsel, on the view | Sudder Ameen of Bhaugulpore, dated 
. that the- present new plea, may be takn, we; the 10th-July 1866; affirming a decision 
are. clearly -of opinion that the learned] passed by the Sudder Ameen of that 
Counsel has neither shewn by any precedent| District, dated. the 17th March” 1866. ~ 
of this Court, or of- the. late Sudder Court, Sheo Rattun Koonwar (Defends) 
or- by the law,” that his case comès within : Appellant, `: w 
tpp 
the purview of the maxim that a man must- . a 
so use his own property as not to injure kis _ versus’ 
$ neighbour.. Mr.. Allan -quotes- Broome’: 8. Goir” Bohateo Bhukut and others (Plaintif) : 
Maxims, page 277. - That passage refers to , Respondents. < 
acts done by owners, or with their- sanction Mr: ` R E Twidale for Appellaat. 


and knowledge. Here we have fo acts, no +; : 
knowledge, no sanction of defendants, - But Baboo Romesh Chunder ‘Mitter for 
Respondents. 


we may - -remark that the ‘same learned: Giger cis tanta - Paci a 
author i in his Commentaries, page 843 et. seg, as separate, the onus is “OH Ja to moe sims propor 7, 
has clearly drawn the line,as to 2 party - Under the Mitakshara Law, -am alienation by -2 sow 
being liable when his viegligence is product- | without the father’s consent is invalid, 3 
-ive of damage, or where a’ wrong | is'-done “Bayley, J >THE , pleas taken in epécial 
by his ser vants acting within the scope of | appeal are in’our opinion valid. 
their ordinary duty. Such negligetice™ as | These pleas are that the. burden of. proof 
the. author refers to is not shewi hère as.a|.has been:wrougly put ‘bythe Lower Appel- 
fact on the part. ‘of defendants, nor. are. the | late Court upon ‘defendant, special appellant, 
ryots ` ‘(supposing even them.to be before us |-and that the aliendtion by one brother with- 
in, these suits which.they. are not) of that out the ‘direct - participation of the father 
class of servants as.to reader their. gemindar ‘and i in liis ‘life-time was invalid. 
responsible for. their acts done without]; .” Plaintiff sued for 'a’house at Bhaugulpore, 
order or kuowledgé. In fact, thor ‘is-| alleging title by a pur ‘chase from Gopes. and - 
neither duty, nor breach, nor consequential: ‘Lal Beharee, the. sons of one Luchmun, 
damage shewn’ here ;- ‘and ‘therefore onno] The original purchase was in the name ‘of 
principle of law could we allow this plea‘now'| Gopee ‘alone.’ Defendant is an auction:purs 
takeni in’ special” appeal, oa cares at a- palo 3 -in execution “of the mente 


‘The 8rd May 1867. 
Present: > 


“se 4 
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„and interests of Luchmun, the- father, and 
Lal Beharee, the’ son, both judgment: debt- 


. Ors. 


The Lower “appellate Court, admitting 
that the family lived jointly at Mirzapore,. 
states that it is not shewn, by defendant, 
“special appellant, that the house at Bhaugul- 
pore was connected with the joint, family, 
or, otherwise than separate. 

But with the presumption arisiag from the 
status of- the family being admittedly joint, 
it was not on-defendant, but on plaintiff who 
“sued for ihe ‘house at Bhaugulpore as a 
septate property, to prowe that it was so. 

Nor could the property be alienated ander 
Mitakshara Law by the sons without the 
_, consent of the father then living. 


We, therefore, decree this appeal with'| . 


costs. We reverse the decision of the 


Lower Appellate Court, and remand the case | 


to be tried with reference to, the above re- 
marks. . wifes 
So Se ng eee 5 


ee ra 


The 3rd May. 1867. 
Present: 


‘The Hon'ble H. V. Bayley and Shumbhoo- 


nath Pundit, Judges. 


Hindoo Law—Inheritance—Adoption : 


ep atenanee Widow. 
‘ Caso, No. 2768 of 1866. 
. Special Appeal from a decision passed by 


‘the Principal Sudder Ameen of Bhau- | 
gulpore, dated the 20th - June 1866, re- | 


` wersing a decision passed by the Moonsi 
_ of that, District, dated the ieh December 
4865. 


-Mussamut Rutna Dobain ( Plaintiff) . 2 
: Appellant, 


versus 


“: Purladh Dobey and others (Defendants), . 
' Respondents. 


` Baboo- ‘Roopnath Banerjee for Appellant:- 
 “Baboos Mohinee.Mohun Roy and Khettur 
Mohun Mookerjee for Respouden ts. 


-A widow has no rights beyond those of maintenance, 


- in “à case where a valid aloption. makes the adopted gon, 
thelegal heir, ~ 


`. Bayley, 
lant, in this case zow pleads before us that 
she has a right under ` the Mitakshara -Law 
to participate ‘in. the estate of the. adopted 
gon. “> ° 

The special appellant plaintifs case below 
was that theré was zo adopted son, and that 
therefore she was entitled to a share ia her, 
husband a Estate., : 


` Pe 


J.—Tar plaintiff, special, ‘appél- 
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The Lower Courts found that .plaintiff, 
suing to set aside the adoption as no valid 
adoption, failed to prove her allegation to 
this effect, and therefore dismissed her suit. _ 

The plaintiff's special appeal is zo¢ against 
the correctness of the finding that there was. 
a valid adoption (the denial of which, was, 
plaintiff's, special appellant’s, case below), but 


a new and totally different. cage and claim 


as set forth above. 


-Both on this ground, and Nadanee: the, 


uniform. current of recognized decisions is - 
to the effect that a widow has no rights 

` beyond those of maintenance, in a 
where,a valid adoption makes the adopted . 


case 


son the legal heir, we dismiss this special, 
appeal with costs. : 





The 4th May 1867. 
Present : 


The Hon'ble G. Loch and C. P. Hobhouse, 2 


Judges. 


| Rimitation—Suit to set aside altena- 


tions by Hindoo widow. 
Cases Nos, 2711-and 2712 of 1866. 
Special Appeals from a decision passed by y 
Baboo, Gobind Chunder Sandyal, Prin- 
cipal Sudder Ameen of Sarun, dated the 
Ath July 1866, affirming a decision pass: 
‘ed by Pundit Omur nath, Moonsif of 
Sewan, dated the 10th June 1865. 
_ Tiluck Roy and,others (Defendants) 
i Appellants, 


versus 


. Phoolman Roy and others (Plaintiffs) and’ 


- others (Defendants) Respondents. _ 
“Baboo Roopnath Banerjee for Appellants. 
Baboo Doorga Doss Dutt for Respondents, 


A suit to ser aside alienations of ancestral property 


made by a childless Hindoo widow during her life- 


tenancy, may be brought at any time within’ 12 years 
from the death of the ‘widow. 

The existence of a debt, liquidation of, which is pro- 
vided by lease of ancestral property, is’ no: justification 


{for alienation of such property by ‘ia’ Hindow ‘widow 


during her life-tenancy, 

Hobhouse, J.—Tur facts in these cases 
are admitted and are these,:— . 
. One Ram Churn, the ancestor of plaintif, 


special respondent, -died leaving a widow, 


Jankee. 


. This lady deceased without issue in 1272; 
bit during the time of her tenancy of her. 


husband’s property, ó. €.-in 1841 and 1842, 


A. D., she had, in two, separate deeds of 


dates in those years, alienated that Properly. 


na aep- 


ok 
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`. Within twelve, years from the death of 
Jankee, plaintiff sued to. set-aside these 
alienations, and the first. contention. on the 
part of special ‘appellants is that, inasmuch 


as the. suits were, not brought:- within: (12, 
years from the dates of the respective: alien-, 


ations, they are barred. by the application of 
the Statute.of Limitations. ~ 

We think ‘that this contention is not good, 
for it has been. repeatedly: held -by: -this 
Court. that, in suits to-set aside alienations 
‘of ancestral property ‘made by a childless 
Hindoo -widow. during her life-tenaucy, the. 
suitor who comes in within 12 years from 
the death of the widow, is in time. 
- The next objection taken, is on the- part 
of the special respondent, and he contends 
that the alienation. of the 29th October 1842 
was made without any justifying necessity. 

We think this objection is, on the facts 
found by the Lower Courts, valid; 

Special appellants relied on two docu- 


ments as shewing a justifying necessity : the 
first, a kubooleut of 29th January 1834 ; and 
the second, tha deed of, sale of 18:42. 

This kubooleut sets, forth that Ram Churn, | 
is indebted to one Bheek Roy in thé sum of 
rapees 250 ; that, as security for the payment 
of this debt, he gives to Bheek Roy a farm. of 
acertain property for a period of 7 years ; 
that if, at the close ‘of these 7’ years, the. 
rupees 250 are re-paid, the farm lease shall 

_ lapse ; but that, if the rupees 250 shall not 
then be paid, then the farm lease shall hold 
good up to date of payment, 

Then in 1842 the widow of Ram Churn 
sells the property-in question for’ rupees: 600 
in order to pay off this debt.of rupees 250. 

Clearly in our judgment, there was no 
necessity for this sale, for obviously-this debt 
of rupees 250.was a debt already provided for 
under the very terms of the farm’ lease, ‘and 
‘not, therefore, a debt for which ‘there. was 
any necessity to alienate ancestral property., i 

‘In this view of the case, whilst’ we dismiss 
both these. appeals with costs and. interest 
‘thereon, we'so far modify the deeréa ‘ of 
‘both the Lower - Courts. as to direct- tliat 
plaintiff’s, special respondent's, suits be de- 
creed in full and with costs in all the Courts, 
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_The-4th May 1867, 
Present: 
The Hoi ble G. Loch-and A.G. Macpherson, 
Judges: - 


Joint | ' Hindoo Property — Fresump- 
. tion. 


‘Case No. 8056 of 1866. 


Special Appeal from a decision passed by 

Mr. G. G. Morris, Additional Judge 

of Jessore, dated the 31st August 1866, 

reversing a deoision passed by Pundit 

Tara’ Kant Bidyasagur, Prineipal 

- Sudder Ameen of that District, dated the 
9th March 1866. 


-Sreeram Ghose and athers (Defendants) 
Appellants, = 


VETSUS 


Sreenath: Dutt Chowdhry and others 
s (Plaintiffs) Respondents. 


Mr. R. V. Dok and Baboos Onookool 
Chunder Mookerjee and Dwarkanath 
` Mitter for Appellants. `` 


Mr. A. T. Ty Peterson and Baboos 
Rajendurnath Bose, Chunder Madhub 
Ghose, and Kalee Prosunno Dutt for 
Respondents. 

So long as no partition of a joint estate is proved, the 
presumption is that the property is ‘joint. The fact that 
certain parcels are admittedly held in severalty does 
not rebut the presumption as regards the rest of the 
joint estate. -~ 

Macpherson, J.—It is eontended in 
special appeal that the Lower Court erred 
in holding. that there was a presumption in 
the plaintiff's’ favor which threw the ‘onus 
of proof upon the defendants. It is argued 
‘that there is no presumption that the plaint- 
iffs are-entitled to the share which they 
claim, but that they are bound to prove their 
title distinctly, inasmuch as it is admitted: 
by all parties that (although, as found by 
the Lower, Appellate: Court, there has been 
no actual formal par tition) there has been 
separate. enjoyment of certain portions of 
what originally belonged to the joint estate, 

We think thatthe Lower Court is right : 
atid that, so long’ ag no. partition is proved, 
the presumption i is ‘that-the property is joint, 
and that-the-onws lies upon the defendants 
to prove,the contrary. The fact that certain 
parcels are admittedly held in severalty, does 
not, as itseems to us, do away with the 
presumption as regards the rest of ' what 
originally constituted the joint estate,” - 
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E is further ‘contended that the Tower Thé defendant is bound to account to the 
Appellate Court has wrongly viewed with | plaintiff in this suit for all the monies which 


suspicion the copies-of quinquennial papers | he has received, but he may render such 
filed by the defendants. If this be a matter” account “either by showing that they were 





open to discussion in special appeal (which 


‘paid to plaintiff,- or for his use and by ‘his 


is doubtful), we are of opinion that the Judge | authority y,—a8 for repairs .to his houses,— 
was nof wrong in- ‘the view hé took of ‘these’ payments’ for the feed and keep of his ele- 


` Piipers.” . 
-We dismiss ‘the appeal with ‘costa ; ; and 
we make thé- like order in the cases Nos, 


` 3057, 8058; 3071, 8073, aud 3074,- which to what extent the defendant ‘has actually 


_ are governed by our decision ia this case.’ 


gs 
- t ai 


mene a E3 


Issa 


ESA 


ME 4 + + 7 @ 
~ The 4th May'1867. ,. z 


Present : fo 


"Phe Hon'ble J.P. Nernst ‘and W; S. - 
: Seton-Karr, “Judges. : 


Prinotpal and Agent: -Stamp Duty 
: (objection: by way of cross- appeal). 


Casó No. 2982. of 1866 under Act Xof 1859. 


Special Appeal from d decision passed ‘by 
.the Judge .of-Mymensingh, dated "the 


29th “August 1867; modifying a decision’! 


: passed ‘by the ‘Deputy*Collector of that 
ı District, dated the 26th May 1866. ` 


Mr. ‘G. L. Fegan and oihers (Plaintiffs) 
: Appellants, 


°F eee wig E ‘versus, ee 


i Wia Kant Banerjee’ and others ` 
(Defendants) Respondents. 


> Mr. C. Gregory. for Appellants.. 


a a ' Baboo ‘Chunder Madhub ‘Ghose for 
oo te mee ee, 


a count, Coy. proving payments puch to third plete 
i vances 


"An sbjeation by. way of acs appeal will not be 
_entertained except on payment of the stamp duty 
«required by Section 6 (E) of Act XXVI of 1867, though 

a petition setting out the grounds of such cross-appeal 


-phants, or to third, petsons at his request; = 


>, The Judge should, therefore, have enqatred’ 


discharged himself by payments - for.‘ the. 
‘repairs of the. house; and the keep of fhe” 


elephants. a r 


As. regards ‘the. payment. o ‘a dak fine 
‘and soma expenses connected with Shaikh 


- Megoo’s` case, it is quite clear that these 


payments were for the use and benefit of 
‘the plaintiffs, and such -as the defendant’. 


-| was authorized in making, because, if- ‘they 


‘had not been paid, probably. the plaintiff’s pro- 
porty might have been. sold to ADE A the - 
demands. 


Witli respect to two TEAN Haut Kali- 
gunge; and the wages of a servant named - 
|Okhoy, the Judge must- record -an intelli- © 
gible finding. With regard to “ howlats’*- - 
and certain sums paid to Kasheenath Mallick;, 
as a general rule, ‘an agent or cóllector 
{cannot discharge himself of monies ‘for 
which he is liable to account by proving ` 


l _| payments or advances to third parties utiess ` 


-he can show that such advances or payments , 


[were made .by the express authority-of- his 


‘master, or with his knowledge and consent, . 
With reference to these items, the Judge” 


“| will’ enquire whether the defendant in the’ 
,[ present case had any such. authority or not. 


It was objected. that ‘thie stamp . in, tha 


: appeal was insufficient; because the appellant ` 


| by his appeal sought to open up accounts, 
as to sums amounting -to.rupees 2,3800 and - 
o| upwards. But we think that the’ appeal `` 


{admits ‘of the construction that,- in respect - 


of these items, 2 sum amounting to rupees.669° 
has been improperly allowed, “and that being. 
-the plaintifs claim, the stamp ig sufficient: ` 


The respondent sought to be allowed cf 
tak an objection by way of cross- appeal, - 
„ġe had ‘put in a petition by way -of cross- 


on a stamp of Bs: 2 had been filed before the passing of ‘appeal in the month of ‘April on a- stamp of” 


that’ Act... 
“Norman; J. —Tas is an appeal by: the | 
plaintiff valued at rupees 669. _ ~ 
The.suit is brought against an agent 
- employed in the colléction of rents, under 


‘Stetion 24 of Act X of 1889, ` aa Dita 


° eg: 


two, rupees. We disallowed ‘the cross-ap= - : 
‘peal, thinking that, under the provisions of... 
[Act XXVI of 1867, Section 6 (E.)}, we 
were ‘precluded from . hearing the objection. 
‘unless the ‘respondent paid the Additional . 
stamp duty under that Act, © : 
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The 6th’ May’ 186r 


: ze ee “Presènt: 


¥ 


Titegal Coss. 


“nse No. 86 of 1867; Bo 
Special l Appeal froma decisiön ua ty 


the Principal Sudder Ameen of Pur- 
neah, dated’ the 27th September 1866, 
-reversing a decision’passed by the Moon- 
sif of that District, dated the 26th July 
1866. von, 
~ Sonnum Sookul and others (Plainiitts).. 
Appellants, Lae 
“versus ` a’ 
: Shaikh Elahee Buksh and others 
(Defendants). “Respondents. . `` 
Baboo Rajendronath Bose for “Appellants: 
-Mr R. E. Twidale for Respondents. « 


da the absence of a special agreement, a claim for an 
-illegal cess, cannot be recovereð ir ina Goat ‘of Law. - 


* Glover, . 


this case, 


The Principal Sudder Ameen” has hae 


‘on the evidence that . tbe, defendant pays a 
money-rent for his land to the special appel- 
lant, and that the;latter claimed besides ar 


illegal cess of so much’ goor on ‘every’ 


maund manufactur ed. 


Ibi is urged in paia appeal, that ‘this - is 
` of. the nature of a rent paid in kind ; but..on 
‘turning to the record, we find that the spe- 


cial appellant’s karpurdauz. and. vakeel ` was 


himself examined, and.he admitted that this 


cess of goor, was over and ‘above thé regu- 


lar money-rent paid for thé land. 


We think; ‘thetefore, that, as no agr Ca. 
was, enlered ‘into between the parties for this 
extra payment, tlie present, claim is; an jille- 
gel cess which cannot ‘bo vecovered ` in a 
~ Court of Law. : 


The special ‘appéal is dismissed with’ costa, | 


7,—Wr ‘see no reason to interfere: 
- with the Lower Appellate Court’s or der, ‘iy 


-Soonduree, 


-| The'Gth-May 1867. 


Present : 


4 


i Ths Hon'ble F. "B. Kemp and W. weak 
The ‘Hon'ble F. B. Komp i ‘nd F. À. Gloves . 
j Judge : a aoe 


- ` Judges. 


P 


Limitation = — Suit for OENE E = 


Hindoo Widow: 


Case No. .2735 of 1866. 


Special Appeal from a decision passed by 
_Mr. E.. W. Molony, Officiating . Judge 
of -Moorshedabad, dated the 16th July 
1866, affirming ` a decision passed _ by 
Baboo.” Digambur Biswas, Principal 

- S&dder Ameen of that District, dated 

a the 30th December 1864. 


Ram Doollub Sandyal alors: 
ee Appellant, 


vers us 


F Ram Narain Moiter snd others (Plaintiffs) 


and others (Defendants) Respondents. 
Baboo “Romesh Chunder Mitter for 
Appellant. 


Baboo Chunder Madhub Ghose for . 
, Respondents. _ 


|e R purchased a putnee mehal and devised it to his son 


G. G died after R childless and intestate and leaving 
a widow S; who also died, neither of the three paving 
ever taken possession ‘of ‘the mehal. Plaintiff, 
G’s nephew, sues to recover possession of the mahal 
HELD that. his cause of action did not arise until the 
death of S. 

Markby, J., dubitante. `, >, 


Markby, J Jj}.—Tar only question of law” 
arising on this. special appeal turns upon the 
Law of Limitation ‘as laid down in Act: XIV 


| of 1859. 


The fucts were that a certain putnee mebal ' 
was purchased by one Ram Ruttun and 
devised by him to his -son Gunga Gobind. : 


The property was ‘purchased in 1242,’ and 


Ram Ruttun died at ‘some time _ prior to 
1250, ` 

_ Ganga Gobind died,’ in 1251, childless 
and intestate, and’ leaving a widow Shibo 
The widow died in Pous 1269. 

Neither Ram Ruttun, Gunga Gobind, 
nor - Shibo ` Soonduree, “ever took posees. 
‘of.-the putuee mehal.- 

No explanation was- given of this cir- 
cumstance ; but it was assumed in the argu- 
ment, and I assume it for the purposes of 
this judgment, that the Statute began to run 
against Ram Ruttun from the date of the’ 
purchase in 1242. : 

- The plaintiff is the riephew (itis not said 
whether brother’s or sister’s son) of nga 
Gobind, and his general title to succeed ‘to 
the estate of his uuele i is not disputed, He’ 
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now sues to recover posseśsion of the put- 





nee mehal, and the defendants not having: 


made out any titlé, the question is whether 


the plaintiff is barred by the Act. a vt 


This suit was instituted in Jeit 1271.. 
.The Act by.Clause 12 of Section I provides 
that the’ period within which a suit -of this 
‘nature may-be instituted, ‘‘ shall. be twelve 


„years from the time “when the: cause of, 


_aétion arose,” : 

. The frst position- takei by the vakeel for 
- the plaintiff was ‘that, éven assuming. that 
the’ plaintifi’s cause of action arose in 1242, 
still that he is'in time, beéause; in computing 
-the twelve. years, ‘the ‘whole period daring 
which the widow.was in possession: and - the 
heir unable - to;sue for _Posacasion must be 
` excluded. 

. But I am clearly: of opinion that - this 
‘position is untenable. -Contra non valentem |, 
agere. non occurrit presoriptio, ` is-a maxim 
largely adopted by the. law, .but- it’ caùnot 
“preyail against the express provisions of 
the Legislature ; and if the words “ when, 
. the cause of action arose” are to be con- 

sidered as. referring to the time: when the | 

- cause of action arose to Ram Ruttun, then, as 

the person to whom the right accrued was'|. 

under no disability at-that ‘time, the words 

of Section 11 expressly exclude the plaint- 

iff from’ taking advantage of: ‘any subsequent | 
disability. É 

- But the vakeel for the plaintiff has. taken 

f ‘saother ground... He -contends that 


the plaintiff’s cause of.action, and’ that -the 
~ plaintiffs cause of ‘action is not tlie, same 
“cause of action.as that o£, Ram Ruttun and | 


`- Gunga Gobind, but a. different cause of. 


- action altogether. i 


` This isa point upon which, if ‘thes ques- | 


tion had been res integra, I should. have had 
the greatest difficulty in giving an opinion. | 
But there are two cases, in which it appears | 
fo me that this point has already been. do- 
‘cided: 

» In the case ‘of Wooma: Churn” ‘Banerjee, 
versus- ‘Haradhun Muzoomédar reported “in 
=; the 1st Volume of the Weekly Reporter, |: 
- Civil Rulings,” page 847,- the plaintiff sued 
-fors possession of certain ‘properties on- the. 
allegation that they belonged to his ‘mater; 
nal grandfather and maternal, uncle, “and 
‘after their “death, devolved on his. grand- 
mother Ram Kéomaree. The defendants scem 
to have-relied entirely on their possession, and | 
called upon the plaintiff to, prove possession 
. by himself or by some person through whom | 
“he claimed within 12 “years, This the 


m, 
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“the 
*\canse.of action in the Act must, mean 


=| ‘own: I hold that, the 
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plaintiff was-aiable to dé; but he contended 
that the Statute did not begin to run against 
him until the death’ of his: grandmother. | 
Upon this point, the Court say: “ After 
,“ heaving the arguments -of Counsel and. 
Mey careful consideration of the case, ~ we 


4 aro clearly of opinion that limitation "does 


“not. bar the suit,. because. the cause of 
“ action arose only. from thé death cof . the 
“ grandmother who had the life-interest.”’ 
The other‘ case is ‘that-of Kumul Shah 
Bennick, versus Ramjee Shah Bennick, re- ` 
ported in the 2nd Volume: of the Weekly 
Reporter, Civil Rulings, page 276. In that 
case, the question was as to.right “of succes- 
sion to the estate of: one Radha Kisto, and 
the case was remandéd. in order that it might 
bé ascértained what was the real state’ ‘of 
the family. Butin making their order ‘of 
remand, the Court say 3“ If, after the‘ 
ae “death of Radha Kisto ° or his “widow; his, 


“ daughter was etititled to succeed, and ` did 
“not hold possession after his or her death, 
“an the case may be, the sons of this daugh- 
“ ter aré entitléd to sue for their own rights 
“ within 12 years of the death of their own 
«t mother, and to reqiire the period of their 
“ minority to be taken into conéideration 
“ according to the: principles- of Section: 11 
“ Act XIV of 1859, Lr sot 

It is clear’ from these: remarks, that the-- 
‘ Court here concur . with the view already. 
expressed in ‘the ‘case of Wooma Churn 
“Banerjee versus Haradhun Muzoomdar, 
namely, that the cause of” action ‘would only 
arise on the death of ‘the Widow, ' who took, 
a limited interest, l : 

< Upon the - -authority 
‘and without ‘expressing - 


of ‘these two Gasca 
any ‘opinion of my 
plaintiff's cause’ of 
action in this. case did not arise until -the ” 
death of Gunga Gobind’s widow ; ; ‘that . this 
suit’ is. nob barred by limitation’; 
‘the appeal. should be: dismiased- “With: =costs,” ` 
Kemp, J. JI am of opinions thaf’ the- 
‘plaintiffs cause of action accrued when the - 
succession opened out to him by the, death | 
of the widow; and, as the suit isiin time 
‘dating from that event, the special appeal 
‘must’ be dismissed with costs band. duterest, ,' 


; šad.. ‘that 
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The 6th May 1867. 
Present : 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judyes. 


Right of Suit(by Hindoo Widow 
during lifetime of adopted son). ` 


Case No. 170 of 1867. 


Speciat Appeal from a decision passed by 
the Judge of Mymensingh, dated the 


11th December 1866, affirming a decision ; 


passed by the Principal Sudder Ameen 
of that District, dated the 13th March 
1966. 


Jannobee Chowdhrain (Plaintiff) Appellant, 


Versus 


Dwarkanath Roy-Chowdhry and others 
(Defendants) Respondents. 


Baboo Sreenath Doss for Appellant. 


Baboos Dwarkanath Mitter aud Kishen 
Dyal Roy for Respoudents. 


, A widow cannot sue uring the lifetime of an adopted 
son who has arrived at majority. A petition of the 
adopted son withdrawing an objection previously made 
by hin to the suit being brought, cannot cure the defect 
in her plaint, 


Kemp, J.—Turs war a suit on the part 
of a widow, who, it is admitted, lias aw 
adopted son who has arrived at majority. 

The lady sues for possession of a 6 anna 
share in a small fishery alleging it to belong 
to her kharija talook of which she was in 
possession, and that her co-sharers in the 
julkur had ousted her; hence the suit. 

The adopted son first objected to 
suit being brought. He then withdrew his 
` gbjection, aud in this Court, though not 
_made a respondent aud therefore not eutitled 

to be heard, he through his pleader orally 
made no objection to the suit proceeding. 


the 


We thiuk it is very clear that the, plaint- 


iff had no title to bring this suit. She 
originally, as stated by the Judge, set up 
a special plea that, under the will of her 
husband, a life-interest ‘in his estate was 
reserved to her, although she had adopted 
a son, This plen she failed to prove, 


i Volume II, page 49, Civil Rulings. 








xl 
| 


The petition of the adopted sou will not 
cure the defect in the plaint. This petition 


‘ does not amount to a transfer of the title of 


the son to the. widow, and the suit of the 
latter will not. lie. See Weekly Reporter, 
The 
adopted son is at Uheriy to sue if sọ ad- 
vised. 

The appeal is dismissed ‘with costs and 
interest, 





The 6th May 1867, 
Present: 


The Hou’ble L. S. Jackson, Judge. 


Stamp duty—Applications to Hich 
Court for copies ôt decree and 
judgment, 


Application praying for a certified copy 
of the deeree and judgment passed on 
the 29th May 1866, in Special Apnea 
No. 3115 of 1865 


Tarif Biswas, Petitioner, 


Baboo Khettur Mohun Mookerjee for 
Petitioner. 


Applications to the High Court for certified copies of 
the decree and judgment may be engrossed ou a stamp 
of one anna, under Clause 6 Article 10 Schedule B of 
Act XXVI of 1867. 


Deputy Registrar—The pleader Baboo 
Khettur Mohun Mookerjee has filed this 
application for certified copies of the decreas 
and judgment in the above case, on a stamp 

of the value of one anna only. 

According to Section 4 of the new Stamp 
Act (XXVI of 1867) application on stamp 
paper must uow be made for. such copies, 
and thus the practice that prevailed under 
the old Stamp Act before the Civil Procedure 
Code came ‘into operation, is revived (see 
Section 198). 

The pleader urges that, according to the 
6th-Clause of Article 10 Schedule B, astamp 
of the value of one anna is prescribed for 
such an application. 

To me that Clause appears to provide for 
applications for copies when presented before 
the Lower Courts, &c. The 1st Clause is the 
one which provides for ‘fany applications ” 
presented’ to this Court, and iucludes, I 
presume; those for copies of decrees and 
judgments. - 

g 
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I beg the orders of the Judge presiding | Jugoo Lal Upadhyn and others (Plaintiffs) 


in tlie Miscellaneous Depariment on the 
point. 

Jackson, J.—I think that the follow- 
ing words in the 6th Clause of Article 10 
Schédule B annexed to Act XXVI of 1867, 
yéfer to the High Court as well as to the 
inferior Courts :—“ When presented to any 

“Civil, Criminal, or Revenue Court or 
` “any Boara of Revenue, or any Commiss- 
“sioner of Respnue or Circiut or any 
“Chief .Officer eharged with the exe- 
“entive administration of a division for 
. "n copy, of fot a tmansintion of any 
“ judgment, decree. or order or other @ocu- 
“ment on record.” The words any Civil 
. Court certainly include the High Court ; and 
although in the first Clouse of the same 
Article, there is a provieion of 2 rupees as 
stamp duty on petitions generally presented 
to the High Court, there is also n provision 
of one rupee on petitions to the Board of 
Revenue, the Chief Commissioner, or Comis- 
sioners of Revenue or Cirenit, and yet the 
Boards of Revenue and Chief Commis- 
sioners are equally included in the provi- 
sions of the 6th Clause. If, therefore, the 
High Court were to be excluded from the 
operation. of the Gth Clause by reason of 
the stamp duty of 2 rupees being spevially 

rovided for that Court, then the Board of 

evenue or Comissioners would also have 
to be excluded hy resson of a stamp duty 
of one rupee being prescribed for them, 
and yet such exclusion would be contrary 
to the express words of the last Clause. 
Consequently, I think that the petition bas 
been rightly engrossed on a stamp of one 
anna. 

This is, in fact, a special or reduced duty 


prescribed in the ense of the High Court as. 
well ns other Civil Courts in respect of 


the particular applications referred to, 


The 7th May 1867. 
Present : 


The Hon'ble L. S. Jackson and W. Markby, | 


Judges. 


imitation (Section 246 Act VIII of 
1659)—Claims to attached property. | 


Cake Nö. 2948 of 1866. 


Special Appeal from a decision passed by 
the Judge of Gya, dated the 28th August 
1866, affirming a decision passed, by the 
Principal Sudder Ameen of that District, 
dated the 1&th Jannary 1866, 








Appellants, 
DETSUS 


Mussamnt Ekbaloonissa and others 
(Defendants) Respondents. 


Messrs. R, E.. Twidale and C. Gregory 
for Appellants. 


Babon Onookool Chunder Mookerjeé 
for Respondents. 

The plaintif applied for the attachment of a property, 
and on the objection of the defendant, the property was 
released from attachment. Jieun that the plaintiff’ was 
boun“, under Section 246 Act VIIT of 1859, to sue in the 
Civil Court to establish his right within a year from the 
order of release. 

Jackson, J,—Trig wns a suit asking for n 
declaration of the plaintiff’s right to have 
Ath share of Mouzah Poorah brought to sale 
in execution of plaintiff's decree ogningt. one 
Ahmed Hossein deceased, and alternatively 
the right which he sought to enforce was 
described as n right to bave tho defendants 
made linble under that decree by renson of 
their having inherited the said fomth share 
of tho mouznh in question, and the plaint 
niso asked to set aside an order passed 
under Section 246 of the Civil Procedure 
Code. 

The Lower Appellate Court held the suit 
barred as having been brought in the Court 
having jurisdiction, after one year had ex- 
pired from the passing of the order. ` 

In special appenl, it is contended,— 

1sé.—That the limitation of one yenr did 
not apply. . 

But on this point, we are clearly of opin- 
ion that the Judge was right. It was quite 


“immaterial whether the pluint contained a 


prayer for the reveranl of the summary order 
or no. The plaintiff had applied for the at- 
tachment of the mouzzh, defendant had pre- 
ferred an objection, and on that objection the 
mouzah, whether rightly or wrongly, was 
released from attachment. ‘That order was 
binding on the plaintiff, and he had to do 


| what in fact be did do, viz. to bring a Civil 


suit to establish his right, and the period 
limited for such suits is oné year. 
2nd.—That the Principal Sudder Ameen 
made no order under Section 246.* But he 
clearly did make such an order, for he releas- , 
ed the property, and the plaintiff himself 
mainfestly regarded the order in that light, 
for he prayed that it might be set aside. 
8rd.—Tiat the pluiotiff sought in thé 
present suit to have the defendants made 
linble to satisfy the judgment in respect of 
their haviug inkeited from the original 
jadgment-debtor the very property in dis- 


- claim and relensed the property. We think 


25 lead: 


~a 
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l pute. But this is merely another way of T After fally hearing the learned ` Counsel, 


stating the same matter. . we are still of the opinion expressed in 
A case has -been cited from 7 Weekly | our jadgment in the special appeal. 
Reporter, page 252, in which the Court 
held the limitation of one year not to apply. 
But that was a case clearly distinguishable 
from the present. An objection’ was made, 
and the Court executing the decree avoided 
any adjudication‘upon the subject matter of 
the objection, and sold the property subject 
to the claim. Here the Court allowed the 


The learned Counsel - -urges that the causa 
of action could only arise to his client from 
such time as he became entitled by a decree 
of 27th September 1862 to the parent estate 
to which the new chur is an increment, and 
only from such time as he got possession under 
such decree. The.learned Counsel refers to 
Clause 1 Section 4 Regulation XI of 1825 
as laying down the principle that new in- 
‘crements ‘follow contiguous parent mekals, 
und that, consequently, till his client was in 
a position by possession under the decree 


the decision of the Lower Appellate Court 
was right, and we affirm it with: costs. 


te ees. referred to, to‘ set forth that he legally 
; : ARE a : | held the.parent estate, no cause of action ` 

The 7th May 1867. ae arose to him as to the increment.. Further 
Present : ; ; ‘that till then “the possession of- the, farmer 


who held under settlement with the zemin- 
The Hon'ble E. V. Bayley and E ian dar was R rightful possession, and therefore 
© Pundit, Judges. no cause of action could arise in that in- 


terval to another. 


Limitation—Alluvial Land, We cannot concur in this argument. 


Case No. 94 of 1867. . : A settlement may give possession, ‘and 


i f oe actual possession is the basis on which a 
Application for review of ‘judgment passed || settlement is ordinarily made.. But a superior 


- by the Hon'ble Justices ‘Bayley and | title by possession may be acquired under 


Shumboonath Pundit, on the 25th January right declared by decree of Court to posses- 


sion, overriding altogether the settlement 
1867,* in Special Appeal No, 2408 of | made on mere possession only. 
1866, 


There was nothing to prevent plaintif’s 
action to obtain this declaration of right; but 
for 20 or 25 years’ another .party has held 
possession of this new increment against 


Doya Moyee Doasee and others, ‘Plaintiffs 
(Respondents) Petitioners, 


. i : plaintiff, that is to say, of that which plaint- 
versus ! BP itis : 
. iff avers is his right by virtue of ances- 
Luchmee Narain Shaha and others, tral title, and against which title for 12 years 


before this suit auother par ty kept plaintif 
out of possession. 

Nor. do wo agree in the plea that only se- 
par: ate new increment cannot he sned for at 
any. time by a party then considering himself 
to have a right to it, by whoever, and under 
whatever title, it may be held. What the 
result of the action might be, is another 
matter, no! affecting the point before us, and 
which will depend on the circumstances of 
each particular case as governed by the 
several provisions of Regulation XI of 1825; 
but there is no legal reason in our opinion 
for the plaintiff to allow quietly. and undis- 
tarbedly possession: to another party of the 
increment for 12 years- before suit all that 
time when ‘he claims -that increment as his 
by ancestral right. We may add that the 
cases cited do not cover the facts of ‘this case, 
| and that the English Law of Limitation re- 


Defendants (Appellauts) Opposite Party. 





r.. J. W. B. Money and Baboo Otool 
Chunder Mookerjee for Petitioners, 


No one for Opposite Party. 


Where a person claims „possession of an increment as 
by ancestral right, his suit must be brought within 12 
years from the formation of the increment and the 
possession of it by another party on adverse title. 


` Bayley, 7.—In this case, Mr, Money, the 
learned Counsel for the applicant for review, 
argues that this Court hag wrongly held 
that the cause of action arose in this case 
tu the. applicant (the plaintiff) when the 
new chur was created and possession was 
withheld from plaintiff, admittedly for 20 or 





à 
nt 


-_* See Ante p. 89. - a 
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_ lied on is not the Law of Limitation which | 


we have to administer. 
In this view we reject the application. 


The 8th May 1867. 
; _ Present : 


The. Hon'ble F. B: Kemp ànd F. A. Glover, 


Judgese 


`. , &aisheraj—Onus probandi. 
Nis v 
nek ar 


hae Case No. 183 of 1867. 


Shiela ‘Appeal from a decision passed by 
. Baboo. Nobin Kishen Paulit, „Principal 
Sudder Ameen of Midnapore, dated the 
19th November 1866, affirming a decision 
_ passed by the Moonsiff of that District, 
dated the 5th March 1866. 


Ram Jeebun Chuekerbatty and others 
(Plaintiffs) Appellants, 


VETSUS 


“Pershad Shar and others (Defendants) 
_Respondenis. 


Baboo Umbica Churn Banerjee for 
“Appellants. 


Hessrs R. T. Allan avd J. S. Rochfort and 
‘Baboo Dwarkanath Sein for Respendents, 


When a plaintiff comes into Court to prove a Jakheraj 
title, no proof of possession for years (unless it be carried 
beyond 1790) as apparent lakheraj can excuse him 
from proving his title. 


‘Glover, J.—Trits was a suit b the special 
appellant to establish his title to certain 
land as lakheraj, 

It appears that the zemindar, defendant, 
had sued certain ryots of the estate for 
enhanced rent under Act X of 1859, and 
that, the special . appellant intervened in 
Abat csse; urging that the land was not the 
zemindar’s mal but the intervenor’s lakhe- 
ya 
ae intervenor under Section 77 of the Act, 
‘and the latter was referred to a regular suit. 
‘This he bas now brought. 
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‘being sufficient to throw the ows on 





„the lakheraj hid been -so created, 


The Collector, however, decided against 
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Both Lower Courts dismissed his suit, 
the Principal Sudder Ameen holding that 
the plaintiff had failed to prove that: the 


‘land was lakheraj, 


' The point taken in special appeal is that, 
under the circumstances - of the case, the 
plaintiff was not bound to prove his lakheraj 
title, long possession as apparent Inkherajdar 
the 
zemindar. The decision of the Full Bench. 
of this Court in the case of Mun Mobinee 
Dossee versus Joy Kishen Mookerjee, 
Weekly Reporter, Special Number, 174, is 
quoted in support of the position. g 

This objection is not to be found in the 
grounds of special appeal, but- we have 
allowed it to be argued. It is, however, 
worth nothing. Inthe fitst place, the Full 
Bench ruling has no connection whatever 
with the present case, In that suit the 
zemindar had ousted the tenant under the 
powers conveyed by Section 10 Regulation- 
RIX of 1793, on the ground that the 
lakhernj had been erented after 1790 A. D., 
and it wns held- that the zemindar was 
bound to support his ouster by proving that 
In this, 
case, the ryot was ousted by the action 
of the Collectors Court which found that 
the land had been paying rent tothe zemin- 
dar. The plaintiff came into Court to prove 
his lakheraj title, and, like any other plaintiff, 
was of conrse bound to do it, and in fact 
did try todo it, by filing a “char” and 
other documents in support of his alleged 
rent-free title, It is only here in special 
appeal that he abandous his previous’ posi- 
tion and takes up new ground. 

We have no donbt that, where a plaintiff 
comes into Court to prove a Inkheraj title, 
no proof of possession for years (unless it 
be carried beyond 1790) as apparent lakheraj 
can excuse him from proving his title. 

And with regard to that proof, the Prin- 
cipal Sudder Ameen has found distinetly 
that it is altogether insufficient, and more- 


rover that the land is proved tobe mal land 


of the zemindar’s estate. We may remark 
in addition, that the “char” on which the 
plaintiff relied had already, so far back as 
1861 A. D., been pronounced spurious _ 
in a case referred tothe Collector under 
Regulation II of 1819: à 

In no point of view, therefore, do wè see - 
any ground for special -appeal in this case, 
aud we reject the application with costs. 

The same remarks apply to special. appael 
No. 191, which is dismissed for the same . 
reasons. 


. tenant against his landlord, and not to suits by a tenant 


‘Sudder Ameen ‘held that he had no juris- 


_ Whom and the tenant the relation of land- 


-~ follow the result. 
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The 8th May 1 1867: 


Present + 2 wheats 





Tho Hon'ble F. B. Kemp: ‘and. F: A.. Glover; 


_. Judges.. 


anes 6 ‘Section ‘23 ‘Act x of 1859— 
Suit tó recover possession..- — 


Case No. 192 of 1867; 
Special Appeal: from a ‘decision passed: by 
the Principal Sudder Ameen of Nuidea, 
dated the 30th November 1866, reversing 


a decision passed by the Mooisiff of that 
District, dated the 26th June 1866, i 


Seraj Mundal and others (Plainsife) ` 
‘ Appellants, 


vers us 


Bistoo Ghanian Roy and sthers (Defendants) 


Respondents. 


Baboo Bima Churn. Banerjee ‘for 
' Appellants. 


-Baboo Debenidro Narain Bose for 
` Respondents. - 
< Clause 6 Section 23 Act x’ of 1859 refers to suits bya 


against,a third part 
relation of landlor 


between whom and the, tenant the 
and tenant doesnot &xist. . 


` Kemp, J,—In this ‘suit the Principal 
diction to try it, inasmuch as a suit under 
Clatise. 6° Section 23 Act X of 1859 for 
the dispuicd tenure, ahd -to which the pre- 
sent plaintiff and the defendant were 


parties, had been decided by ‘the, Revenue. 


Courts. 


In special appeal it is contended. that 
Clause 6 Section 23 refers to suits by a 
tenant against his landlord, and noé to suits 
by a tenant against a third party betwéen 


lord and tenant does not exist. ` This con- 
tention is correct, for the special sppellant 
is not'the tenant of the special respondent, 
but-claims to hold a jumma under the: lakhe- 
rajdars; whereas the defendant, special re- 
spondent, claims to hold bý’ purchase from 
one Goburdhun, the lessee of the lakhe- 
rajdars. 


The Principal Sudder Ameen is aba 


to a decision of the Full Bench dated 22nd 
February 1867, page, 186, Weekly Reporter, 
Volume VII, No. 8 


The suit is remanded for trial Costs, to 
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“The 8th: May i867. 


Present : 





`The Hou’ ‘ble F, B.-Kemp and F. A. Glover, 


Judges. 


wet, 


Enliahodiient= Fait rates for éalook: 
- qars. | 


‘Case ‘No. 201 of 1867 ‘ander Act X of 1859: 


Speciél Appeal from a decision passed by 
the Judge of Mymensingh, dated the 28th 
December 1866, affirming a decision pass- 
ed by the Deputy ‘Collector of that Dis- 
triet; dated the 28th May 1864, 


Huro- Soonduree Chowdhrain and others 
(Defendaits) - ‘Appellants, 


versus 


Anund Mohan Ghose Chowdhry and others 
(Plaintiffs) Respondents. 


Sativa Romesh -Chunder Mitter 
for Appellanta. 


Baboos Chunder Madhub Ghose and 
Kishen Dyal Roy for Respondents. 

A talookdar’s rent- cannot be enhanced to the same 
rate as that paid by cultivating ryots; the talookdar is 
entitled to some reasonable profits. 

Kémp, J.—Tuts was a suit for enhance- 

ment, aud the only point taken in special ap- 
peal refers: to the rates’ which, it is con- 
tended, are not fair and equitable. 

We think that the suit must be remand- 
ed. The zemindar treated the defendant as 
atulookdar. This is clear from.the notice 
which would have been wholly informal, had 
such not been the case. The evidence upon 
which the Judge bases his finding as to the 
rates, proves the rates. paid by cultivating 
ryois, and not the ratés paid by a ta- 
lookdar, — 
The special appellant? is, beyond doubt, an . 
intermediate holder between the -geniindar 
and the occupant ryots. ‘The Judge, in 


.adopting the rents payable by cultivating . 


ryots, has not, in our opinion, fixed a fair 
and equitable rate.’ The special appellant as 
talookdar is-entitied: to some Teasonable pro- 
fits ; but if he has to’ pay to the zemindar ab 
thé same rate as the ryots pay to him, it 
cannot be said that the assessment is either 
fair or equitable. 


The suit’ is remanded. The Judge will 
endeavour to fix what is a fair and equitable 
rate of. rent suitable to. the intermediate 
position which -the’ special appellant holds 
between- the zemindar and the, o¢cupant , 


A 
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On this objection it is enough for us to say, 


“The 8th May 1867. 
: (the genuineness of: the special appellant’s 


P resent : : kobalah being found as a fact by the Lower 
The Hon’ble F. B. Kemp and F. A. Bie: Appellate Court) that’ the. zemindar,. by 
: ee Judges. Bay | taking’ the rent of. the plaintiff's purchased 


“| lands, after that rent was deposited by him 
in the Collector’s treasury, to all intents and 
‘| purposes, admitted the plaintiff's status as, 
purchaser from the old ryots, and’ that -hë 
had attorned to him as landlord ; and as this 
payment was made long before ‘the. Act XK, 
suit for enhanced rent, “it follows, almost ag i 
matter of course, that the decree obtained i in’ 
-that suit must have been collusive. ` 

At all events there-is no ground for this i 


_ Recognition of Tenancy Receipt < of 
. Rent—Fraud. - 


` Case No. 194 of 1867. 


Spécial Appeal from a decision passed by by 
-the Principal Sudder Ameen of West 
- Burdwan, dated” the 27th November- 
+1866, reversing a decision passed by the 
- : Moonsiff ` of ` Redueoscae, dated: the. 






24th July 1866. + Į specisl appeal, the Principal “Sudder Ameen ` 
_ Gudaðhur Banerjee (one of the Defendants) havi mg nie DOverror? of law in hie: 
; ' Appellant, Juvgment.; 
be applleaton, is dismissed with costa: 
versus a f 





Kiiettur. Mohan Surmah and others (Pinint~” 
tiffs) and others (Defendants) Respondents. 


The 8th May 1867. ~ 
>. Baboo Juggodanund Mookerjee for TiS = eee 

-Appellants > - PORS eia i erent E at SaS 
. Baboo Nil Madhub Sein’ for Beroni - -Thè Hon’ble L, §. Jackson; Judge.. 


-Herv that a zemindar, by- taking the rent of the |` i EE pee es 
E purchased lands after the rent was deposited Spée al PTA e i wit 


him in the Collector’s treasury, virtually admitted |. 
the plaintiff's. status as purchaser from the former |- 
ryots, and that he had attorned to him as landlord ; and | 
that as this payment was made long before the zemin- ' 
darsued the former ryots for enhanced rent under 
“Act X of 1869, the decree obtained in that suit must |, 
have been collusive. 


_ Glover, J.—Turs was-a suit for m dodati- 
. tion of ‘the plaintiff’s title by, purchase -to` 
„certain plots of land within the .defendant’s. 
. zemindaree, 


Lowazima ‘Special Appeal from a ‘decision . 
passed ‘by the Principal Sudder Ameen 
- of Tipperah, dated the 22nd November 
1866, affirming a decision passed by the 
Moonsiff of that Distr ict, dated ie 22nd 
`~ March 1866.. ` 


Pran Kisto Deo (Plaintiff) Appellant, ; 


‘ VETSUS 
It appears ‘that the ‘zemiridar “(special ap-" 
` -pellant in this suit) sued the former ryotg ‘of ae Doss r (Defendants) 


- these lands and got a decree’ for enhanced 
- fent under Act X of 1859, and special re- 
spondent sues to have this decree cancélled, 
-on the ground that the land was at the time | 
‘ of the suit his own, and that the decree was 
the result of collusion between the zemindar. 
‘ and the former’ ryots, plaintifs vendors. 
The zemindar defends the suit by declar-. 
~ ing that the plaintiff never registered his 
‘name in the mutation books of the zeminda- 
ree, and that in consequence, he never recog- 
_nised him as -his tenant, but sued, ‘the, old: 
` occupant.’ , ode 
~ Both Courts found for the plaintiff 5 
It is urged specially that,- -supposing the: 
zemindar to have received the rent of ‘the 
` Jand from the plaintiff, that does not alter 
the former’s position, bat that the* plaintiff 
- must prove that the decree against thes “Old 
T, yote was fr audùlent.. ; 


Appellant present in person. 
No one for Respondents. « 

The refusal of a Moonsiff to inflict a fine upon recu- 
sant winesseg, is no ground for special appeal. 

‘Tue. petitioner comes up in person with 
an application to prefer a special appeal, 
which application is not certified by a vakeel 
of the Court. 

- The ground on which tie seeks to Spud 
specially i is that the Lower Appellate Court 
has refused to reverse the decision of the’ 
Moonsiff on this objection, namely, that 
wherens the petitioner -being plaintiff in the 
suit pending before the Moonsiff, had named 
‘certain witnesses,-and those witnesses, after 
| a service of summons upon them, had-omitted 
to appear, and proclamation had been ‘issued 
„for. their appearance, and their goods had 
K been attached, the petitioner ‘having ap- 


r 


1867.] Civil 





plied to the Moonsiff to fine the recusant 
witnesses, the Moonsiff refused to do so, and 
afterwards dismissed the plaintiff’s suit. 

It appears. to’ me that this is not a valid 
ground of appeal. Section 167 of the Code of 
Civil Procedure provides “ that any person 
“ who shall be summoned to-appear and give 
“ evidence in a suit, shall be bound to attend 
“f at the time aiid place, named in the sum- 
“mons for that purpose.” That being so, 
any person intentionally omitting to attend 
upon such. summons, commits an offence 
under Section 174 of the Indian Penal Code. 
By Section 168 of the Code of Civil Pro- 
cedure, if any person on whom a summons 
to give evidence has been served, shall, 
without lawful excuse, fail to comply with 
the summons, the Court may order such 
person to be apprehended. If such person 
abscond, so tliat he cannot be apprehended, 
his property shall be liable to attachment 
and sale in the mode prescribed by Sections 
159 and 160 of the same Act, Section 160 


provides that, “after such attachment and, 


* proclamation, it shall be lawful for the 
“ Court to order’ the property attached or 
“any, part thereof to be sold for the pur- 
“ pose of satisfying all costs incurred in 
“ consequence of such attachment, together 
“with the amount of auy fine which the 
“ Court may impose upon such. witness: or 
“ other person under the provisions of any 
“law for the time being in force for the 
“ punishment of a witness who may abscond 
“ or keep out of the way in order to avoid 
“the service of a summons.” At the time 
of the passing of Act VIII of 1859, Act 
XIX of 1853 wasin force, and by Section 
24 of that Act, Civil Courts were empowered 
to impose upon witnesses on whom summons 
had been served, who omitted to appear 
upon such summons, a fine not exceeding 
500 rupees. That Act has been repealed 
as regards proceedings under Act VIII of 
1859, except only the Sections 19 and 26, 
and the Civil Court does not appear at pre- 
sent to have any power to inflict a fine upon 
witnesses who fail to appear after service of 
summons. And under Section 163, Chapter 
11 of the Code of Criminal Procedure, 
prosecutions in such cases must be instituted 
before the Magistrate, witk the sanction or 
on the complaint of the Court concerned. 
And, under Section 26 Act XIX of 1858, 
any person to whom a summons to attend 
and give evidence shall-be personally deliver- 
ed, and who shall, without lawful excuse, 
neglect to obey such summons, is still liable 
to the party at whose request the summons 
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shall have been issued for all damages which 
he may sustain in.consequence of such neg- 
lect or refusal, to be recovered in a Civil 
action. Section 80 of the same Act express- 
ly provided that it should not be necessary 
to postpone the hearing or decision of a case 
for the non-production of a document, or for. 
the evidence.of a witness whd may neglect 
to attend beyond such period as shall appear 
proper to the Court. This latter Section is 
no longer in force in respect of proceedings 
under Act VIII of 1859. On the ‘other 
hand, there is a rule of law which prescribes 
that the hearing or decision of a case should 
be pogtponed by reagon of the non-attendance 
of a witness. Nor is there anything which 
requires the Civil Court in such a case to 
institute a prosecution before the Magistrate, 
nor, if that were obligatory.on the Civil 
Court, would the result of such prosecution 
affect tho result of the Civil suit. 

It`appears to me, therefore, that the refus- 
al of the Moonsiff to inflict a fine upon the 
witnesses in this case, can inno sense -afford 
aground for special appeal, and that this 
application must be refused, 





The 8th May 1867. 
Present: 
The Hon’ble L. S. Jackson, Judge, 
Stamp Duty. _ 


Lowazima Special Appeal from a decision 
passed by the Judge of Chittagong, dated 
the 28rd February 1867, reversing a de- 
cision passed by the Principal Sudder 
Ameen of that District, dated the 27th 
March 1866. 


Aradhun Dey and another (Defendants) 
Appellants, 


versus 


Gholam Hossein Maloom and others 
(Plaintiffs) Respondents. 


Baboo Sreenath “Banerjee for Appellants. 
No one for Respondents, 

Where, owing to an irregularity, a petition of appeal 
was returned before the new Stamp Act XXVI of 1867 
came into force, and the appeal was not filed until after 
that Act came into foree,—Hrnp that the appeal must 
be filed on a stamp of the amount prescribed by the 
new law. : 


Deputy Registrar.—This petition was re- 
filed yesterday with the wanting copy of 
the decree; and being within 90 days, it 
might have been received, were not the new 
Stamp Act in operation, - - 
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~- | “Owing to an, irregularity, the. appeal was fo 


` returned ; and the filing in the first instance, 

- became ‘thereby void; so-that if it þad, . not | 

` been re-filed within time, it would have | 

-been treatad, ‘notwithstanding that it had ; 

heen filed: otiginally. within 90. days.’ as ‘out | 

`. of: time, ‘and. would , have. been. liable to ré-- 

“jection, “unless ‘sufficient cause to the satis; | 

“faction of the Court were. shewn . for’ the | 

ay po 

` ` This being ‘the atis ag to time, the qués- 

tión. arises whether the appeal, should. not. 

- now -be treated as coming “under the opera; 

"tion ‘of. the, new Stamp Act (XXVE of 1867) 

` im respect of. the, stamp” a on, ‘which it is en-, 

i grossed. The; stamp, used is, of the vafue of 

» rupêes. 50, añd this- under. ‘the old Stamp 

“Law would, be sufficient ; but, under, the new, 

‘Stamp law, there would be. a, deficiency s of | 

.  Tupees,80 between the, “value ` ‘of the stamp 
‘used and-that of the stamp required. 


 E-beg' to refer the. point. for the orders `of | 


i > the: Judge- presiding . in ithe, Miscellaneous,| 
„Department, ~ 
`~-Jachson, | l. 
trar ig tights As 
a4 filed” until ` to-day when’ the new Starip. 


‘Law "is in ‘operatioui, it must -be filed on & |ito. 


ee of the amount prescribed by that law. 

The appellant will he allowed-one week's 
ATRD, to put inthe. deficient amount of the, 
alam duty, ‘ i 


` 


= i The 9th May i867. 





DE Present :.. ae T 
-The Hioiblė F. B. Kemp and F. A. Glover, 
Ag A R Jadġes.. -+ pee S 


“Orar ‘Bvtitenes-—Preseriptive title, g a 


$è -Case No: 212.6f 1867: naaaj 


i Spectat 1 Appeal: ‘from a decision passed by | 


the Judge of Midnapore, dated the 10th | i 


December -.1866,.- modifying: a decision’ 
i passed by the ‘Moonsiff of that Disivies,. 
“dated the 28¢h- April 1866: ` 


: ne "Mehagban Khan (Plaintiff Appellant, ae ‘Stamp Duty—Objection under Séction’ 


vers us. 


E Muhboob, Khan and others (Pofendants), 
ES a “Respondents. : 


“Appellant... 
- Babsos “Mohendro- Lali Shome.and -Obhoy 
a ~ Churn. Bose for. Respondents... «+»: 


` Oral evidence, : if" eradible; ` is wE ‘sufficient t 
prove a préscriptive title. : 


“ 
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a think the Deputy., Regis- |: 
the, appeal, was. not, 


| Babgo “Baina. Churn Banerjee. for’. ae 
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J—Tuis| -was, a suit by- hee 


|; special appellant to be restored to the office, > 


of Furash in a, Mnhomedan ‘shrine, and to, 


: receive certain perquisites in cash and. Jind’ 


“attached to the situation.” 


; The defendants, who are the © khadims”. - 


‘or managers of the endowment, -averred, that 


it th : ` They. 
‘did not nas any | defence. on the Ea cof. 
|i the perquisites or seb up a-title to fhem. 





|. Both the Lower Courts ‘found that: ‘tha’ 


“plaintiff's officé was hereditary ; ‘but the J. udge. 
_considered -that plaintiff had made out ‘no 
:claim to the - “perquisites, and: dismissed, ‘his, 
ease so far. 

. Plaintiff appeals specially. on 'this” Kai 
and we think that the: ‘decision of the Court, 
below was wrong. Had the ‘Tndge, . Stated 


that he disbelieved the plaintiff's evidence. 
on the matter of the perquisites, and: offer- ` 


ings, we should not, in-special. appeal, have, 
been justified in interfering ; but he does:not. 
‘disbelieve that, evidence,—he merely states 
“that oral evidence is not sufficient to prove 
+a: prescriptive title, a proposition of: law. 
which we.are.by no means disposed, to agree 
-Oral evidence, if’ eredible,. would -be. 
"legally. sufficient ‘to prove such a tight. 
‘And as the special respondents nowhere 
denied ` the special appellant's, right, 
‘to enjoy 


‘private servant, it follows. that” these per-, 


‘ ‘quisites, must. be. presumed to ‘accompany; 
.{:the’ office. of Furash=to. which special‘aps ' 


pellant has been found, to have. an her ey: 
title. , 
"We, therefore, decree the ajipenl ‘and, re- 


| yerse.the judgment of the Court.below, with, 


costs on the apepin respondents.. 


© 





The 9th’ May 1867. ~ Sr 
é - . Present: ar 


Pal 


|The Hon'ble L. §..Jackson and. W: Markby, 
Judges. 


348 Act VIII of 1859. 
: Sreenath Roy Chowdhry,, Petitioner. — 
“Baboo Bykuntnath Paul for Petitioner. ' 


Where notice of an objection to be taken by a. re- 
spondent under Section 848 Aet VIII of 1859 at the 
hearing of the apneal iwas given before: Act XXVI_ Of. 
1867 came into force, but the objection was taken. after. 
that Act came into force;—HeLp that the objection 
“gould not be taken without payment of the proper stamp 
duty -prescribed by Clause a ‘Article 11 Schedule B of 
Act XXVI of 1867, - n 


the perquisites, but contented, ` 
‘\:themselves with saying that he_ was: their. 


ue 
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Jackson. J.—-Iv appears to me. that Baboo | 
i to conduet. thè negotiation respecting a lease, is such 
jan agent that a notice | to him may be notice to his 
principal, * t 


_Bykuntnath Paul, who appears.-for- the . re- 


‘spondent, is not entitled to be heard in objec-. 


tion to the. decision appealed ‘against under 
Section 348 “Act VIIL. of 1859; in Tespect 


of. a part of the case not compr ised i in“ the 


-appellant’s appeal; ‘unless, under - Clause: 9 


`. Article 11 Schedule B’ -annexed ‘to. Act 


XXVI of 1867, he- pays’ in. the -proper 
stamp duty pr escribed by that Article. The 
ruling of the Full.Bench. referred to, which 
` is-reported at page 102, Volumé VI, Weekly |: 


Reporter, has really no bearing upon -this | 


point. That ruling simply laid it down 
that there. was no objection-to.a respondent |. 
who intended to take an ‘objection, at the 
hearing of the appeal, giving notice of such 
objection, by a- writing lodged in the ‘Regis- 
trar’s office. That notice, - however, will 
not be the. objection, itself; the - objection | 


‘must be. taken,’ if at all, at the hearing. | 


As the hearing has; taken. place.to-day. when 
the new Stamp Act is in force, and the 
objection is now proposed to ‘be taken’ at 
the hearing, it evidently: falls within the 
provisions of the new law. We are: in- 
formed that this point hag been ruled in, the 
. same sense by another Bench of this Court;*: 
ae diel am of she same opinions 


The lOth, May 1867, °° * 
` Present : ` 

The’ Hon'ble’ J. P. Norman and- W. s. 

Seton-Karr, Judges. ` 
” Gease—Agreement—Notice—Prin- 
cipal and Agent. : 
- Case No: 3227 of 1866., 

Special Appeal from a decision es, 
by the Officiating Additional Principal 
Sudder Ameen of:.East Burdwan, dated 
the lith August 1866, affirming a deci- 
sion passed by: the Moonsiff of Pothna, 
dated the 30th November 1865. 

Buddese Chand Sein . (Plaintiff) Appellant 

wersus 

` Kishoree Lal, Chuckerbutty and ` ‘others 
; (Defendants) ‘Respondents. - 

` Baboo Nil, Madhub Sein for Appellant. 


Baboos Bungshee Dhur Sein and- Umbika 
Churn Banerjee for Respondents. 


A, the registered holder of a dur-mokuraree lease : 


which he took without notice of an agreement previously 
made by his lessor to grant a lease of the same pro- 
perty to B, was held to have a perfectly good title. as 
against B. 


* -See ante, pe 452, fog FEES 
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Semble p er Norman, J—At person who has authority 


‘Norman, J —In this casé no grounds have 
been shown. to. us-.for supposing: that, the: 
decision of the Lower Court is not” correct. 
The: defendant Mr.- ‘Erskine appears to 
have taken a dur-mokurureé` lèase in.. igno- 
rance of an agreement made by his co-de- 
fendant Ram Jadub, some fourteen days 
.previously, to grant a lease of the same pro- 
' perty fo the plaintiff. 

Mr. Erskine’s dur-mokururee pottah has 
been duly registered, and he baving taken 
‘the dease“ without notice of the previous 
agreement with his co-defendant, has a 
perfectly good title as, against the plaintiff, 
and therefore there was good ground for 
dismissing the suit. 


There is.:one.point ‘in the ease which has 
‘not, been adverted to or pressed upon us by 
the appelkant’s. pleader, as it might have 
been. Itis:this, namely, .whether or not 
notice to-x-servant, of Mr. Erskine,. Koylash 
Chunder. Bhuttacharjee, who is described 
by the Lower Appellate Court as Ais Dewan, 
was not. sufficient. notice to Mr, Erskine 
himself. ’ 


Now, ‘there are very many. cases upon this 


point which would go to show that, if this 
, | person had authority to conduct the hepotia- 


tion respecting the lease, he. would have 
been such an-agent that notice to him would 
have been notice’ to, his principal. See 
Story’s Equity Jurisprudence, §.§ 408 and 
T A., and Sugden’s Vendors, ‘Chapter “24, 

1, 

But the ‘appellant's pleader. has not shewn, 
us that Koylash Bhultacharjee was such an , 
agent’that notice to him would have’ been 
notice fo his principal,.and we cannot act 
upon any mere- conjecture as to what, his 
authority may have been. 

We observe that the decision of the Lower 
Appellate Court affirms that of the first 
Court, and. if the point.: above referred to 
had been taken, bélow, there would doubtless 


f have been some allusion to if in their deci- 


sions: 


We dismiss. the. appeal with costs and 
interest. 


Seton-Karr, J:—I coneur with my jamal 
colleague in dismissing the appeal. The judg- 
ment ofthe Principal. Sudder Ameen: is 
supported: by several precedents of Benches 
of-this Court (see Weekly Reporter, Volume 


1 VI, Civil Rulings, page 234 ; Vol: m, Civil 


2 “of Mr.- 


ded. Civil - 





Rulings, p 64; TE Sudder ‘Dewanny. Adaw- 
“Tut, Reports of - 1859, page 1445.) 

The point as to any possible liability: 
Erskine to be dispossessed by reuson 
of the knowledge of Koylash, as being- the 
- Dewan or otherwise the ageut for that’ geh- 
-‘tleman, was never taken before us either in 


f „Writing or verbally, and I must decline - èx-. 


_ pressing any opinion as to what my ‘judgment 
-would have been had the pont been taken. : 





oe 3 . The 16th May 1867, 


a Present: g 


l The 6 Hon'ble G. Loch and W..S. Soton: Kars, 


Judges. 
: Review of judgment. . 
- Casés Nos. 774 and 776 of 1866. 


sd = Applicitions, for a second ` review.of judg-. 


“ment passed by the Hon'ble Justices Loch 

‘ and Seton-Karr on the 9th. July 1866, 

“in Cases Nos. 426 and 427 of. 1865, on 

_ review of judgment passed on the 26th 

“Ap ril 1865 in Miscellaneous Appeals 
: Nos. 55 and 56 of 1865.* `- 


p Tar anath Roy (Decree-holder) Petitioners, 18 


ink versus ‘think that any. grounds exist for admitting. 


~ Rajbullub Bhunje- (Judgment- debtor) 
= Opposite Party. an oe 
` Baboo ‘Romesh ‘Ohunder, Hitter: “for, ; 
Petitioner. ¢ 
Baboo Oopendur Chunder Bose for 
‘>, Opposite Party. 


A ‘second review of judgment was refused as not con- 
„templated either by the law itself or the Full Bench 
Rulmg of-12th-February 1866; the first review being 


- neither appealed against nor shown to be wrong.. 


‘Loch, J.—Tu1s „application for review 

: of judgment. of our order passed on 9th July 
1866 is in reality an application for a review | 
of our order of 26th April 1865, by ‘which, 
the decrée-holder was held to have ‘done 
nothing to keep his decree alive, a simple 
`. petition for execution being insufficient ‘for 
that purpose. It is now urged that the 
Courts: were wrong in holding the execution 

` in this ease barred, because the petitioner had 
done sufficient to keep the decree alive ; for 
beside ‘the application for execution; he’ ‘had’ 


put in tulubatiah, and this was sufficient to | 


show thé bond fides of-his application, and. 
hê produces: an authenticated copy of -the 
nazir’s receipt- -showing that the ‘tulubanah’ 





` x Bee Vol, 6 (Mis.) p. 30, and Vol, 3 (Mis.) p, 2 
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had been deposited. It cannot, however, ` 
-be said that: the plea now taken; and: the- 
evidence produced to support it, is a discovery ` 


of new evidence which, was not within the. 


petitioner’s knowledge, or could - not have . 


[Yo VIE 


been adduced by hiw at the. time when thd ae 


‘former. order was ‘passed... ‘But it is said , 


that though the-Court; on 26th April 1865, 


found against. him on the’ “point: that the: 
presentation ‘ofa petition was ` not sufficient 


to keep alive a decree, yet the Court allowed ` 


| the.decree to be executed,- consideritig. that 
‘the application had been ` made within time 
‘according to the provisioñsof Act XL of 1861 


This.part of the order of the 26th April 1865 
was set aside’ by the’ subsequent proceeding 
of 9th July 1866, and there remaiis only > 


-| 80 much of the order as rejected his present 
i -application as out of time, his petition - for 


execution presented ia’ June 1863 `> being 
held to be infructuous, „and he now shows 


that the conclasion the Court came to on 
‘that point was wrovg, as the petitioner did 
‘more than file a- petition for 


execution. - 
He deposited tulubanah forthe service of 
a notice, and it was through the. neglect 
of. the Court that notice was not issued. 
As, however, my colleague, for 
iven in his separate judgment, does not. 


a review, this Sppiestion must be ejected 
with costs. 


` Seton-Karr, , J.—In these cases “the judg- i 
iment-debtor first appealed against the’ order ` 


of the Judge ruling that . tho mere pr esenta- 
tion of a petition was sufficient to kep, the 


We then held this ruling | to bee erroneous ; ; 


-but we rejected the appeal and allowed the 


decree to be executed, because we thought 
thé decree-holder entitled’ to the benefit-of 
‘Section 21 of Act XIV of 1859, and because , 
he had filed his application: within.: ‘three 
years from the time baa that law came 
into operation, 


: On the first application. for review, we 


“reversed the.above order; and held that the 
‘decree-holder could not ‘get a: fresh start 


from the beginning of 1862 when Act XIV 


„of 1859 came into‘operation, and that there- 
.fore the decreé could not: be executed. “ < 


` We are now askéd to" review, not this 
order, but the, part of the earlier’ order which 
said that a mere presentation of a petition’ 
could uot keep the decree alive, and, this 


=| we are asked to do on the ‘ground that the 
‘| applicant can show that he did do some: 


reasons - 
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thing else beside make an application, and The 16th May 1867. 
that he actually deposited tulubanah with Present: 
the nazir. ' , 

T am of opinion that his application should The Hon’ble J. P. Norman and W. S. 
not be granted, and that no further litigation Seton-Karr, Judges. : 
on this point of execution “should be allow- | @natwallee Land — Resumed ba- 
ed. ` 


oag kheraj—Right of suit—Settlement 
In the first place the order on the first Limitation. 


review still stands good. It sys that the Case No. 385 of 1866. 
decree cannot be executed, and the applicant 
does not even pretend to ask. us to displace, | Regular Appeals from a decision passed by 
annul, or amend it in any wey. the Principal Sudder Ameen of Gya, 
, f c 
As long as it stands gool, it is not easy dated the 31st July 1866. 
to see how the decree cod be executed ; 


À ; The Government (onè of the Defendants) 
and the request is, a practically 


: Appellant, . 
to ask us to allow a decret to be executed |’ PP , 
on some other ground, whe an order under versus 
- own hands exists ruliy that it cannot . ; i — 
and erie not be executed,s barred by time. Tekait EE (Plaintiff) 
In the next place, t matter of the | _ g 


h was one fully {thin the appli- | Baboos Kishen Kishore Ghose and Juggoda- 
ae from therrst; and though nund Mookerjee for Appellant. 
respondent on tl two first occa- | + q 
fous alee: the onse w heard, be all | Afesers. R. F. oe oe C. Gregory for 
might easily have broughphis fact to our P . 


notice at an earlier perio Suit laid at rupees 15,129-15. 
But the main reason ff my inability to 


No. 407 of ; 
grant the review is thate are not shewn Case No. 407 of 1866 
ihat our order of the 9tbf July 1866, in | Maharajah Joy Mungul Singh (one of the 
favor of e leanta orles i in any Way Defendants) Appellant, 
i incorrect, ovjlegal ; and while 
one ians the j ent-holder effect- VETSUS 
ually. Tekait Pokharun Singh (Plaintiff) 
Tt is also somewhat rarkable that what , Respondent. 
J licant now asks/to do, is not to P 
Hena earlier judgme f the 26th of April Mr. R. T. Allan for Appellant. 


1865, which was a ly in his favor, 
but to allow him to sh hat certain ae 
i ed therein wemot in accordance aa 
swith aie strict fott the case. ‘This Suit laid at rupees 15,129-15. 


i 
, beside matter, as long as A ghatwallee tenure was resumed by the Government 
request 18 wholly gon the first Boca under Regulation II. 1819. After the resumption, H. N. 
the second order, pass aes ? | the former hol La the tenure claimed settlement as 
ood. ao proprietor. The vernment denied his title, bat 
E g ai mier, on the first | “fered bim a lease on his giving security. On his 
e app 3 


ae failure to find security, the Government in 1841 made 
occasion, brought hiptition on the very | a temporary settlement with J, S. who entered into 


> ‘ » | possession of the land. No malikana was reservi LO 

Jast day of the three /8 oie him for i ever paid to H. N. In 1852 the Government fee 

execution, aud I hayo particular desire | the land permanently with J. S. The heir of H. N. 

to aid a person who ole course of pro- | then brought a suit in the Civil Court praying that 

at ced bth laches. this settlement should be set aside, and for a declara- 

ceeding is marke onan tion of his right to have a settlement concluded with 
; a opinion that t tim. : 

Altogether, I e pried na fist Heup that supposing H. N. ever to have had any, 
review ought not : , legal right to a settlement as proprietor, the suit to 
such an applicati not contemplated | enforce such right was barred by limitation, he having 
either by the law if, or by the well e eee, and the cause of action, if 

‘ , having accru f 
known Full Bench g” which expounds Note—‘The Court appeared to consider that in fact 
the law as to secon iews, H. N. never had any right to maintain an action in 


the Civil Court to compel the Government to make a 
x See P- 98. settlement with him, 


Messrs: R. V. Doyne and C. Gregory for 
, Respondent. 
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e 


“no longer performed by Tekait HurdiNarain, 
the ancestor of the plaintiff, or required by 


Ñ 
4s 


"1285 Fuslee ; to Jeeb Lall Singh from 1236 
“£6 1288.; to. the; Tekait himself, from whom the 
Y tenure:Kid- been resuined, for the years 1239 
-» to 1245.. After 1245, the: temporary settle- 
. ment was'‘agdin offered to the Tekait on 


. 1- Jeeb Lall by a, 
š 2 to 1267. : 


`- Seton-Karr, J.—Tuzse two. appeals arise 
out of a case in which the plaintiff sued the 


ia order to recover possession and obtain the. 
_.sebtlemeént.of, Mouzaly Bissenporé’and Mouzah 
‘Jaseeban, which had constituted a ghat- 


: . The facta of the case are not - denied’ and. 


“August 1825, ander. Regulatioa IL of 1819, 
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Government and Raja Joy Mungul Singh, 


'walée tenure. ` 


` 


are as. follows :—The. firat mouzah -was re- 
sumed by ‘Qovernmeñt ‘on the ‘19th of 


and the second on the 4th of April 1887, for 
the réason that the ghetwalée services wére- 


thé Government. f 

After resumption, the tenure was farmed 
out’ to different parties for’. different- périods, 
to one Sumrun Singh for the years: 1234 and 


condition of his giving security, `but on his 
failing -to do- so, the’ farm was given to 
temporary -lease from 1248. 


| Subsequently, å Permanent Séttlement was 
concluded by Governmént’ with Raja Joy 


. Mungul Singh-’by the proceedings of the 


Collector, dated the-2ist-of July .1862; and” 
of..the Commissioner, dated the 19th of. 
Décember of the same year; which - proceed- 
ings were finally confirmed by: the Board of 
Revenue on the 8rd of August 1863. 


":) In this state of things, the plaintiff -ás 


~ -cousin and heir of the original -Tekait Hardi 


° Narain, has sued- claiming as a right that the 
'. Settlement made with the Raja-be annulled, 


,, and that 8. permanent settlement be conclud- 
“ed with him. The main ground of his claim, 
- is that settlements of-such resumed: ghat- 


` walee jaghéers have always been concluded 


: “with the ghatwals in. possession. :. 


ce The Government and’ the Raja made éom- 


mon causein defending’ the action, though 


- both patties filed- separate written state- 
“| ments, 


The sum and substance. of ‘their 
main pleds may be set down as follows.:— -` 


1sé.—The special Law of Limitation; three 


"© years, bars. the- suit; the same’ not: having 


been instituted within three years from the 
date of the Commissioner’s-order. of Decem- 
ber'l862,°- oe i 


‘| possession of the toperty in dispute. 
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2udly.—That the plaintiff having suéd for 


‘the property of Hardi Narain Singh, his. 
claim to it 
July 1852. 


"was rejected on the 29th of 


8rdly.—General- limitation -of 12- yenis, 


‘the plaintiff never having-beeù in possession 


for any pait of that time, 2 
The Princi jal Sudder. Amen drew .. up 
several issueyin bar and on ‘limitation, . but 


got over then all by simply holding that- tha- 


plaintiff had sued within- three eiis ‘from 


‘the order of the Board: of Revenueconfirm: 


ing the Permanent Settlement and was there- 
fore in time ; andfurther. that res judicata 
could not ‘apply, js the. widow: whom the ` 
plaintiff had Oe Figs sued, was not thén-in | 


On the isstié offact, the Principal Sudder 
Ameen referred teertain proceedings of. the 
Revenue authories, ` of August. 1849)-and 
June 1859, and d from them the’ infer. 
ence that persomin the’ category :of the 
plaintiff were i a as proprietors, to 
claim a Permanen ettlement, and’ ‘that. the 
temporary, farms. lade with other -parties 
couid not annul jd ‘avoid the plaintiff's 
rights. e : x A ~ oe 


~ In appeal againthis judgment, both’'the 


defendants take the\jections of special. ind 
general limitation d of ‘res judicata ‘and: 
wholly impugn the tision onthe merits, 

In a case of suctmportance, ‘ooking “to 
the particulars of thlain, we are compelled 
to “say that the -dsion of the Principal 
Sudder Ameen is-v(meagre and ante 
factory, and thatitiby no means “eredita “` 
able to his penetratis r judgment., `. 


` The cise has beersued be To 
Baboo Kishei Kishor eaten by 

ment followed by-Mrilan for the Rat ae 
and Mr. Doyne: for respondent AY 
deavoured, with muchéquity and earte t 

ness, to uphold the dion of ‘the: Lowes i 
Court in favor of the hig a an f 


The special Law. obitation doos ooe 
seem to have ‘any - tp sae na not 
Granting that it did iy, the. list 
would be in time, héing aned witii 
„three years from the df. the final dag 
‘of the Board of Rev), or ‘the a t of 
August 1863, confifmin, perpetual settle, 
ment made with the Ra” . See 
. Neither does- the “Ghonear barcad | 
‘the maxim-res judica promi et 
Act VHL of 1859::.Whe plaintiff sued. 
the widow of the Teka property hee 
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in dispute was not in the widow’s possession, 

and no adjudication was or could be made 

regarding the same. 

_ Some stress was laid by the pleader for 
the respondent ona decision of the Addi- 
tional Judge of Behar, dated the 22nd of 
January 1850, which: ruled that a certain 
suit by the widow of the Tekait against the 
farmer of the tenure, Jeeb Lall and the 
Goverument as defendants, onght to be dis- 
missed. The widow claimed that the settle- 
ment shonld be made with her; but the 
Judge held that she had no proprietary .title 
to the settlement, and that,.as her husband 
had failed, to comply with the Collector’s 

- order to furnish security, he had lost the 
settlement which had been concluded with 
Jeeb Lall, a third party and the defendant 
in the suit, 

This decision is not without its signifi- 
cance, but it does not appear to béa com- 
plete bar toan adjudication of the plaintitf’s 
claim to have the permanent settlement made 
with him, whenever the Revenue authorities 
might think fit to resort:-to such a measure. 

It appears to me that the plaintiffs claim 
ought to have been dismissed on two main 
and substantial grounds : In the first place, 
he las never been in possession for 12 years, 
and he ‘has not sued within 12 years 
of the date -of his cause of action; and 
in the newé place, he has not shewn that he 
has any decided and- preferential claim to 
a Permanent Settlement of the tenure, such 
as tha Civil Courts are bound to recognise 
and enforce. 


By Section 8 of Regulation XIX of 1793, 


the Board of Revenue, with the sanction 
of Government, were empowered to make rules 
for the assessment of lands which had been 
resumed or declared to belong to Govern- 
ment, and if the proprietor should refuse to 
agree to the assessment, the lands might 
be held khas. 

By Section 5 Regulation XIII of .1825, 
Government, in the case of tenures resumed 
under Regulation II of 1819, were empower- 
ed to direct the continuance in possession 
of the actual occnpant of the land, though he 
might not be the actual zemindar, talookdar, 
or malik, and to direct an engagement to be 
made with him for the future assessment on 
such terms as might be prescribed by Govern- 
ment, i 

Neither in the above laws, nor in any 





tion appears to have been vested in the 
Government to deal with the former owner 
or the occupant, as it might think fit, and 
though, admittedly, the general rule of the 
Revenue authorities has been that settlement 
should be offered, at half jumma, to the rent- 
free holder or jagheerdar, whose tenure had 
been resumed, it is nowhere shewn that the: 
Revenuo authorities were bound to recognise 
that right, or to admit the old proprictor to 
settlement uuder all circumstances what- 
ever. 

Mr. Doyne desired, in the course of argu- 
ment, to put iu attested copies of a letter 
frome the Commissioner of Patna, dated tha 
18th of July 1849, and of one from tho 
Board of Revenue in reply, dated the 27th 
of the same month. 

As these letters are referred to in the 
Vernacular proceedingsof the Collector, dated 
the 9th of August 1849, to which the Lower 
Court has adverted ‘and ou which it has laid 
some stress, we ordered the copies to be ad- 
mitted and filed on the record. The Commis- 
sioner in 1849 had referred the case of a 
person from whom a mouzah had been re- 
sumed, and the former possessor of which, 
though offered the settlement, had refused to 
give security. As there were many estates in 
a similar position, the Commissioner wished 
to know whether the parties from whom the 
land had been resumed, were to be considered 
maliks or merely as having aclaim to settle- 
ment consequent on long possession. ‘The 
Commissioner felt disposed to recognise their 
right to settlement on the ground of long 
possession, but not as maliks. The Board’s 
reply was to ‘the effect that “ without doubt 
“the settlement should be made with the 
“parties found in possession against whom 
“ the resumption suit was instituted, and that 
“they should be treated as maliks and not 
“ required to give security.” ‘ Should they 
“ refuse,” the Board added, “they will be 
“ entitled to malikana, and the estate may 
‘“be farmed out for ten years,” 

This letter, in my opinion, though it 
evinces the tendency of the highest Revenue 
authorities to trent the old proprietors or 
possessors of resumed lands with consider- 
ation and indulgence, does not advance the 
plaintiff's case. 

At no time during avy of the various 
temporary scttlements concluded with diff- 
erent parties for the mouzshs in dispute, 


other, do we find any provision recoguizing | was any reservation of malikane rights 


the absolute and 


indefeasible right of a! 


made in the plaintiffs favor. Security was 


lakherajdar or jaugheerdar whose lands had ' demanded from him and from other parties, 


been resumed, to the settlement. <A discre- | 


and, on his failing to give security after 
B 
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1845, he lost the farm. The demand for 
security does nob seem to me consistent 
with the existenco of an undoubted and a 
preferential- claim to the Permanent Settle- 
ment. And if the right to have such a Per- 
manent Settlement concluded with him was 
inherent in the plaintiff’s position, it was a 
right which could be exercised at all times, 
one which he might have insisted on at once 
nfter the resumptions of 1825 and 1837, or 
after the expiration of his farming lease in 
1245, and one for which he need not have 
waited for the action of the Revenue author- 
ities in 1862 and 1863 „when, after farms 
had been tried and had, apparently, faibed to 
give satisfaction, a recourse was had to the 
ulterior measure of a Permanent Settlement. 

The right of suit, if it ‘really existed in 
the plaintiff, by virtue of his position as a 
dispossessed jagheerdar, was independent 
of the Board’s action, and at the time when 
the plaintiff at last thought fit to.enll on the 
Civil Courts to recognise the same, he had 
not been in possession since 1841, or a 
period of more than 20 years. 

It seems altogether out of the question in 
the case of a person so situated, to admit 
that he can claim as aright what the Re- 
venue authorities and the Government had 
at other times granted to parties found in 
possession, from pure motives of indulgence, 
and not even to sech parties from any rights 
which Courts can be called. on to recogiise. 

It is true that cases have been instituted 
in our Courts by parties who claim the se(tle- 
ment. The case of the widow of the Tekait 
decided by the Additional Judge of Behar, 
and already alluded to, is one in point. And 
a decision of the Sudder Dewanny Adawlut 
for 1850, page 407, rules’ that such suits 
may be entertained. That decision quoted 
the case of IIur Gobind Ghose, from the 
summary decisions, Sudder Dewauny Adaw- 
lut, page 131, in which it. was laid down 
that the Resumption Courts were the Courts 
to pronounce on the validity or invalidity of 
a tenure, while the Civil Courts might still 
entertain a suit between parties claiming the 
proprietary right and desirous of being ad- 
mitted to enter into the settlement with 
Government. i 


On the wholé case, then, reviewing the 
` Resumption Laws, the position of the plaint- 
itf, the practice of Government, and the 
various proceedings as either admitted or 
shown by the correspondence in this cnse, 
I am unable to find any ground for the main 
doctrine contended for by Mr. Doyne, viz. 
that the temporary and farming leases and the | 
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Permanent Settlement are two distinct rights, 
and ihat the latter, which, as it were, had 
been dormant, was called into existence only 
when the Reveuue authorities came to the 
resolution of putting an end to farms, and 
of settling the Revenue of the melial per- 
manently. 

The plaintiff has not been in possession 
for 20 years, and his temporary possession 
as a farmer was lost by his own refusal to 
furnish security; and in my opinion if he 
had any right or title, he ought to have 
instituted his suit within 12 years from the 
time he Jost possession which, admittedly, 
he has not done. Sineé 1841, the possession 
of other farmers has been adverse to him. 

As regards the merits of his claim, more- 
over, I would say that no law or invariable 
practice such as binds the Revenue author- 
ities irrevocably, or sucli as would lead the 
Civil Court to bind those authorities, has been 
shewn to us, and in this view on the merits, 
the plaintiff’s ease should fail even if ho 
had sued in time. ` The plaintiff has not 
shewn that he can claim to force himself on 
the Government ag a tenant, 

The appeals are admitted and the decision 
of the Principal Sudder Ameen is reversed 
with all costs ; Government and the Rajah 
will each get their costs, f 

Norman, J.—I concur in thinking that the 
decision of the Principal Sudder Ameen 
must be reversed with costs, and generally 
in the judgment of Mr. Justice Seton-Karr, 


It appears to me clear that the suit is not 
The plaintiff was put ont of 
possession by the proceedings under Regulation 
Il of 1819. Itis true, no doubt, that the 
Government, after resumption, usually make 
a settlement with the party in” possession 
But it is quite 
another question whether the party has a 
right enforceable by suit. By Regulation 
XIII of 1825 Section 5 it was enacted as 
follows :— In modification of the existing 
“ rules contained in Regulations XXXVII of 
“ 1793 &c, or any other Regulation in force, 
“relative to the settlement of resumed ja- 
“ gheer, altumgha, mududmash, ayma, and 
other grants of land termed Badshahee or 
royal ; and generally in qualification and 
explanation of all the rules in force relative 
to the resumption of Jakheraj tenures and 
the future assessment of lauds composing 
the same, it is hereby declared that when- 
ever such tenures may be pronounced 
“ invalid or extinct by a Revenue Board, or 
“other authority empowered to investigate 
“ the lakheraj title in such tenures under 
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“ the provisions of Regulation II of 1819, 
“orof any other Regulation in force, iċ 
“ shall be competent to the Governor Gene- 
“ ral in Council on a special report of the 
u circumstances of the case when it may 
“ appear just and proper, iu consideration 
“of the long possession of the actual oc- 
“ cupant of “the, land or of his ancestors, to 
“direct his continuance in possession 
“though not the semindar, talookdar, or 


«c other malik of the land, on his engage- | 


“ment for the future assessment on such 
“terms ns may be prescribed by Govern- 
“ ment,” &c. 

‘By Regulation XIX of 1793 Section 8, 
ifa propr rietor refused to agree to the assess- 


* ment of the lands described in Section 7, 


they were to be let in ‘farm or held khas 
under the rules prescribed ir Regulation 
VII{ of 1793. By Section 44 of Regula- 


tion VIII of 1793, proprietors who declined. 


engaging for the jumma proposed to them 
and whose lands are let in farm or held khas, 
aro to receive malikana at the rate of 10 
per cent. on the sudder jjummas, if let in 
farm, or collections, if held khas, 

Hurdeo Narain’s title as proprietor was 
distinctly denied by the Government Settle- 
ment Officers iu rejecting his petition on the 
Sth of September 1840, and on. appeal on thie 
23th of February 1841. No malikana was 
ever allowed to him as proprietor. The 
plaintiff’s present suil is not.for malikaua. 
if it were, it would be barred by limitation. 
If Hurdeo Narain was n proprietor, if it 
could be said that, as such, he ever had any 
rights ander Regulation XIX of 17938, the 


Government and their lessees have held ad- |, 


versely to himand his heirs at least since 
1840, and his claim is therefore barred by 
limitation. If, as is apparently the case, 
Hurdeo Narain was not talookdar, zemin- 
dar, or malik, if would seem that his case 
would fall under Regulation XIII of 1825. 
It was no'doubt within the competency of 
the Governor General in Council to permit 
him to continue in possession, but such per- 
mission would be a matter of favor and not 
of right. 

Mr. Doyne attempted to argue that 
Hurdeo Narain acquired a fresh right to de- 
mand a settlement at the expiration of each 
temporary settlement. That argument might 
possibly have some foundation, if he had 
been allowed to receive malikavia during the 
temporary settlement. In the present case 
he was completely evicted and put out of 
possession once for all by the makig of a 
settlement with Jeeb Iall in 1838 under 


| judgment of this Court, 


which nothing whatever was reserved to 
Hurdeo Narain or his Heirs, 


"The 16th May 1867. 
Present : 


The Hon’ble F. B. Kemp and F.A. Glover, 
; Judges. 


Res-judicata — Possessory suit by 
ryot—Suit for confirmation of title 


by intervenor. . 
° 


°  Càse No. 147 of 1867. l 


Application for review of judgment passed 
by the Howhle Justices C. B. Trevor and 
F. A. Glover, on the 18th January 1866, 
in Special Appeal No. 2620 of 1865.* 


Tara Chand Ghose, Plantiff (Appellait) 
Petitioner, 


VErsus 


Radha Monee Dossee and others, Defendants 
(Respondents) Opposite Party. 


Baboos’ Dwarkanauth Mitter and Hem 
Chunder Banerjee for Petitioner. 


Baboo Dwarkanath Mookerjee ie Opposite 
` Party. 

- A possessory suit under Clause 6 Section 23 Act X 

of 1859 by aryot against his zémindar canndt bara 


suit for confirmation of title by the intervenor in that 
suit. 


Kemp, J.—Wer think that the former 
treating this suit as 
barred under Section 2 Act VIL o 1859, 
was erroneoŭs. 

The applicant for review was an Ti 
vénor in a suit brought by a ryot against his 
zemindar for illegal ejeetment. in the Collect- 
ors Court under Clause 6 Section XXIII 
Act X of 1859, Such a suit is a possessory 
suit, and the question of title is not gone 
into. The ryot was cast; he appealed, but 
did not -make the present applicant a rce- 
spondent. The present suit is by the appli- 
cant, intervenor in the suit before the Re- 
venue Court, for confirmation of his title, 
Clearly this was a wholly different cause of 
action and cannot be said to have been the 
subject matter of the suit before the Collector. 

The suit is remanded to the Lower Ap- 
pellate Court who will try it on the merits. 


* See Vol. 6 (Act X) p. % 
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The 17th May 1867. 
Present: 


The Hon’ble H. V. Bayley and Shumboonath 
Pundit, Judges. 


Suit to contest notice of enhance- 
ment—Fixing of proper rent. 


Case No. 97 of 14867 under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge of Beerbhoom, dated the 3rd 
October 1866, modifying a decision pussed 
by the Deputy Collector of Raneegunge, 
dated the 10th March 1866. 


” Gora Chand (Plaintif) Appellant, 
versus g 


Gudadhur Chatterjee and others (Defend- 
ants) Respondents. 


Baboo Kishen Sueca Mookerjee for 
Appellant: 


Baboo Oopendur Chunder Bose for 
Respondents. S 

In a suit by a tenaut under Section 14 Act X. of 1859 
to contest the landlord's right of enhancement, the 
question of rates may be decided, whether at the 
instance of the tenant or landlord, ~ 

Pundit, J.— Tuu special appellant sued 
under Section 14 of Act X of 1859 to con- 
test the claim of the landlord, defendant, who 
had served the special appellant with a 
notice demanding certain rents for lands 

_ alloged to have been held by the plaintiff in 
excess of the quautity originally leased to 
hin. 

Plaintiff brought his claim on the ground 
that Le did not hold more land than was origi- 
nally leesed. He raised no question regarding 
the fairness of the rate of 
from him, 

‘The Lower Appellate Court decided against 
the plaintiff on the question of area, and on 
the evidence produced on both sides deter- 
mined the rent for which plaintiff was to Le 
liable for the quantity of excess land. 

Plaintiff appealed against this decision 
without questioning the propriety of the 
decision of the first Court as to the rate of 
ront payable by the plaintiff. 

The Lower Appellate Court modified the 
decision of the first Court ns regards quan- 
tity and also as to rates to some extent, but 
otherwise upheld the judgment below. i 

Plaintiff now urges in special appenl, 
that in this suit on his (plaintiff’s) failure to 
prove that he did not hold lands in excess, 
his plaint should have been dismissed, and 
that the Lower Coprie were not authorized to 
decide in this case any question except that 
of the quantity of lands held by the plaintiff. 
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Plaintiff further pleads that the Lower Courts 


‘have not decided his plea regarding two 


beegahs of the alleged excess lands being 
held by the plaintiff under another proprietor, 

We observe that this last plea was dispos- 
ed of long previously by-a previous judg- 
ment of the Lower Appellate Court when it 
had occasion to remand the case. It was 
then decided that plaintiff had failed to 
identify the lands he claimed as held 
separately and excluded from this tenure. 

As to the first plea, we bold, as was’ de- 
cided in the case reported at page 91, Volume 
Il,.Sutherland’s Weekly Reporter 28th of 
March 1865, that the question of rates can- be 
decided in cases brought by a tenant under 
Section 14. : 

We have simply to add that the question 
can be decided either at the request of the 
tenant or of the landlord, and there is fò 
doubt that in this case both parties offered 
evidencd upon the issue of rates. But we 
have no oceasion to decide in this case 
whether, under the wording of Section 14 of 
‘Act X of 1859, in any case brought by a 
tenant when the question of rate of rent is 
disputed, the Revenue Court must determine . 
and decide what is the proper rent to be 
paid by the tenant to his landlord. 

We reject this special appeal with costs. 





The-17th May 1867, 
Present: 
F. B. Kemp and 
Glover, Judges. 
Set-off—Gross-decrees. 
Case No. 2606 of 1866. 
Special Appeal from a decision. passed by 
the Judge of Purneah, dated the 21s¢ 
August 1866, reversing a decision passed 
by the Moonsiff of that District, dated 
the 17th Aay 1865. 
Syud Talub Hossein (Defendant) Appellant, 
VETSUS 4 
Mr. R. Walker (Plaintif) Respondent. 
Hr. R. E. Twidale for Appellant. 
Jir. R. T. Allan for Respondent. 


The right of set-off in the case of two cross-decrees 
is not aficcted where the assigninent of one of them hag 
been found to be fraudulent. 

Quere.— Whether, had the assignment been a bond fide 
one, ¿ e for a valuable consideration, the assiynes would 
have taken the decree subject to the equities or liabil- 
itics uf the decrec-holder to the judgment-debtor, 


Kemp, J.—In this case it appears. that 
Hascemoollah obtained a decree against Mr, 


The Hon’ble F. A, 
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Walker for- rupees 261-15, aud Mr. Walker 
against Haseemoollah for rupees 88-I3-3. 
These decrees being between the same 
parties and of the same Court, could be set 
off one against the other, the lesser being 
absorbed in the larger decree. 

Hauseemoollah sold his decree; and Mr. 
Walker, apprehensive of being <leprived of 


his right of set-off, sued to set aside. the | 


assignment by Haseemoolluh as fraudulent 
and being without consideration. | 

The Judge has found that the sale was 
fraudulent, and that no consideration passed. 

Such being the case, and the finding 
being one which cannot be questioned, it 
follows that Haseemollah’s original claim 
stands, and- that no assignment has taken 
place. The right of set-off, therefore, 
clearly remains intact, aud, when either party 
takes out execution, the provisions of Sec- 
tion 209 Act. VIII must be applied. 

Mr. Twidale for the special appellant 
contends that the plaintiff, Mr. Walker, 
had no cause of action, as his right of set- 
off has been found to exist; but such is not 
the case, for it appears doubtful, and there 
are conflicting decisions of this Court on the 
. point, whether, had the assignment by 
Haseemoollah been a bond fide one, i. e. 
for na valuable consideration, the assignee. 
would have taken the decree subject to the 
equities or liabilities. of the decree-holder 
Haseemoollah to the judgment-debtor, Mr. 
Walker, or not; but ag the assignment has 
been found to be fraudulent, there is no con-. 
flict of decisions and, it is beyond question 
that Mr, Walker had a good cause of action. 
-Surh being the case, and aa there has been 
no legal assignment, the two cross decrees 
remain as they were originally passed, and 
can be set off, the one against the other, .in 
the execution department, 

This appeal is dismissed with costs and 
interest. 





“The 17th May 1867. 
Present : 
-The Hon’ble J. P. Norman and W. S. 
Seton-Karr, Judges. 


Section 77 Act KX of 1859 — Inter- 
venor — Jurisdiction — Suit to es- 
tablish title. 


Case No, 110 of 1867. 

Special Appeal from a decision passed by 
the Additional Principal Sudder Ameen 
of Lust Burdwan, dated the 5th September 
1866, affirming a decision passed by the 
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Moonsiff of Kulnah, dated the *22nd 
March 186-4. 


-~ Taranath Bhuttacharjee (one of the 
Defendauts) Appellant, 


VETSUS 


Obhoy Churn Holdar and others (Plaintiffs) 
and others (Defendants) Respondents. 


The Appellant appeared in person. 


„Baboo Bama, Churn Banerjee for 
Respondents. 


A jotedar or ryot having a right of oceupancy, evict- 
ed by the judgment of a Collector in favor of the 


„person cntitled to regeive rent from him upon an 


intervention by such person under Section 77 of Act 
X of 1859, may, under the latter Clause of that Section 
suo in the Civil Court.to establish his title to be re- 
stored to possession, 


Norman, J.—Tuis case was remanded by 
the High Court to the Lower Appellate 
Court, in order that the Lower Appellate 
Court might pronounce a distinct and definite 
finding on ‘the nature of the tenure of the 
plaintif. 

The Lower Appellate Court finds that tha 
plaintiff isin possession under a mokururee 
pottah. From that finding, a special appeal 
is now presented to this Court upou the 
ground that the pottahs relied: upon by the 
Lower Appellate Court have been accepted 
without any legal evidence -of their authen- 
ticity. : 

We are of opinion that the objection taken 
by the special appellint, who appears before 
us in person, is well-founded. 

The plaintiff has produced the pottahs, but 
has given no evidence as to their history. 
He never appeared asa witness himself or 
attempted ‘to say, “ I have been in possession 
of these pottahs since I succeeded my pre- 
decessors in the jote.” Of the three wit- 
“nesses examined.on his behalf, namely Jadub 
Chowkedar, Teen Cowree Bagdeo, and Kanhya 
Ghose, Jadab Chowkedar and Teen Cowres 
Bagdee say no more than that about 40 or 42 
years ago, Kalee Doss Bhuttacharjee granted 
a mokurgree pottuh to plaintiff’s father, . 
Neel Monee Holdar, of 1 beegah and 2 
cottuhs of land ata rent of 6 sicca rupees, 
aud the plaintiff’s ancestors were in posses- 
sion of -that property under that pottah, 
These witnesses do not identify the pottahs 
produced ; they are not attesting witnesses ; 
and, in fact, the documents produced are not 
attested by auy witnesses. The pottah has 
uever been produced in any Court, and there 
is nothing to identify it as the pottah to 
which Teen Cowreo Bagdea and Jadub 
Chowkedar refer: 
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. The plaintiff has put in a quantity of 
. dakhilas with his plaint, but he brought no 
witnesses to say‘that ha or his father paid 
rent, and that these were the dakbilas for 
those rents. 

There is no legal evidence whatever to 
show that the pottah produced in Court is 
” thé pottah under which he holds. That being 
so, the plaintiff wholly fails to prove his 
mokururee title, It appears, however, that 
the plaintiff has been in possession for many 
years paying 6 sicea rupees. On the other 
hand, the defendant has wholly failed to 
establish the justification which he set up for 
dispossessing the plainthf. He has not 
proved the alleged relinquishment. There- 
fore, though the plaintiff has failed to prove 
his mokururee right, he has a right to be put 
into possession, and the only question is 
whether he ought to get a decree for that 
purpose. : 

Now it appears that he was in possession 
and was suing a ryot when the present de- 
fendant intervened under Section 77 of Act 
X of 185°, and the defendant having suc- 
ceeded in obtaining a decree, the plaintiff 
was compelled to bring this suit to establish 
his title to be restored to possession under the 
latter Clause of that Section. 


Wo think that if he is ‘a jotedar or ryot |. 


having a right of occupancy, such a right 
gives hima sufficient title to maintain an 
action under the provisions of the 77th 
Section. i . 

On the whole, then, neither party has sue- 
ceeded. The plaintiff has failed to prove his 
mokururee tenure, and the defendant the 
relinquishment alleged by him. 

We, therefore, declare that tho plaintiff 
will be entitled to have a decree to be restored 
to possession, and each party will bear his 
own costs. . 


The 17th May 1867. 
Present : f 


The Hon'ble J. P. Norman and W. 
Seton-Karr, Judges. 


Presumption under Section 4 Act X 
of 1859. 


Case No. 165 of 1867 under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge of Moorshedabad, dated the 
20th December 1866, reversing a decision 
passed by the Deputy Collector of that 
District, dated the ist August 1866: 


S. 


Pooliu Behuree Sein and others (Plaintiffs) 
“of Appellants, 
versus 
Neemaye Chand (Defendant) Respondent. 
Baboo Ishur Chunder Chucherbutty for 
Appellants. 
No one for Respondent. 


When a ryot alleges that he has paid rent at a uni- 
form rate for forty years, and claims the benefit of 
the presumption under Section 4 Act X of 1859, it is 
not necessary, in order to entitle him to a decree, that 
he should expressly state that rent has been paid at 
the same rate from the time of the Permanent Settle- 


ment. 


Norman, J.—We ave of opinion that 
there ara no grounds for this special appeal. 
The suit was for enhancement of rent. ‘The 
defendant in the Deputy Collector’s Court 
stated in the first instance that the rent paid 
for the land was 2 rupees annually from the 
year 1836; and that his grandfather had 
built a house on the land. 

On examination of the parties, the de- 
fendant’s agent repeating this allegation, 
dlaimed the benefit of Section 4 of Act X of 
1859, and accordingly the Deputy Collector 
framed an issue whether the rent of the dis- 
puted land was liable to be enhanced. Ile 
tried the cause and gave plaintiff a decree. 

Ou appeal the Judge, being dissatisfied 
with the manner in which the case had been 
tried by the Deputy Collector, remanded the 
case for trial. 

On special appeal it is objected that the 
issue above mentioned was not raised by the 
defendant, either in his written statement 
or in the examination of his agent, as it was 
not expressly alleged that the land had been . 
held at a fixed rate from the time of the 
Permanent Settlement, and therefore it was 
contended under two precedents cited before 
us, one of the 26th November 1868, and the 
other of the 1st September 1865,* that there 
was no ground shewn for trying the issue 
whether the defendant was entitled to the ` 
presumption under Section 4 of Act X of 
1859. 

We think that there is no ground what- 
ever for this contention. The defendant 
stated his title as well as he could, alleging 
payment of rent at-an uniform rate from 
1236 B. 5., that is to say, 1829 A. D., nearly 
40 years ago, as far no doubt as his recollec- 
tion can go, and says in effect, I claim the 
presumption that the rate was fixed from an 
earlier period, that is to say from a time 
prior to the Permanent Settlement. 








*. See Vol. d (Act X) p. 15, : 
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Looking to the fact that, in, proceedings 
under Act X, the defendant is obliged to 
answer on oath or solemn affirmation, and to 
say nothing. but what he knows and believes 
to be the fact and strictly true, we cannot 
construe the statements of the parties with 
the same strictness with which Courts of 
Justice construe pleadings in which ‘a man 
states not only what he knows of his own 
knowledge, but also every thing that he 
hopes to be able to prove. We think that 
no presumption arises against the defendant 
who merely states that which is within his 
own knowledge ; and that if he proves his 
allegation, he ought to have the benefit of 
the presumption claimed, 

The cases cited. do not apply to the pre- 
sent case. In those cases,it does not appear 
that the defendant directly or indirectly 
claimed the benefit of the presumption, or 
alleged directly or indirectly that the tenure 
had been held at fixed ‘rates fror a period 
prior to the date alleged. 

The sppeal will be dismissed but without 
costs, no one appearing for the respondents. 


The 17th May 1867. 
Present: 


The Hon'ble F. B. Kemp and F. A. Glover, | 


Judges. 


Jurisdiction — Suit for rent — Kuboo- 
leut — Agreement. 


Case No, 193 of 1867 under Act X of 1859. 


Special Appeal from a decision passed by | 


„the Judge of Purneah, dated the 23rd 
November 1866, affirming a decision 
passed by the Assistant Collector of that 
District, dated the 27th July 1865. 
Baboo Dhunput Singh (Plaintiff) 
Appellant, 


versus 
Mrs. M. Mills (Defendant) Respondent. 
Buboos Romanath Bose and Kishen Dyal 
Roy for Appellant. 
Baboo Kalee Kishen Sein for Respondent. 


A suit for rent is cognizable only by the Collector 
under Clause 4 Section 23 Act X of 1859, whether it be 
based upon a kubooleut, or agreement, or neither, 

Kemp, J.—Turs was a suil for the rent of 
the years 1270-1271 Fuslee. The plaintiff 
sued two parties, Lall Jha and Mrs. Mills, 

‘The Judge has found that the lease of 


“Lall Jha determined in 1269, and that he is | 





not liable for the rents of 1270 and 1271. 
Lall Jha was therefore absolved. - 

With reference to the claim against Mrs. 
Mills, the Judge held that the plaintiffs suit 
was not cognizable in the Revenue Court, 
but in the Civil Court, as the ikrarnamah 
executed by Mrs. Mills was.in the nature 


‘of a bond and not a kubooleut. 
_ ‘The pleader for the special appellant has 


read the ikrarnamah tous. By the terms of 
this document and which the plaintiff relies 
upon, it is clear. that the tenancy. of Lall 
Jha determined in 1269, and that Mrs. Mills 
undertook to pay ethe rents of 1270 and 
1271,—in short, plaged hersulfin the position 
of tenant to the plaintiff in lieu of Lall Jha. 
The Judge was, therefore, clearly right in 
absolving Lall Jha. 

Now, even admitting that this ikrarnamah 
is not drawn up in the form usual for kuboo- 
leuts (though there are terms in it such as 
payment of -interest on lapsed kists, terms 
incidental to a kubooleut), still it must be 
admitted that the special respondent, Mrs. 


-| Mills, undertook to pay rent to the plaintiff 


for the years 1270 and 1271 in lieu of her 


„| former tenant Lall Jha, from whom Mrs, Mills 


had apparently obtained a sub-lease. 

The present suit is for rent, and such a 
suit, whether based on a kuboolent or not, 
is cognizable by the Collector under Clause 
4 Section 23 Act x of 1859, and by him 
alone. 

The ikrarnamah provides for the payment 
of rent, and the form of the document is 
immaterial. 

The case is remanded. The Judge will 
try whether any and what balance is due 
from the special respondent, Mrs. Mills. 
Costs to follow the result. The appeal as 
against Lall Jha is dismissed with costs and 
interest. 


The 17th May 1867. 
Present: : 
The Hon’ble J. P. Norman and W. S. 
Seton-Karr, Judges. 
Waste Lands (Right of purchaser of) 
—Suit—Compensation. . 
Case No. 141 of 1867 under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge of Chittagong, dated the 19th 
November 1866, affirming a decision 
passed by the Deputy Collector of that 
District, dated the 12th June 1866. : 
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Magun Pollan (Plaintiff) Appellant, 
i versus ` 


Lieutenant-Colonel E. Money 
(Defeudant) Respondent. 


` Baboo Sreenath Banerjee for Appellant. 
My, R. E. Twidale for Respondent. 


A purchaser of land sold as waste land under Act 
XXIII of 1863 cannot be compelled to grant a pottah 
to a person alleging himself to have been in occupation 
of the land before the sale. H the claimant has omitted 
to come in due time to stay the sale, and the land has 
actually been sold, his only remedy is by a suit under 
Section 18 for compensation, making the Collector a 


defendant, n 


Norman, J.—Tuis is*a suit by the plaint- 
iff who claims a pottah of 5 droons of land 
within a tract which has been sold to the 
defendant by Government as waste land. 
The suit was brought in the Collector’s 
Court. It was dismissed by the Deputy 
Collector, and his dismissal was affirmed by 
the Judge on appeal, upon the ground that 
under the provisions of Act XXIII of 1863, 
the defendant having purchased the land 
absolutely, did not hold it subject to any 
claim such as that now preferred by the 
plaintiff. 

We are of opinion that that decision was 
perfectly correct. The Act referred to, after 
reciting that “ it is expedient to make spe- 
“ cial provision for the speedy adjudication 
“of claims which may be preferred to waste 
“lands proposed to be sold or otherwise 
“dealt with on account of Government, 
“and of objections taken to the sale or 
“ other disposition of such lands,” enacts as 
follows :—By Section 1 that “ when any 
* claim shall be preferred to any waste land 
“ proposed to be sold or otherwise dealt 
* with on account of Government, or when 
“ any objection shall be teken to the sale 
“or other disposition of such land, the 
“ Collector of the District in which such 
“ land is situate, or other officer performing 
“ the duties of a Collector .of land revenue 
“in such district, by whatever name his 
“ office is designated, shall, if the claim or 
‘‘ objection be preferred * within- the period 
“ mentioned in the advertisement to be 
“ issued for the sale or other disposition 
“of. such land, which period shall not be 
‘ less than three months, proceed .to make 
“an enquiry into-the claim or objection.” 

By Section 3 :—“ Pending an enquiry 
“into any claim or objection under the last 
“ preceding Section, the Collector or other 
“officer as aforesaid, shall postpone the 
“ sale orother disposition of the land; and 
“if he shall order that such claim or. objec- 


“issue of 





w tion be rejected, he shall further postpone 
‘¢the sale or other disposition of the land 
« to allow the claimant or objector to contest ` 
“ the order of rejection in the manner here- 
“ inafter provided.” 

By Section 4:—“If the Collector or 
“other officer as aforesaid, shall consider 
“the claim or objection to be established, 
“and that the sale or other disposition of 
“the land should not take place, he- shall 
“ stop tlesale or other disposition of the 
“ Jand,” &e. 

By Section 7, itis provided that “ the 
“ Local Government shall constitute in 
“ every district in which there may be any 
* waste land capable of being sold or other- 
“wise dealt with on account of Govern- 
“ ment, a Court” as therein described, of the 
constitution of which by Section 8 
“ notice shall be given. by a written pro- 
“ elamation, copies of which shall be affixed 
“in the several Courts, aud in the offices of 
“the several Collectors and Magistrates of 
“the District; and from the date of the 
such proclamation, no other 
“& Court shall be competent to entertain any 
“ elaim or objection belonging to the class 
“ of claims or objections for the trial and 
“ determination of which such Court is 
“ constituted.” 

By $ection 18 :—“ No claim to any 
“land or to compensation or damages in 
“yespect of any land sold or otherwise 
« dealt with on account of Goverument as 
“waste land, shall be received after the 
“expiration of three years from the’ qate 
‘on which such land shall have been deli- 
“ vered by the Government to the purchaser 
‘© or otherwise dealt with. If, within three 
years after any lands have been delivered 
“by the Government to the purchaser or 
“otherwise dealt with, auy claimant or 
“ objector shall prefor a claim to the land 
“go delivered or otherwise dealt with, or 
“an objection to such sale, or to compensa- 
“ tion or damages in respect thereof, in the 
“ Court constituted under this Act for the 
“ district in which the land is situate; and 
* shall show good and sufficient reason for 
“ not having preferred his claim or objection 
“ to the Collector or other officer as afore- 
“ gaid, within the period limited under See- 
“ tion Tof this Act ; such Court shall file the 
“ elaim or objection, making the claimant 
“ or objector, plaintiff, and the Collector of 
“ the district, or other officer as aforesaid, 
“ &e. the defendant in the suit.” 


By Section 19:—‘ In any case in 
which the land has been sold, if the Court 
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“shall be of opinion that the claim of the 
“ claimant ‘is established,, the Court shall. 
“ not award the claimant possession of the: 
“land in dispute, but shall- order him -to' 
“receive from the Government Treasury, 
“ by way of compensation, a sum equal to 
“ the price at which the land was sold; in 
“ addition to the costs of suit.” 

The result of these enactments is, that 
on objector or claimant coming in due time 
as provided by Section 1 may stay a sale, 
but if he does not come within such time, 
and if he allows the land to be sold, then he 
can only lay claim to compensation under 
the Act, making the Collector a defendant, 
and he will then recover not the land but 
compensation from Government through the 
Collector or other officer. oo 

It is, therefore, clear that plaintiff, in‘suing 
-Colonel Money, has quite -misconceived his 
remedy; and his suit in both the Lower, 
Courts was properly dismissed. 


His appeal also must be dismissed with-|, 


-costs and interest. Š 





The 18th May 1867. 
Present : . 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble L. S.. Jackson, 
Judge. Te 

Mooktearnamah under seal (Admis- 

sibility of). 

Petition of the Maharaja. of Burdwan; 
praying that the Judge of the 24-Per- 
gunnahs may be directed to receive. and 
act upona vakalutnamah presented by 
his general mooktears. 


Baboos Juggodanund Moohkerjee -and 
-Chunder Madhub Ghose for Petitioner. 


A mooktearnamah- under seal is as valid as a mook- 
tearnamah under signature. 
authorized to require proof of the genuineness of the 
seal. 


_A similar petition was presented on be- 
half of the Maharaja to the Judge presiding 
im the Miscellaneous Department on the 8rd 
December 1866, when the following order 
uas passed by— j 


Jackson, J.—Ir does not appear precisely 
from the Judge’s order whether he intended 
to disallow the vakalutnamah filed on behalf 
of the Maharaja. I} seems that he requires 
to have a mooktearnamah produced bearing 
the Raja’s signature. If the Maharaja 
of Burdwan isin the habit of executing 
mook tearnamalhs and other documents authen- 
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ticating them only with his seal and not his 
signature, or if the mooktearnamah under . 
which the vakalutnamah in question was 
granted was attested aud treated as saffici- 
enily authenticated byt he Judge of Enst 
Burdwan where the Maharaja. resides, there 
appears no reason why the Judge of the 
24 Pergunnahs should refuse to accept the 
vakalutnamah. A copy of this order should 
be sent to him. 


Lhe Judge of the 24-Pergunnahs having 
again refused to act upon the mooktear- 
namahs a further petition was presented 
on behalf of the Maharaja, to L. S. Jackson 
and*Markby J. J,.on the 27th April 1867, 
when a rule was ordered to issue calling 
upon the Judge to show cause on Suturday, 
the 18th Alay 1867, why an order should not 
issue directing him to file the vakulutna- 
namah. 


_ On the 2nd May 1867, the Judge wrote 
the following letter to the Registrar:— 


“ With reference tō the order passed by 
the High Court on the 27th ultimo on the 





| petition of the Maharaja of Burdwan, I 


have the the honor to observe that my rea- 


| sons for refusing to receive a mooktearnamah 


offered on behalf ofsthe Maharaja were 
recorded on his petition which was returned 
to him. No copy was retained, but the 
original will, of course, be produced by the 
petitioner, if the High Court so desire, 

“ As far as Tremember, the mooktearnamah 
was refused because there was no evidence 
to Show that the Muharaja had authorized’ 
any one to sign the document or to attach 
his seal to it. There was evidence that his 
seal had beeu attached to it ;;but whether 
this had been done with or without his au- 
thority was not shewn,” 


The matter having come on for consider- 
ation on the 18th May before Peacock, C. J., 
and Jackson, J., the following judgments 
were delivered :— : 


' Peacock, C. J—I think. that the Judge 
ought to file the yakalutuamah and to aèt 
upon it, unless it be proved that the vakeel 
has uot been duly and properly appointed. 


Apparently, ‘the vakeel was appointed 
by a mooktear deriving -his authority from 
the Maharaja by a mooktearnamah under 
the seal.of the Maharaja. The Judge seems 
to think that it is more necessary to prove 
that the seal is genuine than it would have 
been to prove the signature to be genuine 
if the document had beenunder a signature 
purportivg to be that of the Maharaja, The 
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` Judge says—“ Where there is ‘the genuine 


“ signature of that person, it follows that he 
“ has executed it.” But how can you act upon 


a signature as genuine without proof, any |- 


more than you cau act upon a seal as genuine 
without proof? Ifit is necessary to prove 
that the deed was sealed by the Maharaja 
or by his authority, it would have been 
equally necessary to prove that if was signed 
‘by the Maharaja or by his authority, if it 
had purported to be signed by him. It may 
be that the Judge is personally acquainted 
with the character of the Maharaja’s 
signature ; but the rule „applicable to this 
_ case must also be applicable to others in 
which the Judge might not be acquainted 
with -the character of the writing. It 
appears tome that a mooktearnamah under 
seal is as valid as a mooktearnnamah under 
signature, and that the Judge was not bound 
or authorized to require proof of the genuine- 
ness of the seal and that it was affixed by 
the authority of the Maharaja. The case 
falls, within the rule of the late Sudder Court 
of the Lower Provinces of Bengal and of 
the Sudder Court of the North-Western 
Provinces, dated 1843, whichtis to be found in 
the Circular Orders by Carrau at page 300 :— 
“ The following rules of practice which have 
“been adopted by the Courts of Sudder 
“ Dewanuy Adawlut, are prescribed for the 
“ guidance of the Zillah Courts and the 
“ Courts subordinate to them :—Vakalutna- 
“ mahs, whether executed by principals, or 
“ their attorneys or agents, and mooktear- 
©“ namahs under the authority of which vaka- 
* lutnamahs are executed, shall not hereafter 
“ require to be verified on oath. ‘The re- 
‘ sponsibility in regard to all such documents 
“ being properly and correctly executed, shall 
“rest entirely with the vakeels.” Accord- 
ing to that order, if would not .be neces- 
sary to prove a seal any more than it 
would be to prove a signatire. „But it 
appears that the parties, in order to satisfy 
the Judge, did actually produce to the Judge 
an authentication of the mooktearnamah by 
the Judge of Burdwan, « 


It. appears to me that under the rule of 


the late Sudder Court, the Judge was bound | 


to act upon the vakalutnamah without proof 
of the -authority under which that vakalut- 
namah ‘was given. 

An order will be issued to the Judge to 
file the vakulutnamah and to act upon it. 

Jackson, J—I entirely concur. I cannot 
help thinking it unfortunate that the peti- 
tioner should have had the trouble of making 
a further application to this Court upon the 


„ture rather than by seal. 







subject. The. Judge should have been. 
aware of the existence of the order referred 
to by his Lordship the Chief Justice. 

I cannot also abstain from remaking on 
the character of the two orders recorded by 
the Judge in this matter. The first order 
which is in the Vernacular language, did not 
refer to any donbt in the Judge’s mind as to 
the real execution of this document by the 
Maharaja. Ite simply adyerted to the fact 
that the mooktearnamah was not signed buf 
sealed, and ordered that the party should 


-produce a mooktearnamah signed by the 


Maharaja’s own hand. thereby, of course, 

implying that the Judge would uot entertain 

any mooktearnamah which was authenticat- 
ed by a seal. There was, I think, no author- 

ity of law for such a proposition, namely, 

that it was necessary to authenticate a 

mooktearnamah or gakalutnamah by signa- 

On the contrary, 

the early Regulation ou this subject, Regu- 

lation XX VII of 1814, expressly provided 

that a vakalutnamah might be authenticateds 
by seal or signature. Itis true that on. the 
second occasion of this matter coming be- 
fore the Judge, he states as an abstract 
proposition ‘that the fact of the seal being 
affixed to the document is no evidence of 
its having been executed by the party 

whose seal it bears, The Judge does not 

state that there was any doubt in his mind. 
as to the execution of this particular mook- 

tearnamah by the Maharaja; nor does it 

appear that there was any suggestion that 

the mooktearnamah had not been so execut- 

ed. It seems to have been an entirely 

gratuitous objection, and more especially so ` 
when we consider the Circular Order which 

was then and is still in force upon this 

subject. ` 


The 18th May 1867. 
Present :. 


The Hon’ble Sir Barnes Peacock, Kt, 
Chief Justice, and the Hon’ble L. S. 
Jackson, Judge. : i 


Building — Possession — Transfer of 
property: 


Reference to the High Court by Mr. C. D. 
Linton, Judge: of the Court of Small 
Causes of Chooadangah. 


Sreehurry Roy, Plaintiff, 
versus — 


Mr. James Hills, Defendant. 
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Buboo Rash Beharee Ghose for Plaintiff. 


-Baboo Hem Chunder Banerjee for 
Defendant, : 


kd 
Where a party, partly with his own funds, and partly 
with 100 rupees subscribed by the village, erected & 
building for a school, never gave the property to’ the 
school, and never even acquiesced in the managers of 
the school entering upon it,—Hexp that the managers 
entered upon it as trespassers, and that, although the 
proprietor acquiesced in their having taken possession, 
he did not thereby convey every property jn the school 
to the subscribers, and was not bound to repay that 
portion of the money which he expended himself in 
building the house, or to do more fhan return that 
portion of the funds which were subscribed by the 
village. 


* Case.—Tuis was an action in form trover 
and trespass, to recover from the defendant 


the sum of rupees 500, after abandoning 
an excess of rupees 106-13-9. 


In this case I granted a new trial, and | 
Mr. Forlong had returned to India, and he | 
was a material witness to prove whether or |’ 


not the school built by him at Koorulgachee 
was built by aid of subscriptions, or solely 
with defendant’s funds. Having taken this 
evidence under a commission, I find as a 
fact (in addition to the facts found in the 
case which accompanied my letter No. 47, 
daied 8th August last, and which I beg 
may be considered as part of the pre- 
sent case) that the schdol was built by aid 
of subscriptions obtained from plaintiff and 
others ; thut the school, when built, cost ru- 
pees 300, and that the greater portion of 
this sum was given by Mr. Furlong on 
defendant’s behalf; and that the subscrip- 
tious givén by plaintiff and others could 
not have exceeded more than rupees 100. 
I have, therefore, given judgment in plaint- 
iff's “favor for rupees 190 subject to the 
opinion of the High Court on the following 
point:— . 

Whether the plaintiff, on the facts as now 
found, is entitled to recover greater damages 
than rupees 190 which have been awarded 
to him. 


It has been argued on the part of the 
plaintiff that, as it is now found as n, fact 
that the school was built with aid of sub- 
scriptions, the plaintiff is entitled to recover 
the full damages mentioned in the plaint, 
and-that it is immaterial to consider whether 
or not the plaintiff took possession of the 
building With the leave and license of the 


defendant, as the defendant himself contri-° 


_ buted towards the erection of the same, and 
by his conduct and acts acquiesced in such 
possession, and thereby gave up all rights 
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and title to tbe- building,—in short, made a 
gift of the building to the school. - 

For reasons set forth in the case which 
accompanied my letter, and as it is admitted 
that the laud whereon the. school was built 
belongs to defendant, I am of opinion that 
the plaintiff, according to-the maxim “ Quic- 
quid plantatur solo solo cedit,” is only 
entitled to recover rupees 190 from the 
defendant, viz. rupees 100 being the amount 
of subscriptions paid by plaintiff and other 
parties towards the erection of the school, ° 
and rupees 90 for the loose materials which 
were lying in the gehool and taken away 
by defendant’s servants and agents, 


The judgment of the High Court was 
delivered as follows :— é 


Peacock, C. J.—I do not think that the 
facts now stated make any difference. 

Originally it was found that Mr. Furlong, 
the manager of the defendant, with the 
defendant’s funds and for the express 
purpose of a school, built this house in the 
year 1265 ; that the Police and some Deputy 
Collectors occupied it fora short period, and 
that Government aid was not obtained till 
28rd June 1868, when the school was estab- 
lished in the said building ; that there was 
no possession given by defendant to plaintiff 
or any other party on his behalf of the said 
building ; that the plaiutiff entered into 
possession of* the said building without 
leave or license of defendant, but that de-- 
fendant by his conduct aud acts acquiesced 
in such possession. ; 

Now the alteration in the finding is that 
Mr. Furlong, the manager of the defend- 
ant, partly with defeudant’s ‘funds, and 
partly with 100 rupees which were sub- 
seribed by the village, erected: this build- 
ing. There is dothing to show that Mr, 
Furlong was bound to pay the manager of 
the school that portion of the outlay which 
exceeded the subscriptions. He never gave 
the property to the school ; he never even 
acquiesced in the managers of the school 
entering upon it. “They entered upon it as 
trespassers, and, although he acquiesced in 
their having taken possession, he did not 
thereby convey any property in the school- 
to the subscribers. 

It appears to me that Mr. Hills is not 
boand to repay that portion of the money- 
which be expended himself in building 
the house, and that he is not bound to do 
more than return that portion of the funds 
which were subscribed by the village.. 


Therefore, he is not liable to any damages 
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beyond the amount which the Judge of the 
Small Causé Court has awarded to plaintiff, 
viz. 100 rupees being the amount which 
the village subseribed, and 90 rupees which 
were given before on account of the Joose. 
materials which Mr. Furlong took away. 
Jackson, J.—1 ani of the.same opinion. 


= The 17th May 1867. 
Present : 


The Hov’ble J. P.-Norman and W. S. 
Seton-Karr, Judges. | 


. 


Duty of Judge—Evidence {Mode of 
recording.) 


+ 
Case No. 157 of 1867. 


Special Appeal from a decision passed by 
the Judge. of Patna, daied the 24th 
‘January 1867, reversing a decision 
passed by the Moonsiff of that District, 
dated the 12th March 1866. B 


Prosunno Chunder Banerjee and others 
(Defendants) Appellants, 


versus 


Gouree Dass Bhuttacharjee (Plaintiff) 
Respondent. 


Baboos Kishen Kishore Ghose and Greeja 
Sunkur Muzoomdar for Appellants. 


Baboo Bhowanee Churn Dutt for 
Respondent. 
. A Judge ought not to make a case for a plaintiff 
which he does not make for himself. 

Remarks on the careless and incorrect manner in 
which the first Court allowed the evidence to be re- 
corded, . 

Seton-Karr, J.—THE plaintiff in this case 
sued to recover possession of a house in the 
city of Patna held undet an hereditary 
potta, together with 50 rupees as 
alleging thet his cause of action arose on the 
5th of January 1865, when he served the 
notice on the defendants. 


The principal defendant replied that the 
plaintiff never had had possession of the 
house for n much longer period than 12 
years ; ; that the land and house belonged to 
one Gopeenath Mookerjee. who sub- let the 
house and dealt with it as he liked ; and that, 
after the death of Gopeenath, Brij Lal, his 
grand-son, gave the house to the defendant. 


. The Moonsiff drew up several issues, of 
which we need only notice the issue on 
limitation, and issues Nos. 3 and 4, which 
sufficiently raise the question of the title of 
the plaiutiff on the one hand, and that of the 


rent,- 


defendant, derived through Gopeenath, on. 
the otlier. . 


The Moonsiff held that the issue of 
limitation ought to be tried with that of the 
proprietary right, and, .on the whole 
evidence. the Moonsiff found that the 
plaintiff had not made out his ease ; that the 
evidence gf his witnesses was discrepant and 
confused. and that it was not made out that 


J| the plaintiff's father had erected the house 


or received the rent. ‘Tbe Court further 
held that the plaintiff had not proved his 
potta, nor a certain zamin-i-namah, or 
deed of trust, on which he relied, and that 
the plaintiff had actually admitted the 
possession of Gopeenath ; and so the Court 
dismissed the case. 


In appeal the Judge stated that tiie: suit 
was brought on an allegation by the plaint- 
iff of trust on the part of Gopeenath, both 
by Writing and implication, and that the 
deed of trust, in his opinion, was not proved. 
But the Judge ruled that it was proved that 
the land including the house in dispute 
and dnother not in contest, had been held 
by Kamulakant, the plaintif’ father, who 
had always paid rent -for it; that Gopeenath 
had added to and completed the house which 
had been built,- in the first instance, by 
Kamulakant ; that it was not shewn that 
Kamulakant had transferred his own right 
or interest to Gopeenath; that there had 
been a marringe between the daughter of 
Kamulakant and the son of Gopeevath ; 
that Gopeenath had not held any adverse 
possession of the building for 12 years ; and 
that Gopeennth’s possession merely arising 
out of a trust, the exact nature of which 
could not be defined, the plaintiff was 
entitled to a decree. 


From this decision the defendant appeals, 
and we have heard a full argument on both 
sides, and we have spent a great den! of time 
on the case which is not avery complicated 
one, simply owing to the’ peculiar manner 
in which it has been treated by the Judge 
in appeal. 


We are quite clear that the decision of 
the Judge in its present shape cannot possi-- 
bly stand. 


One grêat and signal fault in ‘itis that 
the Judge has made a case for the plaintiff 
which he did not make for himself. In his 
own plaint and written statemeut, the plaint- 7 
iff does not set up that Gopeenath was 
executor of Kamulakant, or appointed to be his 
guardian, and, as such, acted as trustee for 
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him. He does not attempt to bring the-case 
within Section 2 of Act XIV of 1859, “nor 
. does the Judge appear to rely on that 
Clause; Indeed, if there ever was such a 
trust, on the plaintifi’s own, showing by his 
written statement, it has long since ceased, 
and thé parties have been dealing with 
each other independently. 7 

The plaintiff chme into Court with a long” 
recital of the facts in which he mentioned 
very few dates. He said that -the houses 
and land belonged to Kamulakant, his 
father; that “Gepeenath resided in one of 
the houses as his father’s tenant; that 
‘Chunder Monee, the davghtér of Kamula- 
kant, married Umanath, the son of 
Gopeenath ; and that the plaintiff entrusted 
the larger house of the two to Gopeenath 
under a deed dated 1238, empowering him 
to let the same, to pay the zemindar’s rent, 
and to execute the repairs ; that .the plaint- 
iff subsequently went away to Lower Bengal, 
and ou his return, received the rent; that, 
after the attainment of majority, the plaint- 
iff let the house to one Bhenee Madhub 
Mookerjee, and that afterwards Prosunno 
Mookerjee kad it; -that afterwards the 
plaintiff's sister resided in the same; that 


‘both the houses remained under the manage- 


ment of Bhenee Madhub ; and that, finally, 
Brij Lal, the son of the plaintiffs sister, 
first leased the house, aud theu made it over 
aga giftto Nubin Chunder, the principal 
defendant. a 

Both Prosunno:Chusder Banerjee and 
Nubin- Chuudet flatly denied the abovo 
allegations; and pleaded that the house be- 
longed to Gopeenath, that it was held after- 
wards by his daughter-in-law Chunder 
. Monee, and that her son Brij Lal made it 
over to him as a gift in Phalgoon 1271. 

On the contention raised by thé above 
conflicting statements, the Moousiff appears 
to us to have diawu the issues correctly. and 
to have entered properly into the merits. 
The real point at issue was, whether the 
plaintiff had made out thag the proprietary, 
right was in his father, and that Gopeenath 
had only resided in the house by permissiou 
or as a temant. 

We have only one fault to find with the 
Moonsiff, and that relates to the very care- 
less and incorrect manner in which he has 
allowed: the evidence to be recorded. We 
have heard considerable portions of that evi- 
dence read, not, of course, with any view of 
testing its actual credibility or deciding the 
case on it, but in order to see what, if cre- 
dited, it legally supported ; and we fiud that 















witnesses, 





in several sentences,. words necessary to. 
complete the sense have been omitted ; that 
there is an absence of accusative cases which 
‘should be- indicative of the persons to or for 
whom acts are done; that there are some 
obvious errors of grammar, and that the 


whole is taken down in'a slovenly fashion 


calculated to perplex those ata distance, who 
have only the dead record to trust to, and 
who cannot put questions to elucidate points 
left in obscurity or, doubt. 


l The Judge will 
furnish the Moonsiff with an extract of our 


remarks bearing on this subject for future 
guidance, and he will himself endeavour to 
check, this tendency’to take down evidence 


incompletely and obscurely, which we have 
noticed on more than one occasion in other 
appeals from different parts of the country, 

Tho first thing that the Judge should have 
done, on appeal by the dissatisfied plaintiff, 
was to see if he had proved his title and his 
case, on the issues as framed and decided by 
the Moonsiff. If the Moonsiff had drawn 
the issues incorrectly, or had failed to’ draw 
the proper issues, the Judge might have 
framed additional issues. But the’ issues 
drawn by the Moonsiff seem to us fairly to 


embrace the whole contention between the 


parties. 

' The Judge finds the deed not proved. 
The deed, as alleged, put Gopeenath in the 
position of a, contracting party, not of 
trustee. Probably, the Judge would have 
done right to'say that the entire case of the 
plaintiff was based on the contract contained 
in the deed, and, as that case was not proved, 
that the suit must be dismissed. But if he 
thought proper to raise a new issue, for the 
plaintiff it behoved him to scrutinise care- 
fully the other evidence on which he thought 
fit to give the plaintiff a decree. 

Now, though we do not, as we have said, 
offer any opiuion as to the credibility of the, 
we feel bound-to point out 
to the Judge that the - testimony of the 
witnesses for the plaintiff, is often mere 
hearsay ; that the witneases do not say how 
they came ‘by their alleged knowledge of 
certain facts iu the history of the family ; 
that they do not appear to have witnesssed 
payments of rents to the zomiudar on behalf 
of the plaintiff ; and that, altogether, when a 
deed of trust has been decided not to be 
proved, and when the transactions exteud. 
over n long period of time, the oral evidence 
to entitle a plaintiff to.a decree shouid bo 
precise aud ‘clear, should be that of persons 
speukiug to facts which they had every op- 
portunity of knowing, and should be well and 





480 Civil THE WEEKLY REPORTER Rulings. {Vol VLIL 
carefully weighed by the Judge of the Ap- | Mr. R. V. -Doyne and Baboos Dwarka- 


pellate Court, especially when the same, for 
apparently good reasons, has been pronounced 
unsatisfactory by the first Court.’ 

fhe Judge should also consider the 


weight and effect of the evidence for the-/ 


defendant. 

The Judge's deoi is set aside altogether, 

and the case is returned to him for a fresh 
„judgment. 

The Judge will re-try the appeal on ‘the 
issues drawn by the Moonsiff, and without 
taking any fresh evidence in the case. He 
will see, first, whether the title of Kamula- 
kant is clearly proved, ‘and, if so, whether 
Gopeenath was all along in possession, by 
his permission and consent, or as his tenant. 
If these facts be clearly found on good evi- 
dence, and if house rents have been either 
paid to the plaintiff, or ground rent account- 
ed for to the zemindar on plaintiff’s behalf, 
up toa date within 12 years before the in- 
stitution of the suit, the plaintiff may get a 
decree. 

If these facts are found otherwise, the 
decision of the Lower Court should stand 
good, for the simple. ground that there could 

. be no reason for reversing it. 

The plaintiff’s plea that his cause of ac- 
tion commenced on the issue of his notice 
is untenable, except on the theory that there 
was a teunncy-at-will which swbsisted until 
determined by that notice. Unless that 
position be distinctly made,out, it would 
seem that there is no bar to the plea of jimit- 
ation clearly pleaded by the defendant. 

Case remanded to the Judge with reference 
to the above remarks, 





The 18th May 1867. 
Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 


Judges. 


Gross-decrees—Section 209 Act VIII 
of 1859. 


Case No. 322 of 1866. 


Application for review of judgment passéd 
by the Hon'ble Justices E. Jackson and 
F. A. Glover, on the 16th June 1866, in 
Regular Appeal No. 53 ef 1866.* 

Ram Coomar Ghose (Respondent) Petitioner, 

"versus 


‘Gobindnath Sandyal I Opposite 
i . Party. 


* See Vol. 6, p. 2L 


nath Mitter and Nuleet Chunder Sein 
for Petitioner. 


Baboo Onookool Chunder Mookerjee for 
Opposite Party. 
The provisions of Section 209 Act VIII of. 1859 apply 
only to eross-decrees of the same Court between the 
same parties or to cross-decrees between the same par- 


ties, though of different Courts, which have found their 
way for execution to the same Court, 


Kemp, J.—Tuis is an application for a 
review of the judgment of this Courk, dated 
the 16th June 1866, present Justices E. 
Jackson and Glover. 

It appears that Gobindnath Sandyal and 
others had obtained ns far back as in 1828 a 
decree against the Bhuttacharjee party. In 
execution of this decree, the Sandyals caused 
certain properties of their judgment-debtors 
to be sold, and becoming themselves the pur- 
chasers, took possession. The judgment- 
debtors, the Bhuttacharjees, then brought a 
suit to set aside the sale and were successful, 
and a decree was pussed restoring them to the 
possession of their estates with mesne pro- 
fits. For some time, and pending adjust- 
ment of accounts, it was very doubtful whe- 
ther the Bhuttacharjees were indebted to 
the Sandyals, or the Sandyals to the Bhutta- 
charjees on account of the claim of the latter 
to wasilat, It was’ at length decided that 
the Blhuttacharjees were indebted in a large 
sum to the Sandyals. While this enquiry, 
which was a protracted one, was pending, 
the applicant for review, who is also a judg- 
ment-creditor of the Bhuttacharjees,- applied 
to execute his decree against them by attach- 
ment of the decree obtained by them against 
the Sandyals for possession of the estates 
sold in satisfaction of their decree and for. 
mesne profits. 

After some litigation in the Summary De- 
partment, it was decided that the present 
applicant for review was at liberty to attach 
the decree obtained by the Bhuttacharjees 
against the Sandyals. The latter party, 
apprehensive that this step would projudice 
their claim to ‘set off the decree obtained 
against them by the Bhuttacharjees against 
their decree for the larger sum against the 
Bhuttacharjee, brought a regular suit to 
have the summary order declaring the 
right of attachment to exist set aside, and 
for » declaration of their right of set-off. 

In the first Court their suit was dis- 
missed. In appeal, their right of set-off 
under Section 209 was declared, 

An application for review was then made 
by Ram Coomar Ghose and others, and after 
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hearing their learned Counsel, Mr. Doyne, 
the following order. was passed on thé 2nd of 
March 1867, viz., that notice be served on 
the opposite ‘party to show cause why the 
application for review should not be ad- 
mitted on the ground that Section 209 of 
Act VIII of 1859 was not applicable to the 
position óf the two .cross-decree-holders,— 
the Sandyals on the one side, and the Bhutta- 
charjees on the other. A decision: of a Full 
Bencli of this Court. dated the 24th August 
.1866, was, quoted in support of the applica- 
tion. = i 

The case has been fully argued by Mr. 
Doyne and Baboo Dwarkanath Mitter for 
the applicant, and by Baboo Onookool Chun- 
der Mookerjee for the opposite: party. 

We are of opinion that the former judg- 


ment of this Court, viewed with the ruling | 


of the Full Bench quoted above, was erro- 
neous, aud that the opposite purty, the 
Sandyals, are not entitled under the provi- 
sions of Seetion 209 Act VIII of 1859 to 
the right of set-off. 

The two decrees, that is to say, the one 
obtained by the Sandyals against the Bhutta- 
churjees, and the other by the Bhuttacharjees 

„against the Sandyals, were ‘not decrees of 
the same Court, the one being a decree of 
the Provincial Court, the other a decree of 
the Principal Sudder Ameen. The provi- 
sions of Section 209 apply to cross-decrees 
of<the same Court between the same parties, 
or to cross-decrees between the same par- 
ties, though of different Courts which have 
.found their way for execution to the same 
Court. 

The decree of the Provincial Court was 
not sent to the Principal Sudder Ameen’ for 
execution, but to the Judge’s Court. The 
case, therefore, does not fall within the pro- 

.visious of Section 209. This view of the 
Jaw is the one taken by the Full Beuch in 
. their decision published in the Weekly Re- 
porter, Volume VI, page 72, Miscellaneous 
Rulings, dated the 24th August 1866, 
It has been attempted to show that the 
. Ghoses, in ‘suing: out attachment of the 
‘decree obtained by the Bhuttacharjée against 
the Sandyals for possession nud mesne pro: 
fits for the period the latter were in posses- 
sion, have placed themselves in the shoes of 
the Bhuttacharjees and must be held to be 
cross-decree-holders as against the Sandyals ; 
and that the provisions of Section 209 apply, 
and the decree of the Sandyals sguinst the 
Bhuttucharjees, being for the larger sum, 
must first be satisfied. But we are of opi- 
nion that this coutention is not tenable, . for 


the Ghoses are third parties ; they are not 
parties to the cross-decrees between the 


| Sandyals and the’ Bhuttacharjees, and it is 


only to ‘cross-decrees between the same 
parties that the provisions of Section 209 
are at all applicable. In “this ‘view of the 
Case, we reverse the decision of this Court 
dated the 16th June 1866, and restore that 
of the Court of first instance, the result 
being that the suit of the Sandyals to have 
their right of set-off declared is dismissed with 
costs and interest of all the Courts includ- 
ing this application. The question of whe- 
ther the attachment of .the Ghoses by reason 
of its priority, if sgel be established, eutitles 
them to any preference in obtaining satisfac- ` 
tion of their decree agninst the Bhutia- 
charjees before that obtained by the Sandyals 
aguinst the Bhuttachatjees remain’ open ; 
it is not now before the Court. 


“The 18th May 1867. 
Present : 

The Hon’ble L, S. Jackson, Judge. 
Pleaders (Appointment of). 
Miscellaneous Appeal from an order passed 
by the Judge of Tirhoot, dated the ist 

April 1867. . ' . : 
Shaikh Nubee Buxsh Mooktear, Petitioner, 
Mr. R. E. Twidale for Petitioner, ` l 


Not merely authorized mooktears, but other. persons 
generally, are at liberty to appoint pleaders by vakalut- ` 
namahs. ` 
~ Tars is an application on the part of 
Nubee Buksh, who appears to have been 
authorized under the special ‘rule of the 
High Court to practise asa mooktear in 
the Criminal Courts of the District. He 
complaius that, by an order of the Zillah 
Judge of Tirhoot dated the Ist April last, 
lie and other persons similarly placed have 
been restrained from making appointments 
of pleaders under mooktearnamahs which 


‘they hold, the Judge having ruled that: 


vakeels are at liberty to accept such vaka- 
lutnamabs only from three specified persons 
who have been qualified and have reccived 
certificates to act as mooktears under the 
general provisions of Act XX ‘of 1865. 
This order is evidently based upon a mis- 


conception on the part of the Judge. Mook- 


tears, who formerly had no legal status in 
the Civil Courts, were competent to exe- 
cute vakalutoamahs on behalf of their 
principals, and Act XX of 1865 has 
made uo alteration in the law in that 
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respect. The order, therefore, which the 
Judge has mnde restricting the power of 
sigving vakalutnamahs te three specified 
mooktears, must be withdrawn, 

At the same time itis necessary to pro- 
vide against two misconceptions which 
appear to exist in the mind of the petitioner 
himself. 
ity (under the particular certificate which 
he holds) to act in the Civil Courts. Sec- 
tion Ll of the Act states that “ mooktears 
duly admitted and enrolled as aforesaid 
may, subject to the conditions of their cer- 
tificates as to the class of Courts in which 
they are authorized to practise, appear and 
act‘in any Civil Court.” But this petitioner 
has no certificate authorizing him to appear 
in any Civil Court; he has only, under 
special circumstances, an authority to prac- 
tise in the Criminal Courts of the District. 
He is not, therefore, gud mooktear, authorized 
to do any act in the Civil Courts. 

The second misconception in’ his mind 
is, gua mookteac under Act XX of 1865, 
that be is authorized to appoint a vakeel. 
That is a mistake. Any person may hold 
a power of attorney, and, as such attorney, 
may sign a vakalutnamah and appoint a 
pleader to appear for his principal. 

The Judge’s order will, therefore; bo set 
aside, and he will take care to let it be 
understood that not merely authorized mook- 
tears but that other persons generally are 
at liberty to appoint, pleaders by vakalutna- 
mah. 





The 20th May 1867. 
Present: ` 
The Hon'ble L. S. Jackson, Judge. 


Sections 16 and 19 Act XXIII of 1861 
—Forgery and Perjury. 


Hurronath Roy and others, Petitioners. 


Baboo Kalee Mahun Doss for Petitioners. 


Under Sections 16 and 19 Act XXIII of 1861, Civil 
Courts have power to refer to Magistrates or to make 
commitments to the Sessions in-cases of perjury or forg- 
ery, only when they have come to some conclusion in 
respect of the guilt, of the party conceraed or the truth 
or otherwise of the document or evidence. 


Tus isan application of Hurronath Roy 
and others who were defendants in a suit 
brought’ by Sreeshteedhur Doss. The 
plaintiff, alleging himself to be a mokururee- 
dar, sued to have his mokururee right de- 
clared. On the special appeal of the de- 
fendants, this Court remitted the suit to the 
Lower Appellate Court (the Priucipal Sud- 


One of these is that he has author-- 


‘der Ameen) in order to determine whether 
the document filed by the plaintiff was a 


fabricntion. The Principal Sudder Ameen, 
it seems, thought it necessary, without first 
determining the appeal, to institute an en- 
quiry, as he says, whether the document 
filed by the plaintiff was a forgery, or the 
written statement put in on behalf of the 
defendants and verified on their behalf by 
their mookfear was untrue, and he required 
the attendance of the mooktear. The 
mooktear uot attending, the appeal was 
struck off the file, and the defendants were 
required to appear in person. 

A’ special appeal las been preferred 
against the order striking the appeal off the 
file, and the petitioners now come before this 
Court by way of motion seeking to have the 
order for their personal attendance quashed. 

By Section 16 Act XXII of 1861, 
“ when, in any case pending before any 
“ Cout, any witness or other person shall 
“ appear to the Court to have been guilty 
“of an offence described in Sections 193, 
* 194, 195, 196, 199, 200, 205, 206, 207, 
“208, 209, or 210 of the Indian Penal 
* Code, the Court may commit such person 
“ to take his trial for the offence before the 
“ Court of Session, or. after making such 
preliminary enquiry as may be necessary, 
“ may send the case for investiyntion to any 
“ Magistrate having jur isdiction,” &e. And 
Section 19 of the same Act provides that, 
“when, in any case pending before ‘any 
“ Conrt, there shall appear to the Conrt 
“ sufficient ground for sending for investiga- 
“ tion to the Magistrate, a charge described 
“in Sections 463, 471, 475, or +76 of the In- 
« dian Penal Code, which may be preferred in 
“ respect to any deed or paper offered in evi- 
« dence in the case, the Court may send the 
t person accused in custody to the Magis- 
“ trate,” &e. 


` Under these two Sections, Civil Courts 
have power to refer to the Magistrate, or to 
make commitments: to the Sessions in-cases 
coming under the XIth or the XVIIIth Chap- 
ter of the Indian Penal Code, but théy are to 
make orders of that kind when a wiluess or 
other person ‘shall appear to the. Court” to 
have been guilty of any offence, or when there 
shall “appear to the Court sufficient ground 
“for an investigation.” 


It seems quite clearly, I think, the mean-. 
ing of these Sections that the Civil Court 
must come to some couclusion in ‘respect of 
the guilt of the party concerned, or the truth. 
or otherwise of the document or evidence. 


| If, on heaving the appeal in this case, the 
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Priucipal Sudder Ameen had beon of opinion 
that the plaintif had produced a forged docu-- 
ment, or that the defendants had knowingly | 
tendered a falso written statement, he might 
have procecded under the 16th or 19th Sec- 
tion as the case might be. As the case 
stands, he has come to no conclusion. He 
has proposed to himself as a subject for 
enquiry, whether the plaintiff or defendants 
have committed one or other offence. With- 
out coming to any conclusion, he has 
struck tle appeal off the file snd proceeded 
with the Criminal investigalién. It appears 
to me that the order is clearly irregular and 
“not consistent with the meaning of the two 
Sections cited from Act XXIII of 1861. 

A special appeal has beeu preferred 
against the order striking the case off ihe 
file. It appears to me that the whole matter 
will be more conveniently considered when 
that special appeal comes to be heard; but 
that, in the meantime, the order directing the 
personal atiendance of the defendants ought 
to be suspended. I, therefore, direct that 
‘tho order be suspended, and that the record’ 
of the case be forwarded to this Court with- 
out delay. 





The 21st May 1867. 
Present: 
The Hon’ble J. P. Normau and 
Seton-Karr, Judges. 


Money-decree—Subsequent purchas- 
er—Mortgage—Marshalling securi- 
ties. 


W. 8. 


Case No. 1425 of 1866. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of West 
Burdwan, dated the 22nd February 1866, 
reversing a decision passed by the Moon- 
so a Bistopore, dated the 19th August 


Heni Mookerjee and waia (Plaintiffs) 
Appellants, 


versus 


Kisto Mohun Mookerjee (Defendant) 
bi Respondent. 


Baboo Bungshee Dhur Sein‘ for Appellants. 


No one for Respondent. 


Per Selon-Karr, J.--Case remanded for the Lower Court 
to find whether, when property hypothecated for a bond 
has passed to a bond fide purchaser, the same can be de- 
clared liable to satisfy such part of a money-decree on the 

bond as cannot be satisfied from any other source. 

Per Norman, J.—If A has a mortgage on two different 
estates for the same debt, and B has a mortgage on one 
only of the estates for another debt due from the same 


party, B has a right in equity to throw A in the | first 
instance for satisfaction upon the seeurity which he,-B, 
cannot touch, where it will not prejudice A's rights or 
improperly control his remedies. 

A purchaser of one of the estates has the same equity 
aS a mortgagee, 

Seton-Karr, J,—Iv this case the plaint- 
iff sued to confirm a deed of sale by which 
he purchased certain land from one Kanto 
Mudduk in Bysack 1268. The defendant, 
Kisto Mohun Mookerjee, - denied the 
genuineness of the plaintiffs deed of’sale, 
and pleaded that the land purchased by tho 
plaintif had been pledged as n security for 
a bond dated the 4th of Falgoon 1263, 
and it appears thatea suit was brought ou, 
this bond, in 1270, by Kisto Mohun,’ 
and a decree given on confession of judg- 
ment, 

Both the Courts have found the purchase 


‘of the plaintiff to be a valid purchase; but 


the Principal Sudder Ameen has held that’ 
the property-so purchased was hypothecated 
for the bond on which it appears that 
execution has been taken out, and the 
Principal Sudder Ameen has directed that 
the same be held liable to satisfy such part 
of the decree on the bond as cannot be satis- 
fied from any another source. 

The plaintiff appeals, and no one appear- 
ing for the respondent, itis urged ou us 
that the Principal Sudder Ameen has not 
entered sufficiently into the bond fides of 
the'mortgage which he all along impeached 
as collusive and to which he was no 
party. He also quotes a decision of the 
Full Bench, ‘page 315, Volumo I of the 
Weekly Reporter, ruling that a person ob- 
taining a simple money-decree, though cer- 
tain property be pledged for his debt, cannot 
execute it, but must proceed by a separate 
suit against a subsequent purchaser. 


I was at one time inclined to think that 
it might be unnecessary fo remand the case 
for any more distinct finding as to the col- 
Insiveness or genuiueness of the proceed- 
ings referred to iu the bond. The Principal 
Sudder Ameen does certainly seem to have 
thought that the proceedings in the bond 
case were all regular, but he does so simply, 
because the stamp paper was bought by the 
obligee and without really trying the point. 


The case of the Full Bench .quoted seems 
to me in point with the present, and under 
it we might perhaps be justified in revers- 
ing the decision of both the Courts, iu 
directing that the decree cannot be executed 
against the property purchased by the plaint- 
iff, and in ruling that the holder of the 
decree on the bond, might, if he thought 
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fil, bring a fresh, suit against the plaintiff 
in order to enforee his decree on the pro- 
perty purchased. 

Kisto Mohan, though summoned as a 
witness, lins never appeared and has nof 
thought fit to appear as respondent 
before us, and looking to the peculiarities 
of this litigation, I am not prepared to 
reverse tho decree at once. I would remand 
the ease for the Principal Sudder Ameen 
to find clearly, frst, whether the tran$action 
‘on the .hond is regular, genuine, and bona 
Jide; and, nem, if it be so, whether under 
the decree tho defendant can haven licn on 
the property which it is now found has 
passed to another and a bond fide purchaser. 

Norman, J,—If I understand the facts of 
this case rightly of which I am not quite 


certain, they are that the defendants having. 


-obtained a common money-decree on a bond 

dated the 4th Falgoon 1263, against Kanto 
Mudduk, sought to execute it against certain 
property. 

The plaigtiffs. intervened under Section 
246, and their intervention was rejected by 
the Principal Sudder Ameen. 

They then brought this suit, alleging 
that they had purchased the proper ty from 
Kanto Mudduk under a decd of sale in 1268, 
und praying that their rights might be de- 
clared as purchasers. The first Court says 
that the suit is for possession. 

‘Lhe Principal Sudder Ameen, on appeal, 
found that the plaintiffs’ purchase and the 
iustalment-bond of the defendants are genu- 
ine, but, as other items of property are 
pledged under the instalment-bond by Kanto 
Mudduk to the defendant, the Principal 
Sudder Ameen declared that the ‘plaintiffs’ 
possession should be confirmed on their pay- 
ing so much of the debt as would remain 
due after the properties comprised in the 
bond should have been sold by the defendants. 


It is quite possible that the order of the 
Priucipal Sudder Ameen may be strictly 
just and equitable. The facts may be such 
ns to bring the case within the rule stated 
in Story’s Equity Jurisprudence, §§ 633, 
642, 643. He says :—‘ The general principle 
© is that one party has a lien on or interest 
“in two funds for a debt; and another 
“ party has alien or an inter est in one only 
“ of the funds for another debt; the latter 
“has aright in equity to compel the former 
“to resort to'the other fund in the first 
« instance for satisfaction, if that course is 
“* necessary for the satisfaction of the claims 
“of both parties, whenever it does not 
“trench upon the rights or operate to the 


“prejudice of the party 


entitled to the 
“ double fund.” 

“If A has a mortage upon two different 
‘ estates for the same debt, and Z has a mort- 
“gage upon only one of the estates for an- 
“other debt, B hasa right to throw’ A in 
“the first instance for satisfaction upon the- 
“security which he, B, cannot touch, at 
“luast where it will not prejudice Æ’ s rights 
“or improperly control his remedies.” 

Of course, a subsequent purchaser of one 
of the estates has justas great au equity 
as an iucumbrancer. 

As to the third point taken in the grounds 

of appeal, wiz. that the defendant could not 
bring the property to salè iu execution of a 
simple money-decree supposing the defend- 
ant’s purchase to be ineffectual-as is apparent- 
ly the case under the precedent cited, his 
right as a pledgee under the instalment-bond 
still subsists. An issue on that right las 
been tried and found in his favor, and there- 
fore the decree must declare his right. 
, The Principal Sudder Ameen has made a 
declaration which may be substantially just 
and right as to the respective rights of the 
parties. The doubt I have is, whether, in 
doing this, he las not gone beyond the issues 
raised before him. I am not satisfied that 
he enquired or had an opportunity of ascer- 
taining whether, by declaring that the 
defendant must resort in the first instance 
to the other properties, he was not prejudic- 
ing his rights or improperly controlling 
his remedies. 

On the other hand, no appeal has been 
presented specifically against this portion of 
the Principal Sudder -Ameen’s order except . 
so far as the last ground touches it. 

We might vary the decree of the Princi- 
pal Sudder Ameen by deelaring the plaint- 


if’s rights under his deed of purchase, to 
be subject to the lien and right of the 
defendants under the bond of 1268, leaving 
those rights-to be afterwards adjusted be- 
tween the parties. ° 

But, on the whole, we think it best -to 
remand the case to the Principal Sudder 
Ameen, as we dre not quite satisfied that 
the genuineness of the defendant's bond 
has been fully tried. 

Should the Principal Sudder Ameen make 
a special decree as he has done here, instead ` 
of simply declaring the rights of the parties, 
he should record his reasons for doing so, . 
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The 22ud May 1867. 
Present: 


The Hon'ble H. V. Bayley and A. G. 
Macpherson, Judges. 


Section 206 Act VIII of 1859 — àd- 
justment through Gourt— Instal- 
ment. ' 


Case No. 13 of 1867. 


Miseellaneous Appeal from an order pass- 
ed by the Judge of Beerbhoom, dated the 
3rd December 1866, reversing an order 
passed*by the Sudder Ameen of that 
District, dated the 10th April 1866. 


Muddun Mohun Mitter (Decree-holder) 
e Appellant, 


_ versus 


Bibee Peer Bukshun (Judgment- debtor) 
Respondent, 


Baboo Kishen Succa Mookerjee for - 
Appellant, i 


Moulvie Syud Murhumut Hossein for. 
Respondent, 


_ The suing on a kistbundee in Court does not neces- 
sarily make it the instrument of a public adjastment 
through the Court within the meaning of Section 206 
Act VIII of 1839. 


Bayley, J—Tu Lower Appellate Court 
is, we think, wrong in this case. The suing 
on a kistbundee in Court does not necessarily 
make it the instrument of a public adjust- 
ment through the Court, such as is contem- 
plated by Section 206 of Act VIII of 1859. 
“ Such adjustment,” says the law “ must be 
“ made through, or be certified to, the Court 
“ by the person in whose favor the decree 
“ has been made, or to whom it has been 
“ transferred.” 
have been observed here, 


Farthgr, the very kistbundee which the 
debtor now puts in in satisfaction, and which 
the Lower Appellate Court has accepted, was 
_ that kistbundee- of which in the decree- 
holder’s suit upon it, the debtor denied exe- 
cution, the result being the dismissal of the 
decree-holder’s suit as against this debtor. 


We thivuk the decision of the Judge is 
wrong, and accordingly reverse it, „decreding 
the appeal with costs, 


Neither of these processes: 


The 22nd May 1867. 
» Present: 


The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 


Possession—Title. 
Case No. 3340 of 1866. 


‘Special Appeal from a decision passed by 
ir, W. Wright, Judge of the Small 

- Cause Court, exercising the powers of a 
Principal Sudder. Ameen of Cuttack, 
dated the 25th September 1866, affirm- 
ing a decision passed by the Moonsiff of 
Phamnnggurs, “dated the 22nd December 
1865. 


Gopeenath Doss and others (Defendants) 
Appellants, 


VETSUS - = 


Dyanidhee Soondura Mohapattur (Plaintif) 
o Respondent. ` ` 


Baboo Umbika Churn Banerjee for 
Appellants. 


Baboo Mohinee Mohun Burdhun for 
wi Respondent. 

A person in possession with a bad title is entitled to 
remain in possession until another person can disclose a 
better title. 

Glover, J.—Tue plaintiff in this suit 
holds a decree against one of three brothers, 
The defendant has a decree agninst the 
remaining two. The plaivtif sued to ro- 
cover possession of his judgment-debtor’s 
share of the property which was admittedly 
in the defendant’s posséssion. 


» The defence was that the plaintiff's: decree 
_was a collusive one. But the Principal 
Sudder Ameen, upholding the decision of the 
Court of. first instance, held that the defend- 
ant, whose owa decree had been found by 
the Moonsiff to be collusive, was not in a 
position to allege fraud on the part of the 
plaintiff, being ix part delictu. 

The ground of special appeal is that the 
Principal Sudder Ameen ought to have 
tried the- point, and we think that the 
objection must be allowed. The special 
appellant is: admittedly in possession, and 
the special respoudent seeking to oust him 
from possession is bound to prove a better, 
title. The title he produces is his decree, 
aud this is impugned by the defendant, 
appellant. Clearly, the special appellant 
had a right to have this question decided ; 
for if his ‘decree were proved fo be collusive, 
plaintiff would have no case, and the defend- 
aut, however bad his own title might be; 
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would be entitled to remaid in possession 
until some one disclosed a better title than he. 
It would be no answer to defendant's allega- 
tion of fraud to show that he was ‘himself 
in no better position, because he being in 
possession of the thing sought to be recover- 
ed,'is for the time master of the situation, 
and can only be ejected on the strength of 
his assailant’s title, and not on account of 
the weakness of his own right, 


. This case ‘mat go back for a decision on 
this point ; if it be found that the plaintifi’s 
title on the deeree is good, he will be able 
to recover from the defendants whose decree 
has been found to be, dollusive, but not 
otherwise. Costs will follow the result. 


i The 22nd May 1867. 
Present: 


The Hon’ble F. B. Kemp and-F. A. 
Glover, - Judges. 


Pre-emption—Evidence. i 
Case No. 2314 of 1806. 


Special Appeal from a decision passed by 

; the Principal Sudder Ameen of Bhaugul- 
pore, dated. the 4th June 1866, affirming 
a decision passed by the Moonsiff of that 
District, dated the 17th ‘August 1865. 


Hunsraj Singh (Plaintiff) Appellant, 
versus 


` Choka Singh and others (Defendants) 
Respondents. 


Mr. A. Sevestre for Appellant. s 
Baboo Nil Madhub Sein for Respondents. 
‘In a suit to enforce aright of pre- emption, where 
there is evidence in support of the pre-emptor's state-- 
ment of price, the Court is justifiede in proceeding on 
that evidence alone without calling on the purchaser to 
take oath to the amount of purchase-money. 

Glover, J.—Tue only question involved 
inthis special appeal is one regarding the 
Mahomedan Law of Pre-emption. Mr. Seves- 
tre for the special appellant contends that; 
according to the Hedaya, where a purchaser 
and a claimant differ as to their statements 
of the price fixed on the property, the asser- 
tion of the purchaser should be verified on 
oath and preference givén to it. 


This contention appears to us to be in no 
way warranted by Mahomedan Law. No 
doubt, it ig laid down in the Hedaya ( Volume 
III, page 577) that where there is no other 
evidence, the assertion of the purchaser must 
be credited in 


preference to that of the | 


claimant, and that only the purchaser need .- 


be-put on his oath. 


But, inthis case, there was evidence in 
support of the pre-emptor’s statement of price, 
and the Principal Sudder Ameen was, there- 
fore, justified in proceeding on that evidence 
alone, without calling on the purchaser to 
take oath to the amount of purchase-money., 


His decision on this point was one of fact 
with which we cannot interfere in special 


appeal. 


The case of Hunsraj Singh versus Rash 
Beharee, 7 Weekly Reporter, 2)1, is analo- 
gous to this, and was decided bya Division 
Beuch of this Court on the 28th February 
last. Following this precedent, we dismiss 
this special appeal with costs. : 


The 22nd May 1867. ° 


Present: 


The Hon'ble W. Mar kby.and C. P. Hobhouse, 
Judges. 


Forma pauperis—Stay of proceedings 
in Appeal. 


In the matter of the petition of Khodejoon- 
issa, defendant, appellant, in Regular 
Appeal No. 292 of 1866, praying for a 
rule'on the plaintiff, respondent, to show 
cause why all further proceedings in this 
suit should not be stayed, and why the 
said plaintiff, respondent, should not be 
dispauperized. 


-~ Mr. R. T. Allan for Petitioner. 


Where ‘a respondent: is allowed in the Lower Conrt 
to sue in formå pouperis, the High Court will not set 
aside that order on motion on the ground that it has 
been improperly obtained. 


Nor will the High Court, on the application of the 
defendant, stay all proceedings in the appeal on the 
ground that the plaintiff has ‘no interest in the suit, that 
being a question which can more properly be raised in 
the suit or appeal itself. 


Markby, J.—I varxx both these Appie- 
tions ought to be refused. 


The first which Mr. Allan has made is» 


‘that the defendant should be dispauperized 


on the grouud that facts have been discover 
ed since the permission to sue iz forma par- 
peris was granted, which show that he is 
‘not, and never was, entitled to carry on any 
proceedings as a pauper. Now, it appears 
that no order whatever, permitting the, 
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‘plaintiff to sue or carry on any proéeedings 
in forma pauperis, has been made.by this 
Court, because he appeays here not as appel- | az 
lant-but as ‘respondent ; and the ouly order 
that has been made in the case is the ‘order 
in the Court below that he should be allowed 
to carry on the suit there àg a pauper.: It 
is, therefore, cléar that the only rule which 
we could grant wonld be to show why ‘the 
order in the Lower Court should not be set 
aside.. That, I think, we have no power to 
do, That order is expressly declared by 
Section 811 Act VIII of 1859 to be not 
subject to appeal; and if that order was 
obtained improperly, the proper course is to 
‘apply to the Court which made the order. 
_We have no jurisdiction to set aside the 
final order of a Lower Court on any such 
ground. 


The other application made by Mr. Allan 
was to stay all proceedings in the- appeal on 
the ground that the plaintiff bas no interest 
in the suit. That is, in fact, asking us to 
try on this rule a question which goes to the 
merits ofthe whole suit. I do not think we 
ought todo that. If there is anything in 
the allegations which Mr. Allan has made 
to-show that the. plaintiff has no interest 
in the suit, there are proper recognized modes 
for bringing ‘them forward in the course 
of the regular proceedings in the suitor the 
appeal. “But I do uot think that we ought, 
or indeed that we aould, by a collateral pro- 
ceeding of this kind, try a question which can 
ouly properly be raised i in the. suit or the 
appeal itself, , 


Hobhouse, J. J.—I concur with my learned 
colleague, and have nothing further to add 
onthe question as to the plaintiff being 
allowed to sue in forméd pauperis. 


On the other point I wish to add. just a 
few words. They are to this effect :-—Under 
the law certaiu objections must be made in 
appeal before the Appellate Court ; and 
though I understand that these objections 
have not been taken in this instauce iù this 
particular form, yet, of course, Mr.. Allan, or 
whoevereacts for the appellant, will be at 
liberty to state these objections at the time 
“when the case comes on for hearing s and if 
the Court, which then hears the case, should 
think fit to admit ‘these objections, then 
there would be a new objection taken, and 
tliat- objection would be tried and deter mined 
by the Court at that time. .Such au objec- 
tion cannot be tried by this Court ‘simply as 
a preliminary question, ` 
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The 22nd May 1867. 
«© Present: 


The Hon’ble H. V. Bayley- ond phuinbonnath 
: - Pundit, Judges, ; 
Deposit of rent under Act VI of 1862 
B.C. (to what cases applicable). 
Caso: No. 227 of 1867 ‘under Ast x of 

1859. | 


Special Appeal from a decision jia by 
the Additional Judge of Chittagong, 
dated the 4th December 1866, affirming 
a decision passed by the.Deputy Collector 
„of. that District, dated the 5th June 1866. 


Shaikh Mahomed Shuhuroollah Chowdhry 
(Plaintiff) Appellant, © 


ver, SUS 


Mussamut Roomya Bibee and others . 
(Defendants) Respondents. 


Baboo Bama Churn Banerjee for 
s Appellant. . 
r. R. T. Allan for Respondents. 2 


Act VI of 1862 B. C. applies to cases where the 
amount which the ryot thinks due is deposited by him, 
and the landlord may either accept it or sue for what- 
ever he himself may deem due to him for the samo 
period for which the deposit is made; but not to suits for 
rent for the year preceding that for which the deposit 
is made, ' 

Bayley, J.—In this case special appellant 
had caused the putnee of his putneedar to 
be-sold for arrears of rent due to him for 
the year 1224 Mughee. 

The putueedar sued for the reversal of this 
sale, and deposited the rents of the ycar 1225 
in the Collectorate under the provisions 
of Act VI of 18620f the Bengal Council. 

‘The sale beiug reversed, special appellant 
sued in this case for the rents of the year 
1224 within three years of their becomiug™ 
due, but after’ six months from the date 
of the deposit by the putueedar,of the rents 
of 1225. 

The Lower Courts ‘dismissed . the’ special 
appellant’s suit, on the ground that under 
the law, when any, such deposit i is made. for 
any rent due before the time of, the -deposit, 
no action can be entertained for rents pre- 
ceding the date of deposit, unless ingsti- 
tuted, “within siz months of the deposit. 

After hearing Counsel and referring to the 
provisions. of the law, we are of ‘opinion 
that the Lower Appellate Court is- wrong 
in the interpretation and application of the 
law in this ease. 

Act VI of 1862 was intended to apply to 
ordinary cases where laudlords and tenants 


any 
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particular period, either with reference 
to rates or to the amount of previous pay- 
ments alleged to have been made, and denied 
to have been received,—to cases, in other 
words, where the amount which the ryot 
thinks due is deposited by him,—and the 
landlord may either accept it, or sue for 
whatever he himself may deem due to him 
Sor the sume period for which the deposit 
as made, ` 


In this cense, no deposit was or could be 
made for the year 1224. The deposit was 
for the subsequent year 1225, and the land- 
lord could not sue for the rents of the year 
1224 before the sale (caused by bim with 
a view of realizing those rents) had been 
reversed. But if such sale were not revers- 
ed before the expiration of six months 
from the date of the deposit for the subse- 
quent year made by the tenant, the landlord 
is not to lose his rents because he did not 
sue, as under such a state of facts he had 

. NO occasion to sue. , 


It is clear, then, that Act VI of 1862 does 
notapply to this case. The reut is sued 
` for within three years allowed by law, and 
therefore we remand the case to the Court 
of first instauce to re-try it on its merits 
with reference to the above remarks, 





The 22nd May 1867. 
Present; 


The Hon'ble H. V. Bayley and Shumboonath 
Pundjt, Judges. 


Hindoo Law (Mitakshara) — Parti- 
tion, » 


Case No. 118 of 1867. 


Special Appeal from a decision passed by 
‘the Principal Sudder Ameen of Gya, 
dated the ard October 1866, affirming a 

- decision passed by the Moonsiff of that 
District, dated the 22nd March 1866. 


Lalla Sreepershad (Plaintif) Appellant, 


versus ` 


Mussamut ` Akoonjoo Koonwar and others 
. (Defendants) Respondents, 





Baboos Hem Chunder Banerjee and Roop- 
nath Banerjee for Appellant. 


Baboos. Sreenath Dass and Kishen Succa 
Mooherjee for Respondents. 


Under the Mitakshara Law, there may be a partition 
of an estate without a regular separation and actual 
division of lands, 


Bayley, J—TVae plea on special appeal 
here is that the plaintiff has sufficiently 
proved that he was a joint sharer in the 
property in dispute. 

The Lower Appellate Court finds asa 
fact that special appellant has entirely failed 
to prove that his ancestor or he himself: 
ever held any property joinély with the 
ancestor of the deceased father of the female 
defendant, or with her father. It is found 
in distinct terms that the father of the fe- 
male defendant and Ais ancestors held dis- 
tinctly and separately their own property, 
without intervention or share on the part of 
the plaintiff and his ancestors. . 


Tt is to be observed that plaintiff claims to 
inherit the property of the father of the 
female defendunt to her exclusion, on the 
plea of there being a joint family property. 


Plaintiff, the special appellant, quotes two 
precedents of the Agra Sudder Court, page 
357, Volume 9 of 1854, page 879, 29th 
June 1865, ruling that, in a fumily governed 
by Mitakshara, in order to entitle a female 
to succeed, the partition required by the 
law must be n regular separation and 
division of lands, aud not simply a divi- 
sion of estate and proceeds. We always 
pay the ntmost deference to the decisions 
of that Court, but legally we are not bound 
to follow them, and decline to go to the 
length it has done in those cases., 


The special appellant also quotes a case 
decided by this Court, entered in page 78, 
Weekly Reporter, Volume V. It does not, 
we think, go to the extent of the decisions of 
the Agra Sudder Court as to necessity for 
definite partition of all lands, but if it did, 
the facts are notas shewn to the facts of 
this case. 


There is, however, a still stronger easy 
against special appeal’ not cited to us_be 
special respondent, Weekly Reporter, Volume 
VI, page 139, which goes through all the 
cases. 

Under these circumstances, we dismiss 
this special appeal with costs. 


Avis Usva are AULEEUIEG De 
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The 28rd May 1867. 
Present: 
The Hon'ble G. Loch and A. G. Macpherson, , 
Judges. 


Mahomodans—9nus probandi — Pur- 
chase in son’s name -during father’s 
life-time -Appeal — Additional evi- 
dence. ` 

Case No. 3244 of 1866. 


Special Appeal from a desision passed by 
Mr. L. W. Hutchinson, Principal Sud- 
der Ameen of Fureedpore in Dacea, dated 
the 4th October 1866, affirming a 
decision passed by Baboo Umbika Churn 
Mitter, Moonsiff of that District, dated 
the 19th May 1866. 


Golam Mukdoom (Defendant) Appellant, 
* versus 


Mussamut Hafeezoonissa (Plaintift) 
others (Defendants) Respondents. 


Mr. W. M. Bourke and Baboo Kalee 
Mohun Doss for Appellant. 


_ Baboos Pearee Lal Ray and Issur Chunder 
Chucherbutty for Respoudents, 


Semble —Among Mahomedans, where a purchase is 
made during a father’s life-time in the name of his son 
while living in the father’s house, there is no such® pre- 
sumption as arises in the case of a similar purchase male 
in the life-time of the father of à joint Hindoo family: 
and the onus is not on the son to prove that the 

urchise was uot made really for and by the father, 
ut by the son for himself and with his own funds. 

The parties in an appeal are not entitled as of right 
to put in additional evidence. The Appellate Court may 
allow additional evidence io certain cases ; but a 
special appeal will not liein the event of the Court 
refusing to allow it. 

Macpherson, J—Tae plaintiff in the ori- 
ginal suit (a yespoudent before us now) 
claimed certain property as inherited by her 


from her deceased husband, a Mahomedan, 


The appellant (one of the defendants) is 
a son of the deceased. He pleaded a will. 
which he alleged his father made; and he 
also pleaded, as to certain parcels of pro- 
perty specially named, that they never had 
belonged to his father, but were the absolute 
property of him, the defendant, ednieed 
by his own separate means. 


Both the Lower Courts decided in favor 
of the plaintiff; and the Lower Appellate 
Court directed that the appellant should be 
criminally prosecuted for uttering a forged 
document (the alleged will), aud “for giving 
false evidence. 


In special appeal, it is contended that, as 
regards the property claimed as his own by 
the appellant, the Lower Court has erred in 


and, 


. 


this,—that it has arrived at the conclision 
that the property in question, belonged to 
‘the father, by wrongly treating the case as 
if it were one between Hindoos and throwing 
on the appellant the onus of proving that 
the purchases made during the father’s life- 
time in the name of his son, the appellant, 
and while he was living in his father’s 
house, were purchases not made renlly for 
and by the father, but were purchases made 
by. the son for himself and with funds which 
belonged to himself. If the Lower Court had, 
in-truth, dealt with the ease in this manner,’ 
there is no doubt if would have been wrong. 
But we think it quite clear that it has not so 
dealt with it, The’Coutt, after referring to 
certain bills of sale (relating to the proper- 
ties in question) made out in the appellant’s 
name, says :— But these documents have 
“ no witnesses, or rather no witnesses had, 
‘‘ proved that the lands covered by the 
“ documents, were bought with the fuuds 
“ supplied by Gholam Mukdoom (the appel- 
“ lant); nor is there evidence enough that 
* he held these lands apart from his father’s 
“property. There is sufficient evidence on 
“record that he lived in commensality with 
“ his father who was in the habit of purchas- 
“t ing property ju the name of his son. The 
“* Moonsiff was right in not giving him any ` 
“ lands on the strength of the aforesaid 
documents.” The Moonsiff whose decision 
is thus approved of by the Appellate Court, 
was of this opinion :—“ That these properties 
“ were acquired during the lifetime of the 
‘* deceased, and were under his management, 
“while the aforesaid defendants (appellant 
“ and his wife) lived in commensality with 
se him, and that these properties were held 
“in possession by Cassim Ali (the father) 
“ as long as he lived, hus been proved by the 
“ evidence of witnesses ; ; and these facts the 
“ defendants connot deny.” Further on the 
Moonsiff says :—‘ The one circumstance of 
“these documents beariug the names of the 
“ defendants (appellant and his wife) does 
“ not establish that these properties belong to 
“them, It bas been proved by the evidence 
“ of witnesses that Cassim Ali (the father) 

“acquired properties in the name óf his sou 
“ (the appellant) from the.time when he 
t was young.’ 


It appears to us that the Lower Appellate 
Court endorsed and adopted the finding of 
the Moonsiff, and that it was not upon “the 
application of any principle of Hindoo Law 
‘that the question was decided. Both the 
Courts held that upon the evidence it was 
proved that the property belonged to the 


‘ 


‘Court, 
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father. And we think they were quite 
‘right in treating the property as the father’s, 
without any special evidence that the funds 
_with which the purchases ^ were made were 
‘his own, if the facts proved .were such as the 
Moonsiff and the Lower Appellate Court have 
found ‘them to be. 

The- next objection is that the Lower 
_ Appellate Court was wrong in not allowing 
‘ the appellant to file a document which had 
not been put in evidence in the Moonsiff’s 
and which thé.appellant prayed the 
Court to admit under Section 355 of the 
Code of Civil Procedure. But the parties 
in an appeal are not entitled as of right to.put 


“in additional evidence. The Appellate Court 


may allow’ additional evidence in certain 
“easés; but a specisl appeal will not lie in 
the event of the Court refusing to allow it. 


, This point has been expressly decided al-. 
, ready in the case of Beckwith versus Kisto 


-Jeebun Buckshee (Marshall’s Reports, page 
278), and. we entirely conéur in thé decision 
`of the Court in that case. 

- As regards .the lust objection ‘raised by 
‘the appellant, we shall only say that we 
fail to see that the Lower Court has put any 


- interpretation upon the’ documents in ques- 3 


tion, which’ they ' do not tairly aùd legiti 
mately bear. | 

The appeal is, therefore, dismissed with 
cosis. | 


_ The 27th May 1867. 
Present: 


_ The Hon’ ble H. V. Bay ley aud W. ay 
Judges. ° 


Plea of non-jurisdiction—Casts. wae 
Case No. 243 of 1867. 


Special. Appeal from a decision Tai by 
the Principal Sudder Ameen of East 
Burdwan, dated the 1ith December 1866; 
reversing a decision passed by the - Moon: 
siff of that District, dated the -6th 
November 1865. - i 


Nobeen Kislien Mookerjee (Defendañi) - 
Appellant, 
ver sus 


Slib, Pershad ' Pattack (Plaintifty 
Respondent. 


Baboos Umbika Churn Banerjee and Nubo 
Kishen, Mvoherjee for Appellant., 


REPORTER, tiurvngs. | LYOL YLL 


Baboo Kishen ‘Sucea Hookerjee. ee ` 
Respondent, i 


The plea of non-jurisdiction may be taken at any 
stage. 

Where the plea was ‘taken i in special appeal, each party A 
was made to bear his own costs. . 


Bayley, J.—Tais isa case brought in 
a Civil Court for restoration to possession ; 
and on a comparison of the plaint, we find 
that the relationship of Jdndlord and tenaht, 
and all such other particulars as Yender 
this a case to be tried under Clause 6 
Section 23 Act “KX of 1859 and iu the 
Revenue Courts, are apparent on -the faco 
of the plaint, : 

We consider, PEE E that there has 
been no jurisdiction whatever in the Lower 
Courts. 

It is urged on the ‘other hand, that this 
plea of non-jurisdiction was not taken at 
‘any previous stage. 

“But the plea is one whith the concuirent 
decisions of the High Court have held may 
be taken at 1 any stage. 

« In this view, we reverse the decision 
below ; but we think that it is a case, where - 
each party should”bear his owu costs. 


Judgment below reversed 3 each party 
to béar his own costs. 


Markby, J.— I concur in “ihiajudgment 


The 27th May 1867. 


Present: 


| The How’ble W. Markby and O, P. Hobhouse, 


Judges. * 
Joint Hindoo Family—Loan—Ances- f 
tral debt. 
wade ` Case No. 3026 of 1866.- 


Special Appeal from a decision passed by 

` the Judge of Sarun, dated the 14th 
August 1866, reversing a decision passed 
by the Principal Sudder Ameen of that 
District, dated the 2\st August 1865. 


Buldeo Ram ‘Tewaree (Plaintiff) A insti, 
VETSUS 


‘Somessur Pauray and “others (Defendants), 
Respondents, 


Baboos Kalee Kishen Sein aud ` Mokesh 


T Chunder Chowdhry for Appellant,- 


18.57. | Civil 


Baboos Tar arucknath Sein, and Chunder 
Madhub Ghose for Respondents. 


Where ‘money wag borrowed: by a “neat relative’ of a 
joint Hindoo family, holding part of the ancestral prs- 
perty and appearing ‘before the world as a co-parcener 
of the family, to pay off a bond-fide ancestral debt, ‘the 
loan was held to be a family and not a personal debt. 


Hobhouse, J.—DEFENDANTS, special re- 
spondents, nre members of a Hindoo family 
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| 
Somessur. 


l 
Bagirut 
deceased without issue. . 


In case No. 208 of 1863, decided in regu- 
lar appeal by this Court on the 19th January 
1864, by which all parties to this present 
suit are bound, it was found that the above 
family had liyéd in commensality and joint- 
ness of estate. f 


This fact being so, it is-admitted, that, 
during the co-parcenership of Bugwan and 
Purmessur, certain debts were- iucurred 
for the Purposes of the joint family ; ; that 
decrees of Court were. outstanding in satis- 
faction of these debts ; and that, in execution 
of these decrees, certnin portions of the 


joint family estates were advertised for 
sale. 


At this jancture, Bugwan and Purmessur 
were deceased, and the joint family was, 
therefore, made up of the three sons of 
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| -Bagwan and of Busgita,, the widow of Par- 
messur; and thése four persons were record- 
-ed as judgment-debtors. x 
This being so, Busgita had recourse to 
plaintiff, special appellant, Buldeo Tewaree, 
and on the 17th September 1860 executed 
an ikrarnamah in his favor by which’ she 
purported to borrow Rsy 1,200 from him on 
this wise. 


In all, Rs. 1,200 

According to theeagreement, the plaintiff 

deposited the rupees 875-11 in Court to the 
jointeredit of Busgita and the three other 
| tdi, but, by a series of pro- 
ceedings which it is not necessary to detail, 
| whilst the joint family estate was not sived 
from sale, the rupees 875-1] were yet paid 
to one Nordessur Pershad and another ‘in 

satisfaction “of other, ancestral debis due 

from the joint family.’ any 


Plaintiff's money having been thus ap- 
plied in payment of the ancestral debts of 
a joint family, he sues to recover it, i e. 
the rupees 875-11, from the representatives 
of that family 7. e. from Somessur and the 
other two brothers and Busgita, defendants, 

‘Phe’ Courts below have found, first of all, 
that the suit is barred by the application of 
the Statute, res adjudicata, Section 2 Act 
VIII of 1859 ; and, secondly, that the debt, 
having been contracted by Busggita alone, 
is not a debt for which the repr esentatives 
of the joint family are liable. 

The point in dispute in the suit No. 203 
of 1863 was whether or not Bugwan and 
Purmessur had lived_in .co-parcenership or 
in partition, -and this was the only point 
determined. © °¢ 

The point in dispate 1 now is, whether 
or not Bugwan and Purmessur having lived 
in co-parcenership, and Busgita as one of the 
menibers of a joint family, having borrowed 
money to satisfy, and which ditl- satisfy, an 
ancestral débt of that family, the represen- 
tatives of that family, having received an- 
cestral assets sufficient, are liable for tho 
debt,’ i. e. whether or not it is a charge 
upon the joint estate. 

Whilst, therefore, it is clear that the re- 
spective causes of action’ in this present and 
in the former suit are different, and that the 
point at present in issue now has not been 
before heard and determined and so that the 
suit isnot barred by the application of Section 
2 of the Statute, it remains for us to deter- 


For private purposes ae 
To save the joint family 
estate advertised for sale. 


ze Rs: 324-5 
» 875-11 
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mine whether or uot the Court below was 
in error in its finding on the point now in 
"+ issue. 


To clear the way, I find, as facts admitted, 
Jirst of all, that there was and is and ever 
‘has been a ‘joint family; secondly, that 
Bugwan and Purmessur were at one 
time ‘the representatives of this family; 
thirdly, that during’ the co-parcenership of 
those persons a debt, represented by a sum 
of rupees 875-11, was incurred for the 
purposes of the joint family ; fourthly, 

_ that ‘this’ debt was outstanding when 


-  Busgita and the other epresent defendants 


- became the representatives of the joint fami- 
ly; fifthly, that Busgita borrowed the money 
to pay this debt; siachly, that the money. 
was actually expended in such payment; and, 
lsaély, that defendants jave ancestral assets 
to meet the debt. : ` 


These facts being so, the only point 
‘to be decided seems to me to be fhis, viz.— 
Is, the-act- of Busgita in borrowing the 
money binding on the other members of the 
joint family; or is it only binding on herself? 
Is the debt.a personal or family debt? 

I think that the debt is a family debt, and 
is binding.as such. ` , 

I would observe in the first placé, that, 
amongst the obligations that are most bind- 
ing upon heirs of a Hindoo family is. the 
obligation of an ancestral debt, and that, 
amongst families governéd by the Mitak- 
shara, this obligation is regarded as well 

-as a sacred aso legal obligation. 


» And it seems tome to follow from this 
that if there is one purpose more than 
auother for which a member of a joint 
. Hindoo family, especially under the Mitak- 
shara, might pledge the family credit, it 
would be for the. purpose of paying the 
ancestral debts. ” Dak l 
Iam aware that, under the Mitakshara 
and under the special facts of the case, 
. Busgita is not and never was, iu “the sense 
of co-parcenership, a member of- the ‘joint 
family,—ns a childless widow she was simply 


in the position of a pensioner, entitled to. 


maintenance. : Š 


But still'she was de facto n member of.the 
family, aud at the time of contracting the 
loan she was an active and ‘ostensible mem- 
ber; for she was, as it is admitted, thew in 
possession of a part of the family property, 
and stood before the world as one of several 


judgment-debtors, all the, members of the. 


same family. 


- 54L et seq. and paras. 228- , 


| tested that there was 


Then, to the best of my consultation ofe, 


authorities, - I find 
Strange, Chap. VIII, pp. that, in the case of 
166-67. tae Ha . 
joint families, debts 
bond fide contracted 
for the legitimate 
purposes,—and it is 
not for a moment con- 
not stich a purpose 
here,—of w joint family are, by whatsoever 
member contracted, binding on the whole, 
and some authorities go tó the extent of de- 
claring that such debts, contracted even by 
a servant or dependant of the family, are 
binding. aan 
Tf, then, this‘may be so;—T do not say that 
it is s0,—in the case where the debt is con- 
tracted by a servant or dependant, the case 
is a fortiori far stronger where the person 
contracting is, as in this case, a de facto rela- 
tive and member, taking an ‘active public 
part in the family concerns at the time of 
the contract. - 
I think, then, that, looking to the facts that 
‘there was a bond fide valid ancestral debt 
outstanding ; that the money in question here 
was borrowed to pay that debt; that it was 
actually expended ia such payment, and that 
the ‘position of the person who borrowed the 
money was, at the time of borrowing, that of 
a near relative of the joint family holding 
part of the ancestral property and appearing 
before the world as a co-parcener of the 
femily, the Court below was in error in find- 
ing this to be a personal and not a family 
debt. f 
I would carefully abstain from laying 
down any gerferal rule; but I would say that 


Vivada Chintamoni, pp. 
33, 39 and 40. 
Vyavasta Durpana, pp. 


227. 


-in this particular case the money was bor- ` 


rowed legitimately by a de facto member of 
a joint family for the proper uses of the 
family,.and was, therefore, a debt due from the 
family, and not simply from the individual 
borrowing personally ;and in this view of 
the case I would reverse the judymént of 
the Courts below, and would decree this spe- 
cial appeal with costs in all the Courts and 
interest thercon. 

Markby, J.—I` concur in thinking that 
the plaintiff is entitled to a deerge ‘in this 
case. The mere fact that- the money was 
applied for the. benéfit of the defendants 
would not create any liability as between 
them. and the plaintiff’ Nor is there any 
evidence in this case either of any express 
authority given to Mussamut Busgita by the 
defendants: to borrow the money,. or of any 
subsequent ratification on their part of the 
loan, “If, therefore, the plaintiff can recover 
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at all, the case-must belong to that excep: 
tional class in which one person -can ‘svolun- 





. teor the petformance of -n service to another, 
aud thereby east upon hima liability with: 


out his consent. Such cases-are “very rare. 


But they are not ‘unknown ‘in „the English f 


Law, as, for instance, , where ‘a tradesman 
supplies necessaries to a man’s wife living 
apart from her husband ; and I ngree with 


“my brother Hobhouse that the authorities 


which he has referred to go.so.far as to. shew 
that, under the Hindoo; ‘Law, a` person in 
the position of Mussamut Busgita could, 
without any authority or ‘ratification, i Impose 
upon the joint family the liability of res 


paying this loan under the circumstances “of 


-e Muepheison, Judges." ,, e 
Claim to attached property — -Moórt- 
aS Lh, gage. GS i a 
E “Case No. 47 of GHA GA 


‘the Principal Sudder Ameen is ‘wrong. 
7 the objector whose claim has’ been disallowed 
-wished to, save the mortgaged property , from 


this case. 
“The 27th May’ 1867. 


`. Presents” 
The Hoi’ble G. ‘Loch and A. = 


Miscellaneous P TEA ån ‘niles pass- 


ed by the Principal Sudder- Ameen of. 


. East Bur dwan, dated the 21st November 
~I866. - oe a. ; ; 


Kishen Kishore „Ghose (Dosreeslioldet): 
Appellant, 


VETSUS n 


f Sreemutty Gaetree Debia (Judgment-debtor) 


and another (Objector) Respondents. ` 
Baboos Romesh Chunder Mitter and 


Mohesh Chunder Chowdhry for Appeliant. 


Mr. C. Gregory for Respondents... 


-An objector who wishes to save mor teaged property 
from salep is bound to pay “whatever the it ee is 
liable-to pay under the ‘decree. é ; : 


` Loch, J—Wr thiuk the order passed Ah 


sale, he was bound to pay whatever. the 
morigagor was.liable to pay under the decree. 
‘We reyerse the order ‘of the Principal 


— Sudder Ameen with costs 
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her 
‘the year- -1259, aud that they had been in 


avwvertyve hoe 


Wee Sean k 
t d 


hilain a, 


“The 28th May 1867, 
E e ee - Present : ` 


The Hou’ble H. v, Biyley and wW. Marky, 
ne ae Judges.” f 

Right: of. occupancy Molding under 
one of several, co-proprietors—Par- 
ties to a suit—Evidence enone 5 


` ‘in verified written statement)... _ 


Case No. 238 of 1867. 


Special Appeal from a decision passed by 
the “Principal Sudder Ameen of East 
Burdwan, dated the Tth December 1866, 
modifying a decision passed by the Moon- 
Sif of that District, dated the 80h 
N obember 1865. 


‘Méokta Keshee Dossee.and others (Pinti 


- -Appellants ci 


r 


me gi “ver SUS 


ioina Chuader Mitter and others (Defend- 


_ ants) Respondents., 


Baboo. Mutt; y Lall Mobkerj jee for Appellants. 


`. Baboo Poorno Chunder Shome: for ° 
: . Respondents. ` 


1 ‘ 


-À holding for 12 years uriðer ‘one of séveral ,co- pro- 
rictors gives ‘a right of occupancy under Section 6 Act 
X of 1859, provided tlic tenant has paid the rént, whick 
| payment “he (may, in the absence of fraud, make to any 


‘one of the co-proprietors whom he chooses, 


A Court cannot treat as a plaintiff, and compel the 
other parties to accept as a plaintiff, a party who re- 
mains on the face of the proceedings as a defendant. 

Statements made in a verified written -statément ofa 
party. are not admissible in evidence (Buyley, J. 
dubitante).. : 3 i 


Markby, jac this case the plaintiffs 
alleged (hat they were in possession of 3 


beegalis 8 cottahs of- land conjointly with 


one Bykuntnath and one Harish Chunder, 
and that they had been dispossessed by the 
defendant, Mokta Keshee Dossee,- in Bysack 
1264. For some reason or other which to 
me is quite unintelligible, they made Murish 
Chunder a defendunt in this ‘suit, 
Thereal-defendant, Mookta Keshee Dossee, 
alleged tiat Hurish Chunder let the lands to 
at a rent of rupees 8 per annum iu 


possession since that time, 

So far fag this allegation was relied on Qs 
a statūtory bar to the pluintif’s’ suit for 
possession, it :failed in thefirst Court, be- 
cause the defendiut failed to “prove. ‘that he 
had been in eee aoe more then 12 
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years, But the defendant (as far as I can 
gather) seems to’ have contended that, if 
Hurish, Churider did not let the lands to him 


“go long: ago’ as 1259, .still he bad beeni inj 


: possession ‘and paid rént:to the joint proprie- 
tors, whereby the relation ~of. landlord and 
“tenant. had been created between the joint 

X ‘propiietors. and himself. 


u In support of this latter view, the defend- 
‘ant. produced certain. dakhilas signed by 
- the plaintiff, Bykuntnath Roy; but (as T 
, nderstand ¢ the judgment of the first, Court) 
heither the. defendant nor any single witness 
ON: his behalf gave evidence | that these docn- 


‘ments -were,, genuine, and on this ‘ground 


i the, firat-Court rejected ‘them. 


The decision in the first Coutt- "was in 
Jarot: of the’ plaintiffs. The defendant 
‘appealed, sand the Lower. Appellate Court 
came to a, different conclusion, The import- 
ant words of the judgment are these :— 
‘Indeed the appellant (defendant) has not 
s Succeeded in, bringing any potlah in 
‘respect of” the dibputed land ; but from tlie 
ë dakhilas produced ` by him, “and the evi- 
s ‚denco of the, ‘respectable , witnesses, 
«i Shumboo “Chundér “Micièt, “Brojo, ahd 
‘others, whom they have examined, itis; 


ki established that defendant’s father, ànd on'| 


“hig death -the defendant, held possession 
Hor: the disputed land for upwards of 12: 


A “years, ` and “several ` respectable witueades, |; 


aia Gyaram’ | Chuckerbutty,  Taruck’ 
ane  Chuckerbutty, and others, -havé supported: 

Sei tlie “aforesaid ` fact. , Under such, circam- 
z a stances, t the mere inability of the defendant 
n K torpřoduce: : ï pottah cannot be a ground for 
\ Ju ousting tlem.. Iu the`written’ “statement 
« filed by. Hurish-Chunder Roy, n co-shater 
of the plaintiffs, Jiving in ~ commensulity 
“Sie with” them, he ‘admits having let out the 
disputed, laid to defendant's father in 
- «1964, As to the said settlement having 
- “’been made for a term of nine years, Hutish 
. `. -4 Chunder’s-statement was that the land Was 
- “ Ìet:to the defendant's father at a jumma, 
- “of rupees 8 for a term of 9 yenrs; it is 
“simply an: allegation. “The said Hurish: 
s Chunder appears ` to live in commensality 
“with the plaintiff, respondent, and the 
“es Court is, therefore, apt to think that’, the 


“ object- of ` making the aforesaid allegation. 


“is to benefit the . plaintiffs.” And the 


-Principal-‘Sudder Ameen then proceeds ‘to - 


. state his “opinion > that- Hurish Churider, 
‘ though” made -a defendant, was colluding- 
` with- "the? plaintiffs, and concludes. ‘thus. 
-& Asit is‘established that.the defendant was 
“in possession of ‘the disputed land for 
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-peculiar course. 


Rulings. - poe VII, 


‘¢ upwards of 12 years, the Plaintif cannot. * 


“ deprive them of that possession, pide 
“ t Section 6 of Act X of 1859. ” 


-It_has been objected ‘on the part of the 


. plaintiffs, the special appellants before ùs, 
Jirst, that the Principal Sudder Ameén’ was 


wrong in relying upon the dakhilas which 

were not proved by evidence ; and, secondly VAR 
that the Principal Sudder Ameen wis wrong ` 
in relying upon the allegation made. by. ` 
Hurish Chunder in his written statèment as 


any evidence against the plaintiffs ;‘and even, 


if-such a statement- could be relied on at all; 


they contend that it must be taken’ asa 


whole, namely, -that it was a letting for a 
fixed term of 9 years only. . X 


With regard to the first objection, it is is 


, admitted before us that there was no--evi- 


dence in support of the dakhilas, and that 
they ought not to have ‘been received as 
evidence ; ; but the defendant relies on the 
provision contained in Section 57 of Act 
IL of ‘4855, ‘which is ‘that “tke improper’ 
‘t admission ‘of evidence shall not be ground of 
“itself for new trial or reversal of any decision 
in any. case, if it shall appear to the Court 
“i before which such objection -is “raised, 
č that, independently of the evidence object- ` 
“ed to'and- admitted, there was sufficient > 
« evidence fo justify the decision.” ` ` 


It is extremely difficult for. this-Court, 
ditting i in special appeal, to apply - the “pro~ 


‘visions of this ‘Section, because we have no 


means of ascer taining how far the Court*below 
would have come to'the same ‘conclusion, -if 
the: objectionable ` evidence had hoi ` been 
received. 


I am clearly of opinion, however, thiit in 
this particular ease it would-be impossible 
for us to come to a_ satisfactory conclusion 


“without the assistance of the Lower: Appellate : 


Court, and I think, therefore, we ought to 
remand the case for re-consideration upon the 


‘evidence, exclusive of: the dakhilas. 


` With regard to the second objection, Tam 
at a loss to conceive upon what’ conception 


‘or misconception of the rules of procedure 


Hurish Chunder was made‘a defqndant in 
this suit, which was a suit for khas possession 


by certain of Hurish Chunder’s co-proprie- 


tors. It was as plaintiff only that he could ` 
possibly be a party to such a sit, But’ the 
Principal ‘Sudder Ameen hastaken a very 


He considers (upon ‘What 
evidence is not very’clear) that Hurish 
Chunder i is eolluding with his co-proprietors, 
‘and therefore, although’ nominally a- ‘defeiid- 
ant, he treats him * Viitually-as a-plaintiff ; 
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e and upon that ground, considers that his 


statements are to be taken ag admissions, bind- į. 


ing on his co-sharers, the actual plaintiffs i in the 
suit. But I do ‘not think that this can be 
done. I think it. would lead to endless 
confusion, if the. ‘Court could- treat -ast a 
. plaintiff,” and” compel ` the other- parties to 


accept as a plaintiff, a party who remains 


upon the face of the' proceedings as a 
defendant. : 

“But then it is said. that, | though | iiol an 
admission, still the written 
Harish , Chundor having been verified . 
evidence i in the cause. This i is not the way in 


which, it has been treated ; but’ as the ‘case is 
to be remanded, it will’ be 28 well to give 


our opinion on this point. 


By- Section 123 of Act VIII of 1859, it-is 
provided that a written statement “shall ‘be 
“ confined, as much as possible, to`a simple 
narrative of the facts which the party..by 
“whom or on whose behalf the , written 
“ statement is made, believes to be material 

`“ to the case, and which he believes he will 


be able ‘to “prove, if’ called upon by the |- 


“ Court.” -And‘the party making the written 


statement is required to verify: it by declaring. 
that what,is steted therein “ is true to the 
(see 


best of his information - „and belief” 
Section 27). 


- the party making the. written stateinent may, 
without incurring the penalties of perjury, 


insert in the written ‘statement in the form 


of direct allegtitions any fact whatever which 


` he hopes’ to be able- to provegt the trial, and 


which upon the merest rumour Re believes to 
_be true. 


l.can hardly- think , there can be a doubt 


_ that statements made ‘with so little security |: 


for their accuracy as this, are not receivable 


as evidence in any Court of Justice, and that 


is my opinion. 

One other objection lias been taken on this 
special appeal, and that is that the Principal 
Sudder Ameen was’ wrong in holding that 


the defendant had-acquired aright of occu- | - 


pancy against the plaintiffs by reason of his 
holding ‘under a letting by one co- -proprietor 
only., We do not see thatthe Principal 
_Sudder Ameen finds that theré was a, letting 
by one co-propriétor only. But’ even’ ‘sap- 
. posing that in this. case the letting” was by 
Hurish Chunder only, still a holding: for. 12 


years under one of several co- -proprietors isf- 


_ sufficient to satisfy the’ requirements of. Sec: 
tion 6 of Act X of 1859, provided - the 
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Considering these. words, it is deik that 


he may, in the absenée of fraud, make 
to any- one. -of the. „co-proprietors . ayhom he 
chooses.’ *: 

I think, therefore, that. this ‘case Stake 
to be remanded to the Lower Appellate Court 


-to consider upon the: evidence, exclusive of 


the dakhilas and exclusive of the written 
statement.of Hurish Chunder Roy, whether 
the defendant has cultivated the land in ques- 
tion’ for a period of .12 years, and Whether 


-he has ‘paid the rent payable on. account of . 


thé same within the meaning. of Section’6é 
of Act X of 1859, And I also think that 
the costs should abide the event. 
‘Bayley, J—I think’ that in this case, 
there is evidenc? ` exélusive of the verified 
‘statement of -Hurish ` ‘Cliunder. I would 
not bind myself to say that, under all‘ and 
every circumstance, the uncontradicted 
statement’ of ‘a'party ‘verified.’ on: oath tis 
positively no evidence. (See Marsball’s Re- 
ports, page 181 at “foot, ` Rajah Norsingh 


Deb’s case). 
T concur in the remand order ‘Br roposed. 


, 


The 28th Moy 1867, 
j Present: 


The, Hon'ble F. B. Kemp | and F. A: Gover, 
$ Judges. 


Evidence—Dower. — 
Case No. 440 of i866., 


Regular Appeal, from, a decision passed by 
- the Principal .Sudder Ameen of, Tirhoot, 
‘ _ dated: the 4th pentane 1866. ; 

Mussamat Huseens’ ( Defendant) Appellant, 


versus 


“Mussamut. Husmutoonissa Bibee (Plaintiff) 

_ and others (Defendants) Respondents. 

Mi, R. E, Twidale and Moonshee Ameer 
Ali for “Appellant. 


Mr. C. Gregory ‘and Baboos Unnodd Per- 
“shad “Banerjee and Kalee Kishen Sein 
for Respondents. ` 


; ae z -Buit laidat rupees 7,099. 


` The very. eck’ descrip’ ion of otal evidence is 
absolutely -necessary to support a claim | for dower 


tenant has paid the rent, which ares where no kabinameh is produced. 
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Glover, J—Tuts was n suit by Mussamut 
Bibee Husmutoouissa, widow of Bakhur Ali 
Khan, to recover from her sons and 
daughters, the defendants, Nos, 1, 2, 3, and 4, | 
the sum of rupees 48,533-5-4 claimed by her | 
as dower. ‘The dower was alleged to have 
been fixed at sicea rupees 50,000 and 100 
gold denars, and the suit was for ths of this 
, Sum witH interest, the remaining one-cighth 
share being, as alleged, in plaintiff's posses- 
sion as one of the heirs of her deceased hus- 
-band, 


The daughter defendants, as they may be | 
ealled, Kaberoonissa and Huseena, denied : 
their mother’s claim, and alleged that the | 
amount ofher dower was only 1,000 sicca 
rupees with 1, gold denar. They stated | 
that the suit had been concocted with the 
assistance of the two sons of the plaintiff 
to nullify a suit brought by the daughter 
Wuseena for her share of the ancestral estate, 
the amount of dower claimed being more 
than sufficient to absorb the entire property 
left by Bakhur Ali. 

The gon defendants, Sujaut Ali and 
Vilayat Ali, admitted their mother’s claim to ; 
a greatextent ; they stated the dowry to have 
been fixed at sicea rupees 40,000 and 10 gold 

` denars, but urged that ccrtain articles of 
jewellery and other property ought to have | 
heen deducted from the amount. 


The Principal Sudder Ameen, for reasons 











granting a dower of 50,000 sicen 
and 100 gold mohurs, 


i dence of a similar character. 


Afzul Khan, the first witness, who gave * 
his age as 72 years, and who is employed 
as a gomashta at 5 rupees a month, deposed 
to having been present at the marriage some 
45 yenrs ago, and that a verbal arrangement 
was then entered into by Bakhur Ali Khan 
rupees 
He further stated 
that the bride, although a major, was repro- 
sented by vakeel, and that there was a con- 
siderable difficulty with Bakhur Ali regard- 
ing the amount of dower, the Indy’s vakeel 
demanding 80,000 rupees and Bakhur being 
unwilling to give even the 50,000 rupees. 
This witness added that he was a connec- 
tion of Bakhur Ali Khan, and that on the 
oceasion of the marriage of Mujhur Ali, a 
brother of Bakhur Ali, which took place on 
the'same day, the dower granted was rupees 
50,000 with 100 gold mohurs. he dower 
agreed upon by Bakhur Ali Khan was 
* mowujjul” or deferred dower. 

Delshar Ali and Jehan Khan gave evi- 
They are said 
to be connections of Bakhur Ali Khan and to 
have attended at his marriage by invita- 
tion. 3 

On this evidence the Principal Sudder 
Ameen has givon the plaintiff a decree. But 
taking all the circumstances of the case into 
consideration, we are not disposed to give 
it unqualified credit, or to take it as proving 
anything beyond the fact that the marriage 


given in his judgment, held the dower of ; of Bakhur Ali Khan with the plaintiff took 
sicca rupees 50,000 and 100 gold dennrs' place atthe time and place stated. As to 


to be proved, and gave plaintiff a decree for | the evidence itself, it is that of old men, be- 
the full amount claimed. ' tween 70 and 80, speaking of events which 


y ‘occurred nearly half a century ago and 
ne ouly of the defendants, viz. Mussamut' 3. 2 
O y ? which were of themselves of no manner of 


a, f i leads tho | ‘ P ; 

Fuseeva, appeals au piead t0 ‘general importance. That these witnesses should 
issue, that there is no reliable proof that ia ; 
IT eaaa nt this distance of time beable to speak as 

usmutoonissn’s dowry was ever fixed at . 

; confidently as they do, to the altercation 
sicca rupees 50,000 and 100 gold denars, : cone eer 

i è which took place regarding the amount of 

The evidence offered in support of the | [usnutoonissa’s dower and of the different 
claim is that ofthe plaintiff herself and of | persons who took part in the proceedings, 
three witnesses, whose depositions it will | is of itself a very unusual circumstance ; and 
be necessary to notice in some detail, there is nothing in the character or position 

LHusmutoonissa’s evidence consists of n ' of the witnesses to mark them out as persons 
few words only. In answer to the Principal | of trust. ‘Two of them at least are nlmost 
Sudder Ameen’s question, she stated that | menial servants, one being a chaprassy and 
she had instituted the suit of her own accord, | the other  gomashtah on 5 rupees a 
and that her dower was sicca rupees 50,000 | month. 
and 100 gold mohurs, She was not examin- To prove a claim of this kind, a claim 
ed as to the circumstances under which the | easily asserted, and (at this distance of time) 
dower was promised, nor was any question | with difficulty refuted, a claim which depends 
asked that could tend to show whether or solely on the memory of the parties depos- 
no she was speaking truth. ‘The evidence | ing, the very best description of evidence 
is simple assertion and goes for nothing | should be given, the evidence ‘of men of 
either way, | character and position, of men who can 
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give reasons for their beliof and for their 
remembering events which happened so long 
ago and under such very peculiar circum- 
stances. 


Again, does this evidence fit in with the 
admitted circumstances of the case ? ` 


Dower is defined (see Baillie’s Mahomedan 
Law, page 91) to be the property given by 
a husband in exchange for the usufruct-of 
the wife, and is in almost every case divided 
into two portions, one part “mojul” orim- 
mediately exigible, and the other “ mowujjul”’ 
or deferred, the first part being paid before 
the marriage is consummated, and being in 
fact a payment to the woman by the husband 
for the enjoyment of marital rights. In the 
present case, the whole of the large sum of 
sieca rupees 50,000 with 100 gold mohurs 
is said to have been given as deferred dower, 
with no part of it immediately exigible. We 
do not say that such a thing never happens, 
but that it is most unusual, and is another 


reason for doubting the credibility of the 


plaintiff’s witnesses.. 


Again, in the very great majority of eases, | 


and especially when the sum given is large, 
it is customary to reduce the agreement to 
writing in the form of a kabinnama duly 
nttested and registered. No reason is given 
for departing from the usual course on the 
present occasion ; whilst as the plaintiff ’s wit- 
nesses all declare that there was a great deal 


of haggling between the bride’s vakeel and! 


Bakhur Alias to the amount payable, there 
wag n very sufficient reason why the contract 
should have been reduced to writing and not 
left to depend on the memory or honesty of 
tho bystanders. 

Again, the allegations of the plaintiff's 
witnesses regarding the amount of dower 
given by other members of Bakhur Ali’s 
family and by Bakhur Ali himselfon the oc- 
casion of his second marriage with a dancing 
girl, ave distincly opposed to Mahomedan 


R Law. 


‘the husband. And there is no evidence on 
the part, of the plaintiff to 
Husmutoonissa was of rank sufficient to 
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lt is the position of the wife that: as regards them. N 
‘fixes the amount of dower, and not that of | been necessary 


show that 
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relative, which declares that the dower 
agreed on by Bakhur Ali was 1,000 rupees 
and 1 gold mohur. We do not of course 
| place any particular reliance on this evidence 
standing alone, it being open to the same 
objections as those recorded against the oral 
evidence given by the plaintiff; but it is 
corroborated so far by the evidence as to the 
custom of the bride’s family in ‘the matter 
of dower and is not opposed by any of those 
proofs which we should, had the claim been 
a just one, have expected to see on the part 
of the claimant. 


As to the amount*of dower paid by Bakhur 
| Ali on the oceasion of his second marriage, 
we need only remark that the matter was 

one for his own consideration. The lady 
| being n dancing woman would not have been 
in n position to make any claim atal. And 
Bikhur Ali, by granting a disproportionately 
| large dower, desired, no doubt, to elevate his 
new wife in the social senle, nnd to enable 
her hereafter to boast that she had had a 
dowry of no less than 10,000 rupees. 


On the whole case, we are of opinion that 
to support a claim like that preferred by the 
plaintiff, very satisfactory evidence indeed 
was absolutely essential ; that the evidence 
i given is of avery uncertain and weak de- 
| scription ; and that on it, we should- not be 
| Justified in depriving Bakhur Ali’s daughter, 
| [useena, of the entire property left by him, 
which would be the effect of upholding the 

claim to dowor advanced by the plaintiff. 





On the other hand, we find it proved, that 
, the usual dower for females of the plaintiff's 
| family was rupees 1,000 with’ one- gold 
mohur, aud as there is no contention .that 
this dower was ever paid to Husmutoonissa, 
she will be entitléd to recover her share of 
the same from the appealing defendant. 





The other daughter and the sons have not 
appealed, and no order is, therefore, made 
oue probably would have 
under. any circumstances, 
for we are strongly impressed with the con- 
: Vietion that the present case was originally 


t 


haven dower of more than half a Inc oflgot up in collusion with the sons to enable 


rupees; whilst there is a mass of testi- 


mony the other way, viz. to the effect that 


the marriage dowry usual for the females 
of Husmutoonissa’s family was nọ morethan 
1,000 rupees with one gold mohur. 


Then, again, we have the evidence of two 


witnesses, old men, who were present at the 


the plaintiff to acquire under the claim for 

dower the entire property of her deceased 
, liusband, and so to defeat Huseena’s right 
jtoa one-eighth share of the same. 


The Lower Court’s order is modified ac- 


marriage and one of whom at least was n | cordingly, with costs in proportion. 
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The 28th May 1867, 
Present: 


The Hon’ble H. V, Bayley and W. Markby, 
: Judges. 


Rights (with regard to water- 
courses.) 


Case No. 236 of 1867. 


Special Appeal from a decision passed by 
the -Principal Sudder Ameen of Beer- 
bhoom, dated the 29th November 1866, 
reversing a decision passed by the Moon- 
‘siff of Doobrajpore, dated the 29th De- 
cember 1865. 


' Khetturnath Ghose (Plaintiff) Appellant, 
VETSUS 


. ‘‘Prosunno Ghose Gowalah (Defendant) 
Respondent. 


: ‘Baboo Rash Beharee Ghose for Appellant. 
Baboo Kalee Kishen Sein for Respondent, 


Exposition of the right of discharging the rain-fall on 
one’s land through a water-course over ’another’s, and 
-of the abandonment of such right, 


Marhby, J.—In this case the plaintiff 
“brought a suit on the allegation that a 
“water-course flowed on the south east of his 
‘putnee talook.; that the water. of a consi- 
‘derable aren of his land drained into this 
swater-course, and used-to find an exit-in-a 
‘eettnin direction over the defendants’ land, 
‘but that the defendants had erected a bund 

acioss ‘the water-course by means of which 
the water had been diverted into another 
channel, and so into the plaintiff's tank, 
wheteby the plaintiff was injured ; and the 
plaintiff prayed ‘for a decree that this bund 

‘might be removed. 

_,_, Lhe bund in question was erected by the 
defendants in that part of the water-course 
which was on their own land. 

It is not very clear on what grounds the 
judgment of the Lower Appellate Court in 
favor of the defendants proceeded ; but it 
is found as a fact that the bund was in exist- 
ence at least as long ago as the year 1252. 

Whether or no the water-course is a natural 
or artificial one is not found. 

But in either view of the case, I think 
‘the plaintiff’s suit must fail. 

If the water-course be a natural one, 
then the plaintiff wonld havea right to have 

‘ discharged through it by natural agency. the 
rain-fall on his lands; and even though the 
water-course passed through the defendants’ 

“Hand, they could not erect a bund on it so 
as to interfere with this right. - -Such a 


right with respect to a natural water-course,? 
though a right in alieno solo, is an ordinary 
incident of property not acquired by long 
and contionous user, and in no way depend- 
ent on the consent, express or implied, of 
the owner of the land through which the 
water-course passes. It is sometimes called 
a natural right in contradistinction . to 
rights acquired by grant or user. í 

But this right may be abandoned ; 
and the abandonment may be either 


-by express agreemont between the owner 


of the dominant land (i.e. the land which 
derives benefit from the exercise of the 
right) and the owner of the servient land 
(that is the Innd which has to suffer the 
exercise of the right); or the abandonment 
may he implied from a long and continuous 
interruption on the part of the owner of the 
servient land submitted to by the owner of 
the dominant land. 

In this ense, the Lower Appellate Court 
has found that tha bund has been in exist- 
ence ‘since before the year 1252. Tf, there- 
fore, the water-course be a natural one, the 
plaintiff's exercise of his ordinary right of 
property or natural right has been conti- 
nously interrupted for so long a period that 
the Lower Appellate Court might and 
ought to have drawn the inference that this 
right of the plaintiff had been abandoned, 

If, on the other hand, .the water-course 
be an artificial one, then the plajntiff’s right 
to discharge the rain-fall on his land through 
it would not be a natural right, or one. of 
the ordinary incidents ‘of property, but a 
right which the plaintiff might acquire 
either by express grant, or by long and 
continuous user submitted to by the defend- 
ants, 

But, again, this acquired right may, like 
the natural right, be abandoned ;.and the 
abandoument of it may be either by express 
agreement between the owner of the domi- 
nant land gnd the owner of the servient 
land, or it may be implied from along and 
continuous interruption on the part of the 
owner of the servient land submitted to by 
the owner of the dominant land. 


It is‘very doubtful in this case, whether, 
assuming this to be an artificial water-course, 
the plaintiff gave any evidence to show that 
he had acquired by loug and continuous 
user, or by grant, the right to discharge the 
rain-fall on his lands through this. water- 
course over the defendants’ lands. But-this 
may have been conceded, as it appears to 
have been assumed in the Court below that 
the right did once exist. Still, however, 
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én my opinion, the plaintiff must fail 5 qos 
itis found that the exercise of this right 


has: been continuously interrupted - by. ‘the |- 


defendants from a period prior to the year 
1252. 


Rulings. 499 
` Markby, : J—In ‘this -case it does not 
appear.to me necessary to state more of the 
facts than (as found by the Lower Appellate 


The Lower Appellate Court might, | Court).that the defendant having obtained a 


therefore, and ought to infer an nbandonment sham decree against a dependant of his own, 


of this right ọn the part of the plaintiff. - 


proceeded - under color of. executing his decree 


Whether, therefore, the water-course be Ga the language of the Lower Appellate 


natural-or artificial, “I thiuk the plaintiff's 
right to discharge his water through it over 
the defendants’ land does not now exist ; 


| certain 


ourt) “ by fraudulent menns to plunder” 
articles of moveable _ Property 


in other words, the right of the plaintiff to} belonging to the plaintiff. 


have this bund ‘removed is ‘not made out. 


For these reasons, I think the. decries of 
the Lower Court, dismissing the plaintifs 


‘The’ seizure took, place ‘on the 16th of 
Falgoon 1269, and the only question before 


suit was right, and. that this. appeal. ought | us is; whether this suit, which was brought’ 


‘to be dismissed with costs. 


Bayley, -J.—I am of the same, opinion. 


‘The 28th May 1867. 
‘Present: 


` ‘The, Hon’ble H.-V. Bayley and W. Markby,. 
Judges: 


" Bimitation—Suit to recover moveable: 


property seized under sham decree 
. against third party. 


» Case No.. 244 of 1867. 


-Special Appeal from a decision passed by the 
Principal Sudder Ameen of Beerbhoom, 


a| action arose on the date of the seizure. 


more than a year after that-date, is barred 
by the provisions of Clause: 2 Section 1 of 
Act XIV of 1859. . 


Tt may be conceded that .the cause of 
The 
words‘of the Clause which are relied on are 
those which ‘provide that.the period of limit- 
ation applicable to suits “for damages , for 
injury to the person and personal property” 
shall be one year. ` > 


But this is not a suit for damages for 
injury to"personal: proper ty, but for the. re- 
covery of personal property leading to such 
a ‘decree as is contemplated by Section 200 


of Act VIII of 1859. For such a suit, no 


dated the 10th December 1866, reversing period of limitation is expressly provided ; 


a decision passed by the Sudder Ameen 
of that District, dated the 28th August 
1865. ` 


' Kazee Nuseeutoollah (Defendant) 
Appellant, 
versus a > 
Roop Sona Bebee (Plaintif) sand others 
(Defendants) Respondents. 


the.case, therefore, falls under the general 
provision: of Clause 16 which gives six years 
as the period of limitation in al ` cases , not 
expressly for. That period had. not elapsed 
when this action was commenced. , 


. Ivo. this-view of the case, itis unnecessary 
to express any. opinion on the question whe- 
ther or no, under the circumstances of this 


Baboos Debendro Narain Bose aud - ` Rama- case, ‘the -question of limitation could be 


nath Bose for Appellant, , 


* Baboo Obhoy Churn Bose for Respondents. : 


ie raised at all in-favor of the defendant. 


oi | tbink that this appeal ought to -be dis- 


-A suit to recover moveable property seized under a missed with costa, 


«sham decree against another, is governed by the limita- 


tion prescribed by Clause . 16 Section 1 Act, XIV’ of 
i ; 


Bayley, J—I concur. 
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Tue 29th May 1867. 
ng Present : ; 


l f The Hon’ble G. Loch and A. G. .* 
7 Macpherson, Judges. 


Hindoo ‘Law: (Mithila) — Kritima | 
Adoption—Rights of adopted son. 


aes -Casé No. 582 of 1866. 


Aun liedtion: for review of “judgment nui 


an the Hon'ble’ Justices Loch and 


“Macphersoù, on the 23rd July 1866, in |. 


7: Regular Appeal No. 101 of 1866. 


. The Collector of “‘Tirhoot, ` on behalf of. the 
Court’ of Wards, Plaintif (Respondent) . 
É ‘Petitioner, 


versus 


_.. Huropershad. Mohunt, Dofendant 
(Appellant) Opposite Party. aise ite 


` Mr. R. Ve Doyne and Baboo Kı ishen 
Kishore Ghose for Petitioner. 


- -Pershad Banerjee for Opposite Party. + 


Under the Hindoo Law current in “Mithila, - a Hindoo 
widow has power toadopt a son in the kritima form with 
or without her’ husband’s consent ; but such son would 
not, by. virlue ‘of, such adoption, lose his. position in his 


‘own family ; nor would he succeed to the property left: 
+ by the husband of, his adoptive! mother, “but would- be 


considered hier son and entitled to succeed to her only. | 


Loch, Jo-Having heard the-parties for, 
and agaiust the admission of, an-application 
for ‘a review of our judgment passed .on 
28rd July 1866, I think that the application 
must be admitted and the judgment of this 
Court set aside, avd that of the Lower Court 
‘affirmed for. the: following reasons. ‘It 
‘appears that the appellant vefore the Court, 


Huropershad, was adopted by Beepeen Koer, 


of adoption—a 
to our notice, 


under the kritima: form 
„circumstance not brought 
when tho case was before ‘us, 


_sthoroughly versed. in Hindoo Law. Huro- 
- persbad- appears to have been adopted by 


‘Becpeen Koer after the’ death and- without: 


the permission of her husband Sheopershad. 
Beepeen had, “under the law current in 
Mithila, . power to adopt..a son. 
kritima form with or without her husband’s 
consent; but such son would not, by virtue 
of such adoption, lose his position in his 


own family ; ; nor would bg succeed. to the, 
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© form, 


| Koer’s death. 


thongh the. 
vakeel for -the respondent is known to'o 


in . the: 
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property left by the husband of his adoptivę . 
but would be considered her-son and 
entitled fo succeed to her property only. 
Macnaghten, speaking of the kritima form 


-| of adoption, remarks in. Volume I, page 76, 


Hindoo Law :—“ Another peculiarity of this . 
“species of adoption is that a person’ ` 
« adopted in this form by the widow, does not 
“ thereby become fhe. adopted son of the 
“husband, even though the adoption should 
“ have been permitted- “by the husband;” and - 
again in pages 100-101, he says :—* But 
it does not appear that the prohibition +i cin 


“ Mithila which prevails against her receiving 


“a gon in adoption according to the Dattaca 
even with the previous sanction of 
“her husband, he being dead, extends to her ` 


“receiving a boy in adoption nécording:to the 


“kritima form,— and the son so adoptedwilt- 


- |.“ perform her obsequies' and succeed to-her 


“ peculiar property, though not to that of her 


. deceased husband.” 


It is not seuieniied befo re us that Huro- 


. -Pþershad was not adopted in the kritima form. 
| He throughout calls himself the “ kurta 


ootro” of Beepeen Koer, nor is it contended - 
p p 


` -| that the position’ of a.son adopted under the 
| Baboos Dwarkanath Mitter- and anode > 


kritima form-is other than as déscribed by 


' |. Macnaghten ; but it is now urged. that ‘the 


proper ty sought to be attached was the se- 
parate property of Sheopershad and never 
devolved upon Gooroopershad, the natural ` 
father of Huropershad, -but has come into 
the possession of Huropershad as ‘next legal | 
“heir of Sheopershad after his widow Beepeen. 
This ‘allegation is altogether 
opposed to the contention raised: before. us 
when the case was first, beard in, appeal, 
Then the allegation was that the appellant 
was entitled and had succeeded to ‘the 
property of Sheopershad by virtue of adop- 
tion by his widow Beepeen Koer, by which 
act of adoption he had been entirely sepa- 
rated from his own. family, aud was pos- 
sessed of none of the property which be- 
longed to his father,—that having gone to 
his” widow Chooharé-the mother of-the 
appellant. Owing to the neglect of the 
respondent’s pleader to point out fo the 
Court that the adoption „was in tho kritima 
form and that the effect of-such adoption was ` 
not as urged by the appellant, the Court,” 
finding the fact of the adoption proven, was 
led to z accept the view -tnken by the pleader 
for the appellant as correct, and,, no doubt, 
‘by so doing, the Court was led’ to look at the 
case ina very different light from- what it 
would have done had the nature -of the 


“adoption been properly put, before it, 
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The position of the appellant is now this. 
As the kritima or kurta pootro of Beepeen 
Koer, he is entitled to sueceed to her pro- 
perty but not to that of Sheopershad; and 
if he plead that the property of Sheopershad 
was,separate, and that he has succeeded to 
it as next legal heir, then he must prove 
that there was a separation between Sheo- 
pershad and Gungapershad or between 
Sheopershad and Gooroopershad, or else the 
property of Sheopershad must, under the 
Law of Inheritance, have devolved upon 
Gooroopershad, and the widow of Sheoper- 
shad would have been entitled only to main- 
tenance. It is urged by the learned Counsel 
for the respondent that the appellant nowhere 
distinctly alleges that a separation has taken 


` place ; that the burden of proving the fact. of 


separationis upon him, aud that the Court 
have erred in requiring the plaintiff to prove 
non-separation ; that the Court, in weighing 
the eyidence on both sides, has not distinctly 
pronounced that the defendant, appellant, 
proved the fact of separation ; but referring to 
the evidence given by plaintiff to prove that 
the family continued to be a joint family, the 
Court hasheld that plaintiff has failed toprove 
this allegation ; that a reference to the evi- 
dence given by the witnesses called by the ap- 
pellant to prove separation, will shew that 
there never was any separation ; and thatthe 
Court's estimate of the evidence of the wit- 
nesses called by plaintiff is wrong, inasmuch 
as there is no real contradiction in that 
evidence, each person siating - what he 
knows, but all agreeing in the fact that the 
family remained a joint family, and the wit- 
nesses gave good and sufficient renson for 
their knowledge. Further, it is urged that 
though separation is now alleged to have 
taken place, yet Goorooporshad, the father of 
the appellant, was admittedly, in possession 
of the whole property, partly, it is said, in 
his own right, and partly as manager for 
Beepeen Koer; and it was under cover of 
his pretended position as manager that the 
collusive bond and deed of sale, dated re- 
spectively 29th Bysack 1251 F. S. and 2lst 
Bhadro 1260 F. S., were prepared, and the 
ex-parte decree of 15th .December 1852 
(1260) was obtained by Beepeen ; that this 
ex-parte decree obtained by Beepeen Koer 


„against Gooroopershad was only ia further- 


ance of the fraud ; and that the Court was 
wrong in holding that, at the time when he 
executed the bond in favor of Beepeen, 
Gooroopershad was not in a state of in- 
debtedness, for itiseapparent that at that 
time he was indebted to Meer Abdoollah in 
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whose favor he, on a settlement of ac- 
counts, execuied a bond, bearing date 13th 
January 1851, for rupees 21,600. That 
bond recites the history of money dealings 
between Meer Abdoollah on ‘the one side, 
and Sheopershad and Gungapershad on the 
other, from 1238, and shews a balance of 
rupees 58,228, for which Gooroopershad ad- 
mitted his liability ; and this bond further 
goes to prove that the family was joint, for 
by it Gooroopershad takes upon himself the 
debts due by both Sheopershad and Gunga. 
pershad which he would not have done had 
Sheopershad in his lifetime separated him- 
self from the family? Then it is urged that 
the use of Beepeen’s name and Choolaro’s 
name in the bond and in the suit against 
the late Raja are no sufficient proof of 
separate interest. Gooroopershad was in 
possession and he made use of the names of 
his relatives as is frequently done in bonds 
aud transfers of property by the head of 
the family, and, of course, the suits had Lo be 
brought in the names of the parties iu whose 
favor the bonds had been drawn up. ‘The 
sole object of Gooroopershad, it is urged, was 
to defraud his creditors by creating com- 
plicated and collusive transfers of property 
so as to render it next to impossible- for a 
creditor to seize auy part of it, and in fur- 
therduce of his object he gave out that 
Beepeen was in separate possession of her 
husband’s share of the property, and for 
the same purpose the collusive gift by 
Beepeen to Botcha the wife of Huropershad, 
was made, a gift which of itself disproves 
the statement of Huropershad that he inherit- 
ed the property of Sheopershad by virtue 
of his adoption, for it was made alter the 


adoption took place when Beepeen could. 


have had no authority to make such a gift, 
she being then oaly in the position of a 
Hindoo widow and the property of her hus- 
band having vested in her adopted son 
whose possession she admitted in a petition 
bearing date 24th June 1862 filed by her as 
guardian of Huropershad in a suit for rent 
brought by the zemindar against Choharo. 
With respect to the gift to Botcha it ap- 
pears that Huropershad was adopted in¥* and 
the deed of gift is dated 19th Bhadro 1269, 
and it transfers to the donee a 4 annas 
share in certain villages which had been 
pledged by Gooroopershad to Meer Abdollah 
uuder his bond of 18th January 1851 
(25th Pous 1258 F. §&.). The deed of 
gift sets forth that 





- * Year not ascertainable, 


A 


Beepeen thereby. 
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-transfers to Botcha a 2 anna share of Mouzah 
Beckraba Gossainpoor and other villages 
inherited from her husband, and 2 annas 
share of the same which she had purchased 
from Gooroopershad in Bhadro 1260 F. S. 
Under the circumstances disclosed, the 


` Court of Wards found it difficult to know 


how to act. 

-~ I very much regret that this case, now so 
ably and clearly put before us by the learned 
Counsel Mr. Doyne, should have beeu so 
‘mismanaged by the pleader for the respond- 
eut, when it first came up ‘for trial. He 
neither took up the law point as to the effect 


-of a kritima adoption, Yor did he read: the 


_ evidence of the defendant’s 


` sufficient, 


‘ have had reasons for 


witnesses, but 
passed it by with a remark to this effect. 
“The defendant avoids reading the evidence 


of his witnesses, one of whom at least 
proves that the family was joint. The de- 
fendant had brought witnesses to prove 


‘separation. Their evidence proves nothing 
of the kind : one man says there was separa- 
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a separation, and therefore he must hold the 
property of Sheopershad, uot as legal heir 
after the widow, but as part of the ances- 
tral property which devolved on him ‘from 
his father Gooroopershad, Further, it is, 
evident that, as bis adoption by Begpeen 
under the kritima form did not take Huro- 
pershad out of his own family, the allegation 
that his mother Choharo succeeded to the 
property left by his futher Gooroopershad . 
is untrue, for in the presence of a son the 
mother is entitled only to maintenance, Un- 
der the view of the case now taken by me, 
I think our former judgment: must be set 
aside and the appeal of twee be 
dismissed with costs. 

Macpherson, J.—l am of the same opi- 
nion. ` 


The 29th May 1867.. 


Present: s 


tion ; the others speak to Sheopershad and | The Hou’ble F. B. Kemp and F. A. Glavor 


Gungapershad being joint in business 
though separated in food. In fuct these wit- 
nesses do not prove ; nor is there any other 
sufficient oral evidence of there ever having 
been a separation between Sheopershad and 
Gungapershad or between Sheopershad and 
Gooroopershad after the death of Ganga- 
pershad, In the absence of any reliable 
testimony to this fact, I think the document- 
ary evidence produced to prove it is not 
for the head of the family, as 
Gooroopershad: now appears to be, might 
making use of the 
names of his female relatives instead of his 
own in the loan transnctions into which he 
entered with the Raja. In the absence of 
any sufficient proof of separation, I must 
concur with the Principtl Sudder Ameen 
that the’ property of Sheopershad and Gunga- 
pershad vested in Gooroopershad, 
through him went to his son Huropershad, 
and that Huropershad does not inherit any 
separate property belonging to Sheopershad 
by virtue of his adoption by Beepeen Koer, 
as was pressed upon us by the pleader for 
the appellant when the case was formerly 
before us; nor, as now urged, is he in pos- 
session of the separate property of Sheo- 
pershad as next legal heir after the death of 
Beepeen, the widow of Sheopershad. It is 
clear, and J may say not disputed by the 
opposite side, that Huropershad, as adopted 
under the kritima form, could not succeed to 
the property of Sheopershad. It is also 
clear, that he has failed to prove the fact of 


and | 


Judges. 


Hindoo Law (Mitakshara) — Ances- 
tral property — Rights of Son — Ali- ` 
enation by father —Fraud—Limita- 
tion—Minority (of proprietors of Re- 
venue-paying estates). . 

Case No. 364 of 1886. . 


' 


Regular Appeal from a decision passed by 
Mr. H. R. Madocks, Judge of Bhaugul- 
pore, dated the 13th August 1866. ; 


Baboo Beer Kishore Suhye Singh and 
others (Plaintiffs) Appellants; 


VEr SUS 


Baboo Hur Bullub Narain Singh aud others 
(Defendants) Respondents. 


Messrs. R. V. Doyne and J. DaCosta, and 
Baboo Umurnath Bose for Appellants. 


Messrs. W..A. Moutriouand R. E. Twidale, 
‘ind Baboos Dwarkanath Mitter, Unnoda 
Pershad Banerjee, Mohesh Chunder 
Chowdhry, and Anund Gopal Paulit for 
Respondents, - ° 


Suit laid at rupees 24,997-11-24, 


According to the Mitakshars Law, a son has an equal 
rizht with his father in ancestral property. He can 
compel the father to divide the property during „his 
life-time; and any aliehation by the father made after 
the birth of the son without the consent of the son, 
unless for a purpose justified by the Hindoo Law ag a 
legal necessity, will not bind the son. If the father 
during the minority of the spn, alienated any property 
in fraud of his creditors, such fraud would not bind the 
son who was neither a party nor a privy to such fraud. 


_ are claimed as mesne profits. 
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In a suit by the son té set asidean alienation by the 
father, limitation runs from the date of alienation or 
of possession under it, unless the son was under legal 
disability owing to minority at the time of alienation, in 
which case (according to Section 11 Act XIV of 1859) 
the suit must be brought within 8 years from the time 
when the disability ceased. 


According to Section 2 Regulation XVI. 1793, the 
minority of a proprietor of an estate- paying revenue 
direct to Government extends to the end of the Tight- 
eenth year, 


Kemp, J.—Tuis is an appeal from the 
decision of Mr. Hi R. Madocks, Judge of 
Bhaugulpore, dated the 13th August 1866. 

‘It appears that -the plaintiff, to enable 
himself to raise -funds for the prosecution of 
this suit, has sold a moiety of his claim to 


other parties who have been made co- plaint- 
iffs, ` 


The suit -is for possession and registry of 
name in the Collector’s rent roll by adjudica- 
tion of right and title in certain estates 
which the plaintiff, alleges were ancestral 
properties and which have devolved to him 
in right of inheritance. The suitis valued 
at rupees 24,997, of which rupees 23,225 
The cause of 
action is said to have accrued from the 
death of the father of the plaintiff which 
took place on the 11th Magh 1271 F. S, 

Tt is alleged in the plaint that tho villages, 
the subject “of this suit, ` formed the aucestral 
estate of Zalim Singh, the father of the plaint- 
iff Beer Kishore ; that in such property, 
according to the Hindoo Law as laid 
down in the Mitakshara, the father 
and the son have an equal title’; that with- 
out the consent of the son and in the absence 
of any legal necessity, alienation by the 


` father of any portion of such ancestral estate 


is invalid; that Zalim Singh, contrary to the 
Hindoo Law and without legal necessity, 
alienated the estates claimed to one Lalljee 
Mull, who afterwards re-sold them to Mussa- 
mut Shambuttee Koouwar, the wife of the 
said Zalim Singh ; that, subsequently, some of 
the properties passed in satisfaction of a 
decree against Mussamut Shambuttee to the 
first defondant, Baboo Hur Buillub Narain 


‘Singh, the sale in execution having taken 


place on the 16th April 1857 ; that the de- 
fendants, Nos. 2, 3, 4, and 5, are in’ illegal 
possession of a six anna slifre in certain 
estates in virtue of a sale by the said Sham- 


. buttee who had ro power to ‘alienate the re- 


maining 10 annas share being in the possés- 
sion of the defendant No. 1, in virtue of a 
purchase in execution of a decree against 
Shambuttee. 

The defendant No. 6, it is alleged, is in 
illegal possession of certain villages claiming 
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under a deed of gift alleged to have been 
made by Zalim Singh to his eldest son Brijo 
Bhookun Singh, the said gift being invalid 
under the Hindoo Law. 

The defendants, Nos. 7 and 8,’ are pur- 
chasers from No. 6. 

The defendant No. 1, who, is the prin- 
cipal defendant, in -his written statement, 
contended that.the suit of the plaintiff was 
barred both under the ‘general and special 
Law of Limitation, viz. under Clause 3 
Section 1 Act XIV of 1859 and Section 11 
of the same Act. 

That the alienatjon by Zalim Singh, the 
father of the plaintiff to Lall Jhee took 
place before the plaintiff was born, and that, 
consequently, under the Hindoo Law, the 
suit of the plaintiff to sot aside such alien- 
ation would not lie. 

That the alienations to Lall Thee took 
place on the 24th November 1841 ; that in 
an execution case in which Motee Singh 
was the decree-holder and Zalim - Singh 
the judgment-debtor, Lall Jhee intervened, 
and obtained a release of. the property in 
dispute which had been attached aud lotted 
for sale as the property of the judgment- 
debtor, Zalim Singh. 

That after the lapse of a few years, Lall 
Jhee re-conveyed to Mussnamut Shambuttee 
the properties purchased from Zalim Singh 
bya deed dated 29th May 1844 ; that in’ a suit 
brought by Khedoo Singh versus Sham- 
buttee and Zalim Singh, the Principal 
Sudder Ameen in his decision, dated the 
18th August 1847, and the lute Sudder 
Dewanny~ in appeal, confirmed the sale to 
Shambuttee. s 


That subsequently the properties were 
purchased by the father of the defendant 
No. I, in execution of a decree against 
Shambuttee and are in the possession of the 
said defendant. 


That the defendant No. 1 was not a party 
to the suit in which Shambuttee was plaint- 
iff and Mahtab Singh and others were 
defendants, and that, ‘therefore, the decision 
passed in that. suit is not binding upon 
the defendant. 


That the plaintiffis not entitled to any 
benefit from the fraud of his father, 


That the father of the defendant No. 1 
purchased the properties iù good faith and 
for a valuable consideration without notice 
of any trust in the person of Shambuttee 
for the benefit of Zalim Singh; that the 
amount claimed as mesne. profits has been 
much exaggerated. 


504 Civil 


. 


THE WEEKLY REPORTER, 


Rulings. [Vol. VII. 





The answer of the defendants Nos. 2, 3, 4 
and 5, is substantially the same as that of 
defendant No. 1, with this difference, that 
these defendants’ claim is based on a right 
of pre-emption. ‘They allege that Sham- 
buttee sold a six anna share in certain 
properties in the first instance to Bugwunt 
Narain, that the father of the defendant’s 
or Baboo Mahtab Singh, who was the 
brother of Zalim Singh, sued the vendor 
Mussamut Shambutte as also her vendee and 
Zalim Singh, claiming the right of pre- 
emption, and obtained a decree dated the 
13th August 1854 under which they are 
in possession. 


The defendant No. 6, Baboo Bissessut 
Narain Singh,does not appear to have pur 
in any written statement. 


The defendants Nos. 7 and & also plead 
limitation, and further urge that, as the gift 
` by Zalim Singh to his son Brij Bhookun 
Singh was made in the year 1837, before 
the plaintiff was born, the plaintiff is not 
competent to sue to set aside the said deed 
of gift. The defendants are the purchasers 
of the vights aud interests of the donee Brij 
Bhookun. Sivgh in satisfaction of a decree 
against the son of Brij Bhookun, viz. the 
defendant No. 6, the sale having taken place 
on the 8th July 1864. 


_ The Judge removed this suit from the 
Principal Sudder Ameen’s file and tried it 
“himself, 
The issues as laid down by the Principal 
Sudder Ameen and apparently adopted by 
the Judge were as follows :— 


In Bar. 


_ _ lst—Does limitation of one 
years bar plaintiff's suit or not ? 


2nd.—Was plaintiff born when his father 
sold the properties to Lall Jheo,-or not ? 


8rd.— Was plaintiff born when his father 
made a gift to Brij Bhookun, or not ? 


Of Fact. 


1s¢.—Is the plaintiff the sole heir of Zalim 
Singh, or not ? 


or three 


2nd.—Was there any legal necessity or 
not on the part of Zalim Singh to part with 
his property to Lall Jhee ? 


Of Law. 


ist.—Has a Hindoo father power of making 


a pitt of ancestral property under the Hindoo 
Taw ? 


2nd.—Arc plaintiffs: entitled to recover 
possession, or not ? 


Note.—These issues have been taken ae 
the Judge’s decision. 


On the frst issue in bar, the Judge held 
that, as the plaintiffs sait was not to see 
aside the sale in execution but on the alle- 
gation that the judgment-detor, Shambuttet 
had no title in the properties sold, the suit 
was not barred, although not br ought within 
one year from the date of the sale. 


With regard to the question whether the 
suit was barred under Section 11 of Act 
XIV of 1859, the Judge observes that the 
plaintiff’s cause of actidn accrued from the 
date of the death of his father, inasmuch 
as the plaintiff could not sue during the life- 
time of his father (Sudder Dewanny Reports 
of 1851, page 352). ; 

On the second issue,in bar, the Judge 
held that the alienations were made before 
the birth of the plaintiff. : 


' * On the third issue in bar, the Judge found 


that the gift to Brijo Bhookun was made be- 
fore the birth of the plaintiff. 


On the first issue of fact, the Judge was 
of opinion that the plaintiff wes not the sole 
heir of Zalim Singh, but that, as Bissessur 
Narain, the defendant No. 6, had waived his 
rights, the point seemed to the Judge to be 
immaterial under his view of the claim. 


The second issue of fact, viz. whether the 
alienations were for a legal necesaity, was 
not tried, the Judge deeming it necessary 
to do so. 


On the first issue of law, the Judge’ 


observes that, as the plaintiff seems to rely on 
the deed of gift being set aside, it was un- 
necessary to come to any decision on this 
issue. 


On the second issue of law, the Judge 
observes that the former decision in respect 
to the fictitious character of the alienations 
to Lall Jhee by Zalim Singh, although not 
binding upon the defendant No. 1, he being 
no party to the suit in which that decision 
was pronounced, is entitled to dts “due 
weight,” andgbat nothing had been adduced 
before him to shake the decisive verdict of 
the Superior Court as regards the character 
of the alienation which was found to be 
collusive and fictitious in fraud of creditors, 
The Judge then proceeds to say that, holding 
the conveyances were fictitious, it followed 


that no alienation took place, and that it was ° 


unnecessary to discuss the question of legal 
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t necessity. With regard-to the question 
whether the plaintiff was entitled to posses- 
sion of the properties claimed, the Judge 
remarks, we give his own words, “ that there 
‘is a fatal obstacle to the plaintiff’s -claim 
“ which he cannot elude or override, for in- 
“ asmuch as Zalim Singh could not have 
“ come into Court to claim possession except 
“ on the ground of his own fraud, his son, 
“ the plaintiff No. 1, cannot do so either, for 
“no man can allege his own fraud in 
order to invalidate his own deed, and 
“if his father could not, his son, the 
“ present plaintiff No. 1 cannot either. The 
“ leading case on this point is Trilochun 
“ versus Obhoy Churn, 28th December 1859, 
“ the effect of that decision being that a 
“ party cannot plead his own fraud, and the 
“ party who makes the allegation must fail, 
“and the heirs of the tradulent parties are 
“ equally bound with the original parties.” 
The following cases are quoted by the Judge 
in support of his findiug, viz :— 

Hay’s Reports, 31st December 1862, page 
528. . ; j 

Page 37, Weekly Reporter, Volume IV, 
2lst June 1865. . 

Page 92, Weekly Reporter, Volume III. 

Page 30,- Weekly Reportér, Volume IIJ. 

The plaintiff’s suit was, therefore, dis- 
missed with costs. The officers of the Court 

‘were. however, directed to furnish an account 
of the sums due to the witnesses on account 
of diet-money as it was alleged that the sums 
were charged on an exhorbitant scale. 


Both parties appeal, the defendants under 


Section 348 of the Code of Civil Procedure. ° 


The plaintiff urges that the Judge has 
found contrary to the weight of the evidence 
that the plaintiff was born after the alleged 
sale to Dall Jhee in November 1841, where- 
as the plaintiff was born after that date; 
that the reasons and arguments of the 
Judge in dismissing the plaintiff's suit are 
erroneous, as the plaintiff was not bound by 
his futher’s supposed fraud, for the plaintiff 
claims under a title equal to and independent 
of that of his father. ` 


The defendants in their petition of cross- 
appeal urge, — 


That the Judge was wrong in finding that 
the alienations to Lall Jhee and Shambuttee 
were collusive and fictitious set up to defraud 
creditors, as uo such question was in issue in 
this suit ; that the Judge had ruled that the 


period of limitation commenced to run from 


the death of Zalim Singh ; he also ruled that 
the date of the plaintiffs birth, which he 
found to have been subsequent to the alien- 
ations, was not material to the decision ; it is, 
therefore, submitted that if, as plaintiff con- 
tends, he was born prior to the alienations, 
then he is barred under Section 11 of the 
Limitation Act, whilst on the Judge’s finding, 
viz. that plaintiffs birth was subsequent to 
the alienations, plaintiff by Hindoo Law was 
never interested in the estate -and has no 
tight of suit; that legal necessity for the 
aliguation is patent on the evidence and ap- 
pears from the plaintiff's case and proofs. 

The case has been argued before us at 
great length, and with much ability by Mr. 
Doyne for the plaintiff, and Mr. Moutriou for 
the defendants. The learned Counsels on 
both sides seemed to agree that the judgment 
of the Judge could not be sustained on the 
reasoning adopted by him. This Court has, 
therefore, been obliged to try the case as an 
original sult, the evidence on the record on 
all points being sufficiently full to enable the 
Court to come to a decision without remand- 
ing the suit and putting the parties to fur- 
ther expense. ; i 

The plaintiff, it is obvious, had an equal 
right with his father in the ancestral pro- 
perty ; he could compel his father to. divide 
the property during his lifetime, and any 
alienation by the father made after the birth 
of the son, without the consent of the gon, 
unless for a purpose justified by the Hindoo 
Law as a legal necessity, would not bind the 
son. If, therefore, the father, during the 
miuority of the son, alienated the properties 
in fraud of his creditors, such fraud would 
not bind the son, who was neither a party 
nor a privy to such fraud. 


In the case cited by the Judge published 
in Hay’s Reporte for December, pages 528- 
582, the plaintiff claimed through the heir 
of the party who had committed the fraud, 
and it was held that he was not at liberty to 
plead the fraud of the party through whom 
he claimed agaiust the defendant in posses- - 
sion, for to allow this would be to violate a 
well known priuciple of law which does not 
permit a party to set up the fraud of the 
party through whom he claims. The decisions 
quoted by the Judge from Volumes IIE and 
IV of the Weekly Reporter recognize the 
same principle. In the present case the son 
does not claim through his father, his title ig 
from his birth a title wholly independent of 
and equal to that of the father. The acts of 
the father, even if fraudulent, are clearly not- 
binding upon the son. 
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The first question on the merits of the 
case, considered by us, was whether the 
alienation by Zalim Singh, the father of the 
plaintiff No. 1 to’ Lall Jhee in November 
1841, and the subsequent reconveyance. to 
Shambutiee, the mother of the plaintiff, were, 
as found by the Judge, wholly fictitious, for 
if so, the property remained with Zalim 
Singh and the plaintiff’s cause of action 
would accrue, not from the date of the sham 
conyeyance, but from the date when the pro- 
perty was sold in satisfaction of a decree 
against Shambuttee’ and ee by the 
defendant. 


After considering the argument on both 

sides and the evidence adduced, we are clear- 
ly of opinion that the alienation “by Zalim 
Singh to Lall Jhee in November 18!1 was 
nota sham, We find that, ‘shortly after this 
alienation, one Motee Singh, in satisfaction 
of a decree obtained by him against Zalim 
Singh, attached the disputed properties and 
endeavoured to cause a sale of them in satis- 
faction of his decree. Lall Jheé intervened 
‘and claimed to be proprietor of the proper- 
‘ties by a bond fide purchase prior to the 
attachment. There was much contention 
- between Zalim Singh and his vendee Lall 
` Jhee as to the character of the- alienation, 
the former contending that it was a condi- 
‘tional sale, the latter that it was an absolute 
-sale. Evidence was adduced on both sides. 
The result was that in September 1843,. the 
Principal Sudder Ameen held that the sale to 
Lall Jhee was an out-and-out sale, and that 
Lall Jhee was in possession. The property 
was therefore released from the attachment 
placed upon it by the- judgment-creditor 
Motee Singh. Then, again, we find that the 
wife of the plaintiff, or Mussamut Kula- 
buttee, sued Shambuttee, the mother of the 
plaintiff, to recover a portion of* this ‘very 
property and was unsuccessful. These pro- 
ceedings are wholly inconsistent with the 
theory that the alienatious were simply a 
‘shan, 


In the present case some of the witnesses 
examined by the plaintiff depose to the fact 
that Lall Jhee was in possession. We may 
also cbserve that the plaint does not allege 
that the alienation to Lall Jhee was a sham, 
but that it was invalid, because it was made 
without the consent of the son and in the 
absence of any legal necessity. 


The decision of the Judge that the alièna- 
tions were wholly. fictitious, appears to us 
to be founded upon an assumed ~ state of 


. fendant. 


‘the plaint by the plaintiff. -For these ren- ° 


sons we fud that the sale by Zalim Singh « i 
to Lall Jhee was not a fictitious transaction ; 
that the title aud possessién became vested 
in Lali Jhee, who reconveyed to Shambuttee. 
Whether such alienation was valid under 
the Hindoo Law or not, will be considered, 
if necessary, after deciding whether the suit 
of the plaintiff is barred by the Statute of 
Limitations as contended by the defendants 
in their cross- appeal. 


Before leaving this part of the case, we 
may observe that the defendant No. 1 was 
not a party to the suit in which the Court 
expressed ay opinion that the alicnations 
were fictitious. Moreover, that opinion was 
expressed in the absence of the strong evi- 
dence to the contrary adduced by the defend- 
ant No. 1, viz. the préceedings in the case of 
Mootee Singh versus Zalim Singh and Lall 
Jhee interverior, and those ia “the suit of 
Kulabuttee versis Shambuttee. 


In deciding this question, we have to con- 
sider, first, when was the plaintiff boru ? 
second, whén did the plaintiff’s. cause of 
action arise ? 


On the first point the Judge has held that 
the plaintiff was born subsequent to the 
alienation by his father Zalim Singh-to Lall 
Jhee, which took place in November 1841. 
If this finding be correct, the plaintiff must 
fail, and this much his learned Counsel ad- - 
mits. After hearing the whole of the evi- 
dence read, we are of opinion that the 
evidence’ adduced by the plaintiffis more 
satisfactory than that adduced by the de- 
The plaintiff has been examined, 
and he gives the date of his birth as 
prior to the alienation ; his witnesses who, 
from their connection with the family, were 
in a better position to remember events `of 
this description than the witnesses for the 
defendants ‘depose to the same effect. We- 
are not disposed to attach the same import- 
ance to the evidence of the witness Bijoath 
Jha as the Judge does. This person cannot 
depose, of his own knowledge that the 
teepun or memorandum of date of birth, 
&c. and from which a horoscope is pre- 
pared, which this witness produced in Court,. 
and which purports to fix the date of the 
plaintiff's birth as subsequent to the aliena- 
tion was written by Hur Kool, the uncle 
of the witness, who is alleged to have been 
the astrologer of the family. Hur Kool 
is dead. We may also observe that the 
plaiutiff petitioned the Judge to examine 


facts which is contrary to the case started in | Mussamut AOUE the plaintifi’s mother 
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« the best of witnesses in matters of this charac-- 
ter, but the Judge for no good reason omit- 
ted to do so. 


Finding therefore that ‘the plaintiff was 
born before the alienation, we proceed to 
eonsider when his cause of action arose. 
The Judge has held’that the cause of action 
accrued from the death of the father>wvhich 
took place on the 1ith Magh 1271 F. S. 
Tf this finding be correct, the suit is well in 
time, andit will become necessary to enter 
into the question of the validity or other- 
wise of the alienation by-Zalim Singh to 
Lall Jhee, a point which has been fully argu- 
ed before us, as we were anxious, in case of 
the case being appealed toa higher Court, 
to leave no part of the case untouched. 


_ S 

We are of opinion that the Judge is clear- 
ly wrong in holding that the plaintiffs cause 
of action accrued from the death of his father 
Zalim Singh. The date, of the alienation, 
or at all events of the possession under it, 
must be considered as the starting points 
. from which the Statute commenced to run 
against the plaintiff. The plaintiff having 
` an equal right with his father, was competent 
to sue to set aside the alienation of his father 
during the life-time of his father ; and unless 
under legal disability owing to minority ‘at 
the time the sale was made, he ought to have 
brought his suit within the pr escribed period 
. from the date of alienation. The alienation 
took place in 1841. The suit is brought in 
1866; it is‘ therefore clearly beyond time, 
unless the plaintiff was a minor at the time the 
alienation was made. Now, as we have found 
that the plaintiff was born in September 1841, 
it is clear that he was under legal disability 
in November 1841, when the alienation 
was made. The plaintiff being the pro- 
prietor of an estate paying revenue direct 
to the Government his minority extends 
to the end of the eighteenth year. See Sec- 
tion 2 Regulation XVI of 1793. It has been 
held by this Court in the case ofBoyeuntnath 
Chowdhry versus N. P. Pogose,, Weekly 
Reporter, Volume 5, p. 2, that ‘ minority 
is a legal personal ‘disability ; if may be 
placed arbitrarily at one age or another. 
But having been determined to extend either 
generally or as to a particular class up toa 
certain age, it is accompanied by complete dis- 


ability unless the law has expressly declared. 


otherwise. Now the words of Section 2 
Regulation XVI af 1793 clearly extend the 
term of minority to a class of persons, but 
do not limit it to a class of subjects. - 
have no doubt, therefore, that they extend the 


We, 


legal disability attending minority to any 
act of n proprietor of estates under the full 
age of eighteen years.” 


The plaintiff was born in +1841 ; he was 
therefore under the provisions pf Section 
2 Regulation XVI of 1793 of full age in 1859. 
This suit ought therefore to have been com- 
meneed within three years from the time when 
the disability ceased (Section 11 Act XIV of 
1859) ; ; but it was not instituted until 1866, 
and it is therefore clearly beyond time. 


Mr. Doyne, the Counsel for the plaintiff, has 
raised an ingenious argument which is not to 
be found in the pleadings, and which to our 
minds is neither involved in nor consistent ` 
with the case of the plaintiff as put by him, 
viz, that the re-transfer to Shambuttee by 
Lall Jhee was to Zalim Singh, Shambuttee’s 
name only being used, and that therefore 
the properties became again vested in 
Zalim Singh, clothed with all the attributes 
of ancestral property, and remained vested 
in Zalim Singh, until the sale in execution in 
1857, as the property of Shambuttee, from 
which year the plaintiff's cause of action 
accrued. 


Now, in the first place, this is not the 
plaintiff's case. He says that the sale to 
Shambuttee by Lall Jhee was ‘invalid, no 
being for a legal necessity. There is noallega- 
tion that the beneficial title was.in Zalim 
Singh, and that the transuction, in as far as 
Shambutteeis concerned, was benamee. Again 
there is no evidence that the sale to Sham- 
buttee was.a sham, or that she had no means 
of her own of acquiring the property inde- 
pendent of ber husband. In fact, the suit 
of the wife of the plaintiff against Shambut- 
tee, for the yecovery of a portion of the pro- 
perty purchased hy Shambuttee from Lall 
Jhee, is quite imeonsistent with the theory 
that the beneficial title was all along in- 
Zalim Singh. 


Being therefore of opinion that the suit 
of the plaintiff is barred under the Statute 
of Limitation, we reverse the decision of the 
Judge, dismiss the plaintiff's claim and 
this appeal, decreeing the cross-appeal of the 
defendants Nos. 1,2, 8,4 and, 5 with costs of. 
both Courts bearing interest. 


With reference to the case of the defend- 
ants Nos. 7 and 8, we observe that they 
claim through a deed of gift made by Zalim 
Siogh to his eldest son Brijo Bhookun 
Singh in 1837, The plaintiff by his own 
statement was born in 1841. In this case 
too the plaintiff in his examination admits 
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this deed of gift, and the fact of the separa- 
tion of the donee Brijo Bhookun from his 
father Zalim Singh, the donor receiving as 
his share the estates covered by the deed of 
gift. It is therefore clear that the plaintiff's 
olaim as against these defendants is wholly 
untenable, and that his plaint -and appeal 
must both be dismissed with costs of both 
Courts payable with interest by the plaintiff 
to the defendants Nos. 7 and 8. 


` The 29th May 1867. 
Present: 


The Hon’ble H. V. Bayley and A. G. 
Macpherson, Judges. 

Appeal (from Rangoon Recorder’s 
Court)—Interlocatory orders—Sec- 
tion 83 Act VIII of 1859. 

Case No. 904 of 1866. 


Miscellaneous Appeal from an order passed 
by the Recorder of Rangoon, dated the 
12th Novemher 1866, : 


Ahmed Ali Mahomed (Defendant) 
Appellant, 


versus 


Mesars. Gladstone, Wyllie & Co. (Plaintiffs) 
Respondents. 


Messrs. R. V. Doyne and Fergusson: 
for Appellant. : 


- Mr. A. T. T. Peterson for Respondents. 


No Fe lies to the High Court, "under Section 27 
Act XXI of 1863, from an interlocutory order of the 
Recorder of Rangoon passed before judgment in the 
suit, —e g. one passed under Section 85 Act VIII of 
1859 directing a defendant to furnish security. 

Quere.—Whether under Act VIII of 1859 there is any 
appeal from an order to furnish security under Section 
88. . 5 us 

Macpherson, J.—Tuts isan appeal from 
an order passed by the Court of the Recorder 
of Rangoon under Section 83 of Act VIII 
of 1859, directing the appellant (who was 
the defendant in the Court below) to furnish 
security in the sum of 9,000 rupees. The 
. order was passed in a suit brought to re- 
cover 91,522 rupees, nearly tha whole of 
which sum ‘was composed of the price of 
‘goods bargained and sold by the plaintiffs to 
the defendant. 


. I think that there is no appeal to, the 
‘High Court against such an order.: It 
seems to me that the Act constituting - tlie 
Court of the Recorder of- Rangoon, Act 
XXI of 1863, does not’ give any right of 
appeal to this Court from interlocutory 


orders passed. in the course of a suit 
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prior to deeree. By Section 20, it is- 
enacted that. save as is in the Act otherwise 
provided, the proceedings in Civil suits in 
the Recorder’s Court shall be regulated by 
the Code of Civil Procedure. Section 27 
is the Section which gives an appeal to 
this Court. It is as follows :—" In all 
“ suits heard and determinéd by a Recorder 
“ under this Act, in which the amount or 
“ value of the suit shall exceed three thou- 
“ sand rupces, and be less than.ten thon- 
“ sand rupees, an appeal shall lie to the 
“ High Court of Judicature at Fort William 
“in Bengal, subject to the rules contained 
“in the snid Code of Civil Procedure re- 
“ garding Regular Appeals.”  , 

Section 89.defines the cases in which an. 
appeal will lie tp the Privy Conncil. 4 

The present case does not fall” within the 
provisions of Section 27: for as I read that 
Section, it merely enacts in effect that when 
a suit between 3,000 rupees and 10,000 
rupees, in amount or value,- has been heard 
and determined by the Court of the Recorder, 
£ regular appeal will lie to this Court. , 
It is from the final decree made in the suit 
by ‘the Court of the Recorder that an appeal 
is given by Section 27: and it is quite im- 
possible to construe the words ‘* suits’ heard 
and determined’? as referring to or including 
interlocutory orders passed in the cause 
prior to the suit ‘ being heard and deter- 
mined.” It appears tome to be clear that 
Act XXI of 1863 contemplates no appeal 
to the High Court save a regular appeal 
from the decree made after the suit has been 
tried and determined. The Section vis, 
moreover, inapplicable to the present suit, 
inasmuch as it is a suit for more than’ 
10,000 rupees. - j : 


It is unnecessary to consider the effect of 
Section 39 as that Section relates only to 
appeals to the Privy Council. Nor need I 
decide whether, under any circumstances, 
there is any appeal, under Act VIII of 1859, 
from an order to furnish security passed 
under Section 83. -If any appeal exists, it 
is by reason of the provision contained in 
the concluding Clause. of Section 85 which 
says “any order for the attachment of pro-: 
perty under thé preceding Section, shall be 
open to appeal by the defendant.” Tha 
order which is the subject of the present 
appeal was not an order: for the attachment 
of property under Section 84, but an order - 
to furnish security under Section 83: and if 
may be very much doubted whether. it 
falls within the latter Olaise of Section 85 
at all. i ‘ 


ares y wtu 


R 


But supposing an - appeal did lie to the 
* High Court, Tam of opinion that, on the 
merits, the order- which’. the Lower Court 
made ought to be affirmed. An order for 
the attachment of the defendunt’s property 
(which order is not the subject -of this ap- 
peal) was ia the first instance granted by the 
Recorder’s Court in the most irregular man- 
ner,-on very insufficient grounds, and with 
an utter disregard of the provisions of the 
Code of Civil Procedure. But’ this order 
was subsequently set aside, and the order 
to furnish security (out of which the pre- 
sent appeal arises) was substituted for it. 
‘The latter order was made in the presence of 
all the parties, and after the matter had been 
fully discussed : aud it seems to have been 
substantially right in itself. Under such 
circumstances, [ do not think that this Court 
ought, in appeal, to set aside the order on the 
ground of the irregularity of the original 
proceedings which led up to it. 


Mr. Doyne for the appellant argued 
strongly that there ought to be uberrima 
Jides in all applications for attachment before 
judgment, and that, as the plaintiffs are 
stated by the Recorder to have obtained 
the original order for attachment by conceal- 
ing the fact that they had in their possession 
the very goods to recover the price of which 
was the object of the suit, the Lower Court 
was bound to have set ‘aside the attachment, 
aud to have rejected- the plaintiff’s applica- 
tion in toto. > 


It certainly has ‘been repeatedly and 
most properly decided that in all such cases 
there must be wberrima fides on the part of 
the plaintiff: aud that, where the most per- 
fect good fuith is wauting, the application 
should be rejected. There is no question 
as to the general rule. Butit isin my opi- 
niou very questionable whether there really 
_Was any concealment on the part of the 

- plaintiffs when they made their application. 
` Mr. Steel, one’ of the plaintiffs, gave his 
deposition in. Court in support of the appli- 
cation : indeed.it was upou his deposition 
alone that it was granted. But he was 
subjected to no proper examination by the 
Court : and although he certainly does not 
say that he still holds the goods for which 
he is suing, he was never asked the ques- 
tion, nor whether he had in his possession 
any goods of the defendant or any security 
for the money due by him. Then; the plaint 
“ being on the face of it for the recovery of 
the price of goods bargained and sold,—of 


geuds of which the defendant had failed to 
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take delivery;—it was almost necessarily 
suggestive of.the fact that the goods re- 
mained i in the plaintiff's possession. Under 
such circumstances, it seems to me rather 
hard-to attribute bad faith to Mr. * Steel for 
not having expressly: stated to the Court 
that those goods still remained in his hands 
undelivered. Ifowever that may be, the 
Recorder, when the parties were before him 
on the application to set aside the attach- 
ment, received certain further statements 
and explanations, and, on the whole, was so 
far satisfied with them aud with the caso 
made for the plaintiffs, that, although he 
set aside the attachment, he made the order 
to furnish security which is now before us. 


The Recorder having taken this view of the 
conduct of the parties, my opinion of the 
course adopted by the plaintiffs would ueed 
to be much more un favorable than it is, 
before I should thiuk it right, sitting "as an 
Appellate Court, to set aside. the order’. on 
the ground of there having been a waut of 
good fuith in the original application. 

I think that this appeal ought to be diss 
missed with costs. 

Bayley, J=1 concur in this judgment. 
These words of Section 27, “all suits heard 
and determined,” cannot be made to apply to 
interlocutory orders, such as that in respect 
to the giving security for 9,000 rupees in 
this case before the suit-is heard or deter- 
mined. : In this view, Section 27, does,. in 
fact, not allow this appeal. I alao am of opi- 
nion that, if it ‘should be ruled that there be 
an appeal to this Court, the view taken by 
Mr. Justice Macpherson on the merits of 
this ‘appeal is the correct view, and that 
it is so for the reasons given in his judg. 


menf. 
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The 29th May 1867; - | The 29th May 1867. i 
` Present: Present: 
he Hon'ble G. Esch and A. G. TR The Hon'ble F. B. Kemp and F. A. Glover, 
E Judges. ’ 


Adjustment (through Court). 
Case No. 48 of 1867, 
Miscellaneous Appeal from an order passed 


by the Judge of West Burdwan, dated 
the 24th November 1866, reversing an 


order passed by the Moonsiff of 
Sonqmookhy, ‘dated the 27th January 
1866. 
-Thakoor Lall Missree -(Decree-holder) 
“Appellant, ian 
versus 
Kanye Lal -Tewaree (Judgment-debtor) 
Respondent. 


Baboo Nil Madhub. Sein for Appellant, 
Baboo Rajon duenath Bose for Respondent. 


A letter from a decree-holder to his vakeel to put in 
an acknowledgment into Court, is not a settlement out 
of Court certified to the Court in the manner required 
' by Section 206 Act VIII of 1859, to warrant farther 
investigation in the matter. 


Loch, J.—tIn his petition of appeal to the 
Judge, the debtor states that he informed 
the Moonsiff that the decree-holder had re- 
ceived the amount due to him and had 
given him a letter to his vakeel to put in 
an acknowledgment into Court, and he 
prayed the Moonsiff to summon tho decree- 
holder who, he was sure, would not, on ex- 
amination, deny his hand-writing. We 
think the Judge was wrong in ordering 
further investigation in this matter, for this 
was clearly a settlement out of Court and 
was. not certified to the Court in the manner 
required by Section 206, If enquiries were 
‘allowed in cases suchas this, dc cree-holders 
would be exposed to be continually harassed 
by fraudulent debtors. We reverse the or- 
der ofthe Judge and decree the appeal with 
costs, 


Judges. 


Section 240 Act VIII of 1859— Alion- 
ation after attachment. 


Case No. 145 of 1867. 


Special Appeal froma decision passed by 
the Judge of Rajshahye, dated the 20th 
December 1866, affirming a decision 

passed by the Principal Sudder Ameen of 


that District, dated the 4th April 1864. 
Jadubanund Roy (Defendant) Appellant, 
na versus i 


Beejoy Gobind Chowdhry (Plaintiff) 
Respondent. 


| Baboos Sreenath Doss and Bhuggobutty 


Churn Ghose for Appellant. 
Baboo Mohinee Mohun Roy for Respondent. 


Any alienation of property after attachment is illegal 
under Section 240 Act VIII of 1889. 


Glover, J.—THERE appears to be no 


ground for this appeal. The private sale 
to the special appellant was made confessedly $ 
at a time when the property was already ° 
under attachment in ‘satisfaction .of another 
decree ; and the words of Section 240 Act 


VII of 1859 leave us no option but to 


`- Thero 


The words used are 


declare the private alienation illegal. 
is no excepiion made. 
any alienation after attachment, 

We agree with the Judge, and dismiss this’ 


this special appeal with costs, ` 


. 
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The 29th May 1867. 


Present: | 


The Hon'ble H. V. Bayley and W. 
Markby, Judges. 


_Rent—Enhancement— Payment, 


Case No. 251 of 1867 under Act X 
of 1859, 


Special Appeal from a decision passed by 

“the Judge of Rungpore, dated the 3rd 
December 1866, affirming a decision 
passed by the Deputy Collector of that 
District, dated the 27th August 1866. 


Ranee Shurno Moyee (Plaintiff) Appellant, 


4 
VEPSUS 


‘Kashee Kant Bhuttacharjee and others 
(Defendants) Respondents. 


. Baboos Sreenath Doss and Bhauggobutty 
Churn Ghose for Appellant. 


Baboo Kishen Dyal Roy for Respondents. 


Where a tenant pays money to his landlord on account 
of rent without any specification whether the payment 
was for old or enhanced rent, the landlord is at liberty 


to credit the payment as he thinks fit. 


- Bayley, J.—Tue grounds taken in this 
special appeal are these :— 


T. That the Lower Appellate Court has 
wrongly held that a fresh notice to enhance 
was necessary. 


IL That it had wrongly considered that 
the 30 rupees paid as rent by defendant were 
paid at the old rates, 


II. That the onus of proving that the 
80 rupees were not paid on account of the 
old rates of jumma, was wrongly put on 
plaintiff, 


> 


Plaintiff sued for rents at an enhanced 


rate under a notice, and agreeably to the | 


t 
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provisions of Sections 13 and 17 of Act X 
of 1859. 


Defendant’s plea was that; as the plaintiff 
had received rents from defendant (30rupees), 
plaintiff must be supposed to have receiyed 
them for the jumma at the -old rates, and 
so to have acquiesced in defendant’s plea that 
he, plaintiff, could have no claim to enhance, 


Defendant also pleaded a mokururee 
lease. 


Both the Lower Courts held that, as the 
receipt given by plaintiff did not contain 
any specification that the 30 rupees paid 
were on account*of a jumma at enhanced 
rates, plaintiff must be supposed to have 
accepted the money in the view thatthe 
old were the proper rates. : 


They, accordingly, dismissed plaintifl’s 
sulé. 


The plaintiff, special appellant, urges (as 
above set forth) that this is an incorrect 
judgment below, 


We have no hesitation in saying that 
we are of that opinion, and that the judg- 
ment of the Lower Appellate Court must ` 
be reversed 


Had the defendant specified in his invoice 
of payment that the 30 rupees were ou ac- 
count of the old and smaller jumma of 80 
rupees, or had he declined to accept a 


| receipt from plaintiff without its containing 


an entry to that effect, plaintiff could only 
have credited that payment to the old and 
smaller jumma of 80 rupees, or not received 
the money. Defendant, however, sent the 
money to plaintiff “on account of rent” 
without any reservation of direction 
on account of what amount of jumma it 
should be considered a payment in credit, 
Under such circumstances, the rule of law 
is that plaintiff may credit the payment as 
he thinks fit, and is not bound to eredit it 
to the old jumma, or to prove that it was 
made on account of the enhanced jumma of 
208 rupees. 


The Lower Appellate Court’s judgment 
is reversed on this point, and the case is 
remanded to be re-tried in respect to defend- 
ants plea of a mokururee pottah, or any 
other pleas which may legitimately arise in 
the case. 


Remand accordingly, 
Markby, J.—I. concur. 
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` The 30th May 1867. 
Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon'ble G. Loch, J. P. 

“Norman, F. B. Kemp, L. S. Jackson, A. G. 
Macphérson, and W. Markby, Judges. 


Letters Patent—Appeal (from judg- 
ment of Senior Judge of Division 
Bench ot High Court in Civil appel- 
late jurisdiction). 


Petition connected with Special Appeal 
: No. 386 of 1866; 


Ranee Shurne Moyee, Petitioner, 
versus 


Ppsluncepnt Dooger and others, Opposite 
” Party ys 


‘Baboos Sreenath Doss ma Bhuggobutty 
Churn Ghose for Petitioner. 


T., Allan and Baboo Dwarkanath 
Mitter for Opposite Party. 

An appeal Hes, under Section 15 of the Letters Patent 
of the High Court, to the Court at large from the jadis- 
ment (not being a sentence or erder passel or made in 
a -Criminal trial) of a Division Court in the exercise of 
appellate jurisdiction, when the Judgea of such Conrt 
are equally divided in opinion and do not amount in 
number to a majority of the whole of the Judges, 

. ‘In this ease a rule was granted on the 28rd 
January 1867* for the opposite party to shew 
eause why an appeal should not, under . Sec- 
tion 15 of the Letters Patent of the High 
Court, be admitted to the Court at large from 
the judgment” (not being a sentence or, 
order prssed or made in a Criminal tr ial) of 
a Division Court in the exercise of appellate 
jurisdiction, when the Judges of such Court 
are equally divided in opinion and do not 
amount in number to a majority of the 
- whole of the Judges. 

The opposite party accordingly appeared 
this day, and, being unable bo shew cause to 
the contrary, the rule was made absolute, 
the judgment of the Court being delivered 
as follows = ` 

Peacoch, C. J-—When this rule was 
moved for, I expressed my views at length, 
not ns binding upon me in ease F should 
be. satisfied upon argument that I was 
wrong, but merély that Counsel might know 
the views which I took in order that they 
might point. out, if they could, in what re- 
spects they were erroneous. No arguments 
have been adduced, and Mr. Allan (who 
appears for- the opposite party) says that 


Dir. R. 


he does not-think that he can‘ show on behalf. 





* See Ante, p. B2, ` 


of his client that the reasoning in that judg- 
ment is unsound. - 
I think it unneeessary to go through that 
judgment again. I could not add anything 
to it. All that is necessary for me to say 
is that I adhere to the opinion which I then 
expressed, that an appeal will lie, All my 
learned brothers agree in this opinion, exceps. 
Mr. Justice Louis. “Jackson, who has some 
little doubt in the matter. 


‘The rule is made absolute, -and the 
petitioner will be af me to file an appeal 
within a month. 


`- Jackson, J.—T. need hardi say that jt 
is with very strong diffidence as to the 
correctness of my own judgment or’ of my 
own sentiments in this matter that I venture 
to express even the slight degrea of hesit- 


ation which remains on my mind in respect. 


of the right decision of this point. F confess 
that some slight residaum of doubt remains 
on my mind for this reason, that it seems 
to me that the whole subject. of appeals 


from decisions of this Court, whether in its 
appellate or its eriginal jurisdiction, is. not. 


coutained in Section 15 of the Letters Patent, 
but is contained inthe two Sections léand 89 
taken together. 
tion] dare these words :-—* Butthat the right 
& of appeal from ether judgments of the said 
“ High Court, or of such Division Court, 
“ shall be to us our heirs, or successors, in our, 
“or ale Privy Council as hereinafter pro~ 
“ vided.” 


These words appear to me to make -if 
indispensably necessary that the two Sections 
should be considered together so as to afford: 
a consistent interpretation. I am still in- 
elined to think with very great deference: 
that Section 39 appears to divide appenle - 
from judgments of this Court delivered on: 
the appellate side and appeals from: judg- 


ments. of this Court in its original jurisdic- . 


tion, and that Section 15 ought to be 
construed so as to be in accordance with 
the meaning of Section 89. But with the- 
weight of the unanimous judgment of six” 
of my learned brothers, including His Lord- 


ship the Chief Justice, against me, I do not _ 
think I shall be justified either in taking up 


-the time of the Court or of the public, or 
in suggesting to the parties the taking 


possibly of still further “proceedings in this-, 


case, by doing more than to throw out this 
expression of the ‘slight hesitation I ‘still 
feel. Ido not wish formally to dissent from 
the. judgment of the Court, I 
concur in it. an 


Under these cireumstanceg e 


In the conclusion of Sec- 


therefore - 


borse sarri- 


The 30th May 1867. 
` Present :, eee: 


“The Hon'ble J. P. Norman and W 8. i 
- Seton-Karr; Judges. | 7 


Fraudulent, Conveyance by Husband 
- to Wife. r 


- Case No. 851 of 1867. - `s 
Special Appeal from a decision passed by 
- the Principal Sudder Ameen of Chitta- 

gong, dated the 13th December 1866, re- 
versing a decision passed by the Bloonsiff | ‘ 
of Sittakoond, dated the 23rd January 
1866. 


Shaikh Mahomed, Ruseeroollah, Chow dhiy 
(one of the Defendants) Appellant, 


Versus 


Abemoonissa (Plaintiff) and others 
(Defendants) Respondents. 


Baboos Luckhee Churn Bose for Appellant. 
Mr. R. E. Twidale for Respondents. 


If aman largely indebted executes a conveyatice of 
property to his wife. as in satisfaction of dower, the 
conveyauce is void as against bis creditors if executed 
for the fraudulent purpose of keeping the property in his 
own hands out of the reach of the creditors. So also a 
conveyance by a man in such circumstances to his wife 
is fraudulent and void if uo dower is due and the con- 
veyance is voluntary and not mnde i in satisfaction of any. 
debt due to him. 

Norman, ` Jc—=Tas is a suit by ‘the 
plaintiff to establish her ‘tithe to certain pro- 
perty alleged to have been. obtained by her 
in. gift from-her husband, against” the 
‘defendant who caused the same. property to 
be sold in execution of a decree against the: 
plaintiff's husband. . 

Yhe plaintiff alleges that the proper ty 
in dispute wns conveyed to her on the, 17th. 
Bysack 1216 Mughee (A. D..1855) in lieu 
of dower secured to her by a kabinamah 
of the Mughee year 1191, . . 

The defendant alleges that the conveyance 
to the plaintiff was fraudulent. 

The Principal Sudder Ameen finds. that- 
the plaintiff's kobalah was executed: four 
years before the date of the decree, in favor 
of the plaintiff. He says: that * the. 


` 


“ defendant has stated that, at the time when |. 
* the transfer was made, the plaintiff’s ‘hus: ‘ 


“band was liable for: the-amount of. the 


‘ original debt covered by the decree ; But |. 
“ that this is simply an irrelevant; state- | /. 


‘ment.’ Again, he’ makes no enquiry. 
whatever into- the: genuineness of the alleged 


kabinamah,.or the fact whether -the dower- 
alleged to have been die. to the. pinia i in 


1216 really was so or not, 3 
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He thus omits tõmmake any enquiry into 
the two most important, points in the. whole 
case. If the dower-said- to be rnpees 2,000 
was due as alleged, the plaintiffs, “husband 
had, no doubt, a right to-.execute a ‘eonvey- 
ance of this property, apparently worthless 
than rupees 800, to his wife to satisfy the 
debt, even if'he.was indebted :to other people. 
But if, being largely indebted,. though thera 
were no decrees against him, he- executed n 
conveyance of this property to his wife to 
whom he really -owed nothing,. or if he-exe- 
cuted it for the fraudulent purpose of keep- 
ing the property in his own hands and out 
of the way of his creditors, the conveyance 
would be fraudulént and void. So, again, 
if, being largely indebted, he gave the pro- 
perty to his wife voluntarily and not in pay- 
ment of a debt, the conveyance would be in 
itself fraudulent and void. , 

The Principal Sudder Ameen has also 
omitted to try an issue -whether, at the 
time. of the alleged. execution of the 
conveyance to his wife,: the’ plaintiff was of 
sound mind. The first Court finds that he 
was.not.. There is.a decision filed with the 
‘papers in which an issue was laid as to the 
plaintiff's sanity. But it does not appear 
to decide that he was sane in 1216 Mughee. 
Nor is it binding as a decision between the 
plaintiff and the defendants,- beeause the 
decree in the suit does not proceed on the, 
finding on that issue. The Principal Sudder 
Ameen,, in, taking up: the case again, will 
carefully ‘look to the possession as indicating 
that property passed by'the kobala in 1216 
or other wise. 





The 30th May 1867. 
Present : f 
The Hon'ble G. Loch and A. G. Macpherson, 
; Judges. 


Alluvial Land — ‘Government as ri- 
; parian proprietor. i : 
Cases Nos. 531.and 543'of 1866. 
Applications for review of judgment passed 
by the Hon'ble Justices Loch and Macpher- 
_son, on-the 31st July 1866, in Regular 
` Appeals Nos. 95 and 96 of 1865.* 


` The Government, Plaintiff (Respondent) 
Petitioner, - 


versus 


*Mumamit Tabira and another, Defendants 
(Appellants) Opposite Party. 


` 





- Sée Vol, VI p. 123, ” 


vole Uitte paw wens 


- Baboo Kishen Kishore Ghose foe 


Petitioner. ' 
` Dlr. C. Gregory for-Opposite Party. 


Å . 
The Government, when it claims land as a riparian 
proprietor, must prove its title like any other private 


proprietor. When a riparian proprietor claims land 


which has formed in front of his estate from which it is 
separated by a running stream, he must, under Clause 
5 8 Section 8 Regulation XI. 1825, prove that the channel 
between his property and the laia claimed is fordable 


at some time of the year. 


Loch, J.—Tux petitioner has asked for 
a review of ihe judgment of the Court, 
dated 31st July 1866, on the ground that, 
owing to the Lower Court having omitted 
to frame the proper issue, the petitioner was 
unable to bring evidence to prove that the 
stream between the main land and the 
‘alluvial formation was fordable at any time 
of the year ; ; and it is further stated that the 
-'Court is wrong in holding that the plaintiff 
(Government) must prove that the stream 
was fordable when the alluvion formed, such 
an opinion being opposed to two decisions 
‘of a Division Bench of this Court reported 
_in IL Weekly Reporter, pages 34-127. 


We think these are not sufficient grounds 


for admitting a review. The plaintiff claims. 


the land which has formed. in front of his 
estate from which it is separated by s 
running stream, as an accession to that estate. 
Plaintiff knew perfectly well that he could 
have aright to it under the provisions of 
Clause 3 Section -3 Regulation XI. 1825, 
only if the channel between his property 
. and the lands claimed is*fordable at any 
time of the year, Plaintiff knew perfectly 
well that he had to prove this, and, ‘when 
called upon to produce his evicence, he 
should have brought witnesses to establish 
‘this fact, Bat it3 is, said that this fact was 
‘never denied, and it was never put in issue, 
Even if it were not denied, it was plaintiff’s 
duty to-prove his case, for it wasa material 
part of his case to show that, under the 
terms of the law, he was entitled to the 
Jand claimed. And on reference to thejudg- 
-ment of the Lower Court, we think this point 
was sufficiently clearly put in ‘issue on the 
Gih issue, and therefore the petitioner has 


“no ground for saying that he was taken by. 


surprise, and'that he had not an opportunity 


-But the further 
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of proving what the law requires to be proved; 
and we would observe that, when the case 
was previously before us, the pleader for 
the plaintiff, respondent, read the evidence 
of three witnesses with the view, as under 
stood by the Court, of proving the poiut 
by their evidence which it altogether failed 
to do. 


-It is unnecessary, under this view: of the 
petitioner’s case, to enter upon the second 
objection raised by him, as our opinion 
on this point, whether correct or otherwise, 
cannot be questioned in the absence of evi- 
dence as to the state of the stream which 
the petitioner has failed to supply. The 
application is dismissed with costs, 


- Macpherson, J.—I also think that this’ 
application ought to be dismissed with costs. 
The Government claims these lands merely 
as a riparian proprietor, and must prove its 
title like any other private proprietor. The 
question as to the channel being fordable 
was of vital importance, and has throughout 
been substantially in issue, although the 
point was not expressly declared by the 
Lower Court to form a separate formal issue 
by itself. There was no admission favor- 
able to Government upon this point by “the 
opposing parties, and in the absence of such 
an admission, the Government could not 


| prove a title without proving that the 


channel was fordable. 


The review is, in fact, sought for in order 
that further evidence, which it is said exists, 
may be given on certain points, as to which 
the evidence on which the applicant sllowed 
the case to go to trial, was very defective. 
evidence referred to was 
just as available when this suit was tried 
as if is now. If parties choose to allow 
their cases to go to trial without putting © 
in all their evidence, they are not entitled 
to a review afterwards merely in order to` 
remove the results of their own default. 
In the present case, every opportunity was 
given to the parties to put in their evidence : 


‘and if they failed to avail themselves of that 


opportunity, they are not on that ground 
entitled to a review. ° 


It is argued that our decision isin con- 
flict wìth those of another Division Court 
which are reported at pp. 34 and 127 
of II Weekly Reporter. “But the stata of 
facts in those cases diflers from that in the 
present case, and I fail to see any conflict 
such as affects the merits of our judgment. 


meee 





< The:3lst May 1867.. 
tt Present: law ee 
The-Hon’ble Sir Barnes Peacock, Kt, Chief 

Justice; nud the Hon’ble’C. B. ‘Trevor,* 

G` Loch, F. B. Kemp, and’ A. G. 
Macpherson, Judges. : E 4s 


Limitation—Sections 20 and 21 Act 


. XIV of 1859-—Execution. 
` Caso No. 445 of 1866. _ 
Miscellaneous Appeal from an order passed 
` by Mr. J. E. S: Lillie, Judge of East 
Burdwan, dated the 6th January 1866, | 
‘Kangnleechurn Ghosal (Judgment-creditor) 
“ _ Appellant, 

_ versus i 
Bonomalee Mullick and others 
(Judgmėnt-debtors) Respondents. ` | 

Baboos Obhoy Churn Bose and Goopeenath 
. Mookerjee for Appellant. `... 
Baboos Kishen Kishore “Ghose, Bama- 
churn Banerjee, Shoshee Bhoosun Bose, 
and Greeja Sunkur Muzoomdar for 

Respondents, oo a 

_ .. Case No: 719 of 1866. 

Miscellaneous Appeal from an ordér pass- 

ed by Mr. A. Hope, Judge of Sarun, 
`’ dated the 30th July 1866. K 

- Mohabeer Persad ,(Jadgment-debtor) 

` „Appellanti, © 7 - : 


versus à 
Mussamut Pranputtee Koer - (Decree-holder) 
_fespondent. ~ i 


Baboo Kallee Kissen Sein for Appellant. 


Baboos Mohesh Chander Chowdhry and 
_ Bhowanee Churn Dutt for Respondent. 


_ According. to Sections 20 and 21 Act-XIV of 1859 
read together, process vf execution may be issued upon 
decrees in force at the time of the passing of that Act 
within the time mentioned in Section 21, without any 
prior proceeding having been taken ; but-if an: applica- 
tion is made to enforce such a decree more -than 8 years 
after the -passing of the Act, no execution shall be 
issued upon it, unless some proceeding shall have been 
taken to enforce it or to keep it in force within 3 years 
next preceding the application for execution, If such 
proceeding has been-taken, it is. not too late, although 
the decree muy have been in forco af the time of-the 
passing of Act XIV and the application’ for execution 
- made more than 3 years after the passing of the Act: 


- _ Case. No. 445 was referred to a Full 
Bench by Loch and Le S. Jackson, J. J. 
under the following orders :— d , 
Jackson, J.—THis was an- application 
under Section 208 Civil Procedure ` Code: 


3 





* The judgment of the Full Bench was orally delivered 
on the'L5th March 1867 when Treyor, J», concurred imit, 
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..1862,-to be allowed to execute it. 
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for the execution of. a- decre, . which decree 
had passed by assignment to -the: applicant, 
The judgment-debtor- objected to the execu- 
tion on the ground that it wag barred by- 
limitation.. The circumstances wera these. - 
The decree was passed originally. in the year 
1844, aud: the -persou who obtained the 
decree shortly afterwards died leaving minor 
sons. In 1846 some proceedings were taken . 
by persons representing themselves. to be 
entitled, but no effectual execution was 
had. The next proceeding taken appears 
to. have been in September 1858, by one 
Mohamoya, who represented herself as being 
the person really entitled to the decree, the 
ostensible decree-holder being, according 
to her statement, a mere furzee. Her ap- 
plication was, after’ some contest, rejected 


ia in December 1859, but she immediately 


afterward institated-a regular suit in order 
to establish-her.right to the benefit of the 
decree.- - That suit was dismissed in January 
1861, and, the judgment of dismissal was 
confirmed by the Appellate Court in April 
1863. In the meantime- the present appli- 
cant, who had taken the decree by assign-- 
ment about December 1859, made applicr- 
tion to the Court. on the 30th September 
That 
‘application was rejected by the Court, on 
the ground that the applicant. had not filed 
his bill of sale, aud, consequently, did not 
show that he was entitled to execute the 


.|-decree.~ His statement is that he. was uù- 


able to file this document by reason of its 
then being annexed to the record of the 
Civil suit that was then going on between 
himself and Mohamoya in reference to the 
right to execute this decree.. He subsequent- 
ly renewed that application on the l4th. 
December 1864, and the Court of. the Moon- 
siff appears to have assented to the applica- 
tion. - The casé was then carried in appeal 
before the. Judge of Burdwan, and the 
Judge holds that the application was out 
of time, and therefore-he reversed the order 
of the Principal Sudder Ameen. The ques- 
tion before-us is therefore whether, under tho 
circumstances, execution of this .decree is 
barred by the Law of Limitation. i ; 

The Section applicable to the ease is un- 
questionably Section 21 of Act XLV of 1959. 
This was-a. decree whicli was in- force at 
the,time of the ‘passing of that-Act. That 
being so, nothing.in Section'20, is to apply 


-to the case ; but process of execution might 


have been issued, either within the time 
then limited by law, that is within the period 
of 12 .years formerly allowed in such 
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‘cases, or within three years next after the 
passing of the Act, whichever should first 
‘expire, According to the practice which pre- 
‘viously prevailed on the subject of execution 
of decrées, not only. was the period of 12 years 
allowed within which process of execution 
might be taken out, but also’ parties were 
held entitled to the deduction of periods of 
minority aud, other disability. Apparently, 
therefore, a considerable time still remained 
under the old law at’ the passing of Act 
XIV within which execution of this decree 
‘might have beeu taken. But the périod 

could not be extended beyond the Japse of 
‘three years after the passing of the Act. The 
qusition, therefore, is whether any process 
of execution las been issued in this case 
within three years from’ the passing of the 
Act. If appears to me that, whatever might 
‘have been said if thishad* been a case gov- 
‘erned by Section 20, that is whether or not 
we might have held that the pendency of the 
suit between the applicant and -Mohamoya 
‘as to the right to execute the decree was 
‘within the terms of that Section a “ proceed- 
ing to enforce the decree or to keep it in 
force,” it cannot be said ‘that the defending 
that suit against Mohamoya was issuing 
“A process of execution” in this decree, 
Tt seems to me that we must take the word- 
ing of these words as they stand. I appre- 
‘hend that, when the words “ may'be issued” 
are used, the meaning is that the decree- 
holder is to be allowed either a period still 
remaining to him under the old law or the 
period of three years from the passing of the 
Act, whichever shall first come to an end,— 
not that he can execute the decree after 
the expiration of both those periods. But 
our attention has been drawn to two cases 
upon this point, one of them in 2 Weekly 
` Reporter, page 3, and the ogher in 6 Weekly 
Reporter, pages 14-15, As to the case from 
the 6 Weekly Reporter, that appears to be 
not a case in point. The proceedings there 


were all taken under Act VIII of 1859. 
The ‘decree being executed ‘apparently 
was one under that Act, and the sult 


brought by some party to question the rights 
of the decree-holder under that Act arose 
out of proceedings under Act VIII of 1859. 
That, therefore, would not bè a case to which 
Section 21, but a case to which Section 20 
would apply. But undoubtedly the case 
in page 3 of 2° Weekly Reporter is a case 
which stands véry much on the same ground 
as the presenut.case, That was also an-old 
decree—a decree passed iu 1843; and there 
the learned Judges appear to have ruled 
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that the pendency of the suit against Souda- 
monee was something in furtherance of the 
decree obtained against the original debtor, 
and therefore kept alive the decree which 
Shib Chunder held. It seems to me possible 
that the learned Judges in deciding that 
case adverted rather to the terms of Section 
20 than to the terms of Section 21. My 
brother Loch, who was one of the Judges 


who decided that case, I believe, is inclined - 


to alter the opinion .which he then held. 
Af any rate, if isa decision standing in the 
books upon this particular point, and it is 
a decision with which we should be now 
in conflict if we decided otherwise, It ap- 
pears to me, therefore, that this matter 
ought to be referred for the final decision 
of a Full Bench. : 


Loch, J.—The order passed in the case 
cited. from Vol. 2 of the Weekly Reporter 
appears to me, on further consideration, 
not to be quite correct. I was one of ‘the 
Judges who tried that case; and I think 
that, when trying it, we'looked rather too 
much to Section 20 than to Section 2Y of 
Act XIV of 1859, which latter was the 
Section applicable. The’proceedings taken 
by the decree-holder in that case appeared 
to me to have been taken, as we-said there, 
for the purpose of keeping the origiunl decree 
alive. The litigation ceased by “his getting 
a decree agaiust the party intervening on 
the 26th “November 1866. Now, he. „had 
from that date plenty of time to have com- 
plied with the requisitions of Section 21 
of Act XLV of 1859 to issue’ process of 
execution, which he failed to do. The 
Court, when trying that case, looked there» 
fore to Section 20 (so I appr ehend), consider- 
ing tbat this litigation wasa proceeding to 
keep the decree “alive, and that consequeutly 
the decree-holder had from the 26th Novem- 
ber 1860, a period of three years, from 
which to file’ his application for execution, 
Looking, however, at the terms ‘of Section 
21, which were applicable to that case as 
much as to the case now before us, it is 
Clear that ‘process of execution,” which 
are the words used in the law, should have 
been issued within three yeurs from the 
passing of the Act. There could not 
be a lounger period than ‘three years, 
though it might have been less, within 
which process -of execution had to be 
issued. The decision, therefore, we came 
to in that case appears to have been 
incorrect, and I concur with my col- 
league in submitting this case to the deci- 
sion of a Full Bench, 
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Case No. 719-was. referred to a Full 
° Bench- by Loch and aopen J. Ja 
under the following orders :— oS 


‘Loch, J,—Tais was. an application to 
execute a ‘decree of 19th’ November 1853 
which wasin force whea Act XIV of 1859 
was passed. Consequéntly Section 21° of 
the Act is applicable to it, and that Section 
requires a’ process’ of ‘execution “to be 
issied within the time limited by Jaw for 
issuing process of execution thereon, or 
within three years next after the passing of 
the Act, whichever shall first expire.” ` 

In this case, certain property had been 
attached in execution, which, on the objec- 
tion of Bikoo Lall and Bhoop } Narain, was 
released on 31st December 1859, and the 
execution case was struck off the file on 21at 
April 1861. 3 


Tt is not shown to us that the attachmènt 
was made subsequent to the passing of the 
Act. The decree-holder Pranputies Koer 
then brought a suit to’set-aside the sammary 
order and | to declare the .property liable to 
sale in execution, and was ultimately suc- 
cessful, having obtained a deeree in the 
High Court on Gth September 1864. - By 
that time, however, : ‘the three years allowed 

- by Section 21 from the date of the passing 
of the Act, had expired. As uo “ process 
of execution” had been taken out within 
the period limited by law, the question arises 
whether further execution is not barred by 
limitation, notwithstanding, the successful 
termination of her litigation against the 
partics who had successfully claimed the 
property. The decree-holder might have 
proceeded against other property of the 
judgment- debtors while carrying on her suit 
against the intervenors, or she might have 
taken out warrants for the arrest of the 
debtors, and so conformed to ‘the réquire- 
ments of the law. 


As a reference regarding the meaning of 
Section 21 in a case somewhat’similar.to the 
present has been ‘made to the Full Bench 


by Loch and L. S. Jackson, J.J. we send: 


up this case also for an authoritative ruling 
as to the meaning of the words “ process of 
execution” used in it; for, judging from a 
great number of cases which have been 
before us,.it is evident that the words “-pro- 
cess of execution” mentioned in Section 21 
aud the word “ proceeding” in Section 20 
are confounded together, parties understand- 
ing that any notice to the judgment-debtor, 
or even- n petition for execution presented 
in good faith, is “a “process of execution” 
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intended by the ‘terms of Section 21 Act 
XIV of 1859, ` 


_ Maepherson, J—I also think that this 
case ought to be referred to a Fall Bench,—~ 
the question “being whether, under the cir- 
cumstances, nid ` with reference - to Section 
21 of Act. XIV of 1859, execution of the 
decree can now issue. 


The judgment of the Full Bench was 
delivered as follows by— 


Peacock, C. J—The questions: of law 
which appear to arise in: these cases which 
have been referred for the opinion of a Full 
Bench are whether the provisions of Section 
20 Act “XIV of 1859 ‘are applicable to 
decrees recovered prior to the passing of 
that Act ; òr whether such’ decrees are re- 
gulated by Section 21 only; and if by 
Section. ‘21 ‘only, whether actual process of 
execution must be issued within three years 
from the date of the Act. ed 


The two Sections above referred to are 
ambiguously and.not very accurately . word- 
ed. But.we are clearly of opinion ` that 
the words- “ process of execution” in Sec- 
tion 21, used, as they are, in conjunction 
with the introductory words’ of the Section 
and following immediately after the word 
“ but,” are used in the same sense as that 
in which the same words are used in the 
first part of Section 20. 


We thiuk that in both Sections they are 
used in the sense of warrant of execution 
under Section 221 Act VIII of 1859. 


In a case which came before a Full, Bench 
and which is reported at page 98 of the 6 
Weekly Reporter, Miscellaneous Rulings, 
the- Court had occasion to remark that, 
“ according to the literal wording of Sec- 
“tion 20, no process of execution ‘could 
“ever issue to enforce a judgment even 
“ within a week from the date of it unless 
“some proceeding were taken to enforce it 
‘t within three weeks next before the applica- ° 
“ tion for execution. The meaning of the 
* Section was, doubtless, to prevent. process 
“of execution from having issued on a 
“ judgment, decree, or order of a Court not 
“established by Royal. Charter after the. 
& expiration of throe years from-the date of 
“ it, unless some proceeding to enforce it, or to 
fe keep it.in force, should have been taken 
“ within threo years next before the applica- 
“ tion for execution.” 


` We think that that is a proper construc- 
tion of Section 20. It is important to -aa- 
å : 


- expire. But there is no enactment that 
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certain what is the proper construction of | three years from the time of the passing of Act 


“that Section in order to arrive at a correct| XIV of 1859, no process of execution cai 


conclusion as to the meaning of Section 21. | be issued upou a decree obtuined before the 
Section 20 is as follows :— passing of Act XIV of 1859, however 
; F . active and diligent the execution-creditor 
. “No process of execution shall issue from 


ff any Court not established by Royal Chart- ee kogn 1 endea aes A Sains 
‘fer to enforce any judgment, decree, or P ` 
“order of such Court unless some proceed- |. The proper construction of the two Sec- 
“ing shall have been taken to enforce such | tons taken together appears to the Court to 
“judgment, decree, or ‘order to keep the be this that the words coming after the 
‘same in force within three years next pre- word “ bur’ in Section 21, wereintended as 
“ ceding the application for such execution.” | * Proviso to Section 20; and by this con- 
Section 21 says :— . struction all the difficulties are got rid of. 
i The two Sections read together thus will be 


G adao dasi hates to this effect, that no process of execution 
D T t ae Juag i n ecree, Or ar MI shall issue upon any judgment more than 
ch oroe at. the timo of the passing, o this! three years old, unless some proceeding shall 

Act. have been taken to enforce or keep it in 

According to the strict and litoral inter- | force within three years next preceding the 
pretation of those words, nothing contained | application for execution ; provided that 
in Section 20 is to apply to decrees obtained | process of execution in respect of a decree 
prior to the passing of Act XIV of 1859. | obtained before the passing of Act XIV of 
But we must read those words coupled with] 1859, may be issued either withia the time 
the other words of the Section, and we| limited by law, or within three years next 
proceed to the following words, “ but process d after the passing of the Act, whichever shall 
of execution may be issued either within | first expire, even though no proceeding 
the time now limited by law, for issuing pro- | shall have been taken to enforce it or to 
cess of execution thereon or within three | keep it in force within three years next pre- 
years next after the passing of this Act, | ceding the application for execution. 


whichever shall first expire.” If this be the correct reading of the Act, 

Tf the first words of the Section are read | process of execution may be issued upon 
literally, and nothing in Section 20 applies | decrees in force at the time of the passing 
to decrees obtained before the passing of | of Act XIV of 1859 within the time men- 
Act XIV of 1859, and if the latter portion | tioned in Section 21, without any prior 
of Section 21 commencing at the word | proceeding having been taken ; but if an 
“put” are also read literally, there willl application is made to enforce such a decree 
be no limitation whatever to decrees} more than three years after the passing of Act 
obtained prior to the passing ‘of | XIV of 1859, no execution shall be issued 
the. Act, because the old law of} uponit, unless some proceeding shall have 
limitation which was applicable to these | been taken to enforce it or to keep it in force 
decrees had been repealed, and there are no| within three years next preceding the appli- 
negative words with regard to the time| cation for execution. If such proceeding 
within which those decrees can be executed. | has been taken, it is not too late, although 
“It is merely an affirmative statement that | the decree may be a decree which was in 
process of execution upon such decrees may | force at the time of the passing of Act XIV 
be issued either within the time now limited | of 1859, and the application for execution 
by law for issuing process of execution there-; may be more than three years after the 
on, or within three years next after 2c of the Act. 


‘ Nothing in the preceding Section shall 


‘ 


passing of the Act, whichever shall first! Reading the two Sections together, it 


appears to us that the above censtruction 
is a reasonable one from which no-iujury 
can arise to any one, and which will cary out 
the real intentions of the Legislature. 


process of execution shall not be issued 
after the expiration of that time. 


_If we read the first part of Section 21 
literally, and the words “ may be issued” in| We think, then, with reference to the 
Section 21 as “must be issued,” there will | first cnse, No. 445, it should go back to the 
be this difficully that, unless the actual; Division Bench which referred it in order 
-warrant-of execution is issued within the | that it may be determined by them whether 
period. allowed by. the. old law, o within | any -proceeding was taken by the person . 
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who claimed to guferee the judgment, within 
“the meaning of Section 20. 

` This decision will also govern miscellane- 
ous appeal No. 719 of 1866. But we think 
that in that. casé the regular suit which 
was brought by the decree-holder to contest 


we 


the validity of the decision made by the |. 


Court executing the decree that the property 
was not the property of the decree-debtor, 

and therefore could not be seized, was a 
` proceeding for the purpose of enforcing the 
decree. The decree-holder having obtained 
a decree in that suit on 6th September 1864, 
establishing’ her right to seize the disputed 
property was not barred from proceeding on 
the 23rd June 1865 to execute the original 
pecree. 


` The appeal in No. 719 must be dismissed 
with costs, 





The 31st May 1867. 
-Pr esent: 


The Hon'ble Sir Barnes Peacock, ` Ki, 
Chief Justice, and the Hon’ble ©. È. 
Trevor,* G. Loch, F. B. Kemp, ead 
AG. Macpher son, Judges. 


Powers of superintendence of High 
Court. te 


Case No. 495 of 1866, 


Miscellaneous Appeal from a decision 
passed by - Baboo Russich Lall Bose, 
: Principal Sudder Ameen of Rungpore, 

` dated the 30th June 1866. 


Janokee Bullub Sein, plian 


versus 
Dukhina Mohun Chowdry, TA 


Mr, R. T. Allan nud Baboos Sreenath 
Doss and Kishen Doyal Roy for Appellant. 


Baboo Nil Madhub Sein for Respondent. 


The High Court refused to iuterfere, in the exercise 
of its general powers of superintendence, with an order 
of a Lower Court which, though apparently arbitrary 
and kanes that Court was authorised by law to 
make. , 

This éase was referred to a Full. Bench 
by Loch and Seton-Karr, J. J., under, the 


following order :— 


‘Referring Order.—Mnr.: ALLAN has argusd 
the case before us on the ground that the 
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"Principal Suder. Amal had no Hight to 
„summon his client Janokee Bullub to appear 
personally, and that this‘order being ilegal 
and unnecessary on the face of it, - -the High 
-Court can, and-are bound: to, take Toing of, 
and to aunul the same. . - 


The Principál Sudder Ameen ordered 
Janokee Bullub to appear. and show, first, 
that he was entitled to represent the decree- 
holder ; and, secondly, to enquire into certain ` 
adjustments of the decree said to have taken 
placè out of Court. It certainly ‘appears to 
us, ou the face of the decision of thé Principal 
Sudder Ameen, that the first point was 
wholly unnecessary.” Janokee Bullub was 
already represented by his vakeel, and he 
had put into Courta decree of the High 
Court of 1863 recognising him ‘as the adopt- 
ed son of his mother. ‘On this decree the 
Court need not have iad the slightest hesi- 
tation in acting, and it was the costs of that 


‘| very decree that he was seeking to obtain in 


execution, As regards the second point, 
the matter was clearly one in which, by 
Section 206 of Act VIII of 1859, the-Court 
had only to say- that no adjustment of the 
kind alleged could be recognised by the 
Court. 2 


On both polais, iaeia the order of the 
Principal Sudder Ameen, for the appearance 
of the petitioner Janokee Bullub, appears to 
us to have been arbitrary and voxatious, and 
unnecessary for the ends of Justice. At the 
same time we-do not find any Section in ‘Act 
VIIL which would enable us to interfere 
with, or annul, the order of the’ Lower Court 
for the attendance of the petitioner. Under 
Section 863 au appeal would appear to be 
-barred at least at this stage of the proceed- . 
ings.” Mi, Allan, howéver, contends that, 


p~ 


under Section 15 eof the- Charter Act, this. 


Court has the power to interfere, and presses 
us to refer the question toa Full Bench, As 
a similar questiou relative to the jurisdiction 
of this Court, where no appeal is specifically 
provided, has already been forwarded toa 
Fall Bench, we submit the poiut raised by 
Mr. Allan; onthe facts as > stated, to a Full 
Bench algo. . 


The judgment of the Full Bench was 
delivered as Jollows by— 


Peacock, C: J.—It appears hata a suit was 
brought against’ Janokee Bullub and his 
mother to’ set asido a-deed which gave his 
mother power to adopt, -and - under which 


* The judgment of the Fall Bench was delivered orally | Janokee had been adopted - by the - ‘mother, i 


n the 16th March 1867; when Trevor, Jy concurred in itr f 


‘The case- WAS- dismissed: with costs, 
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“After Taka Bullub came of age, he 
7 “applied for exécution of the decree for costs, 
“and it was alleged by the opposite party that‘ 
acompromise had been entered into by the” 
mother. x = 


-The Principal Sudder Ameen, before whom į 
the application for execution was made by | 
Janokee Bullub, ordered Janokee Bullub to 
‘attend as a witness for the purpose of being 
examined. Janokee Bullub refused to do 
so, and he was sent to the Magistrate. 
|, We think that the Principal Budder Ameèn, 
had- -power: to do what be did. Whether he 
raised aright issue with reference to’ the 
; alleged adjustment or not,» it is clear that he 
required ; the: attendance of Janokes as a 

witness to- be ‘examined as to the alleged’ 
“adjustment, aud.that Janokée, the witness, 
refused_ to, attend: The Principal Sudder 
_ Ameen, therefore, had aright to deal with 
him according | to law as a witness refusing: 
- to attend. 


Under these circumstances, we “think that 


` this- Court, in’ the exercise of its general | 


` power of superintendence over the “Lower 
Courts, ought not to inter fere with the order 
of the Einelpet Sudder Aineen. 


4 


: `The Bist May 1867. 
„Present : 





; The How’ble Sir Barnes Peacock, Kt., Chief: 


_ Justice, and the Hon'ble, O. B, Trevor,* 
G. Loch, F. B. Kemp, and A.-G. 
Macpherson, Judges, `  ~ 


is Powers of superintendence of ‘igh 


Court—Declining jurisdiction. .` 
Case No. 580 of 1866 under Act X of 1859. 
Miscellaneous Appeal. from an order passed i 


by Mr. F: B. Simson, Judge of Mymen- 
sagh dated.the 29th Nobember 1866. 


Tene Coomar. Chowdhry (Judgment- 
debtor) Appellant, 


THE withauea: nArunstiny 


` | to enforce his claim. 
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powers of, superintendence, interfered and directed the 


| Deputy Collector to give restitution himself, he having . 


t Power bylaw to do so 


This case was referr ed toa F. wll Bench” 
"wader the following order recorded by 


“Macpherson, J., and concurred in by y Loch, 
fol 


Referring Order.—In this suit (brought 
under Act X-of 1859) the plaintiff got an 
ex-parte. decree for arrears of rent in the’ 
Court of the Deputy Collector. Pending 
an appeal by the defendant, the plaintiff 
took out execution and realised the amount 
decreed to him, Subsequently, thé -Lower™ 
Appellate Court, and on special appeal the 
High Court, modified this decree, declaring: 


+the plaintiff entitled to something less than 
‘the amount originally decreed, "with , costs 


ouly in proportion to the reduced’ amount. 
The defendant then applied to the Court of 
first instance, praying that the plaintiff 


might be ordered to refund what hid been 


received by him in excess of that to which 
he was entitled under the decree as modi-~ 
fied, and praying that. execution might issue, 
against the plaintiff to enforce the refund. -~ 


‘The Deputy Collector refused the applica-. 
tion, saying that a separate Civil suit- must’. 
be instituted by the defendant if he wished 
The Judge, on an 


| appeal being preferred to him from this 


order, held that the appeal would not lie 
as it was an appeal from an order passed 
after decree, and relating to the ex- 


-ecution thereof (see Section 151 a Act 


` X of 1859). l l - 


Before us itis contended ii even if. no 
‘appeal did lie to the Judge, still the origi- 
‘nal order of the Deputy Collector was 
wrong, and this Court, in the exercise 
of the powers- of superintendence, vested 
in it by Section.15 of 24 and 25 Vic, Chapter 
104, can direct the Court to entertain the 


| petitioner’ 8 application and deal with it on 


: its merits. 


VETSUS 


Kisto Cooma” Chowdhry (Decree- aiy 
i ' Respondent. : 


Baboos. Khetter, Mohun ‘Mookerjee and 
Nuleet Chunder Sein for Appellant, ` 


-No one for Respondent. 


A Deputy Collector declined to,make an order for 
 geatitution of an -amount levied i in excéss of what was 
due under a,decree, directing the applicant to institute a 
separate Civil suit to enforce his claim, There being no 
appeal, the-High Court, i in the exercise of its general 





* The judgment of the Full Bench ‘was delivered 
- orally on the loth Mare’ 1867, when Trevor, J., con- 
curred i in it, tee Pe 


I think that the question as to whether 
this Court under the Section just mentioned 
has the power contended for, ought to be 
referred for decision to a Full Bench. 
Almost precisely the same point is "involved : 
in acaso No. 1090 (Miscellaneous) of 1866 
which is now awaiting the decision of a Full 
Bench. And the matter is .one, any - doubts 
as to which ought to be set finally .at rest 
with as little delay as possible, with refèr- 
euce more especially to the judgment -of.a 
Fall Bench in the case of DaCosta vs. Hall, 
v Weekly: Reporter (Miscellaneous)= 25, 


tht 
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aud of a Division Coùrt in the subsequent Bipro Doss. Gossain and-others' (Judgment- 


Suit of Bhyrub Chunder Chunder ‘vs. Shama, Ay debtors), Appellants, 

Soonduree ene vi Weekly Reporter an Tay iwersus.. a 

SO S Chiunder Seckur Bhuttacharjee (Judgment- 
The following judomint lewadamead’ in by ~ creditor) Respondent. 

Trevor, Kemp, and a Sol J. 28 was| Raboos Kishen Kishoré Ghose and Kishen 

deliver ed bys : Dyal Roy for Appellants. ` 
Peacock, C. J.—We thitk that in this} Baboo Nil Meee Sein for Respondent. 

case the Deputy | Collector had power to! ‘The period of limi AR prescribed by Section 20 Act 


enforce restitution of 80 mueh of the‘ XIV of 1859 is to mi calculated from the date or the 

i J judgment, ‘decree, or order which the person’ in whose 
amount. which was levied under the decree favor it is given is at liberty to enforce by execution, 
as it originally stood as exceeded that to | whether such judgment, decree, or order be that of the 


which fhe ‘plaintiff is entitled under the i Lower Court`or given on review or appeal. 


lf, upon an application by the judgment-debtor for 
decree as modified. “He wus wrong in | review or a petition of appeal, the opposite party appear 


refusing the application to enforcé restitu- {to prevent his decree fom peine i aside ae on 
tion. He also appears to have committed | review or appeal, and afterwards seeks to execute it, bis 
a mistake with reference to the costs which: veka trom Bitar, fe iene Sees 
were awarded by the decree of this Court 
to the’ defendant. The Deputy Collector | 
ought to have enforced the decree with regard 
to those costs and to have enforced restitu- 
tion of the amount which -had been levied 
in excess of the amount finally decreed. 


| Under these circumstances, we think that” 
this Court, under the general powers of 
superintendence vested in it, has -power to 
order the’ Deputy Collector to enforce re- 
stitution, and also to execute that. part of 
the decree which awards costs to the defend- 
ant k 


Loch, J—I thiuk that under the words 
“shall: have superintendence over all 
Courts” used in Section 15 of 24 and 25 Vic 
Chap. 104, this Court has the power, in 
eases where no appeal lies to the Judge, of 


directing a Lower Court to do that ae „versus .Bigsumbhur Panjab: “(V 
is legal, and to correct that. which í is illegal m | Weekly Reporter 45 Misc.),. it was sheld 


This case was referred to-a Full Bench 
by Loch and Macpherson, J. J., under the 
following orders :— ~ 


Macpherson, J.T first and hati im- 
portant question to be decided in this case 
is` whether,` where a plaintiff - obtains a 
decree, and the defendant makes an applica. 
tion to this Court to review its judgment, 
which application is eventually refused, the > 
three years’ limitation under Section 20 of 
Act XIV of 1859, is to be calculated from 
the date of ‘the original decree; or from the 
date on which the application for review was 
‘rejected. 

I think the question out to be referred 
to the decision of a Full Bench, as there are _ 


ils proceedings. ‘| that the threc years ran from the date of 
the :original decree, and not from the date 
on which the application for review was 
rejected. And this view seems to bè sup- 
ported’by the judgment delivered in the case 
of Ramruttun- Banerjee versus Maharaja 
Ameeroolmolk (VI Weekly Reporter, 95 
Misc). 

On the other hand, in the case of ‘Singh 
and others versus Lalla Kali Churn (IH 
Weekly Reporter 21 Misc.) the Court ap- 
pears to have held that the three years 
were to ‘be counted from the date on-which 
an application for .a review was finally dis- 
posed of. And there are several cases which 
in principle support this view—cases, namely, 
in which there was an appeal, and the’ time 

F was originally de=} W held to count from the date of the 
ii pept ease Trevor y oai decree on appeal, and not from the date of 
„cred in it- +> - 2 | the original decree. * See Sheik Fuzel Imam - 


The 31st May 1867. 
Present: — 
The Hon’ble. Sir Barnes Peacock, Kt, Chief 
Justice, and the Hon’ble C. ’B. Trevor,* 
G. Loch, F. B. Kemp, aud A. a 
Macpherson, Judges. 
. Dimitatihon—Section` 20 Act- XIV óf 
1859—Appeal—Review. 
Case No. 583 of 1866° l0 


Aliscellancous Appeal from an order passed 
by Mr. J. E. S. Lillie, Judge of 
Burdwan, dated the 28th July 1866. « 


prone 





conflicting decisions of Division Courts, cea 


In the case of Chowdhry . Tunmeejoy =: 


“oe 
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versus Doolim Singh (V Weekly Reporter, 
6 Mise.) ; Hurree Bungsee Banerjee versus 
Ramessur Baverjee (VI Weekly Reporter, 
38 Mise); Chedoo- Lal versus Nund Coomar 
Eal (VI Weekly Reporter, 60 Mise). 

In the present instance, an application 
fer review of judgment was made in 1852, 
which was not disposed of till March 9th, 
1864, Therefore, if the time is to be cal- 
culated from the date oftire rejection of 
the .application for review, the appellant is 
not barred, aud the order of the Lower Court 
ought to be set aside. If the time is to be 
calculated. from the date of the original 
decree; however, the case must be returned 
to this Division Court that certain other 
points which bave been taken may be dis- 
posed of. 

Loch, J—I concur in thinking that the 
case’ should be referred for the decision of 
a Full Bench. . 


The judgment of the Full Bench was 
delivered as follows by— 


Peacock, C. J.—We think that the words 
“any judgment, decree, or order,” used in 
Section 20 Act XIV of 1859, must mean a 
judgment, decree, or order which the person 
in whose favor it is given is at liberty to 
enforce by execution, and that it would not 
be less a judgment, decree, or order of this 
Court because an application to review it or 
a petition of appeal against it had been 
preferred by the opposite party. If, in the 
case. of an appeal, a new judgment of 
affirmance of the former decree should be 

` given, then a new judgment would have to 
be executed, and the period for applying for 
execution would commence: from the time 
of. the neiv judgment of affirmance. But 
if-the appeal were dismissed for default, 
there would be no new judgment, nud the 
judgment of the Lower Court would be the 
judgment to be enforced. 

The next question is whether the words 
“unless some proceeding shall have been 
‘taken to enforce such judgment, decree, 
“or order, or to keep the same in force 
“ within three years-next preceding the np- 
“ plication for such execution,” would include 
an opposition by the. person in whose favor 
the judgment had been given to an applica- 
tion for review or to a petition of appeal. 

We think thata mere application for a 


review or a potition of uppeal by the person . 


against whom the judgment was given, 
would not be an act done by the person in 
whose favorthe judgment was given for the 
—purpose of keeping the same in force. It would 
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“bean act done by the opposite party to 


destroy it, and not done by the person in 
whose favor it was-given to keep it in 
force. But if, upon the application for 
review or ihe petition of appeal, the person 
in whose favor the original decree was 
given appears in person or by vakeel 
(whether voluntarily or upon service of 
notice) to oppose the application and files a 
vakalutnameah or does anything for the pur- 
pose of preventing the Appellate Court or the 
Court of Review from setting the jadgment 
aside, we think that, within the fair inter- 
pretation of the words, such act, being an act 
of the person in whose favor the judgment 
has been given for the purpose of prevent- 
ing it from being set aside, is an act done 
for the purpose of keeping the judgment 
in force. If the party is successful in 
preventing the judgment from being set 


-| aside, aud does, in fact, keep the judgment 


in force and afterwards applies to execute 
it, his application is in time if made within 
three years from the time of the last act 
which he did to keep the judgment in force 
or to prevent it from being set aside. 

With this expression of opinion the case 
wili be remitted to the Court which referred 
the questions for our consideration in order 
that they may finally deal with the case 
upon its merits. It does not appear whether 
the party, in whose favor the judgment was 
originally given, did oppose the review or 
not. Besides there are other facts in the 
case which must be considered by the 
Court which referred it. 


The 31st May 1867. 
Present : 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon'ble ©. B. Trevor,* 
G. Loch, F. B. Kemp, and A. G 
Macpherson, Judges. 


Certificate (under Section 7 Act XZ 
of 1858)— Revocation of. 


Cases Nos. 710 and 778 of 1866. 


Miscellaneous Appeals from orders passed 
by Mr, J. E. S. Lillie, Judge of Burd- 
wan, dated the 80th July 1866. 

Naunee Bibee, Appellant, 


VErSUS 
Khojah Surwar Hossein and others, 
Respondents. 





* The judgment of the Full Bench was delivered orally 


on the 19th March 1867 when Trevor, Ja coacurredin it, 


A 
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Baboos Mohendro Lall Shome ind Mohesh 
Chunder Chowdhry for Appellant. 


: Mr. C. Gregory aud’ Baboo Judoonath 
Mookerjee for Respondents. a 

A certificate granted under Section.7 Act XL of 1858 

may, under Section 21, be recalled summarily without 

the accounts having been previously taken in a regular 

suit under Section 19,-~where the application of, the 


recall is based on charges oe waste and mismanage- 
ment, 7 


These éases were, referred to a Full Bench 
by Loch and Maepherson, J. Ja, under the 
following order :— ` 


Referring Order.—THESE are eross-np- 
peals from an order passed by the Judge 
of Burdwan upon a summary application 
made to him under Section 2l.of Act AL 
of 1858 to recall a certificate which had 
been granted under Section 7 to persons 
who under a towlieutnama or ‘deed of set- 
tlement claimed a right to have charge: of 
the property of the minor. ‘The application 
was based on charges of breach of trust, 
waste, misappropriation of funds, neglect 
to provide for the education of the minor, 
&e. The petition stated that the accounts 
filed by the executors were false; but that 
.if the executors were made in one day. to 
‘file true accountsand the lowazima papers 
of- the talooks in their possession, then the 
truth of the charges would be established. 

The first question which arises is, whether 
a certificate which has been 
Section 7 of Act XL of 1858 can, on the 
ground of waste and. breach of trust, be 
recalled on a summary application made 
under Section 21 of that Act. 

It appears to us that this is a question 
which we ought to refer to a Full Bench, 
as ‘there is a conflict of decision on the 
subject. “In the case of Anundmoyee Dabée 


versus Hurrish ‘Chunder Chowdhry (Sudder- 


Dewany Adawlut,; 1861, Vol. II, page 163) 
n widow who by her deceased husband’s 

will was appointed guardinn of the person 
nnd manager of the property: of her minor 
son having obtained a certificate under Sec- 
tion 7 of Act XL of 1858, a regular’ suis 
` was instituted to set aside the cer tificate, 
and remove her from the guardianship and 
management. The matter having come be- 
fore the Sudder Court on appeal, the ques- 
tion was “ whether a regular ‘suit will lie 
simply to remove a party to- whom n’ certi- 
ficate has been granted under the law, for 
breach of trust, or whether by virtue of 
the certificate the application must not be 
made summarily under- the Act,” and. the 
Court held that, “ for the removal of nman- 
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ager to whom acertificate has been granted, 
a regular action will not lie, but an appeal, 
should .bé made to the Judge under Section 
-21 of the Act (XL of '1858).” 

The Court further ‘said: f“ The remarks 
which we have ‘made-above apply ‘only to 





-guardians and, managers. appointed by the 


Court,and the power vested in it -by Act 
XL of 1858: where a guardian ‘has been 
appointed by the will of the father, he can 
only be removed by a’ regular suit in the 
Civil Court.” ‘The result of .the’ appeal 
was that the suit for the recall of the. certi- 
ficate aud removal of the guardian “and 
manager’ was -dismisséd on the ground that 
the propet remedy’ was'not by regular suit 
but by summary application under Section 
21 of Act XL of 1838. 

The case of Mudhoosoodhan Singh versus 
the Collector of Midnapore (Marshall’s 
Reports, page 244) came before the High 
Court on appeal from an order of the Judge 
passed under Section 21 of Act XL, whereby 
he dismissed the appellant who was’ the 
manager, appointed by will, of the estate of 
a minor, and recalled a certificate which had 
been granted to him’ under Section 7. The 
Court (Sceer and Campbell, J. J.) said that 
though there might be some doubt as to the 
summary removal of a manager who re- 
ceives à certificate iu right of a will, still 
they would not, after the decision of the 
Sudder Court in Anundmoyee Dabee’s case 
(quoted above), object then to thé proceed- 
ings under: Section 21, hud there been such 
proof of malversation and misconduct as 
would afford sufficiéut ground for removal. 
After-some further observations; the Court 
proceeds thus :—“ The accounts. have’ not 
been examined in detail, no fraud or embezzle- 
meut has been proved, and the ‘grounds 
of removal are perely general and conjec- 
tural. ` It seems to us that as Section 19 of 
the Act has provided a special procedure for 
impugning the accounts, viz. a suit by a 
relative or friend, it is not regular’ that the 
Judge should, on the application of a friend, 
call for and go into the accounts ~in n sam- 
mary way under Section 21. The fried 
challenging the accounts should first. be 
directed toa regnlar ‘suit to discover and 
impugn the accounts ;' after which he may 
bring a suit to prove embezzlement, and 
may on that or other “more directly tangible 
er ound, (as insanity’ or convictions of felony) 
apply under Section 21 for the removal of 
the manager.” 


‘In the case of Nundo Coomar_ Gungo- 
padhia ‘and others, petitioners (Miscellaneous 


“Appeal No. 574 of :1866), 
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we, on the 
6th of December last, held that the Judge 


was wrong in supposing that he could not 


‘deal with thé case summarily under Section 
2), although -there was a will and the 


. persons „against whom the application was 


made aud who had obtained the certificate 
under Act XL of 1858 were the executors 


_ named in the will. We said :—* The terms of 


‘Section 21 are general ; “and we. think the 


Judge should examine the will and also ‘take’ 


evidence ag to the matter of the complaint 


:. made by the petitioners against the executors. i 


We remand- the case “for - 
‘The grounds ob which 


the purpose.” 
the re-call -of the 


j ‘certificate was applied ‘for in that case.were 
** waste, - 


change of Yeligion, and other 
_ charges, The Judge ‘had held that, as. the 
| certificate had been granted to persons who 
were by the will appointed executors, he 
- could not summarily, uuder. Section 21, en- 
` quire into their act, or re-call their cer tificate. 

- The questions referred for the decisions of 
the Full Bench are :— 

Ist. —Whether, under. any circumstances, 
‘a certificate granted under Section 7 of. Act 
“XL of 1858, canbe re-called summarily 


` under Section 21. 


,.2nd.—Whether such a certificate can be 


. re-called summarily. under Section 21 without 
‘any account having been previously taken 


in a regular suit under Section 19 where the 
application for the re-call is based on charges 
of'waste and mismanagement which cannot 
be disposed -of without the accounts being 
enquired into and fully taken. 

Whatever may be the decision of the Full 
Bench, these appeals must be sent back to 


us for final disposal. 


The ‘judgment of the, Full Bench was 


: deliver ‘ed as follows by ia 


. Peacock, C. J.—The two questions which 
have been ‘preferred for the decision of the 
‘Full Bench are :— 


1st.— Whether, under any circumstances, 2 
certificate granted under Section 7 of Act 
-XL of 1858 can be re-called summarily un- 
der Section 21. 


2nd.—Whether such a certificate can be 


` re-called summarily under Section 21 with- 


‘ont any accoant having, been previously 


' taken ina regular suit under Section 19 


where the application for the re-call is based 
on charges of, waste and mismanagement 
which cannot ‘be ‘disposed of without the 
aecounts being enquired into and Pel 
taken. i ` 


1 the conclusion “that the. 





. Weare of opinion that both these ques- 
tions must be answered in the affirmative. 

By the grant of a certificate under. Act 
XL of 1858, the person to whom it is grant- 
ed acquires powers which he could not 
exercise without if. For instance, by | 
Section 8, although he may have’ been 


„appointed by a will to manage the estate, he 


is not entitled to institute or defend any 
suit connected with the estate of which- he 
claims the charge until he shall’ have 
obtained a certificate, ~ 

So by Section.18, every person to whom 
a certificate is granted has the same .powèrs .. 
in the management of the estate as the 
proprietor might have had if he were not a 
minor, except that he cannot sell or niort- 
gage any immoveable property or- grant a 
lease thereof for any period exceeding five 
years without an order of the Civil Court 
previously obtained. 

By Section 7 it is compulsory upon ‘the 
Court to graut a certificate to any person 


-who shall have been appointed to the charge 


of a minor’s estate by will or deed, and who 
is willing to undertake the trust. i 
f Prima, facie,.x person .who has been 
appointed the manager of a minor’s estate, 
either by will or deed, is the proper person 
to be the manager; and, prima facie, there is 
no sufficient cause why he should not,be 
the person to whom the certificate is. to be 
granted. The law has therefore made it 
compulsory on.the Court to grant him the 
‘certificate ; but it by no means follows that 
when a certificate has been granted to him 
and he has acquired the management, it may 


-may not be discovered that he i is not a pro- 


per person to have tlie management. i 
Tt is true; no doubt, that a person to whom 
a certificate is gr auted under Section 7 is 


not bound to render “per iodical accounts in 


the-same manner as a public officer to whom 
such a certificate is granted, and that he can 
be compelled to do so only by suit., It was 


so held in the case reported -in 6 Weekly 


Reporter, Miscellaneous Rulings, p. 53. 

The Coutt in that case said :—* After’ 
“ carefully examining the Act, we come to 
law does not 
“ require a party, holding a certificate under 
“ Section 7, to produce accounts unless sued 
‘for such under Section 19 of the Act by 
“any relative or friend of the minor. 
« Public Curators or Administrators appoint- 
“ed under Section 10 are required by the 


* provisions of Section 16 to put in annaal 


“accounts, to the accuracy of which any 
« relative or friend of the minor may take 
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“ objections. But where a party is appoint- 
“ed under Section 7 to administer to the 
“estate, it appears to us that he is bound, 
“ as was the practice before the passing of 
“ the Act, to account ouly to the minor on 
“his attaining majority and to no one else, 
“ though, of course, he is liable to have the 
“ certificate withdrawn under Section 21 
“ should any sufficient cause for its with- 
“ drawal be proved to the satisfaction of the 
“ Court.” 

That case is an authority to show that al- 
though a manager appointed by a will or 
deed to whom a certificate is granted is not 
bound to render periodical accounts under 
Section 16, still if there be any mismanage- 
meut or improper conduct on his part, he is 


“ the precedent quoted now, object to these 
“í proceedings under Section 21; but wo 
“ think that, in whatever form a suit institut- 
© ed to cancel the certicate under that Sec- 
“ tion may be instituted, it must be supported 
“ by such proof of malversation aud miscon- 
“duct as will afford sufficient ground for 
“ removal.” 
- To that extent we entirely concur. 

The Judges proceed :—“ Looking.-to the 
‘nature of the title on which the certificate 
& is held, there is a wide difference between 
“a manager appointed by will or a near re- 
‘‘lative appointed in right of natural pro- 
“pinquity, and mere officer of the Court 
“appointed manager subject to the supervi- 
“ sion of the Court. The two former mana- 


liable to be removed under the provisions of | “ gers hold under Section 7 and render no 


Section 21. 

Section 21 enacts that “ die. Civil Court 
“for any sufficient cause may recall any 
“ certificate granted under this Act, and may 
“ direct the ‘Collector to take charge of the 
“estate or may grant a certificute to the 
“ Public Curator or any other person as thé 
“ense may be.” 

It is only for sufficient cause that a certi- 
ficate can he recalled ; but the words of the 
Section are general, that for sufficient cause 
any certificate granted may be recalled ; and 
there seems to be no good reason, for holding 
that a certificate granted under Section 7 of 
the Act either to n manager appointed by 
will or to a near relative cannot be recalled 
for sufficient cause, in the same manner as 
any other certificate, merely because such 
manager is'not bound to render periodical 
accouuts. 

By Section 28 all orders of the Civil 
Court are subject to appeal subject to the 
rules in force in Miscellaneous “cases, sgo 
that if a manager be dismissed summarily 
for insufficient cause, he has a remedy by 
appeal, 

‘The authorities uponthe subject have all 
been very clearly set out in the statement by 


which the points were submitted for the | this statement, 


“ accounts till their management is impugned 
“under the provision of Section 19. ‘Tha 
“ latter, appointed under Sections 10 and 12, 
‘is subject’ to a variety of special provisions, 
“and is bound to render periodical accounts. 
“ As regards the grant of a certificate to a 
‘person claiming under a will, it is clear 
“that in the terms of Section 7 the Court 
“ has no option whatever. Hence we think 


. that in such a case the Court cannot exer- 


“cise any mere discretionary power under 
“ Section 21, the candidate not being abso- 
“ Jutely and palpably incompetent.” 

` In this we also concur. There can be 
no doubt that it is obligatory on the Court 
to grant a certificate to a manager appoiuted 
by will, and the Court has no power to recall 
it unless a sufficient cause is made out. 

But the Judges go on to observe :— 

“ There will be sufficient cause for re- 
‘moving a manager appointed as of right, 
“only when there is such eutire iucompe- 
“ tency or actual breach of trust as would 
“justify a Court of Equity in depriving a 
“man of the management of his owu 
t property, or a trustee of the management 
“ of a trust.” 


There appears to be some inaccuracy in 
because we are not aware of 


opinion of the Full Bench, and the only case | any incompeteucy which would justify a 


which appears to throw doubt upon the right 
of the Judge to recall a certificate by a 
summary Sroceeding i in the case of a mana- 
ger appointed under Section 7 is that which 
was decided by Mr. Justice Steer and Mr. 


Justice Campbell and reported in Marshalls | he pleases. 


Reports, page 244. In that case the Judges 
observed ; 
* for an accoant can be brought against such 


“manager under Section 19 of the Act. 


Court of Equity in removing a man from 
the management of his own property. A 
man may manage his own property as he 
thinks fit, and, unless declared to be a luna» 
tic, he has a right to manage his property as 
So far as the Court speaks of 
the removal of a trustee, we think that they 


“Tt is clear that a regular suit may be correct ; but it ‘does not follow that 


if a manager to whom a certificate has been 
granted under Section 7 should be compelled 


“ As regards his remoyal, we would not, after | to render his accounts by à regular suit, and 
D 
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it should appear from those accounts that 
thore has been embezzlement or waste 
or mismanagement such as would justify the’ 
removal of a trustee, the. certificate cannot 
be withdrawn without a regular suit. 

There ‘may be many cases in which, if a 
manager so appointed could not be removed 
summarily, the estate might be whoily lost. 

-Suppose it were made out upon a sum- 
mary application to the. Civil Court that an 

“estate under a manager had realized more 
than sufficient to pay the expenses of manage- 
ment and the public revenue ‘and the allow- 
ance to the minor, and that the Government 

revenue was not paid and the estate about 
to be sold, and that the manager refused to 
render his accounts and referred the friend 

- of the minor to regular suit, and would give 
no reason for his not paying the Govern- 
‘ment revenue. If the Court could not 
remove him summarily without a regular 
suit, the estate might be sold for arrears of 
public revenue, and, before a detree for his | 
removed could be obtained, the estate would 
be lost. We think it clear that iu such a 
‘ease, the Court ought to have, and would 


¢ 


havé, power to remove the manager by an i- 


“summary proceeding under Section 21, and 
to put the management of the estate into the 
hands of the Collector or of the Publie} 
Curator, notwithstanding the mauager could 

not be compelled to render his accounts 
without a regular suit. 


So, if-the accounts rendered by such ay 


manager, whether voluntarily or under a 
decree for an account’ in a regular suit, 
should-be incorrect, and the manager should 
fraudulently omit to give credit ‘for monies 
received, it appears to us that the manager | 
might be removed upon proof of the facts 
on a summary proceeding, and it would not 
be necessary to falsify the accounts ina 
regular suit, 

" We make this remark because the Judges 
in the casé to which we have already re- 
ferred think that, merely because the accounts 
are impugned, the Court could not remove the 
manager until those accounts had been im- 
spugned. by regular suit. 


We think that, without capelli the 
minor or his friend to resort to a regular suit, 
tho Civil Court has power, if a ” sufficient 
case is made, by summary proceeding, to 
recall a certificare granted under Section 7 
to a manager appointed by will or deed 
or to a near “relative, and to put the estate 
into the hands of the Collector and to exer- 
cise the other powers conferred upon the 

` Court by Section 21, 


For these reasons, it appears to us that 


both the questions ought to be answered in ` 


the affirmative. 

The case will be eed back to a Divis 
sion Bench with this expression of our opi- 
-nion in order that the Division Bench may 
determine the appeal. 


The 31st May 1867. 

Present: s 

The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble C. B. Trevor,” 
G. Loch, F. B. Kemp, and, A. -G. 
Macpherson, Judges. 


vidence—Presumption—Dakhilas. 


Case No. 2779 of. 1866 under Act X of 
1853. 


Special Appeal from a decision passed by 
the Judge of Hooghly, dated the 9th July 
1866, reversing a decision of the Deputy 
Collector of that District, dated the 

5 28rd April 1866. 

Kriteebash Mytee (Plaintiff) 
Appellant, 


VREVSUS 
Ramdkun Kharah (Defendant) Respondent. 


Baboos Romeschunder Mitter and Anund 
Chunder Ghosal for Appellant. 


Baboo Poorno Chunder Shome for 
Respondent. 

A ryot who puts in dakhi’as as evidence to yea his 
case, is bound to prove them. Their admission as ge- 
nuine is not to be lezally presumed merely because 
they are not formally disputed by the landlord. , 

This case was referred to a Full Bench by 
Peacock, C. J., and L, 8. OLR J., under 
the following orders :— 


Peacock, C. J—-I amx unable to distia- 


* Rajeesurree Dabea te -gui | 
Shibnath Chatterjee, A ish a e pr eseni nÈ 
Weekly Reporter Act x . from the two™ rul- 


E ucts ings which have been 
azee Khoda Newaz vs. 
WNobokishore Raj,5 Weekly ` cited, and especially 


Reporter Act X, p. 53. from the last in date 
of those two rulings. But I confess I 
caunot discover in what stige of the cause 
the dakhilas produced by the defendant in 
evidence could have beeu denied upon the 
record by the plaintiff. . 

Suppose the defendant had produced 
these documents in Court under suspicious 
circumstances, and the plaintiff had not been 





* The Judgment of the Full Bench was orally deli- 
vered on the 19th March 1867 when Trevor, J, concurred 
in it, 





1867.) Cai 
a Present, atid his mooktear, not ` knowing, 
* whether the documents were’ ‘genuine-or not, 


could not deny them, would the Judge ‘have |. 


been Loud td believe them ? According to 
the rulings yeferred to; the J udge’ would 
have been bound to believe them, there” being 
no denial of them upon the record. -` ” 


<- My present impression is that fies: ; 


rulings’ cannot be upheld ; but as-I-cannot 
distinguish the present case from the rulings 
referred to, this case must be. ‘referred toa 
Full Bench for decision. 

Jackson, J.—I entirely concur, “I also 
am at a loss “to know at what. stage of the 


proceedings or in what manner a denial is- 


to be entered bythe ‘plaintiff of-documents 
filed by the defendant, more especially when 
. those documents sre so filed by the defend- 
ants after the first hearing of thé case, when 
the examination of the plaintiff in person 
has already taken place. It seems to me 
that the party who puts in dakhilas as well 
as other documents ‘as -evidence - to support 
his case, is bound to satisfy the Court that 
those documents.are genuine and what they 
purport to be, in,other words, to prove them, 
and that it cannot possibly be assumed, from 


the absence of a specific denial by the op- 
are 


posite party, that such documents 
genuine. s -~ 


- The Judgment of the Fall Bench, was” 


delivered as Sollows by— 


Peacock, C. J.~The. Judge in this case 
says that- the dakhilas pr oduced by the de- 


fendant, are not-any where denied by the- 


plaintiff, and, consequently, under the ruling 

, at page 53, Volume V of the Weekly Re- 

porter, they must be accepted-as-true. He 

does not state whether there was or was not 

any evidence te prove that-they were genu- | © 

ine; but ho accepted them as true merely 
because the plaintiff had not denied them: 

The question came before the First Divi- 

` sion. Bench who-then thought that the ruling 

on which the Judge had relied i in support of 


his decision could not be‘ upheld ; but as. 


there are conflicting -decisious upon the 


point, the case was referred to a Eull Bench.’ 


I retain ihe opinion. which I expressed on 
referring the case. 


‘In the second of the two cases ited i in dig 
referring order and reported at page 53, Vol.: 


v Weekly Reporter, Act X Ralings,, Mr. 

‘Justice Bayley and Mr. slashes. Sumbhoo- 
nath Pundit say:— z 

“ Further it has been decided here that, 

“ when the payment of rent is not a matter 
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& directly in dispute aud dakhilas are “pro- 


“ duced by the ryot to show that he is 
“ entitled to the presumption of Section 4, - 


“and thesé receipts’ are not -denied by. the 
“Jandlord, ‘the tenant., is- not. required: to 


ce prove’ ‘them, but by the non-deuidl : -admis- 
-| * sidiris Jegally. presumed,”” - 


We think that- the- decision: catinot ‘be 
upheld’ to ‘the extent, that admission is 
legally to be presumed from- von-denial, - If 
a fact or a documéit in support of a fact is 


-tò be proved, it must be proved by -legal 


evideuce whether the fact is directly in dis- 
pute or not. If.a fact is admittedj*it need 
not be proved ; bug if it has to be proved at 
all, itt must be proved by proper evidence, 
whatever may be the purpose for which it is 
to. be proved. 

The decision aise to" a former case ay 
cided by Mr. Justice Bayley and Mr. Justice 
E. Jackson, reported at page 41, Vol. IV of 
the Weekly Reporter, Act x’ ‘Rulings, in 
which the Judges say:—. 

“ There is‘no doubt that dakhilas should, 
* asa general rule, be attested or proved by 
* some oral evidence, io-the same manner ag 
“all ‘other documentary evidence. But 
“ there is a special difficulty for a tenant to 
“ prove dukhilas which are drawn up by his 


“ zemindar’s agents. and. signed by them: -. 


“ more particularly of long past days. The 
“tenant, cannot be expected in every case 
“to summon all the gomastahs of his ze- 
“C mindar'for `ihe past -20 or 80 years to 
‘attest his dakhilas, He should be ro- 
“quired in his examination ‘to attest the 
“ dakhilas “himself as far.as he can. All 
“dakhilas which have been given to him 
“ personally he can. ‘prove as well as any 
“other witness. The tenant having so far 

* deposed to their genuineness, it will, re- 
“ main- for, the: zemindar or his agent who. 
“ may depose on his behalf to. deny their 
“ genuineness, . He also should be examined 
“regarding them. A mere general state- 
“ment that they are false should. not be 
“listened to, If. he states that they are 
“ false documents, he should be required to 
“detail his reasons for so stating y and if 
‘“ they appear to, have any foundation, an 
* issue should be ‘laid down ‘and both: parties 
“ required to protot further evidence on 
“t the point.” 

To the extent of, saying that an issue 
should be laid down as to whether the docu- 
meénts are génuine ..or` not Yb they are 

rial as evidence 
to prove an issue which’ has already been 


laid down or any important fact in the 
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cause, I` think that the Judges were uot 
right 3 ; but I think they were right to this 
- extent that, if a tenant produces dakhilas 
aud swéars that they were genuine docu- 
ments which were delivered to him by the 
lindowner or bis gomastah or gives other 
prima facie evidence to show: that they are 
genuine, whether for the pur pose of proving 
that rent has been paid in a suit for 
arrears, or to prové that rent has been paid 
“at a fixed rate for a certain pumber of years 
*for the purpose of barring a landlord’s, 
‘claim to evhance, such ankhilas are strong 
evidence if the’ landlord or ‘his agent do 
not come forward to deny theni. 
Judges -are right in saying that it cannot be 
4 expected that a iyot should, in every case, 
“summon all the agents of his landlord who 
` gave him the receipts. - But the ruling in 


the last case that, if the landlord does not. 


deny them, they must be taken to be true, 
. without any evidence on the part ofthe 
_ ryot, cannot be upheld. 

In many cases, the landlord is not present 
at the trial, and does not even know wkat 
documents ate intended to be produced. 
How, and in what stage of the case,-is he to 
deny ‘them? If a ryot produces dakhilas 
and swears that he received them from the 
landowner or his agent, or gives other primd 
facie evidence of their genuineness, and the 

` landlord , or his agent does not come forward 
and deny them or give evidence to show that 
they are not genuine, they may be taken as 
primé facie evidence against him if the 
evidence of the ryot is believed. 

` In this case, as the Judge has not entered 
into the question whether there was any 

` evidence in support of the dakhilas, the case 
inust be remanded to him to enquire whether 
.the dakhilas are genuine or not, and to de- 

' cide the case after ‘that question has been 
determined upon proper evidence. 


“The 31st May 1867. 
Present : 
. The Honble Sir Barnes Peacock, Ke. Chief 
Justice, and the Hon’ble C. B. Trevor,* 
_G. Loch, F. B. Kemp, ‘and A. G. 
Macpherson, Judges. : 


Right of occupancy — Transferable 
tenures. 


Case No. 2609 of 1866. 


Spaced Appeal from œ decision passed by 
Mr. W. Anislie, Judge of Patna, dated 





= The judgment of the Full Bench was delivered oral- 


Iy on the 19th March 1867 when Trevor, J., concurred 
in it, 


The’ 





the 12th July 1866, modifying a decision | 


passed by the Deputy Collector of that 
District, dated the 30th April 1866. ` 


Ajoodhya Pershad (Defendant) Appellant, 
"versus. 


Mussamut Imam Bandi Begum (Plaintif) 
Respondent. 


Baboo Khetter Mohun Mookerjee for 
Appellant. 


Mr. R. E. Twidale for Respondent.: 


The gaining of a right of ocoupancy in a non- -trins~ 
ferable tenure under Sectioi: 6 Act X of 1859 does uot 
make the tenure transferablo. 

Quare per Peacock, C. J.—Whether a right of ocon- 
pancy gained under the same Section is necessarily 
heritable. 


This case was referred to a Full Bench hy 
Loch and Bayley, J. J., under the follow- 
ing order :— 


Referring Order.—Tae-special appellant 
in this case, Ajoodhya Pershad, isa tenant 
having a right of occupancy. Some time 
back he, without tlie consent of his landlord, 
transfert ‘red his tenure to another, party, viz, 
Jugdeonarain Singh. The zemindar brought 
a suit for arrears of rent against Ajoodhya 
Pershad, who pleaded that he had sold his 
tenure, and Jugdeonarain intervened claim- 
ing the tenure. As, however, the- iater- 
venor’s name was not registered, the decree 


was given against Ajoodhya Pershad, and the . 


intervenor, in order to save. the property 
from: sale ` in execution, deposited the 
amount of the decree in the name of the judg- 
ment-debtor, -and the sum so deposited was 


. paid over to the zemindar on his application. 
The zemindar has again brought a suit for 


arrears of enhanced rent after service of 
notice against Ajoodhya Pershad, who pleads 
{as before) that he had uo interest in the 
tenure. The intervenor also comes forward 
with-his claim ; but the. Lower ` Appellate 
Court holds -that the defendant Ajoodhya is 


liable for the rent, as his tenancy has never ~ 


been cancelled, and the landlord is not bound 
to look beyond him as long as the tenant 
chooses to let the tenure run on. 


An appeal from this order has now been’ 
preferred by Ajoodhya Pershad, who urges 
that, as he has transferred. the tenure to 
Jugdeonarain, a substantial party, and that 
the zemindar is aware of such transfer, he 
(the special appellant) cannot be further 
considered liable for the rent., It may, be 
noted that, after the previous suit was dis- 
posed of, Jugdeonarain applied to the Col- 
lector to compel the zemindars to register 
his name, but the Collector rejected his ap- 
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plication, as he was a cultivating ryot, and 
not an intermediate holder of a transferable 
tenure to whom the provisions of Section 27 
Act X of 1859 were applicable. 


Before us it is not contended that the ten- 
ure was originally transferable, but it is 
urged that it has become so, because the 
vendor tenant, Ajoodhya Pershad, has a right 
of occupancy, and it has been ruled by a 
Division Bench of this Court (Weekly Re- 
porter page 87, Taramonee Dassee) that a 
right of occupancy is h transferable tenure like 
the jotes of Rungpore and the howlas and 
neem-howlas of Backergunge. We have some 
doubts as to the correctness of this ruling 
ns generally applicable throughout the coun- 
try. We do not understand how a tenure, 
not transferable in its nature, can become so 
by aright of occupancy ; and we think it 
might be both inconvenient and injurious 
to landlords, were tenants having a right 
of occupancy allowed, without the consént 
of the landlord, to trausfer their tenures to 
whomsoever they pleased. There would be 
no safety for the due realization of the rent. 
We know that in some parts of the country 
the tenant’s jotes are transferable, but that 
is from local custom, and not from a right 
of occupancy. As the question is .of con- 
siderable importance, we submit the follow- 
ing point for the decision of a Full Bench :— 


Whether a tenure, not originally transfer- 
able without the consent of the landlord, 
becomes so because the tenant has obtained 
a prescriptive right of oceupancy. 


Lhe judgment of the Full Bench was deli- 
vered as follows by— 


Peacock, C. J—As I understand the pro- 
position for which the vakeel for the special 
appellant has contended, it is this, that if a 
jote, which so long as uo right of occupancy 
existed in it was not transferable, be held for 
12 years and a right of occupancy be ac- 
quired in it under Section G Act X of 1859, 
that which was a non-transferable ten- 
ure becomes a transferable oue,—in other 
words, that every tenure in which a right of 


occupancy is acquired under Act X is al’ 


transferable tenure, 


It appears to me that there is notia in 
Section 6 Act X of 1859 which shows that it 
was the intention of the Legislature to alter 
the nature of a jote and to convert a non- 
transferable jote into a transferable one, 
merely because a ryot who held it for 12 
years liad thereby gained a right of occu- 
pancy under Act X of 1859, 


None of the cases which have been cited 
go to thatextent. The only case which ean 
bear an interpretation such as that now con- 
tended for, is the case referred to by the 
Judges who have referred this question to 
us, and reported in 1 Weekly Reporter, page 
86.. There the Judges say :-— 


“ The question, then, arises, Is a right of 
© occupancy a transferable tenure ? We think 
“that it is so transferable, A right of oc-. 
“ eupancy is, after all, a perpetual lease, the 
“holder of which canuot be ejected so long 
“as he pays a fair and equitable rent. There 
“are many similar rights common in differ- 
“ent parts of Bengal, such as the jotes of 
“Rungpore and the howlas and neem- 
“howlahs of Backergunge which are in 
‘effect in no respect higher than that 
“of aright of occupancy, inasmuch as they 
“are mere personal rights which are, and 
“have always been, held to be transferable 
“as well as heritable.” 


But even supposing that the Judges in 
that case thought that a jote which was not 
transferable became transferable merely by: 
reason of the tenant’s having held it for 12 
years and gained aright of occupancy in it 
under Section 6 Act X of 1859, it appears to 
us that their construction of that Sectior 
was not correct. 


The ease will go back to the Division 
Bench which referred it, in order that they 
may decide it. 


Speaking for myself, I am not at all sure 
that a right of occupancy gained under Sec- 
tion 6 Act X of 1859 is necessarily heritable. 





A The 3lst May 1867. 


o Present: 


The Hon’ble Sir Barnes Peacock, Ki, Chief 
Justice, and the Howble C. B. Trevor,* 
G. Loch, F. B. Kemp, and A. G. 
Macpherson, Judges. i 

Time tor Appeal — Application for 

- Review. 
Petition of Brojender Coomar Roy 
-Chowdry. 


‘Baboos Sreenath Doss and Onoocool 
Chunder Mookerjee for Petitioner. 


Ifa party presents an application for review of judg- 
ment within the ordinary period limited for appealing 
X 





* The judgment of the Full Bench was orally deli- 
vered on the 23rd March 1867 when Trevor, J., concurred 
in it. 
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the time occupied iy the Court in disposing of such 
application will not be reckoned among the number of 
days limited for appealing, but will be “added thereto ; 
-and a memorandum of appeal presented within ‘suck 


` -extended period will be’received ag putin within time, « 


Lhe Petition was as follows :— 


“That due’ Radia Gobindo Sha having 
-instituted a suit against your petitioner for 
. breaking down the buildings erected by. him, 
the: Sudder Moonsiff decreed the plaintiff’s 
claim on the 7th of February 1866. That 
your petitioner préferred au appeal to the 


Principal Sudder Ameen against the said de- | 


- cision and itwas confirmed on the 31st August 
<- 1866. That your petitioner, being dissatisfied 
with the decision of the Principal Sudder 
Ameen, filed a petition of review on the 2nd 
of October 1866: on this, the Principal Sud- 
der Ameen, having caused notice to be served 
on the opposite party, tried and rejected it on 
the 12th of Jauuary last, . That your peti- 
tioner, feeling himself aggrieved by the deci- 
. sions passed by the Lower Courts, prefers this 
special appeal; and- though three mouths 
have clapsed from the date when the Prin- 
cipal Sudder “Ameen first confirmed ihe 
ordor of the Court of. first instance, yet, 


asthe petition of review was not disposed of 


till the 12th of January last, your petition- 

' er prays that your Lordships will be pleaséd 
to grant him the indulgence in filing this 
special appeal on the pr inciple laid down in 
the Miscellaneous Order of 15*-Judges made 
on the 9th of March 1865,” 


The case was:referred toa. Full Bench 
, by L., 8. Jackson, J., under the ati 
order :— . 


` Referring Order-—I have consulted my 

_ learned Colleagues ; the result is, I think ‘it 

right to refer the question: for the consider- 
ation of the Full Bench now sitting. 


Z “Ytowillbe observed, that there isa very 

clear distinction between the case which has 
boen brought to my notice under which this 
application and so many other applications 
have been made, and the case before the 
‘Judges cited in Sutherland’s Weekly Re- 
porter IT, page 36, Miscellaneous Rulings. 
‘That was a case of an appeal on the original 
side of the Court where only 20 days are al- 
lowed. Probably in no case would there be 
. very much time to spare if the appeal has to 
`. be preferred on the original side of the 
Court within those 20 days ; but here; where 
one period-of appeal has-been allowed from 


all districts, whether in che immediate vicinity |- 





* 1d ipa ra 2 Weekly Reporter (Hiscellane- 
_ ous) 86, : . : 


. Vacation began. 


| days. 


| the traveller. 
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of the Appellate Court or at many days 
or even weeks’ journey distant, it is manifest 
that it would not be in all cases either reason- 
able or necessary to allow the full period of 
appeal in addition to the time absolutely 
taken up whilst the application for review. ` 
was pending. Iam very- doubtful whether 
the Court intended to go so far in ruling as 
they did in that case as to say that in >all- 
cases of appeal on this side of the Court that 
urther period was invariably to be allowed. 
-In the present case itseems that the de- 
cision-from which the petitioner now seeks- 
to appeal, was passed ‘on the 3lst August, 


five days having been consumed.in obtaining” ` 


copy of the judgment. for the application 
of review which was put in on the 2nd 
October immediately before the DoorgaPoojah, 
It may turn out, though of 
course I am not disposed to prejadge that 
quéstion,—it may turn out that that applica- 
tion was expressly putin with a view to de- 
lay. An application of that character made 
just before the Court is closed for the long 
vacation has very much the appearance of 
an application for delay. However that 
may be, this application -having been more. 
than three months pending was disposed of 
on the 12th of January, when it.was reject- 
ed. From the 12th January to this day, 
the party has had 63 days to prefer his’ spe- 
cial appeal. It is true that the application 
is said to have been presented to the Deputy 
“Registrar on the 12th of this month, but then 
the pleader who presented it must have been 
perfectly well aware that he. was presenting 
it to the Deputy Registrar under circum- 
stances which forbade the Deputy Registrar 
receiving it without the leave of the Court. I, 
therefore, look upon the application for, spe- 
cial appeal as presented this day and not 
earlier. ` That leaves, as I have said, 63 _ 
Now this isa case from the district 
„of Dacea. Dacea is distant from this Court 
about two days’ post and not much longer-for . 
_It appears to me that it cau- 
not have been intended that, under such.cit- 
cumstances, the entire period of 90 days was 
invariably to be allowed excluding the time . 
during which the application for review was: 
pending ; but that the Court should *consider 
iù each case whether, after deducting the 
period daring which the application for re- 
view was pending, the special appellant had 
exercised a proper. diligence in . prosecuting. 
his appeal. 


` I, therefore, wish the question to be re- 
ferred to a Full Bench in order that the 
Full Bench may decide for my guidance. whe- 
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ther, in future, the full period is invariably to} . The. question i is whether, after, an appeal 
be allowed, or such ‘further “period. as may, to-Her -Majesty -in Council has :been dis- 


appear to have been reasonably. necessary. 


The judgment: of ‘the © Full Bench was 
delivered as follows” ‘by 


Peacock, GQ ‘J—We' think diate we muse 


upheld tlie ruling of: the fourteen Judges. 
-AUhough ‘it was'a', mere dictum of .the 
Judges ‘that the decision of the Madias Sud- 
der Court was right, still we think- that we 
ought not.to interfere with it, It was merely 
following a practice which has been adopted 
in Madras from 1860 down to the present 
time. Probably parties have been acting 
upon the dictum or ruling of the. fourteen 
Judges. “It is too late now to reverse it. 
‘ Groat inconvenience would probably be 
caused by our „doing s0. 7., 


The 3lst ode 1867. 
- Present: 


The Hon’ ble’ Sir Barnes Peacock, Kt, Chief 
Justice, and the Hon’ble ©. B. Trevor, * 
G. Loch, F.’ Be Kemp, and A.°G. 
Macpherson, ‘Judges. : 


Appeal to Privy ae (Restoration 
. of). 


` 


Petition of Radka Binode Misser in con- 
nection with Privy Council Areal No. 
41 of 1864.. ' 


Radha Binode Misser, Appellant to ERNE, 
versus 

Kripa Moyee Debea, Respondent to England. 

Baboo Kallee Prosunno Dutt for Appellant. 


Baboos Sreenath Doss and Bhuggobutty 
Churn Ghose for Respondent. 


The High Court has the power, and ought to exercise 
its diseretion in each particular case, with regard to 
restoring appeals to the Privy Council. dismissed _ for 
default or removed ‘for any reason from the file of “the 
High Court. - 

This case was referred to a Full Bench 
by L.-S. Jackson, J., adii the following. 


order :—, 

Refersing Order.—t THINK, it proper-to 
refer for the decision of a Full Bench a 
point’on which I entertain doubt, and. upon. 
which my present opinion and practice, ap- 
pear to be at variance with the views entér- 
tained by some of the other Judges.. 


* The jidgmėnt of the Pull Bench was orally de- 
divered on the 23rd March 1867_ when iia Ja, COn- 
curred in it, J 


missed ‘for ‘defwalt or for any reason removed 
from the file of this. Court; under -the law 
or under the rules of the Court I havé any 
power to restore such appeal „when the 
period of six months, allowed for. making 
appeals to England, has expired, 

. My: présent opinion is that I have tot thé” - 
power. ` These ‘are casés in which, as it 
seems to me, this. Conrt’ ‘acts altogether 
ministerially and cannot go beyond the 
functions expressly committed to it. ‘ 

Af the same time cases occasionally arise, 
as when an applicant seeks to. justify na 
default in which it would certainly be'conve- 
nient and” beneficial that the Court should 
exercise the power in question. 


` The judgment of the Full Bench was 
delivered as follow by— 


Peacock, C. J.—Woe think that the Court 
has the power and should éxercise its dis- 
cretion in each particular case. 

The case will go back’ to the Court’ -whiali 
referred. if, in order that it may’ decide 
whether there i is sufficient grounds. 


. . The 81st May 1867. ` f 
Present : z 
` The Hon'ble H. V. Bayley ai C. P, 
Hobhouse, Judges. 
Limitation — Suit to recover posses- 


sion with mesne profits—Allegation 
of mal tenure—Lakheraj. 


Caso No. 268 of 1867. | 
Special. Appeal froma decision passed by 
the Principal Sudder Ameen of Purneah, 
dated the 24th November 1866,. affirming 
.a decision passed by the Sudder Ameen 
` of that’ District, dated the 14th June 
. 1866. 
Mr. James Furlong, manager on. behalf of 
the Raja of Durbangah (Plaintiff) 
- a Appellant, 
: versus 


Khasroo: Mundur and others (Defendants) 
Respondents... 


Baio Kishen Kishore Ghose and 
_Fuggodanund Mooherjee for Appellant. 


Baboo Bhuggobuity Churn Ghose for 
g Respondents. 
A suit, not £9 resume or assess, but to recover posses- 
sion with mesne profits, as part of the plaintiff's mal ten- 


ure, of land which the defendant is alleged to be hold- 
ing on an inyalid lakherāj tenure, must, under Clause 


` 
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12.Section | Aet XIV of 1859, be brought within 12 
years from the time the cause of action arose—i. e: 
from the date on which the defendant began to hold the 
land in dispute rent-free 

Hobhouse, J—Tais was a suit for 
possession with mesne profits on the alle- 


gation that the lands in suit were a part or 
appellant's “ mâl” - 


the plaintiff's special 
estate, and that the defendant, special re- 
spondent, held them on an invalid Jakheraj 
tenure. 

Limitation (Clause 12. Section 1 Act 
XIV of 1859) was pleaded, and the Courts 
below, finding that special respondent had 
_ been in*possession for a period of more than 
12 yenrs, dismissed the „suit as barred by 
limitation-under the Statute quoted. 

: In special appeal, it is urged that the 
Courts below were in error in the above 
. finding— 

Firsi, because special respondent’s posses- 
sion was not an adverse possession. 

. Secondly, because special respondent was 
retained in possession without any enquiry 
into the validity of the lakheraj title he 
set up. 

Looking to the fact that this was not a 
suit to resume or assess, but simply to 
recover possession, and looking, also, to the 
words of the Statute, I think the finding 
of the Courts below is correct in law. 

The Statute declares that, to escape the 
-penalty of: limitation, “suits for the recovery 


of immoveable property” must be brought” 


within “the period of 12 years from ‘the 
time the cause of action arose.’ 

Now, when did the cause of action arise 
in this suit? Clearly, in my judgment, it 
arose on that date on which special re- 
“spondent began to hold the lands in dispute 
rent-free, %. é on a title adverse to special 
appellant’s allegation of a “mal” tenure. 

>And asa matter of fact with which we 
cannot in this Court interfere, the Courts 
below have found that the date on which 
special respondent began to hold thus 
adversely to special appellant, was some 
four generations’ back, or for more than 12 
years ‘before the institution of this suit. 


This being so, the suit was clearly barred 
by the application of the Statute of Limit- 
ations quoted, and the Courts below were 
right in so finding, and it follows that they 

_ were also right in declining to “go into 
special respondent’s title. R 


In this view of the case, I would dismiss 
this special appeal with costs and interests 
thereon, 


Bayley J.—I am of the same opinion. 


The 3lst May 1867. - - 
Present: 


‘The Hon'ble J. P. Norman and W. S, 
Seton-Karr Judges, 


Objection by way of cross-appeal 
(against absent co-respondent). 


Case No. 338 of 1867. 


Special Appeal from a decision passed by 
the Judge of Gya, dated the llth - 
December 1866, modifying a decision 
passed by the Principal Sudder Ameen 
of that District, dated the 28th December 
1865. ae 


Lall Chand and others (Defendants) . 
Appellants, 


versus 


Mussamut Kudmoo Koonwar and others 
(Plaintiffs) Respondents. 


Messrs R. T. Allan aud C. Gregory for 
Appellants. 


ily, R. V. Doyne and Baboo Onookool 
Chunder Mookerjee for Respondents, 

Au objection by way of cross-appeal cannot be taken 

against a co-respondent who is not present in Court and 


so net able to answer the objection of fhe cross-ap- 
pellant, 


Norman, J.—Tuits isa suit by three ladies, 
Mussamuts Kudma Koonwar, Latoo Koonwar, 
and Munbasoo Koonwar, to set aside three 
several ikrarnamahs, dated respectively the 
23rd Bhadro 1267, the 15th Pous 1263, and, 
the 14th Pous 1268. 


The Lower Appellate Court, confirming the 
decision of the first Court, found the ikrar- 
namabs forgeries, and from that decision 
this special appeal i is presented to this Court. 


Mr. Allan for the appellants puts for ward 
arguments -which might have had some 
weight if this had been a regular appeul, 
being arguments intended tu show that the — 
Judge was wrong on the facts. 

Mr. Gregory also for the appellants, ina > 
somewhat unusual manner taking up a point 
which had been passed over by his learned 
leader, contended that two of the above three 


‘ladies had not verified the plaint at the 


time when it was filed or purported to have 
been verified. The Judge caused an enguiry 
to be made in this matter, as to whether or 
not the plaint was verified by them, and that 
the suit was theirs. They said the suit 
was brought with their knowledge and on 
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_ their account, and the Judge was perfectly 
“justified upon this with proceeding with 
the case. 


The first Court, finding that Mussamut 
Munbasoo had married, ordered that Mus- 
samuts Kudma Koonwar and Latoo Koon- 
war should be put in possession of the 
whole property in dispute. 

On appeal, the Judge modified that deci- 
tion and gave a decree in favor of the three 
plaintiffs awarding to them, individually, their 
several shares as specified in the plaint, 
leaving Mussamuts Kudma Koouwar and 
Latoo Koonwar to seek their remedy by 
another suit against Mussamut Munbasoo 
Koonwar, 


Mussamut Munbasoo Koouwar appears to 
have married a second time, and, therefore, 
under Section 2 of Act XV of 1856, she 
would appear to have forfeited all rights and 
interests in hor deceased husband’s property 
by way of inheritance. 


Mr. Doyne, .who appeared for the respond-. 
ents, objects that the decision of the Judge 
is erroneous, and that the decision of the first 
Court ought to be restored so far as regards 
the share of Munbasoo. This objection is 
taken by way of cross-appeal. Now, if the 
objection had been taken by way of regular 
appeal, or special appeal, and if Mussamut 
Munbasoo had been before us as a respond- 
ent, we should’probably have beld that the 
interest of Mussamut Munbasoo became for- 
feited under the Act in question. It is not 
clear what was the exact date of her marri- 
age. Ifthe marriage took place before the 
institution of the suit, the decree might have 
beeu in favor of the two plaintiffs, Mussa- 
muts Kudma Koonwar and Latoo Koonwar, 
whose titles have been established by the 
finding of the first Court. If Mussamut 
Munbasoo Koonwar had married after the 
commencement of the suit, the cause of 
action would, on her marriage, apparently 
have survived and gone over to the two co- 
plaintiffs Kudma Koouwar and  Latoo 
Koonwar. In either case we might have been 
able to give the two plaintiffs who are re- 
presented by Mr. Doyne, a decree for tue 
whole of the property sued for. ` 


But as n cross-appeal cannot be taken 
against a co-respondent who is not present 
in Court, and so is not able to answer the 
objection of the cross-appellant, the decree 
of the Judge must stand. Probably, the 
plaintiffs in the Execution Department may 
be able to work out the decree, and prevent 
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Mustamat Munbasoo Koonwar, upon her 
own admission made in this suit, from inter- 
fering in any way ; if not, they must be left 
to a suit against M ssamut Munbasoo. 


The appeal will bo dismissed with costs 
and interest. 





The 31st May 1867. 
Present : 


The Hon’ble J. P. Norman and W. S. 
Seton-Karr, Judges. 


Evidence--Jumma-wasil-Bakee 
papers—Ganoongoe papers. 


Case No. 291 of 1867 under Act X of 1869. 


Special Appeal from a decision passed by 
the Judge of Moorshedabad, dated the 
24th December 1866, reversing a decision 
passed by the Deputy Collector of that 
District, tated the Tth July 1866. 


Kheero Monee Dossia and others (Defend- 
ants) Appellants, 


versus 


Beejoy Gobind Bural and others (Plaintiffs) 
Respondents, 


Baboo Gopal Lal Mitter for Appellants. 


Baboos Bhuggobuity Churn Ghose, Sreenath 
Doss, and Ashootosh Dhur for Respondents. 


In a suit for enhancement of rent a collection account 
or a jumma-wasil-bakee filed many years previously by 
the plaintiff's predecessor in a suit to which ihe defend- 
ants are not parties is not per se evidence for the plaintiff 
that the defendant's predecessor held at the rates of rent 
mentioned therein, 

Semble that, if proved to have been regularly kept in 
the way of business, the paper might have been put in 
as corroborative evidence under Section 48 of Act II of 
1855, or might have been used by the writer thereof to 
refresh his memory under Section 43. 

Semble that, if it were shown that the writer was 
dead or could not be found, the original might have been 
put in evidence under Section 39. , É 


Semble, that series of collection accounts or jumma 
wasil bakee papers appearing to be regularly kept may 
be evidence and entitled to credit on the samo principle 
as other contemporaneous records made and kept by the 
party producing them in the ordinary course of his busi- 
ness, ad 


Yow far and when Canoongoe papers are admissible as 
evulence for the zemindar as to the rate of rent paid 
by the ryot. 

Norman, J.—Tue plaintiffs brought this 
suit for enhancement of rent. Tho defend- 
ant proved uniform pnyment for 20 years 
and claimed the benefit of the presumption 
that his rent had remained uuchanged from 
the time of the Permanent Settlement, 

The plaintiff, in answer to this case, for 
the purpose of proving that the rent had 
varied, puts in evidence— 


z 


534 


Gwit 


First.—A copy of the jumma wasil bakee 
of the year 1235 which was filed some 14 
years ago in a Civil suit to which the pro- 
sent defendant was not a pariy, before the 
plaintiffs came into possession of the estate. 


Secondly.—A copy of the Canoongoe’s 
papers for 1227; g 

The Judge relies mainly on these docu- 
ments as proving that the rent has been 
changed. 


The defendant, on special a; peal, objected 
that this copy of the jumma wasil bakee is 
not evidence. : 


First, —As rezards the copy of the jumma 
wasil bakee. If admissible in evidence, it 
will, no doubt, ba great weight, because the 
‘original in Court may be produced from a 
place of safe custody where it could not bave 
been tampered with, and the entries made in 
it must have been written at atime when it 
was no one’s interest to misrepresent the rate 
ofrent to which the now defendant was 
liable, certainly not the interest of the plaint- 
ifs predecessor in estate to represent his 
ryot as holding ata less rate of rent than he 
really paid. i 

As the case stands in the judgment of the 

Judge, it does not appear to be admissible as 
evidence. -First, itis apparently a copy, and 
the original is not accounted for, Secondly, 
if the original were produced, it might, un- 
der Section 48 of Act II of 1855, perhaps 
be admissible as a book regularly kept in the 
way of business, but, as such, it would be 
corroborative but not independent proof of 
the facts stated therein, viz. that iz the year 
1235, the defendant’s rent was so and so. 
We do not understand that there is any in- 
dependent evidence as to this particular fact. 
Very possibly the paper may be made evi- 
dence. The writer of it may be produced. 
Refreshing his memory from the paper (see 
Section 45), he might be able to state what 
rent the defendant paid in the year in ques- 
‘tion, and then to corroborate his testimony, 
the paper may be put in under Section 43, 


If itis proved that the writer is dead or 
eannot be found, the document may be put 
in as an entry made in the ordinary course 
of business under Section 39 of Act TI of 
1855, 


As to the value of jumma wasil bakee as 
evidence in rent suits for the zemindar, the 
Deputy Collector quotes n passage from the 
&th Volume of the Weekly Reporter, page 
243, and treats it as if the language applied 
to all jumma wasil-bakecs. But there is a 


FTE WEERL? nerunina, 
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a wide distinction between the case with 
which the learned Judges were then dealing® 
aud to which they apply their remarks, and 
the present. Here we have a series of 
jumma wasil bakees apparently regularly 
kept for 10 years with one gap from 1249 
to 1258. There is a single paper unattested, 
the writer of which was not called and his 
absence not accounted for. 


Of course, all books of account and entries 
made by or on behalf of a party when pro- 
duced as evidence in his own favor, must be 
received with caution ; but there seems to 
be no reasou why a series of collection ac- 
counts, or jumma wasil bakee papers, ap- 
pearing to be regularly kept, should not, be 
entitled to credit on the same principle as 
other contemporary records made and kept 
by the party producing them in the ordinary - 
course of his business. 


Secondly.—As to the Canoongoe’s papers. 
Itis not stated before us that the estate wus 
held khas or under attachment in the year 
1227 ; and if not, it is probable that the en- 
tries in the Canoongoe’s papers is not any 
evidence at all against the defendant. If 
it simply gives the rate of rent, it will pro- 
bably have been made from mere hearsay 
in the first instance. See Regulations V of 
1816, XII of 1817, and Iof 1819, and Sec- 
tion 7 Clauses 1, 8, 4 and 5 of Regulation 


IV of 1808 as introduced into Regulation V 
of 1816, Section 7. Ifthe Canoongoe papers 
recorded a pottah granted by tho landholder 
under Clause 3, leaso under Clause 4, or 
a measurement under Clause 6, it might be 
different. 

“A third point was taken that the rates 
had uot been properly enquired iuto by the 
Judge who decided this case upon the evid- 
ence taken in a local enquiry made in 
another case some months previously to 
which the defendant was not a party. The 
objection is well founded. The now defend- 
ant had not opportunity of crosg-examining 
the witnesses or adducing evidence to rebut 
their statements. l 

There must be a new enquiry on this 
point, 

With there observations, the case is re- 
mitted for trial to the Lower Appellate 
Court. 
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“The 81st May. 1867. « : 

Present s~ : i 

"The Hon'ble J.P.’ Norman and W. 3. 
-© Seton-Karr, Judges. yo U 


Case No, 294 of-1867 wider „Aot xX of 1 1859. 


Special Appeal PT a. dacat aa by |- 


‘the Judge of Moorshedabad, dated the 
21th December 1866, reversing a decision 
_passed by the Deputy Collector. of that 
District, dated the Tth July 1866, 


Ram Coomar Roy (Defendant) Appellant, 
“wersus - eRe 


Beejoy Gobind Bural and others Pieni 
Respondents. - 


“Bibo Gopal Lal Mitter for Appellat. 


Baboos Sreenath ` Doss; “ Bhuggobutty 


Respondent, ` 


“Where a ryot holds lands of considerable extent under 
a zemindar, and alleges ‘that one’or two plots occupied 
by him are held under a different titla; ther onus E on 
him to prove his allegation, ; Di5 


Norman, J.—Tan dofendant objected that 
a certain daghs were not held ‘under’ the 


plaintiff, and that it was the diaty of the| 


plaintiff to show of what his tenure consisted. 
But when a ryot is holding “lands of consi- 
derable extent under, a. zemindar, it is a 


matter peculiarly within his own knowledge, 


of what that holding ‘consists ; and if he 
alleges that one or two. plots occupied by him 
are held ‘under a different title, it is for-him 
to shew if It would be hard indeed on 
zemindars and still more so on ‘purchasers of 
zemindaries, if-ryots were to be ablé. to 
throw-on their zemindais the sole’ onus of 


proving the extent and the boundaries of the 
lands occupied by § such ryo as part of. their. 


holding. 


There seems no reason to doubt. the 
corréctnéss ofthe -J udge’s daoiiou on this 
point. 
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“The 8lat May 1867. Ta 
: Present: es 


` The Hone Li. S. ee ©. P. 


os . Hobhouse, bs ets 


-| =| Section 207 Act VIII of 1859—Cross- 
Onus Probandi— Title.. EE 


_decrees—Set- off—Execution (by one 
‘of several decree-holders). 


t 


- "Case No. 95,0f 1867. 


Miscellaneous Appeal from an order passed 


by the Principal Sudder Ameen of Nuddea, 
dated the 13th February 1867. 


Judoonath Roy ‘and others, (Judgment- 
debtora) Appellants, 


. ie " VErsUS , 


Ram Baksh. Chuttangee aud others (Pur- 
chasers of decree) Respondents. 


Baboo ` Perse Dass Dutt for Wandlinnte 


. itr, Re T. “Allan and Baboo Romanath 
Churn Ghose, and Aslivatosh’ Dhur for |. f 


i ` Bose for-Repondents, 


- Section 207° Act ‘VIII of 1859 (relating to. cross- 
decrees between parties before the Court) ‘relates 
only to decrees which are in course of’ execution at the 
same time. 

One ‘out of several decree-holders cannot execute a 
decree in respect of his own separate interest or other- 
wise than thedecree as a whole, In this case, however, 
the decree-holder was allowed to amend his application - 


“to execute the decree for his own share and to convert it 


into an application to execute the whole decree. 


Jackson J.—Tats is one of the many cases 
arising out of the long- continued : litigation 
between the members of she Nakasheeparah 
family. 


Mr, . Allan’s client whose nanie is Ram 
Bukh Chuttangee, is. the purchaser of the 
rights and’interest of Damoodur and Essen 
Chunder seeking to. execute against Judoo 
Nath, who is one of the judgment-dabtors, 
under a decree of-the Principal Sudder 


„Ameen of Nuddea. which was affirmed by 


a decision -of the late Sudder Court dated 
3lst January 1860, and reported at page 
59 of the Sudder Dewanny Decisions for 
that year. Execution having been ordered 
by the Court-below, Judoonath preferred two 
appeals. The objections. which ` he --has 
brought before us are four in number, | 
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_ In the frsé place, he contends that the 
execution is barred by limitation. In the 
neat place, he alleges that execution cannot 
be faken out against him alone, for the 
whole amount which passed under the decree,~ 
but that he is only liable to the extent of 
his own separate share. Thirdly he pleaded 
~ that he was entitled to n set-off under a 
separate decree on account of an excess 
payment for putnee rent which decree was 
confirmed by the late Sudder Court in 1858. 
And, lastly, he contended that the application 
to execute was irregular as being made by 
the petitioner, who represented two of the 
original decree-holders,e not in respect., of 
the whole decree, but in respect of that part 
of the decree in which-he was interested. - 


It seems to we clearly made out that 
limitation does not bar the execution of the 
decree, inasmuch as proceedings had taken 
place within three years next preceding 
18th May 1866 (on which day the applica- 
tion to execute was made) which sufficiently 
kept the decree alive, : 


‘The next point is as to the liability of 
the judgnent-debtor. .I observe that the 
decree of the Principal Sudder Ameen 
against these parties was one declaring them 
jointly and severally liable; that it was 
made a ground of appeal to the late Sudder 
Court that this judgment-debtor should not 

- be so declared liable for more than the 
extent of his own share. But I observe 
that the decree of the Sudder Court dismiss- 
ing the appeal, and therefore affirming the 
decision of the Court below, is entirely 
silent upon that point. There is, indeed, in 
the concluding part of the judgment, an 
expression to this effect—“ They think 
also”? (that is the Judges who decided the 
case) “ that the share payable byeach party 
& to the plaintiff may be adjusted at the time 
“of execution.” Whether that was an 
expression of opinion or a suggestion, I do 
not clearly understand. At all events, it 
does not appear to be a part of the Court’s 
decision in determining the appeal. That 
being so, it appears to me that the decision 
of the Court of first instance which made 
all parties severally and jointly liable con- 
tinues to bein force, and that therefore the 
decree may be enforced against this party. 


The third question is as to the set-off. I 
think it has been held in this Court tliat 
Section 207 of the Code of Civil Procedure 
relating to cross-decrees between parties 
before. the Court relates only to decrees 


which are in course of execution at the same , 
time. Now the decision of 1860 declaring 
that branches of the family whose interest 
Mr. Allan’s client represents to be liable to 
pay the amount of the putnee rent which 
had been occupied by the opposite party, 
that decree expressly declares that it should 
not be executed until the wassilat, for which 
those decree-holders were liable, should have 
been ascertained. It appears that this 
amount of wassilat has nos been, to the 
present moment, ascertained ; consequently, 
the decree for rentis notin a position to be 
executed ; and as it cannot be executed, it 
cannot be now set off against the other 
decree. 


Finally, there remains the point as to the 
petitioner’s competence to execute the decree 
for his own share. It undoubtedly hns been 
held in several cases by the learned Judges 
who lately have been sitting on the Miscel- 


laneous Bench that one out of several decree- 


holders may not execute a decree in respect” 
of his own separate interest, or otherwise 
than the decree as a whole. I think we 
must be bo.nd by the authority of those 
decisions. At the same time, it appears to 
me that that is an objection which ought 
not to have the effect of entirely rejecting 
the application to execute. I think the 
requirements of the law will be fully met if 
we direct the Court below to permit the 
decree-holder to amend his application to 
execute and to convert it into an application 
to execute the whole decree. Upon his 
so amending his application, the Court will 
of course take care to provide for the pro- 


tection of the interests of the other decree- 
holders. That, it appears to ine, is all that 
it is necessary to do in the present case. 
The proceedings should be sent to the Court 
below in order to that step being taken. 

I further think that, aş between the parties, 
the order now made should be without pre- 
judice to what hasbeen done in execution of 
the decree. . 

Considering that there was ground which 
justified the appellants in coming up to this 
Court, each party will pay his own costs. 


It is admitted that this order will govern 
Miscellaneous Appeal No. 81 of 1867. 


Hobhouse, J—I concur entirely with my 
learned Colleague, and I hare nothing to add 
to the judgment. f 


IN THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 

eens eet ES FALE E EESO A TS 

The 16th December 1866. ` | the suit as a deed of renunciation, declaring 
the respondent not to be his son, At the 
: 3 J time of the vizier’s death, ‘the respondent, 
Lord Westbury, Sir J. W. Colvile, Sir E. V. | Whatever his legal status, was not de facto 

Williams, and Sir L. Peel. an apparent heir of the vizier, and the posses- 
sion of the vizier’s estate was, after his death, 
in some one or more of his undisputed heirs, 
. | and no risk of disturbance from disputes as 
On Appeal from the Judicial Commissioner of | to possession seems to have existed. 

i Oude. A portion of the property appears from thé 
Asbruffoodowlah Ahmed Hossein and another, | statements on the tecord to have consisted of 
-Company’s paper, endorsed generally to the 
: ; heirs of the vizier. But this state of en- 

Hyder Hossein Khan. dorsoment did not require the institution of 
According t Miligmedan Law, mere Sauer coz} a merely possessory suit. In this state of 
f ! 0 ao p M y k 
habitation eigen pront ol mariage oe af acknowledge” | things, the respondent proferred a claim to bo 
of marriage as to logitimize the offspring. Marriage | 2Amitted as co-heir to a joint possession of the 
and acknowledgment may be presumen, bnt tho La estate of the late vizier, and his claim being 
‘cite application of the ordinary rales af Siidones, A disputed by the appellants, this, Borate 
subsequent marriage, so far from furnishing a ground | to a summary suit to enforce his claim to 
for presuming a prior marriage, primd facie at leist | possession. Ifa snit of this kind, which 
exoludes that presumption: : cannot dotermine right, be instituted where 
Tuts isan appeal from a decree of Mr. | the actual possession is quiet, and whore 
George Campbell made by him when Chief | the question in dispute necessarily involves 
Judicial Commissioner of Oude,-which revers- | right, the claimant should at once be directed 
ed a decision in favor of the appellants, | to proceed in a regular suit; for if he pro- 
„the plaintiffs in the suit made by Mr. Fraser, | ceeds under the Acts subsequently referred to, 
the Civil Judge at Lucknow. The case/an expensive and inconclusive litigation is 
comes before their Lordships ex parte, aud, | the probable result. 
difficult in itself, occasions, by its being heard! It is unnecessary to go through the history 
ex parte, an increase of-anxiety and difficulty. | of this previous litigation in detail, or to 
The appellants are son and daughter, and, as! uxamine the correctness of the course adopted 
such, heirs of Ameenooddowlah Bahadur, | in its several stages. Jt was attended with 
the late vizier of the ex-king of Oude. The | varying success, and finally ended with a 
„respondent claims to be also a legitimate | decree of Colonel Abbott on appeal, in favor 
son, and as such aco-heir of the late vizier, | of the respondent, which is to be found at 
founding his claim on a moottah marriage ' page 9 of the Appendix. That gentleman, the 
of his mother, and on his birth in due course, | Commissioner ang Superintendent of the Luck- 





` 


Present : 


Mahomedan Law — Marriage and 
Legitimacy—Presumption. 


versus - 


as a son conceived in wedlock of that mar- | now Division, after referring to the Acts of 
riage. He relies also on.acknowledgment | the Indian Legislature, XIX of 1841, XX of 
for many years of him by the late vizier as | 1841, and X of 1851, under which, or one 
his legitimate son. The appellants deny | or more of which, the summary proceeding 
„the alleged parentage, legitimacy, and ac- | was instituted, observes of them, “ they can- 
knowledgment, : bre Ts not determine right, but they place the prima 
The suit which gave rise to this appeal | facie heirs in possession, and leave the sub- 
results from a precedent litigation between | ject to litigation in the proper course of law.” 
these pasties, of which some account is neces-| This decision, then, was inteuded to esta- 
_ sary to a complete understanding of the canse. | blish æ primd facie title in the respondent 
At the time of the vizier’s death, the re-|as co-heir, leaving the right undetermined ; 
spondent was not de facto a momber of his | but in this case no prima facie title exists 
family, having been sometime previously ex- | distinct from the complete title in dispute ; 
pelled by his reputed father, the vizier, frvm | the whole subject of litigation resting on 
.the house, and rennunced as a son, under | legitimacy alone. The right to that status 
<.& suspicion of a grave offence imputed to | was left undetermined, and was to be decided 
him. On thut occasion the vizier executed | in a regular suit, to which the appellants were 
a'formal instrument, which is described in! referred. 


2- 


` issue, which relates merely to’ the share if 


` ceased) contract moottah with defendant's 
. möther before or after his birth? 
- X Onid-Has ‘the deed öf repudiation (A, 


aiid : 





` In consequence of this decision, the plaint- 
iffs brought their suif in the Civil Court at 
Lucknow ou the 6th June 1861. The ob- 
ject of their suit, as it appears from the plaint,- 
was to be relieved from the effects of that 
summary decree, and to establish the re- 
spondent’s illegitimacy, so that the proceed- 
ing went on in a somewhat inverted order, 
arising.from a misunderstanding of the object 
- of those Acts. The plaint in that: suit is set 
‘out at page 19 of the Appendix. ‘The plea 
is not set cut at length, but an abstract of’ 
itis to be found in Mr. Fraser's judgment 
at-page 30 of ‘the Record. The issues are set 
out i in the same page; they, as also the find- 
iigs on them at page 35, are carefully framed, 
and . evidence, an accurate knowledge of the 
Mahomedan Law ‘as to legitimacy. The lst, 
2nd, and 8rd issues ate alone'nécessary tō be 
stated chere, as nothing which affects -the 
decision of this appeal ‘turns upon the 4th 


legitimate, and a claim to maintévance if illegi- 
timate. . : The Ist, 2nd, and: ordi isshes are- as 
follow :— 

“Lae. Dia Nawab Amnoni tas- 


dated 23- “Suffury ‘1272 Hijree) the- effect of 
cancelling previous ‘acknowledgment of de-- 
fendant’s legitimacy, if such were made? 

`S, 3rd.—If_ defendant be not'a legitimate son, 
is he an illegitimate son. of deceased ? 

“It was admitted ' on - the pleadings that a 
HRA marriage át some time had been con- 
tracted between: the’ late vizier ànd’ the re- 
spondent’s mother, ‘but thé-plaintiff stated in 
‘effect that the “conception:' aud birth of the 
“respondent preceded that marriage. The 
‘plea distinctly stated the marriage, though 
‘Without’ assigning.a date ‘to it, ‘and alleged 
the. legitimacy | of the respondent as a child 
born of that marriage: Tire existence of a 
mocttah marriage, ‘therefore, _ at sometime 
“was not contested, and the first issue, which 
_ by implication admits a marriage, ‘is framed, 
‘correctly i on that ‘state-of the: ‘pleadings. The 
‘ second issue, it may be observed, is also very 
“eorrectly, framed. It substitutes for the 
“ambiguous word “ sonship, ” which might 
~inélude ‘én illevitimate-son, the word “ legiti- 
macy,” and uses the word ‘ acknowledgment” 
“in its ‘legal ‘sense, under the Mabomedan 

‘Law, of acknowledgment of antecedent right. 
„established ‘by the acknowledgment on ‘the 
: acknowledger, that is, in-the sense of. a’re- 

> dognition, ‘not simply of sonship, but of legi- 
_timacy as son. The first and second issues 
* include the two legal grounds of legi i imacy, 
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viz., marriage and acknowledgment to whick 
the plea-is limited. Acknowledgment ‘in 
the sense of treatment, as evidence ‘simply - 
of marriage or of legitimation, could not 
have been included with propriety in the 
issues, though as evidence it would not lose’ 
any part of “its efficacy by reason of the word- 
ing of the issues. . 

Iti is not necessary to state the -evidence in 
detail, nor to weigh the conflicting direct. 
evidence; since both ‘Courts, viz. the Civil 
Court and the Court of the Commissioner, : 
agreed in their view of the facts generally 
on which the decision turned, the‘ latter’ 
adopting the facts as stated in the judgment, 
of Mr. Fraser. Mr. Campbell’s judgment 
was founded mainly on the inferences which 
he drew from those facts. : 

Mr. -Fraser ' was assisted in his decision- 


-of ‘this ‘important and difficult ease by: a 
punchayet as it 


is termed, ‘formed out? 
of - twenty Mahomedan gentlemen, selected 
with care, and- reduced to ten by five 
challenges on either side; and as the 
reduced number consisted of ten men, i inelud« 


‘ing the high priest, and another Mussul- 


man priest, all of whom, are stafed to have 
been mutually -approved on hoth sidesy n 
more competent tribunal could hardly have 
been appointed 4 for the decision of such a 
case, eir opinion against the chim of 
the respondent was unanimous. Their opi- 
nion had substantially the concurrence of the 
Judge, Mr. Fraser, who made it the gr round > 
of his „decision, treating them as assessors, 
and concurring in their finding. 

On aquestion of Mahomedan Law, so closely 
allied as it is with the religion of the Mahom- 
edans, the opinion of priests. of the dignity 


`of these, would be entitled to respect, since 
they are unlikely to be ignorant-of it or con- 


sciously to swerve from it. Such.a decision; 
therefore, creates a more than ordinary pre- 
sumption in favor of its correctness.. ‘It 
cannot readily be supposed that the- high 
priests would sanction so irreligious an act, 
in the view of Mahomedans, as the sacritice of 
a -son’s legitimate status, - conferred by ac- 
knowledgment of a father, to.mere caprice, 
or, to resentment working on the mind of the 


-father ; and their decision does not seem to, be 


open to the suspicion of a tendefley in the 
members of the punchayet unduly to augment 
a father’s power. Upon turning to the find- 
ings of the issues, they appear to furnish no 
ground for questioning the care, or learning, 
or impartiality of the punchayet. 

On the first issue they find that the moot- 
tah marriage took place after, birth. Mr. 
Fraser says that, according. to, the stronger 


. clusive.” 
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evidence, impregnation took place during the 

services - -and - therefore primd facie before the 

marringe. The second finding is as follows: 
—“ We do not find that deceased’s acknow- 


ledgment that Hyder Hossein , was bora of. 


his body has bean proved’. according to the 
conditions of the law; therefore the deed of 
repudiation is correct.” This finding, if it 
were construed. literally, and’ disconnected 
from the context, would seem to favor the 
belief which Mr. Campbell seems to bave en- 
tertained, that the punchayet may have been 
proceeding on some stricter rules of, evidence, 
under the Mahomedan Law, than the proce- 
dare of the Courts at Lucknow authorized; 
but there is no proof:that such was the case, 
and it cannot, be presumed that any rules of 
the Mahomedan Law of evidence were adopt- 
ed by them which they eould not legally 
adopt. The presumption should -be in sap- 
port of the regularity of their course. 


The rules ‘of evidence of the Mahomedan 
Law were not generally in force there: it can- 
not be inferred without proof that they meant 
‘to be governed by rules of evidence foreign 
to the tribunal. The whole sentence must 
be read together. Their conclusion, “ there- 
fore’ the deed of repudiation is: correct, is a 
conclusion from the former part of the sen- 
tence, and they are plainly referring to that 
‘species ‘of “acknowledgment” whch the 
second issue embodies, viz., onë ‘of legiti- 
‘mation, and not one simply constituting- a 
piece of evidence, This is explainėd, also -by 
what’ follows ii the statement of the priests 
as to the law constituting proof ôf sonship. 
“They reply, had the Nawab distinetly stat- 
ed defendant is to be his son, whether oral- 
ly or in writing, that would have been con- 
They say nothing here of any 
‘peculiarity of proof of such a statement, as a 
“necessary condition of its legitimating’ power. 

The conditions of law to which this passage 
probably refers, are those which are to be 
found in the 3rd Volume of the Hedaya, p. 
168, title -““ Miscellaneous Cases,” which 
treats of acknowledgment of parentage; and 
the terms ‘conditions of law” would refer 
on that supposition to ‘ acknowledgment,” 
and not to the more immediate antecedent 
‘proved,’ ` But supposing that the learned 
Commissioner was correct in his conclusion’ 
“that the punchayet had proceeded on ‘some 
special rule of evidence under the Mahomedan 
‘Law applicable to acknowledgment of parent- 
‘age, the rejection of their ‘finding on that 
: ground . merely would not be reconcilable 
‘altogether with the opinion expressed by the 
-Privy “Council in their judgment (at p..318 
“Of the” 3rd: Vol. -of Moore’ s Indian . Appeals) 
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in the case.of Khajah Hidayut. Oollah v. Rai 
Jan Khanum:* “We apprehend,” say théir 
Lordships, ‘‘ that in considerixg this question 
of Mahomedan Law. (that is, the question of 
legitimacy), we must, -at least to a certain 
extent, be governed by the same principle of 
evidence which the Mussulman lawyers 
themselves would apply. to the consideration 
of such a question. 

The general rules of evidence of the Mahom-. 
edan Law did not, prevail in. the Courts in 
which that cause was heard, any: more than 
they: prevail in the Courts at Lucknow; but 
in relation to that particular subject, s0 inti- 
mately connected with family feelings and 
usages, that -deferénce - was recommended if 
not enjoined. 

Taking the whole. of this finding together, 
and viewing it with relation to the particular 
issue which it finds, it appears to do no more 
than say, as sonship does not.appear, that is, 
as the respondent is one of doubtful parentage, 
the deed of repudiation is correct, whereas it 
would have been. untenable after an estab- 
lished acknowledgment ; this recouciles the. 
opinion here expressed with that of the priest 
at p. 6 of the Appendix, 1. 68, 

On the third issue they find thus : #6 Wo do 
not find it proved that Hyder Hossein is, a. son 
begotten of the body of the deceased Nawab. É 
The propriety of this finding, with reference to 
the matter in dispute, viz. legitimacy, re- 
solves itself into the question whether, on the 
whole evidence in this cause, legitimacy ought 
to have been declared to be established. ` The 
consideration, therefore, of -this part of the 
case is for the present. postponed. 

The judgment of Mr. Fraser is to be found 
at p. 85 of the Appendix. He states in’ the 
commencement ot it, “that. the onus of- proof- 

im this caso was thrown on the plaintiff, for 
the defendant had acquired the right of being 
regarded as one gf the legitimate sons. of the 
late Nawab Ameenooddowlah, such being 
the summary judgment passed by the Com- 
missioner.” ‘The reason assigned seems to 
admit the correctness of the, general. rule, and 
to assign to the appellant the. _burthen of 
proving what is substantially a negative, to 
the inversion also, in this case, of the ordinary 
course of proceeding as to possession. The 
title of the respondent, if established, was 
one in privity with the appellants’ title. 
The mere fact of possession of a portion of the 
disputed property by either party was not a 
matter of any importance to the decision of 
the question on Whom the burthen of proof 
rested in. this cause: that depended on the 
nature of the issues. i 
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Mr. Leith made this inversion of the usual 
. order of proof a subject of complaint against 
the decision. In many cases, undoubtedly, 
‘an unauthorized transfer of possession would 
‘work’ serious injury and injustice to a claim- 
ant; but in this particular case, it does not 
appear that the mistake as to the transfer of 
‘possession, and as to that of the onus probandi 
which, in the judgment of Mr. Fraser, it 
_ ‘involved, worked any real injustice or im- 
‘posed any difficulty on the appellants from 
‘which they would otherwise have been free; 
‘and their Lordships’ décision is unaffected by 
this objection. 

This preliminary objection to the mode in 
which the case was dealt with below heing 
removed, it becomes necessary to view the 
whole of the facts in proof in the cause; for 
‘the case really depends on a conflict of evi- 
‘dence and the due application of presumptive 
proof. The facts on which the Commissioner 
grounded his decision ‘he took from the judg- 
‘ment of Mr. Fraser in the Court -Lelow, but 
they require to bestated with one not unim- 
‘portant addition, the want of which was made, 
on the argument, a ground for questioning 
the correctness of his view of the facts. 


It appears to have been a mere omission 
of statement; the fact does not appear to have 
escaped the attention of the Commissioner. 
‘The addition required is this, that the mother 
‘of the respondent entered the vizier’s family 
‘as a servant in a menial capacity, and served 
‘in that capacity for some time, and after some 
‘period of service was taken behind the purdah. 
‘The vizier, it may be observed, was then 
simply a darogah, not much elevated in posi- 
tion above the woman whom he hired and after- 
-wards married. The facts, then, when stated 
more fully, should stand thus: thnt the mother 
of the respondent entered the service of the 
‘darogah, afterwards the vizier, in a menial 
position as cook; that she w&s a widow; that 
‘the date of her husband’s death was not proved ; 
‘that she went out in the course of her service 
‘into the bazaar to make purchases, aud was 
“taken subsequently behind the purdah; that 
the date of the commencement of her co-habit- 
‘ation with the darogah was not proved; that 
the date of her pregnancy and of the birth were 
‘not. proved; that the date of the moottah 
‘marriage was not proved; and that it was 
` not proved that any’ change in her position 
‘or treatment occurred before the date of her 
pregnancy. There is, therefore, a total failure 
of proof whether marriage preceded or fol- 
Jowea pregnancy. Mr. Fraser said that 
pregnancy commenced during the service. 
„Mr. Campbell removed the difficulty by a 


presumption of an antecedent marriage. Can!. 
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the defect of the evidence in this case be 
supplied by a presumption placing that mar- 
riage itself at a time anterior to pregnancy ? 
This is the main question in the cause. 

It is to be observed, in considering the pro- 
priety of strengthening the weakness of the 
direct proof by this last presumption, that the 
mother was living atthe time of trial, and 
that the date of her marriage was a fact 
which she was competent to prove, as well as 
the time of the birth of her child. No ex- 
planation has been afforded by the Judges who 
have heard this cause, why the evidence fails 
on these important points, or why that is to 
be worked out by a presumption from mar- 
riage which living testimony might support, 
especially in a case where the treatment has 


been interrupted, and an impediment of more ` 


or less weight interposed by the repudiation 
of the parentage by the reputed father. It 
would be an easy matter to legitimatize a 
child conceived before marriags by withhold- 
ing proof of the time of marriage, and resting 
‘on an inference from the marriage itself. 
These or similar reasons may have been pre- 
sent to the-miuds of the punchayet when 
they found, on the first issue, that the birth 
succeeded the moottah marriage. It is im- 
portant to consider the real nature of such a 
document. It has no effect whatever on the 
status of a legitimate son, whether legitimate 
by birth, or made legitimate by acknowledg- 
ment. The finding of the punchayet does 
not contravene that position. Their finding 
on the issnes as to acknowledgment and 
sonship leaves the respondent in the posi- 
tion of a son of an unacknowledged father. 
On the status of such a son, the renunciation 
may be oparative according to the Mahomedan 
Law ; but itis not conclusive, and may be 
contradicted and disproved, and does not seem 
to be more weighty in itself than‘ a declara- 
tion by a deceased parent in n case of pedigree. 
The punchayet say that the renunciation is 
correct, that is, that their law admits it to take 
effect; whereas in either of the other cascs 
* the denial is untenable,” p. 6. Itmight be 
inferred fromthe proceedings of the pun- 
chayet alone, that such an instrument isin 
use amongst the Mahomedans; a similer docu- 
ment was admitted in proofin a case which 
eame before the Privy Council, J eswunt Sing- 
hee vs. Jet Singhee (3 Moore’s Privy Couns 
cil Cases, p. 258).¥ Had this deed of renun- 
ciation been evidence on which reliance 
could be placed as tothe denial of sonship 
which it contained, then it might have sufficed 
to displace a mere presumption of legilimacy, 
founded on treatment as a son of one in-truth 
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eillegitimate. It might be designed and suffice. 
to remove a growing repute. That document, 
however, cannot be relied on. 
cuted under. great resentmont ; it spoké.the 
mind of one- irritated by a “grievous seise of 
wrong, and it would be dangerous to give 
effect to.such a document, so prepared: and 
executed, and. to place-itin the power of aq 
irritated man to bastardize his.offspring by an 
instrument executed under a sense of ' wrong, 
especially amongst a vindictive race. It is 
so. difficult to credit the story that the vizier 
adopted the respondent, who on that supposi- 
tion would be the bastard son” of a loose 
woman, of low degree by some unknown father, 

that the insertion of that statement in the deed 
detracts greatly ‘from its.credit; an untrue 
account of the origin of the vizier’s connec- 
tion with the respondent gives rise to some 
degree of suspicion that thé disclosure of the 
real state of the case might aid the respond- 
ent’s claim to be deémed legitimate. - 

+ Asit appears, then, that the punchayet 
below, and the Court which adopted 
its finding, attached an undue import-: 
ance’ to this deed of renunciation, and 
as this undue -estimate of its weight 
may have greatly influenced their findings on 
the other issues, the learned Commissioner 
seems-to be substantially correct in forming 
his ‘own judgment independently of the find- 
ings, in which there had been a, miscarriage. 
Whether he was correct in deciding the issues 
in favor of the respondent, is a doubtful 
and difficult question. It would be desirable- 
to know to what authorities, if particular cases 
were in his contemplation, Mr. _ Campbell 

refers at page 44, para. 12. 

: Unfortunately, he does not name any, but 
he refers to Mr. Baillie’s Book on Inheritance 
as questioning the broad assumption that 
‘mere continued co-habitation suffices to raise 
such a legal presumption of marriage as to 
legitimatize the offspring.” This, statement 
drops the important qualification “with ac- 
knowledgment.”’ 

The binding decisions on this subject must. 
be looked for in the judgments: of the Privy. 
Council. No: decision can be found theré 
which supports so broad an assumption, or 
which, whgn rightly understood, is in conflict 
with the law as stated by the. priests in this 
case. 

. The presumption of legitimacy. from mar- 
riage “ follows the bed,” and whilst the mar- 
riage- lasts, the child of the, woman is taken 
to be thie husband’s child; but this-presump- 
tion follows the bed, and.is not antedated by 
melation: ` An ante-nuptial child is illegiti- | 
mate. A, 





It was -exe- | 


hild „bora out of wedlock is | 
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illegitimate ; pif acknowledged, he acquires the 
status of legitimacy. When, therefore, a. 
ehild really legitimate by -birth becomes 
legitimated, it is by force of an acknowledg-- 
ment, express or implied, directly proved or 
presumed, These presumptions are inferences 
-of fact. ‘They.are built on the foundations 
of ‘thée.law, and do not, widen the grounds of 
legitimacy. by confounding concubinage and 
marriage. The child of marriage is legitimate 
as soon as.born. The child of a concubine 
may become legitimate by treatment as legiti- 
mate. Such treatment, would furnish evidence 
of acknowledgment. A Court would not be 
justified, though dealing with this subject of 
legitimacy, -in making any presumptions of 
fact which’ a rational View of the principles of 
evidence ‘would exclude. The presumption 
in favor of marriage and legitimacy must 
rest on sufficient grounds, and cannot be per- 
mitted .to- override overbalancing proofs, 
whether direct or presumptive. ‘The case of 
Mahomed Bauker Hossein Khan vs. Shurfoon 
Nissa Begum (8 Moore’s. Reports, P 159),* 
affirms this principle, - 
Their Lordships saidin that case, which was 
one of legitimacy under the Mahomedan Law:— 


“ In arriving at this conclusion, ‘they wish 
to be distinctly understood as not denying or’ 
questioning the position that, according ‘to 
the Muhomedan Law, the law which regulates 
the rights of the parties before us, the “legiti- 
macy or legitimation of a child of Mahomedan 
parents may properly be presumed or inferred 
from-cireumstances without proof, or at’ least 
without ány. direct proof, either ofa marriage 
between the parents, or of. any formal act, of 
legitimation. Here there is, to their Lord- 
ships’ judgment, an absence of circumstances 
sufficient to found-or justify ‘such a presump- 
tion or such an inference.” 


Their Lordships are not aware that _ these 
principles have ever been lost sight of i in the 
Courts in India. They believe that they 
have been constantly observed -by, and have 
guided the decisions of, their ‘Lordships in in 
the J udicial- Committee. 


In the case in 3 Moore’s In. Cases at p. 328, 
already cited (Khajah Hidayut Oollah vs. Rai 
Jan Khanum), it is observed in the judg- 
ment :—~ 


- Without going - tate. the question “of the 
oral evidence, whether there wasan express 
acknowledgment of the child by Fyz Ali 
Khan, as tha son or not, .there-seems to be. that 
which at least is tantamount: to oral.evidence 
of ang declaration, because there is a edtisecu,y 
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tive course of treatment both of the mother 
and the child for a period- of between seven 
and eight years under circumstances in which 
it appears to their Lordships to be next to 
_ impossible that sucha mode of treatment 
would have been continued .except from the 
presuniption of thees-habitation, and of the 
son being the issue of the loins of Fyz Ali 
Khan.” The co-habitation alluded to in 
that judgment was continual ; it was prov- 
ed to have preceded conception, and to 
have been between a man aud woman co-ha- 
biting together as man and wife, and having 
that “repute before the co-habitution com- 
menced ; and the case decided that not co-ha- 
bitation simply and birth, but that co-habit- 
ation and birth with treatment tantamount 
to acknowledgment sufficed to prove legiti- 
macy. The presumption throughout the 
whole judgment is treated as one of fact. 


It'would be much to be regretted if any 
variance on this important matter arose be- 
” tween the decisions of the Courts and the, 

text of the Mahomedan Law of legitimacy as 

understood aud declared by the high priest, 
connected as their law and religion are: 

Such a variance exists between the law, as 
. expounded in this case at p. 85, Appendix, 
‘and the position contained in Mr, Campbells 

judgment, at p. 12, that “ mere continued 
““eo-habitation suffices to raise such a legal pre- 
sumption of marriage as to legitimize’ the 
offspring.” This position, if established, 
would have suificed to legalize the status of 
’ the claimant in the case, before referred to in 
8 Moore, for in’ that case there wus abun- 
dant evidence of ‘continued co-habitation be- 
tween the father and the mother of the 
claimant; but as there was no proof in that 
case, either of marriage or, of acknowledg- 
ment, he was adjudged to be illegitimate. 


This case, then, must be determined on the 
principles of evidence which are applicable to 
presumptive proof, every reasonable legal pre- 
sumption being made in favor of legitimacy. 
The force of presumptions of fact as evidence 
will vary with varying circumstances, aud can- 
not well be fixed by decision. The Courts 
have properly presumed, in many cases, both 
marriage and acknowledgment; for to pre- 
sume acknowledgment, and to consider -treut- 
‘ment as tantamount to lt, 18 virtually the 
game thing. The loss or destruction of 
evidence-by time or design 1s as likely to take 
place with respect to acknowledgment as with 
respect to any other subject ;- and whilst 
matters of the highest import are capable 
of being inferred, and are inferred from | 
circumstances, it would be a merely arbitrary ' 


limitation of legitimate inference to exempt this 
one subject from its operation. 

Mr. Campbeil’s- conclusion that the re- 
spondent was the son of the late vizier seems 
to their Lordships a just inferencé from the- 
facts, nor does it seem to be at variance with 
the opinion of Mr. Fraser. Mr. Campbell, 
in p. 6, treats this as the only question of 
faét in the case. But the issues distinguish 
properly between sonship and legitimate 
birth, Mr. Fraser keeps that distinction 
clearly before him in his judgment. Mr. 
Campbell, indecd, does not appear to have: 
lost sight of it, but to have considered that he- 
was entitled to presume the respondent's 
legitimacy, if co-habitation of his parents, and 
his birth from them at any time, whether. 
before or after the marriage, were established 
as facts. wae 

Mr. Campbell does not question, iù his’ 
judgment, the correctness of the-opinion ex- 
pressed by Mr. Fraser that pregnancy com- 
menced during the service. At that time 
co-habitation, in the sense of permanent inter- 
course such as takes place ordinarily between: 
man and wife, is not proved to have existed 
between the late vizier and the mother of 
the respoudent. The evidence forbids the 
presumption that that kind of co-habitation 
commenced with her service, for a change im 
the treatment of her ensues when she is taken 
behind the purdah, and the antecedent rela- 
tion, aveording to the evidence, was that of 
ordinary servitude. If pregnancy occurred, 
as Mr. Fraser is of opinion that it did, during. 
that service, and when she was in.the habit 
of going from the hotise freely into the. 
bazaar, sexual intercourse then in that state 
between her and her master would not have 
the character of co-habitatiod of a permanent 
nature, such as under this head of law dis- 
tinguishes concubinage from casual inter- 
course. If the subsequent marriage were 


.adjudged tg have relation back, by presump- 


tion of law, to the time of impregnation, then 
such a presumptio juris would destroy alto- 
gether the difference between a law which 
admits to inheritance, and a law which ex- 
cludes from inheritance, an ante-nuptial child. 
As a presumption of fact,. such a presumption 
is admissible, but then it must basubject to 
the application of the .ordinary principles of 
evidence. SES Y 

A subseqaent marriage, so. far from fur- 
nishing, as Mr. Campbell supposes, a ground 
for presuming a prior marriage, prima facie, 
at least, excludes -that presumption. There- 
fore, no ground exists for presuming a marri- 
age antecedent to the moottah marriage which 
at some period or -other was established be- 
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tween the vizier and t 
defendant. Laying, then, this presumption 
aside, it appears to have been found in the 
Court below on evidence which justified that 
finding, that pregnancy commenced during 
the time when the mother of the respondent 
was in service, and before she had the ac- 
knowledged status of a moottah wife. There 


_ Was a. marriage, but when it does not appear. 


It does not appear when the intercourse began 
which led to the birth, nor what was the 
nature of it, whether . casual- or of a more 
permanent character. Itis obvious that the 
pregnancy might induce the desire to give 
the woman the reparation of marriage. No 
difficulty is suggested about rendering these 
dates certain, which are-now left utterly un- 
certain. ' 

The treatment of the respondent by the 
Nawab appears’ for many years to have been 
that of a son by its father: this, however, 
is correctly treated by Mr. Fraser as incon- 
clusive in itself, since a son conceived before 
marriage, and whom his father desired to 
recognize at some time as a legitimate son, 
would receive similar treatment. The treat- 
ment itself, therefore, does not suffice to 
dispel the darkness in which this case is 
left. The onus of proof’ lay on the respond- 
ent, on the pleadings in this cause, to prove 
his mother’s marriage, and his own legitimacy 
as a child of that marriage. There has been 
no continuing treatment up to the time of 
the father’s death ; there has, on the con- 
trary, been an absolute denial of paternity 
by the reputed father; there is no-proof of 
any acknowledgment, but there is proof of. 
treatment strong enough-to prove legitimacy 
in an, ordinary case, but of treatment not 
inconsistent with the status of a son conceiv- 
ed before marriage. It is shown that the 
respondent did not receive all the honors 


. Which his brother received. This circum- 


stance is much pressed against him by the 
appellants. 

It may be, however, that the inferiority of 
mother’s condition, or his own later birth, 
caused the difference ; or, on the other hand, 
the father may have postponed’ a legitimating 
acknowledgment, being as yet undecided as 
to his fufure treatment of him, and he may 
have waited to see how the youth conducted 
himself at puberty. The circumstance. of 
some inferiority of condition having been 
continued down to the time of final rupture, 
to some extent supports the case of the ap- 
pellants, that the respondent was not: legi- 
timate. Their Lordships are, therefore, of 
opinion that the decision of the Commissioner. 
is founded upon presumptions not warranted 


the ‘mother of the | by the facts of the case, and in some degree 


upon a misconception of the authorities, 
and ought not to be allowed to stand. They 
will, therefore, humbly advise Her Majesty to 
reverse that decision, and to affirm the judg- 
ment of the Court of first instance. Con- 
sidering. however, that the uncertainty as to 
the status of the respondent has been main- 
ly caused by the acts of the deceased vizier, 
theresidue of whose estate will, in conse- 
quence of this decision, fall to the appel- 
lants, their Lordships are not disposed to 
subject the respondent to the costs in the 
Commissioner’s Court or to those of this 
appeal, ° à 


The 8th February 1845. 
Present: 


Lord Brougham, Vice-Chancellor Knight 
Bruce, Dr. Lushington, T. P. Leigh, 
Sir E. H. East, Sir A. Johnstone, and Sir 
E. Ryan. 


Religious GCeremonies—Jurisdiction. 


On Appeal from the Sudder Dewanny 
Adawlut of Madras. : 


Namboory Seetapaty and others, 
f versus 
Kanoo Colanoo Pullia and others. 


Quere.x—Whether the Courts in India have any 
jurisdiction to determine a question involving a mere 
declaration of a right to perform religious ceremunics. 

Lord Brougham.—BeErore stating what 
the judgment of their Lordship is, it is neces- 
sary that I should, upon two. points, guard 
it from she possibility of misconstruction. 
One of these points is exceedingly import- 
ant in this case, and with a view to the 
merits of cases of this description. The other 
is of equel importance with a more general 
view, in reference to other proceedings, 
and other cases at large. 

In the first place their Lordships wish 
to guard very carefully against its being 
supposed that in what they are about to do, 
namely, to reverse all the three previous 
decisions,—-the decisions, that is, of the 
Zillah Court, the Provincial Court, and the 
Sudder Adawlut Court,—they give any 
opinion. whatever upon the question, whe- 
ther those Courts had a right to proceed, 
or had jurisdiction to proceed to the deter- 
mination of the question'as a matter of law 
merely. Whatever the inelinalion ofthicir 
Lordships’ opinion may be, that not having . 
been the subject of argument, of discussion, 
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or of decision below, they do not consider 
that upon that point they are entitled, or 
that they are called upon, to give any judg- 
ment, and they gladly withdraw from it. 

The other point is with respect to the 
operation’ ofthat most beneficial Regulation 
in Section 3 (to which I would add “Section 
4, for that is even stronger and clearer 
than the third, showing distinctly that it is 
not directory, but mandatory and impera- 
tive) of the 10th Chapter of Regulation XV 
of the year 1816. Holding the Regulation 
in that Chapter; generally speaking, but 
especially that part of it with which we are 
more particularly dealingehere, to be a most 
wholesome and most beneficial. Regulation, 
requiring to be most jealously guarded, and 
most carefully kept in view, and if possible, 
extended, as I hope it may be, to the other 
Presidencies (but that is my own private 
opinion merely), it would be highly in- 
expedient that any doubt should exist of 
the determination of their Lordships on all 
occasions henceforth, as on all occasions 
hitherto (and I allude particularly toa 
judgment which was pronounced last June 
by my Right Hon’ble colleague nenr me, 
Dr. Lushington), to abide by ‘and support 
that beneficial Regulation. Nothing, there- 
fore, to be done to-day is to be taken as in 
any way impeaching or as doing otherwise’ 
than showing forth and testifying the high 
respect for that Regulation which their 
Lordships continue to feel. 


Having made these’ preliminary observ- 


ations, I have only further to state the | 


opinion of their Lordships, in- which we 
all agree, and in which we have the concur- 
rence of the able and learned persons who 
are the assessors 
these Indian cases, that their Lordships 
think fit to determine that the plaintiffs 
not having, in their opinion, alleged any 
case of injury done to them by the defend- 
ants, upon which they were entitled to 
go into evidence, and not having, there- 
fore, established any case for damages in 
their suit against the defendants, no ques- 
tion remained but one of a mere declaration 
ofaright to perform certain religious cere- 
monies; that if the Courts below had juris- 
diction to proceed to the determination of 
that question in this suit, upon which their 
Lordships guard .themselves in their judg- 
ment, as well as in the prefatory observa- 
tions which I have made, against giving 
any opinion, the plaintiffs have t uot produced 
sufficient evidence to establish such a right; 
that, uuder these circumstances, all tho de- 





of their Lordships in | 
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crees, therefore, ought to be reversed, and 
the plaint to be dismissed (the reversal by 
the Sudder Court amounts in fact'toa dis- 
missal of the plaint, but it is not as it ought 
to be—a dismissal without costs), and that 
this decision should be without prejudice to 
the existence or the non-existence of the 
right claimed by the appellants in any other 
suit in which’ such a question may be pro- 
perly raised. 

Itis fit that I should add, in order to 
prevent all mistakes, and all applications 
to us henceforth on the subject, that the 
result of the decision of their Lordships 
clearly is that all the -costs ofeach party 
must be borne by that party himself, both in, 
the Zillah and Provincial Courts, the Sudder 
Court, and here. We do not deny that 


in which the Sudder Court gave them, 
but we do not think that this was a case 
for it. There is, also, no doubt a right here 
to give costs to the party supporting the 
decree, but it is very rarely done, 


. 


The l4th June 1845. 
Present : 


Lord President Wharncliffe, Lord Brougham, 
Vice-Chancellor Knight Bruce, Dr. 
Lushington, Sir E. H. East, Sir A. 
Johnston, and Sir E. Ryan, 


, Punchayet — Boundary — Evidence— 
Practice (of Privy Council). i 


On Appeal from the Sudder Dewanny 


Adawlut of Bombay. 
The Mokuddims of Mouza Kunkunwady, 


in Pergunna Jumeandi (the original Plaint- 


iffs), 
versus 


The Enuamdar Brahmins of Mouza Soorpal, 
alias Moorgnoor, in Perguuna Gotta (the 
or iginal Defendants), 


The practice of the Privy Council has been never, 
to favor objections merely of form. 

Anagrecmenut between the parties to abide by the 
determination of a punchayet fixing the line of bound- 
ary, and the determination of the punchayet, were held 
to be not conclusive evidence se as to bar either party 
fron showing the determination of the ee to 
‘be. inequitable, 


there isa right to give costs in the way- 


| 
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Vice-Chancellor Knight Bruce.—Tuein 
Lordships have felt, and even with the aid 
of the information communicated this morn- 
ing by the ‘appellants’ Counsel, still feel, 

some difficulty in following some parts of 
the proceedings below. With regard, how- 
„ever, to the objections. merely of form 
tnken here on the part of the appellants, 
after considering them, and especially giv- 
ing due weight to Mr. Buller’s. observations 
upon the reference made by the Sudder 
Judge to Chapter 2 Section 34 of Regu- 
lation XVII of ‘1827, and upon. the 
fourth and fifth Sections.of Regulation VI 
of 1830, their Lordships, though not think- 
. ing those ‘objections unreasonably taken or 
without color, do not feel disposed to ac- 
cede to them. 


The tendency of the Judicial Committee 
since ifs ingtitution, and of the Privy Coun- 
cil before, has been not to give way unne- 
cessarily to objections of that nature. And 
in the present instance, the nature of the 
jurisdiction whence the appeal comes, the 
nature of the ptoceedings themselves, md 
the course pursued by the appellants below, 
render it right, in their Lordships’ judg- 
ment, to deal with the matter before them 
upon its substance and its merits. And 
the case so viewed has mainly two questions : 
Jirst, ought the Court below to have 


treated the decision of the punchayet as | 


correct and binding? secondly, if not, 
have the Collector, or Sub-Collector, and 
the Court of Sadder, | eee the right line 
of boundary ? 


Upon the first question, thé appellants 
have conceded that the decision of the 
punchayet is, by the Bombay Regulations 
of 1827, prevented from having the force 
of a judicial geutence or judicial determiua- 
tion, or ofa regular award in a technical 
sense ; while the respondents, on their 
side, have not denied that it is receivable in 
evidence, and to be considered as part of 
the materials in the cause. But its con- 
clusiveness, denied by them, is asserted by 
the appellants; who insist that there was 
a binding agreement between the ‘parties to 
abide .by “the punchayet’s opinion . and 
determination, which the appellants say 
ought to be upheld. Their Lordships, 
however, are of opinion that, if there was 
in effect an agreement .to abide by -the 
punchayet’s dpinion and determination, 
aud if the opinion was expressed, and the 
determination made by those who, it was 
agreed, should do so (a point not- necessary, 
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to be decided), it was, nevertheless, and 
is the right of the respondents to contend 
that the agreement and determination do 
not necessarily bind, and to bring forward 
all the cirediistauces, of the case, for the 
purpose of showing it to be inequitable that 
they should ‘bind. “In a word, to reéist the 
appellants’ demand so far as it rests on 
what the punchayet did, on grounds analo- 
gous to some of those on which the specific 
performance of an agreement may be resisted 
in English Courts of Equity. What 
may be the rule in the-case of an effectual 
reference to arbitration, and an award, 
properly so considtred, their Lordships do 
not think it necessary to say, . for, in their 
judgment, having regard to the Bombay 
Regulations of 1827, and the undoubted facts 
of the case, an effectual reference to arbitra- 
tion, and an‘ award, “properly to be so 
considered, did not exist in the present in- 
stance ; though, if there had been an award, 
their Lordships are not satisfied that grounds 
‘do not appear upon which it is invalid, 
or might have been set aside. Viewed as a` 
matter of agreement, it is their Lord-. 
ships’ opinion, from the. circumstances of.. 


: the case, and the whole course of pr oceeding, 


that reliance cannot be placed on what the. 
punchayet have dove, and that it would, 
be unjust to enforce their decision’ sgamst: 
the respondents. 


With regard to the true line of boundary, 
their Lordships think that there is 
sufficient evidence to show that fixed by 
the puncbayet not tobe the true line—a 
conclusion which they do not solely form 
from the circumstance that it did not accord 
with the case alleged on either side. That 
the. line fixed by the judgments against’ 
which the appellants have appealed is the 
true line, does not, in their Lordships’ 
view, clearly appear; but the’ evidence does 
‘not. ‘prove any. other line, or make any 
otber line more probable. Assuredly the 
appellants liave not established that- either’ 
of these judgments is substantially wrong, ' 
and as Mr. Shaw appears to have examined 
the surfuce of the disputed land himself, 
and to have bestowed care and attention 
upon the subject, and- it does not seem. like- 
ly that any further investigation ` can 


materially: advance the cause’ of truth or. 
justice, their Lordships on the whole con-. 
sider the right course. to be to dismiss the 
appeal without costs. 

Appeal dismissed without costs. 
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The 16th November 1866. 
Present: 

Lord Westbury, Sir J. W. Colvile, Sir E. 
V. Williams, and Sir L. Peel. 


Sale in execution—Allegation of þe- 
namee purchase—@Gnus probandi— 
Examination of witnesses by High 
Court. ‘ 3 z 


On Appeal from the High Court of Judi- 


cature at Fort William in Bengal. 
Sreemunchunder Dey, 
~ versus 


Gopaul Chunder Chuckerbutty and another. 


Where a person became the pùrchaser of a talook 
under a decree for sale obtained by judgment-creditors 
-of tne owner, and an assignee of a judement-creditor 
sued to have it declared that the purchase did not effect 
any transfer of the ownership of the talook,— HELD 
that the onus was on the plaintiff to prove that the 
talook in question was still the property of the judg- 
ment-debtors, and not the property .of the purchaser- 
In matters of this description it is essential to take 
care that the decision of the Court rests, not upon 


suspicion, but upon legal grounds established by legal 
testimony. Te 


In considering a case of alleged fraud in the purchase - 


of an estate, it is material to enquire what relation the 
purchase-money paid bore to the value of the estate. 


e 
The power given to the High Court by the Code of 
Civil Procedure, of taking of its own motion origin- 
al evidence anew,- should be exercised very sparingly, 
and when exercised, it is desirable that the reasons for 
exercising it should always be recorded or minuted by 
the Court in the proceedings, 


_THE appellant .in this case became the 
purchaser of the talook under a decree for 


sale obtained by judgment-creditors of the 
owner, 


A summaryfapplication, to set aside the 
sale, having been refused, the respondent 
brought the present action for the purpose of 
having it declared that the purchase did 


not eflect any transfer of the ownership of 
the talook, 


The respondent is not himself a judgment- 
creditor, but he is the assignee of a judgment- 
creditor. It appears that-the respondent is 


„a tenant upon the estate, and that, after some 


dispute had arisen between the tenants and 

the appellant, he purchased this outstanding 

judgment, and, by virtue of that purchase - 
aud a transfer of the judgment, has taken 

the present proceedings. The issue which 

was raised in the action so brought by the 

respondent, and the affirmative of which he 

has to maintain, is that the talook in ques- 

tion is still- the property of the judgment- 

debtors, and not the ‘property of appellant, - 
who was the purchaser. The affirmative 

lies upon the respondent; he is to prove 

his case. i 


Undoubtedly there are in the evidence 
circumstances which may create suspicion, 
and doubt may be entertained with regard 
to the truth of the case made by the ap- 
pellant-; but in matters of this description, 
it is essential to take care that the decision 
df the Court rests, not upon suspicion, but. 
upon legal grounds, established by legal 
testimony. : 


The case relied upon by the respondent is 
mainly thiss—that the purchase-money, which 
appears to have been actually paid by the 
appellant, was not in reality the money of 
the appellant. 


In considering a case of alleged fraud in 
the purchase of an estate, it is material to 
enquire what relation the purchase-money 
paid bore to the value of the estate. We 
have here a statement made by the respond- 
ent himself, that the talook was worth about 
19,200 or 19,800 rupees, and we find that it 
was sold at the sale at which the appellant 
(being.the assignee of the original bidder) 
became the purchaser for 19,000 rupees, 


. which was actually paid. 


That circumstance is not conclusive proof 
of a bond fide purchase; but it is a strong 
circumstance, in considering a ease which 
consists of allegations, that there was a 
collusive agreement between the judgment- 
debtor, that is, the original owner of- the 
estate and the appellant, to buy in the 
éstate for the benefit of the judgment-debtor. 


The transaction appears to have been 
this :-—A person of. the name of Petumber 
attended the sale as the agent of another 
person, who appears to be a man of property, 
of the name of Mobesh Chunder. Petumber 
was declared best bidder, and consequently, 
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*the purchaser. It seems from the evidence that 
Petumber, exceeded the authority which had 
been given to him by Mohesh Chunder; his 
principal. Mohesh Chuader had. limited the 


price to be given to a sum of money less than |, 


theamount which Petumber‘had bid.; Mohesh’ 
Chunder therefore, either repudiated’ ‘the con- 


tract, or was desirous of getting ‘rid of it. | 


In that estate of. things’ Petumber applied 
to the appellant to take: a.tionsfer of -the’ 
contract, and the appellant agreed so to do. 
The reason -for the appellant purchasing the 
property does not appear, It does not np- 
pear, nor is there any testimony that would 
warrant at dll *the inference that Mohesh 
Chunder in sending Petumber to the auction 


was acting as the agent or on behalf of the | 


judgment-debtor. It is said that Mohesh Chun- 
der was a distant relation of the judgment- 
debtor, but there is nothing like testimony to 
warrant the conclusion that Mohesh Chunder 
was acting on behalf of the judgment-debtor. 


No doubt that would not be material, if 
it were proved that the appellant, tho as? 
signee of Petumber, was himself the agent 
or trustee of the judgment-debtor. If he 
was s80, of course the estate in. the hands of 
the appellant might be made available for 
the satisfaction of the judgment-debts exist- 
ing unsatisfied. 


To prove this, the circumstances relied on 
by the respondent, are, first, the fact which, 
it is alleged, appears on the judicial proceed- 
ings under which the sale was made, that 
two previous sales had been effected of this 
‘property, in both of which the real, though 
not the apparent, purchaser was the judg- 
ment-debtor, and that those sales had con- 

. sequently been set aside. The Courts below 
and the respondent here appear to have 
considered that those facts justified the 
inference that the judgment-debtor had 
formed the design in the present case, for 
the third time, to acquire the property 
through the instrumentality of a person 
acting apparently on his own behalf. 


Although the fact of these former sales 
may be referred to, as they appear on. the 
proceedings in the cause in which, the sale 
was made, yét no legal inference affecting 
the integrity of the present proceeding can 
with any propriety be drawn from them, 


‘The néxt circumstances relied upon’ by 
the respondent is this: that the appellant 
‘and the judgment- debtor appear to live still: 
on good terms together; that they are not 
open and avowed. enemies, which it is” said 
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would have 'been-the necessary consequence 
if the appellant had in reality been the pur- 
chaser of the judgment-debtor’s estate for 
his own benefit. 


That is a cireumstance, agaif, ‘from 
which we are of opinion that no legal infer- 
ence-.results. 


The next thing relied upon by the re- 
spondent, and which is one of the main 
grounds of his case is this : that the appellant 


is unable to give a satisfactory account, nay, 


may be supposed perhaps to have given a 
false account in part, a3 tothe manner in 
which he became possessed of the money in 
question. 


Their Lordships have been much struck 
with the unsatisfactory character of the 
account given by the appellant of the man- 
ner in which he alleges he obtained the 
money ; but, we cannot help feeling that it 
is an enquiry upon which, it is not very difi- 
cult to suppose that the person who becomes 
the parchaser of an estate, may be, unwilling 
to give avery full statement. Bat this cir- 
cumstance, ‘although it may excite doubt, 
is not a thing from-which we can legitimate- 
ly infer that the appellant was a bare trustee 
of the purchase so made by him, 


And if it inclined us to doubt the appel- 
lant’s ownership of the money, there is still 
a great interval between that doubt, and the 
conclusion that it was the money of the 
judgment-debtor, or that the appellant acted 
in the matter on his behalf. 


It is for the plaintiff to prove that the 
money was the money of the judgment-debt- 
or, or that it was supplied or found by some 
third person for the benefit of the judyment- 
debtor ; but we find nothing which can be 
accepted either as direct.proof of the fact, or 
as materials from which any such inference 
can be justly drawo, Two witnesses, called 
by the respondent himself, state that, as far 
as their knowledge extends, the circum- 
stances and the condition of the judgment- 
debtors were such that they had not the 
means of supplying the money in question. 
The other evidence given by thé respondent 
is that a person of the name of Mohesh 
Chunder, some time after the transfer of the 
contract to the appellant, raised a sum of 
19,000 rupees, and that Mohesh Chunder was 
a friend and second cousin of the judgment- 
debtor, and therefore the respondent would 
have us infer that the 19,000 rupees’ so 
raised by Mohesh Chunder, ‘being about the 
amount of the purchase-money for the 
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talook, was raised by him on behalf -of the 
judgment-debtor for the purpose of com- 
pleting the purchase of the talook, or of 
re-paying tho money, which, it appears, the 
appellant obtained from certain bankers at 
Calcutta, in order to complete his purchase. 


We are asked, therefore, fo hold that the 
distant connection between Mohesh Chunder 
nnd the judgment-debtor, and the equality 
in amount of the sums are sufficient grounds 
for the conclusion that the purchase-money 
was in reality the money of Mohesh Chunder, 
and that he found and advauced it for “the 
benefit of the judgment-debtor. If we were 
to take away men’s estates upon inferences 
derived from such- circumstances as these, 
it would be impossible that any property 
could be safe, 


It is material that this purchase is not 
really, challenged by the judgment-creditors. 
They have not originated this rction, but it 
is the fruit of the angry feeling of a tenant 
on the estate, who has sought out a judg- 
ment-creditor, and got a (transfer of his in- 
terest for the purpose of bringing forward 
this claim; and therefore the « origin of the 
action and the circumstances under which 
it is brought are to be taken into account, 
when we are considering the trnth and 
reality of the purchase by the appellant. 


It is natural to suppose that. if this pur- 
chase had been generally felt not to be bond 
Jide purchase, it would have been questioned 
by the judgment-creditors themselves, and 
that they would not probably, for a small 
consideration, hgve parted’ with their judg- 
ments to another person, but would have 
instituted the suit themselves. 


In the conduct of the stit, there isa cir- 
cumstance which their Lordships think it 
right to advert to. 


When the matter came up by appeal to 
the High Court, the High Court was dis- 
satisfied with the reasons given by the 
Court below, and with the evidence taken 
in it; and the High Court, acting apparent- 
ly ea mero motu, and not at the instance of 
the parties, determined to take original evi- 
dence anew, by the examination of other wit- 
nesses. It is a power given by the Code to 
the High Court, which may be very whole- 
some ; but it is desirable that the reasons for 
exonaising that power should always be 
recorded or minuted by the High Court on 
the proceedings. A power of that charac- 
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ter should be exercised very sparingly ; 
because, where it is done, not at the instance of 
the parties, but at the suggestion of .the 
Court itself, witnesses may be ealled who 
are not the witnesses that the parties them- 
selves would have thought fit to adduce; 
and it is possible (which appears to be the 
ease here) that the new original enquiry by 
the Court may be .in itself imperfect, and 
not- sufficiently extensive to answer the 
purposes of justice. 


The opinion of their Lordships is that, 
the evidence which has been given (there 
having becn the fullest opportunity of giving 
evidence against the appellant) is not suffi- 
cient to warrant the conclusion that the ` 
appellant was acting as the agent of the 
judgment-debtor. 


It is easy to suppose a case in which the 
appellant might not in reality be the bond 
Jide purchaser on his own account, and yet 
in which there would be no ground for hold- 
ing that the estate was the property of the 
judgment-debtor. It is possible to suppose 
that some of the family of the. judgment- 
debtor might ‘have been willing to find, 
either wholly or partly, the money: for the 
purchase ; but if it were established that the 
money was not the property of the appel- ` 
lant, we could not derive from that, the con- 
clusion 'that the estate was therefore the 
property of the judgment-debtor, 


It was said by the Counsel for the respond- 
ent that no -other owner was suggested by 
the appellant. There was uo obligation upon 
him to suggest any other owner. He was 
under no obligation to show whence the 
money ‘was derived ; but taking everything 
egainst the appellant upon that plaint, there 
is still a great chasm between that inference 
and the conclusion which alone would. sup- 
port the action of the respondent, viz. that 
the estate is the judgment- -debtor’s property, 
both at law and in equity. That is neither 
established, nor can be legitimately inferred 
from any of the facts which have been 
proved. . 


We are, therefore, of opinion that the 
deeree of the Coart below must be reversed, 
and we shall humbly advise Her Majesty to 
order that it be reversed accordingly ; and 
that the action of the respondent in tbe 
Court below be dismissed with costs, It 
follows that the appellant nrust have the costs 
of this appeal. 
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The 25th February 1867. | -The suits could have no operation in any 
question which might hereafter arise as to the 
Present. effect of Deenomoney’s conveyance of part 
Sir. JW. Colvile, Sir, B. V. Williams, Sir | of her son’s property, between him and both 
R. T. Kindersley, and Sir L. Peel. or either of the co-plaintiffs Wise and 
: Juggunath. 


Mahomedan Law— Marriage and Le-| The cause was decided by the Judge of the 
gitimacy—Evidence (Native Cases). | Civil Court at Dacca, a Mahomedan, in. favor 


On appeal from the late Sudder Dewanny of the marriage of Deenomoney, and of the 


Adawlut of Calcutta. : | legitimacy of Fyzoollah; but this decision 
nied j was reversed by the* Sudder on appeal, and 
J. P. Wise and others, , from that last decree the two plaintifs, Wise 


| and Juggunath, alone appeal, Deenomoney 
ie ; having dicd previously to the institution of” 
Sunduloonissa Chowdranee and othors. the appeal. Fyzeollah, not joiving in the 

The celebration of the seventh month of pregnancy, appeal, is named by the appellants as a 
and the celebration of the birth of the soa, are sufficien | respondent. 


to prove the marriage and legitimacy of the son. Their Lordships in this as in other ‘ex parte 


A native case is nut necessarily false and dishonest, be- eee ire $ wise 5 
cause it rests on a false foundation and is supported in | 858S from India are placed ina position of 


part by false evidence. erabarrassment and difficulty. It isnot ex- 

Tuts case comes before their Lordships as plained why Suaduloonissa, who isin pos- 
an ex parte appeal, brought by Mr. J | Session of the estate, which is large, does not 
P. Wise and Juggunath Roy Chowdry, two | #Ppear to” support the decree in her favor. 
only of the original plaintiffs, from a decree It is possible that, had the case of thy re- 
of the late Court, the Sudder Dewanny Adag- spondents been argued before their Lordships, 
lut of Calcutta, which reversed a decree of | Some view of it, amidst the conflict of evi- 
tho Civil Court of Dacca. in favor of the | dence and the opposing presumptions which 
plaintiffs. arise frum the evidence, might have been of- 

The original plaintiffs in the suit were | fered to their Lordships’ attention which has 
Deenomoney, suing in her own right as a| scaped their own careful and anxious con- 
widow of a Mahomedan zemindar named sideration of the evidence and Judgments. 
Aklakoollah, and as mother and guardian The Counsel for the appellants, Sir Roundell 
of her minor son Fyzoollah, to establish their 
respective rights, as such, fo the succession 
of Aklakoollah andthe appellants. Deeno- 
money died pending the suit, which was 
continued, on “behalf of Fyzoollah, by one : i £ 
Mamtazooder Chowdry, as his guardian. The there is room for rauch anxiety and hesitation. 
appellant Wise claims to be the’ assignee of The appellants ought not, however, to suffer 
the whole of Deenomoney’s share, and of by reason of this natural hesitation in, a tribu- 
a portion of her soms share, under convey- | 2al about the correctness of its judgment, 
ances from her; and the’ other appellant induced by an omission of the opposite 
claims to be assignee of a portion of Deeno- 
mouey’s share under a conveyance from Wise, 
and of a further portion of the minor’s share 
under a conveyance from Deenomoney. 

The defendants were Sunduloonissa Bebee, 
widow of Aklakoollah, Olioollah Chowdry, 
his son, and Meer Sadut Ally, the husband 
of a deceased daughter of Aklakoollah, who 
survived him, and was entitled to share in 
his estate. . 

The object of the suit was to establish the 
marriage of Deenomoney with, Aklakoollah, 
and thé parentage and legitimacy of her “son 
Fyzoollah, as a son aud heir of Aklakoollah ; 
and consequently the titles of both to succeed 
to Aklakoollah, the widow to her share, and 
her son as a residuary and heir of Aklakool- 
lah. : P 


. versus 


wiih great candor and completeness. The 
whole evidence où both sides has been 
fully presented by them to the attention of 
their Lordships; but still in such a case, 


from the arein to weaken the presumption in 


side.’ The onus must still lie on the appel- 
lants to show manifest error in the decree 
appealed trom. 


The pleadings in this case require . atten- 
tion. “The plaint assigns a date to the mar- 
riage, and treats the marriage as having taken 
place at the time when Deenomoney’s iuter- 
course commenced, or a few duys after; but 
in a subsequent portion of her plaint Deono- 
money states the celebration of the seventh 
month of her pregnancy, and the celebration 
of the birth of Fyzoollah, circumstances 
which, if truly alleged and proved” would 
suffice to prove her marriage and the legiti- 
macy of her son. Consequently, on the plant 


ee retinas a 


Palmer and Mr. Leith, have argued. the case. 


party, nor ought- the absence of the latter g 


favor of a judgment which is given on theif ` 


_-the claim of a second: wife ‘ond her 


> 


E ‘the record, embrace all these questions; the’ 


~ and. ‘foolish. managers involve, it, by fabrica~, 
tions timevidence : and subornation ‘or tutoring, 
“of witnesses; and it is not always a safe, gon. 
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as framed, the plaintifs would be enzitled to{-which such falsities are found. ‘The subse- 
recover if this- latter portion of the plaint] quent allegations in the plaint as to the cele- ' 


bration of the seventh month of her 


were credited by. the Court, and the allega- 
tions-as to the ceremony. and: its: time disbe~ 
Yievéd. The plaint alleges, by. anticipation, 
that ‘Sunddloonissa caused a will to be forged | 
after- her ` “‘husband’s death, and enters into. 
argiients to —pr ove that it was forged. - The 
answer of Sunduloonissa sets up that will, and 
asserts it to be genuine,- and relies upon it. 
In that will arg containet a reference to an 
„acknowledgment by-thè testator -Aklakoollah 


‘-of a kabin executed by him on bis marriage 


a 


“swith: Sunduloonissa, which, if it were ‘estab- 


lished; would show a pfior. ditle i in her, to the 
gemindary,: by conreyance on good consider- 
‘ation ‘at her marriage, and so overrule entirely 
son; 
whereas a will simply would be inoperative, 
even as to a third,, without their ‘assent. 
Sunduloonissa in her answer relics ulso on a 
kuboolent executed -to her by Deenomoney 
_for.a-certain part of the estate, which is, if 


; “genuine, an- acknowledgment of Sunduloon- 


-issa’é title by ‘Deenomoney. 


‘These documents, are Vitega by:  Deeno:. 


money to-be- forgeries, 
The issues which are stated at page 32 of 


marriage of Deenomoney, ° the pareritage 
of her son’ Fyzoollah, his lest jmation, cand 
the genuineness of the will. 7 ~ 


The pleadings in this case, as it has béen’ 
observed; state the. case of each party fally.. 


Nothing comes out in the evidence on the 


" main points i in the cause of which some mei- 
“tlon.18 Dot made’ in- the respective pleadings 


of, the partivs. . - 

The case alleged ‘by Deenomoney is that 
she was. married by a-nicki marriage to 
Aklakoollah at the time of her first consorting 
‘with bim. She gives ‘the date, of the marriage. 
in her plaint. Hier case, ther efore, as. stated 
by her, excludes the ‘supposition that Akla- 
koollah raised her to the status of wife subse- 


equently on her-proving pregnant” with ‘à son’ 


"hiel: he acknowledged to be. his, Still the | 


case. may be 


Inia native caso it is not. uncommon to find 
a true case placed on a felse. foundation, and 
~supported in. part by- false evidence. - Lt unot 


unfrequently happens that each case; that of- 


the, ‘claim and that-of the,defence,, has to 
struggle through difficulties i in which - “wicked 


clusion ‘that a gase, is. false ; ands dishonest - in 


t 


| son, - 
also. . 
‘The plaint does zat disclose thé: „history “of - 
Deenomoney previously | tohor introduetion. 
into the house of Aklakoollah.- 
swer of Sunduloonissa supplies that omission. . 
‘The evidence on‘each side‘ supports the gea-) ` 
eral account about Décnomoney,: which the 
answer of Sunduloonissa-contains in the 15th’ 
page of the record, in the 6th paragraph, viš: 
that she was a singing girl,-and‘that she at- 
tracted the fancy of Aldakoollal, who brought 
her to and ‘maintained her in his house. 
is said, in’ the statément of, Sunduloonissa,’ 
that: Deenomoney -was brought there whilst. 
still very young. 


. that she -was acknowledged. 
- directly or by-impliention ‘as a‘nicke wife at 
© some subsequent period of the cohabitation., 


There is no evidence that’ 
her life had before then been licentious. The 
imputation then on her character- at this time 
‘which is found in the answer, seems to- be 


founded on her profession of.a public native | 


‘sdugstress ; aud though it.-is not a profession 
in India which is followed by women of cha- 
racter, it is by no means a ressonable presump- 
tion that a very young girl, a member of such a 
company, should be in her early years gross- 


ly profligate. This, however, is what the - 


answer of Sunduloonissa: insinuates- ` as . to 
' Deeniomonoy, - even at this early age, for she’ 


says of her that, “instead of leaving off ‘her. 


former vicious habits, she continued to iu- 


dulge .her vicious passions.” and then she >; 


-imputes to her four paramours in “succession, 
to one of whom. Shumfutoollal Sirdar, she 
ascribes the parentage of Fyzoollah. : 


+ In viewing the evidence given in this case,” 


it will be important to bear in mind that, 
miny of the witnesses for the defendants sup- 
-port these allegations in -the answer by evi- 
dence as inconsistent as the answer itself; by 
imputing to Deenomoney the utmost continu- 
‘ing profligacy of conduct in this Tespect, 'so 
little likely to be condoned by a` man of a 
race prone to jealousy and to the seclusion of 
their women, and yet not accounting for her 
continued abode in the zenana. Thus sheis 
‘represented as very profligate at a vey early: 
age, as continuing to be very profligate during 
her whole cohabitation ‘in the zenanaof Aklak- 
óollah, intriguing with various men, ‘openly,’ 
without disinise, and to the -knowledge. of a 


‘hostile wife; and yet ‘as continuing in the” 
genana, preserving: her status. there: unim- ` 


paired; whatever it- was, and treated with- 
outward demonstrations of - respect. And 
what is not a.little singular ʻin the alleged. 


[Tife of this woman, to whom stich early, such 


preg- 
nancy, and the celebration of thebirth of her 
suffice to let in this proof of mariiage. : 


But the ` ans- 


-Ih 
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long-continued profligacy is imputed, is that, 
after the death of Aklakoollah, there is no 
evidence of any profligate life whatever, and 
she is found to be for a time received as an 
inmate in the house of a respectable Mussul- 
man on the footing which she ascribes to 
herself of widow. All this story, therefore, 
of her previous aud continuing profligacy is 
found on an examination of it inconsistent 
and incoherent; it does not cohere, and it is 
not consistent with any of the ordinary pre- 
sumptions which would be formed on such an 
intercourse with the master of a native house 
in that rauk of life. 


Some of the witnesses describe her as 
being in the zenana, not for the ordinary pur- 
pose of such an introduction, but simply to 
divert Aklakoollah with her songs; others 
say that she was there for the ordinary pur- 
pose; Sunduloonissa says she was there as a 
slave girl, of which there is no proof or 
likelihood. She does not expressly deny the 
existence at one time of sexual intercourse 
between Aklakocllah and Deenomoney ; but 
her answer puts forth that subsequent case of 
alleged impotency in Aklakoollah to which 


many of the witnesses, including two native’ 


doctors, depose. 


The testimony of these doctors, on examin- 
ation of it, proves ta be utterly worthless and 
inconclusive in a medical point of view, even 
supposing that any dependence could be 
placed on its truth. 


For what purpose is this worthless evidence 
produced? Itis to prove that Aklakoollah 
could not possibly be the father of Fyzoollah ; 
but it proves also that he could not possibly 
suppose himself to be the father of the boy. 


If the story were true which the answer 
sets up on this point, it is inconceivable 
that Aklakoollah should believe himself to be 
the futher of this child; for the story is that 
he had become, some years before its birth, 
incurably unable, to his own knowledge, 
of having any sexual intercourse; that 
the knowledge of his complaint and its 
consequences was general in the house: and 
yet ihis “very man, in this state who had a 
legitimate son and daughter, is supposed to 
be keeping in his zenana a woman who was 
conducting herself with open profligacy, with 
menial servants, discovered and yet not dis- 
missed. What reason does the answer of 
Sunduloonissa give for such a toleration of 
offences, generally so little likely to be par- 
doned by a Mussulman? She says, ‘ The 
truth is that, forher bad character, he ordered 
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her to be put out of the houso, but kept her 
there at the request of other parties.” No 
further explanation is givon; that given of 
so startling an improbability is, by reason of 
its generality, and the entire absence of evi- 
dence to support it, unworthy of auy credit. 
Consequently the attempt has been made, 
and has wholly failed, to render this mar- 
riago improbable by reason of the turpituda 
of the alleged wife. The improbability is 
reduced to this: that he married a fonale by 
anicka marriage, whom he might probably 
have obtained on easier terms as an inmate 
of his zenana. The failure of this attempt 
and of this evidence to blast the character of 
the rival claimant as wife, certainly tends to 
strengthen the case that she sets up. 


There is no other intrinsic improbability, 
then, in this story of his having married, by 
a nicka marriage, a girl of this profession, 
than that which attaches to it as a disreput- 
able connexion with one who probably would 
have made no difficulty about entering his 
zenana on easier terms. 


This is an improbability not of a light 
character, and the evidence to support it 
ought to be evidence probable in itself and 
free from suspicion. The burthen of the 
proof was of course on the plaintiffs. It is 
impossible for their Lordships to form any 
opinion on the credit due to witnesses by 
reason of their status and apparent claims to 
be trusted, which is at all worthy to be com- 
pared to that which is formed by a Judge at 
for his office, who sees them, hears them, aud 
probably knows something of their an- 
tecedents. This cause between Mahomedans 
was tried before a Mahomedan Judge. Of 
the probability of the acts imputed to-a Ma- 
‘homedan zemindar, he is a more competent 
Judge than vithew the European Judgo of the 
Budder Court or their Lordships can be. 
His judgment scems to have been carefully 
formed, and his observations upon the witness- 
es are entitled to a respectful consideration. 
Had their Lordships found that his observa- 
tions upon the witnesses themselves were 
opposed to the opinion of the Sudder Court 
upon the credit due to those witnesses, irre- 
spective of the probabilities of the case, they 
must necessarily have compared the conflict- 
ing opinions, and the result might have been 
a conclusion that the case must be decided, in 
acontlict of testimony nearly balanced, by 
the preponderance of probabilities. But if 
there be found, even in a native case, positive 
credible testimony unimpeached, and Pied 
by u Judge competent to judge of the credit 
due to witnesses, it would seem tobe equi- 


D 
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:- valent to a total disregard’ of native testi- fof which they forbore from enquiring. What, ` 

~ mony,` to say, despite. of this positive testi: Were. the inferences on which they acted ?. 
mony, we will put all evidence aside, and act | The first is that Aklakoollah took no steps 
alone ou.the probabilities of the stories and.| in his life-time to make-a public official declar- ` 
the inference from the conduct of the parties. `| ation of any kind of his nicka marriage, and 

wT ; - 'of the legitimation of -his child.. This child 











'. _ Witnesses for’ tbe plaintiffs who-deposed to 

















_., When the cause came by appeal before. the 
Judges of the Sudder Court, they, unfortu-; 
nately, -instead of reviewing the whole case, 
and ,expressing their opinion upon all the 
poiats- on. which the --Court „below hadi 
_ based its conclusions which were conclu- 
'- sions of fact, narrowed’ their enquiry to. 
the simple question whether the plaintiff 
_: Deénomoney had proved her marriage. . Now, 
the.Judgé below, in‘dealing with that ques- 
tion, had: brought, and properly brought. to 
` the consideration of it, , certain inferences 
-from the conduct of Sunduloonissa, which 
~ ho judged corroborative to some'cxtent of the 
. truth of the plaintiffs story. These were 
‘inferences which he drew from the fabrica». 
_. tion of -documents set up by the defendants, | 
~and which. the ~ plaintiffs alleged to.-be, 
_ forged, viz, an alleged will, a kubooleut,, 
` and certain receipts, Which „they, the plaint- 
- iffs, alleged to have.becn fabricated to defeat. 
_ claim which the defendants dreaded. The 
" argument for the plaintiffs was this.;—Unless 
. Deenomoney’s claims and that of her. son. 
were judged to be formidable, why this 
fabrication of documents? The answer given. 
below was.the ‘documents are genuine. - The 
Judge “below found that they. were forged. 
Their bearing on tho issue as to the marriage 
_ “was direct and important, - Yet the Court of 
Error dismissed-entirely from their consider- 
ation “the question of the” genuineness of: 
those dacuments.~ i - n 


fy 


- ‘S-Again, ‘the Judge below bad - believed the 


,- the marriage of Deenomoney and the. legiti- 
macy ‘of the son Fyzoollah. The Sudder 
Court did not examine-at all into-his reasons 
for believing the evidence. -> So far from say-. 

‘ing that ‘the evidenco for the ‘defendants was 


was little more than three years old when. ` 
Aklakoollah died. -He-died suddenly, ofa - 
suddenly contracted disease cholera; and.. 
no inference against the marriage ‘can reae . 
sonably be drawn from such light data.. "With - 
respect to Deenomoney’s own conduct, her 
non-opposition to the mutation of names on.’ 
‘the production of the will is mainly relied’ 
on. But it is to be observed that a few. 
months only elapsed. between the death: ofr. 
Aklakoollah and this act; that knowledge 
of it is not brought home to Deenomonéy, - 
and that it would be too mùch to presume- 
her, a native lady whose. very status -was dis- 
puted, and without means, armed at all points 
with means of knowlege and pecuniary méana} 


„and friends able to assist her then. . ‘There’ is- 


‘the less reason for making this presumption 
ia ‘the present case that it plainly appear 
that Mr.. Mackillop, the “Magistrate, who. 
enquired into the circumstances and heard the 
evidence as to the alleged’ imprisonment of 
her, and the duress practised on ‘her, did 


“believe the story, and attributed the with- 


drawal of her charge to some influence exér- 
cised upon her. His view of the case gives 
an air of probability -to Her version of her- 
conduct on this occasion. } 
tions, then, seem to their Lordships too feeble- 
to overpower, or materially to'weaken, the 
evidence in proof of her marriage and legi- - 
timacy’on which the Judge below acted ;. and. 


‘as the Sudder Court went not at all into the: - 
“| cónsideration of the evidence for the miirriage - 
and legitimation, and opposed only irsuffici-. ~ 


ent inferences to it, the weight of the opinion 
of, the Judge below on these’ facts stands ` 
really unshaken. ` i eee 


` 
? 


-The answer, it has been shown, sets up a 


will; it also’ alleged that: Deenomonéy ~ác- 


` These presump- - 


` . more weighty; they attached. but little weight | cepted a pottah of certain land, and. gave. a 


- toit; but they decided against’ and reversed |-kubooleut to the defendant, and ‘took’ certain, 
ithe finding of the Judge: below, merely on | receipts. These were all found by the Judge 


E ‘inferences from thé conduct of Aklakoollah | below- to be ‘fabricated doéuments. Thè 


‘and from” that of- Deenomoney herself. |Sudder Court expressed no opinion about, 
‘Though they -appear to have been mistaken in |.them ; and it remains for their “Lordships, 
‘calling Deenomoney a Hindu, who, according | now to do, unaided by any judgment of the 

_ e¥en to some.evidence-of thé defendants, had: Sudder, that which they would have: been 

“conformed to Mahomedan usages, they say, and||'better able to do if assisted: by: such judg: - 

say truly; that the marriage was an- impra-'| ment, viz. to examine the grounds, which 

`- , bablaapccurrence; “but -though improbable, the Court beléw had for such ‘conclusion: 
it twas certainly .capablé of being proved by ||'Their Lordships conceive that; if in this casa ` 

‘direct and credible testimony að to, the” vale) the defendants -are found. fabricating. dacw ` 
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menta, and getting up false testimony to meet 
the case alleged, the-reasonable conclusion is 
thut it must have sppeared at least a formid- 
able case.. But if it were, grimad facie, a 
formidable case, then a considerable part of. 
the oral proof of the defendants must be 
false; for where would be the risk of meet- 
ing in-a Court of Justice a claim of this 
nature, raised by a profligate woman, ‘living 
an abandoned life in the house of her keeper, 
intriguing with his menial servants to’ his 
knowledge, and threatened by him for it 
with expulsion, bearing a child to one of his 
menial servants, and- confessing to several 
her shame and the real paternity; never 
married, ‘nor so reputed to be, and her child 
never even reputed to be the son of her 
master, notoriously and by his own confession 
impotent at the time of its concaption before 
and continually after. If such a woman 
should have had the-strange audacity to 
prefer so desperate a case before a Court of 
Justice, who would be found to espouse it? . 


The fabrication of the, documents, then 
supposes a. formidable case at least, and a 
great part of the oral evidence presents one 
hopeless and desperate. A native, even with 
an honest case, or his advisers, may fabricate 
evidence to meet a case which they fear, 
though they know it to be groundless ; and if 
this. woman and ber child stood in an ambi- 
guous relation to the deceased, and the real.: 
heir feared that a Court would draw in favor | 
of marriage and legitimacy really groundless 
conclusions. from a plausible appearance of 
marriage and legitimization, the fabrication 
might, however wicked, not be fatal to a’ 
defence; but in this case the defendant’s - 
oral evidence presents a desperate and hope- 
lesa case as the real case of the claimants. 
If, then, the fabrication be established, proof | 
of that fabrication supports the plaintifi’s 
case to some extent; for it lays a foundation 
for, and supports the evidence of those appa- 
rently respectable witnesses for the plaintiff, 
‘who say- that the deceased treated Deeno- 
money as his nicka wife, so called her, and 
- treated her child Fyzoollah as his own; and 
these acts would suffice to prove both marriage 
and legitimacy, even if the. Court refused to 
believe, or hesitated to believe, the direct 

testimony as to the ceremony. i 


Their Lordships have therefore directed their 
attention, in the first instance, to that part of, 
the judgment ir the Court below which 
treats these documents as fabricated.. Their 
Lordships regret to say that they have “no 
hesitation on this part of the case; that they | 
agroe entirely in opinion with the -Judge | 








„is wholly unaccounted for. 
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below who pronounced them forgeries The 
kubooleut, when it is viewed in conjunction 
with the evidence which accounts for its 
being given, destroys itself. Desnomoney is 
described on the face of it as the widow of 
Rajub,, the man to whom she is said to have 
been contracted, and for whose dwelling-place 
she was about to build a house on the ground 
included in the lease.- The receipts of course 
fall with it. The full recitals in all three 
of the title of the defendant explains the 
motives for their fabrication, and the date of 
them shows the most incredible degree of 
inconsistency in the conduct of Deenomoney, 
admitting and oppgsing about the same time 
the title of heropponents. ‘The will also 
is surrounded with suspicion, which its in- 
ternal evidence tends to confirm, It seta 
up a kabin, never produced, and the 
non-existence of which, ifit ever existed, 
This will is not 
likely to have been executed by the deceased 
in favor of his wife with whom he had been 
at variance. The extract from the ‘criminal 


} | register shows that such was the case. If 


her claim under the kabin had been real, it 
would most: probably have been produced as a 
check upon her husband during their active 
warfare; she represents her husband as 


merely her surburakar ; and if that were so, ` 


he must havo been acting fraudulently in 
mortgaging her property. His management 
is not interfered’ with, even after he had in 


Í his life-time suffered her trust property to 


be taken in execution for a debt of his own. 
This appearsfrom the judgment of the Court 
in the mortgage suit. Taking all these: cir- 
cumstdnces together, the Court rightly judged 
the will to be fabricated; and the observa- 
tions of the Judge on the factum are most 
weighty. Turning, then, with this assistance 
to the examination of the positive testimony, 
this portion of if, at least, may be trusted 
which shows the woman and her child to 
be, the woman cohabited with, at least, and 
the child of the woman acknowledged 
and declared to be the legitimate child of the 
father; and this acknowledgment made in 
words which import a precedent nicka 
marriage. There appears to their Lordships 
to be no ground for distrusting the evidence 
on which the Judge below relies, of the wit- 
nesscs Surenloollah and Juggunath Gooho, 
who, though they were not present at the 
nicka, nevertheless both «speak to’ acknow- 
ledgment of parentage and acknowlegment 
of-nicka. Without going the length ‘of say- 
ing ‘that the acknowledgment of awig» ‘as 
legitimate, who might:be alegitimate.son of 
his acknowledger necessarily in allcases, raises 


: “ts mother.to the status of a wife —a point. 
. which it is not necessary to discuss—it is clear’ 
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_ + that such ‘an’ acknowledgment as the’ present, 


“which acknowledges the mother as wife, in: 
_ volves that consequence, -Their Lordships, 


>.‘ therefore, cannot find, on a careful considera- 


tion of the evidence,. and of the reasons given’ 


~ by.the Judge in. the Civil Court, in his. find- 


i ing on the ` facts, any sufficient reason for 


. reversing his decision. , His judgment seems 


. “to. be founded von facts fairly inferrible fromi'|:, 
=e the’ éviderice, and sufficient under Mahomeden 
. ‘Law. to conifer. on the child the status of . Iegi. 


L timate’ son; and on its, mother to whom. the 


+; declaration extends ‘that of a lawful wife. 


<. Their Lordships will therefore humbly advise 


+ Her Majesty to reverse the “decision appealed: 


- ; ftom, and to confirm the decision of the Prin“ 


E cipal,,Sudder Ameen, ‘with the costs of the 
m “appeal: in -the, Sudder Court 


aa 


The respond: 
. ents must, stalas” pay- the costs of this appeal. ; 


> 
Few 
= sy 





~The’ ‘28th Bebraary 1867. 
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Sir. i W.: -Calvile, Sir E. v. Williams, Sir 


= - R. T. Kindersley, and Sir L. Peel. 


` Regulation XI. 1796 — Confiscation 


-anid Sale of property of oneetenee 


Offender: , 


‘On. “appeal from the late Sudder . Dowanny 
` Adawlut of Caleutia * 


e = ‘Tuggonohin Bushee 


ee ` versus. 


Roy Mothsoransth Chowary : and | hire 


” Regillation, Xi: 1796, being a ‘highly penal, statute, 
should be construed strictly. As ‘if makes no express, 


provision for the case of Joint proprietors of land ‘or per- 


sonsggintly holding a sudder farm of land, in the. absence 
_ of clear-words indicating such an intention, it calinot' be 


the delinquent. 


as” 


“| cordingly 





assumed that-the Legislature intended to authorize tha | 


eontiscation of the property ‘of any person other than 7 


A sale under this Regulation. does not, extinguish 


under-tenures or incumbrances created by the delingient 


or those through whom hè claims. BE Dr - 


Tue. lands which are the subject of” this 
suit are deséribed as three separate . holdiags 
forming part of the- Goyernnient khas mahals. 
im the “Twenty -four Pergunnahs. ‘In’ 1853" 


| they had been granted by the Government ‘of - 


Bengal to one Roy Bycauntnath Chowdry; 


tenure is said to have ‘been in the nature of-a 


- perpetual léase’; but'the instrament or instru- ` 
‘ments creating it are not before us. 


- He. may 
be taken, however,” to have been what-is term-’ 


ed ‘in: the Regulatioa, which will be. after- | 
wards considered “a udder farmer. payiog 


revenue direétly to Government. ” Some, time ° 


‘| in 1855, being charged with an offence, he 
absconded in order ‘to avoid the process of the 


Criminal Courts; whereupon his estate was 
donfiscated, arid “these lands, as part of it, - 
were ordered by Government to Lé sold-under . 


the provisions of Regulation XI of 1796,.They. : 


were put up for sale on the 27th of April 
1855, and were purchased by one ` Thakoor- 
doss Bonnerjea, who on the 7th of July”1856 


transferred the interest thereby acquired to`” 
the appellant. 


Under this title the appellant 
claims the entire interest in the tenures anger 


Government of these lands. 


` The respondents insist that Byoatritnath ` 
was a member of ‘a joiat and undivided Hin- 
doo family, of which’ they are the other miem- 
bers; that these tenures, though taker in the 


sole name of Bycauntnath asthe managing - 


‘member, were acquired with the funds and tor 
the benefit of. the joint family; and that ac- 
it was not competent to -Govern- 
ment to confiscate or sell more than tho, frac- 
tional share and interest of Bycauntnath in 
this portion of the family estate. They urged 
this objection ineffsctunlly before the Collector - 
some days before the - sale took ‘place ;. they. 
afterwards repeated it before the Comission- 
er‘and Sudder-. Board of Revenue; but- they 
are said to have made no representations to 


`“. | that Department of Government from which, 
| under the Regulation, the order for the sale 


emanated: Certain ‘it is that. their objections ` 
„were overruled, and that what was “put up 


“for sale and purchased by Thakoordoss Bon- 


herjea was the Whole interest in the lands un- 
der the tenures created in favor of Bycaunt- 
nath. Aid the Collector put, as he oonga 
the purchaser into poneptin, 


- [VoL VII. - 


“tho solo’ registered tenant thereof, . His ., 
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Before, however, the assignment to the|the lands in question formed part of their 


appellant, a dispute touching the possession 
of the lands arose botween Thakoordess 
Bonnerjea and one Gopeemohun Mitter, who 
claimed to be tenant thereof under a lease 
granted to him by Roy Bycauntnath Chow- 
dry and the respondents jointly. There was 
the usual appeal to the Magistrate under Act 
IV of 1840. He held that Gopecmohun 
Mitter was in fact in possession, and his 
order was confirmed on appeal by the Zillah 
Judge. The result was that the appellant 
having acquired the title of Thakoordoss 
Bonnerjea, was driven to assert his right to 
the possession of the lands in the regular 
civil suit out of which this appeal has 
arisen. 


The suit was originally against Gopee- 
mohun Mitter alone. By supplemental 
plaint the respondents were made parties to 
it. The material issues settled by the Judge 
were, 1st, whether the lease set up by the 
defendant: Gopeemohun wus a bond fide lease, 
or merely colorable and in fraud of law? 
and 2ndiy, whether the estate being joint, 
the plaintiff could have any claim over and 
above the particular share of Bycauntnath. 


The Zillah Judge, by whom the cause was 
tried in the first instance, held that the lease 
was merely colorable and fraudulent, and that 
the appellant, as between him and the lessee, 
was entitled to the possession of the lands. He 
further held that the question of title between 
the appellant and the respondents could not 
be properly tried in this suit; and that the 
proper course for the respondents, if they 
had a good title, was to sue to set aside the 
sale to the extent of that title, making the 
Government a party to the suit. 


Both the lessee and the respondents ap- 
pealed against this decision, but the former 
died pending his appeal, which not having 
been revived was struck off. The re- 
spondents prosecuted their appeal, and the 
Sudder Court overruling the objection that 
the suit had come to an end with the lessee’s 
interest, on the gound that there was a dis- 
tinct issue of title joined between the appel- 
lant apd the respondents, made a decree in 
their favor, and reduced the interest of the 
appellant in the lands to the fractional share 
of Bycauntnath. The present appeal is 
against the last decree. 


It has been candidly conceded by the learn- 
ed Counsel for the respondents that the 
evidence in the cause may be taken as suffi- 


cient to establish that, as between Roy. 


Bycauntnath Chowdry and the respondents, 


joint estate. 

This being so, we have only to determine 
whether the decreo of the Sudder Court is 
erroneous cither because, upon the true con- 
struction of the Regulation and the admitted 
facts of the case, tre sale by order of Go- 
vernment has given tothe appellant a good: 
title against the respondents; or because 
that question cannot be properly litigated and 
determined in the present suit. 

The Regulatiéu is a highly penal Statute, 
and should be construed strictly. That por- 
tion of it which relates to the present case ia 
contained in the 4th, 5th, and Gth Sections. 
The 4th Section provides that, after taking 
certnin specified proceedings, the Magistrate 
is to order the attachment of any land or 
other real property held by the absentee in 
his jurisdiction; by requiring the Collector, 
if the dbsentee be a proprietor of land or 
sudder farmer, paying revenue immediately 
to Government, to hold the land or farm in 
attachment until further notice; and pre- 
scribes the measures to be taken by the Col- 
lector on receiving such a requisition, The 
5th Section provides for the removal of the 
attachment on the attendance of the party; 
and the 6th Section enacts :—‘‘ Should the 
absentee neglect to attend for a period of six 
months after the lands have been- ordored 
under attnchment, the Magistrate is to report 
the case to the Governor-General in Council, 
who will pass such order upon it, and upon 
the future disposal of the lands, ashe may 
judge proper.” ie 

In the absence of clear words indicating 
such an intention, it cannot be assumed that 
the Legislature intended to authorize the con- 
fiscation of the property of any person other 
than the delinquent. The Regulation makes 
no express provision for the case of joint pro- 
prietors of land, or persons jointly holding 
a sudder farm of land. Let it be sgssumed 
that such a joint proprietorship or joint 
holding is ostensible as well as real, and that 
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it appears-on the Collector’s books. Can it be 
doubted that in such a case the words “ land 
“or other real property. held by: the’ absentee” 
would be limited. to his undivided sharé in the 
- actual Jands or farm? Again, suppose that 
the-absentee is one .of a joint family pos- 
sessed ' of a ‘zemindary; of which one member 
only. is registered as owner. Their Lord- 
ships ` cannot- think that; upon tlie trus con- 
struction of this: Regulation, the fact of--such’ 
registration would either justify tho con- 
x fiscation of the while zemindary if. the 


‘absentee were the'sole registered proprietor,” 


or: prevent the’ ‘confiscation of the share of 
“ the absentee if he'were not the registered 
: proprietor. No analogy éan: ‘be’ drawn from 
the’-doctrine of forfeiture -in ‘this ‘pountry, 
` where the doctrine is founded ón tenure; ond 
_where thére ‘was.a -broad and ‘marked distinc- 


. tion between law and equity, ‘the Courts of 


Common Law taking no-co gnizance of equi- 
fable estates. 
be ‘true of a zemindary or othér real property 
of which the absolute interest belongs-to a 
joint’ family, it, is difficult to see” why it 
should ‘not. be. true of'a farm enjoyed by a 
joint family as part of the joint estate, though 


> taken in thé “name of’ one of'its members. |” 
- For ‘the: Regulation, at least in the part of it- 
; ‘fiow under, consideration, does ‘not contem- | 
a plate: the:forfeiture of the tenure, as’ between | 
‘What it contemplates’ 


: landord and tenant. 
f ‘is the confiscation and. sale of the tenure ; and 
. the- ‘course porsued in the particular crise 
“ confirms this construction. : ~ y 
> Again, there is no pretence for saying” that 


; ` a'sale under this Régulation can carry with it- 


“the. -congequences of a. ‘sale for arrears of public 
revenue ; 3, that } it- sweeps away all sub-tenures 


et or incuthbrances created by the- delinquent or 


: those through ‘whom he claims. 
-in „qüestion, 
ceedings, was ` alienable. , 
` fore t{@“Byeauntnath to: put ‘his* co: =eharers i in 


. The ‘tenure 


the estate tnt the full enjoyment of this farm, f H Hèr Maj esty to dismiss this ‘appeal, 
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| the: respondents in this ‘suit. - 


And if what. is above stated 


+ 


mohun, who was put forward as the tenant ; 
‘in, possession, has been. pronounced by.. the 2 
Zillah’ Judge to be simply’ ‘colorable, - -and 


“$0 far as appears on these pr o- 
It'was open- there- i 
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and to execute jointly with them, if- they 
were so minded; sub-leases'of the lands. No- 
actual conveyance would,. under the Hindoo . 


Law, be required for the former purpose. Their - 


Lordships, therefore, are unable to affirm the. . 
broad proposition that under the Regulation it: 
Was ‘competent to Government to confiscate 


‘and sell this farm, so as fo give to the pur: 


chaser-a good title against, the respondents, - 


The Zillah Judge, though he declined to’ deal - ` 
“with the question in this suit, has not so de- ~~ 
-decided ths: B 


cided, The Sudder, Court has, -d 
Sonny: A 


: It remains to be considered ` heiter the K 
Sudder Court was right in determining fho 


-question of ‘title, between. the appellant and aa 
-The appéllant © | f 
had by supplemental -pluint made the - reż, .- 


spottdents parties tothe suit, though’ under 
kind of protest that it was unnecessary to do - 


so; and this issue of title ‘had been raised. 


and joined between them... - The only’ dif- 
culty in the case is that the ‘lease of Gope: : 


that the. Sudder Court „has . not dealt with 
his finding on’ that. point.’ Considering; 


however, that,” as between Gopeemohun . and . 


thé respondents, the | “lease: ‘constituted: the 
relation of landlord and tenant, ,and-that - ‘the 


-intervention wf; the landlord to defend’ rested : 


on: privity “of title ; ‘and, fuither, that: the. . 


effect’ of the proceedings; in the -Foujdaty. 
| Courts 


of the .3lst -December 1855. and 
‘the 29th of. March 1856 (at pp: 41 and 30 ` 
of. the Appendix), was to determine that -the 


appellant was out of possession, and $o cast 


upon him the burden of recovering possession 
by proof of a good title, ‘and ‘that he “has 
failed to do So, except to the. extent admitted 
by thə Sudder Court, their Lordships -think . 
that the “decree under’ appeal is. correct, `` 
‘They. must, `` thereforé, humbly recorhmend ' 
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The 4th March 1867. s The Prince had instituted three suits for 
Present: S the recoyery of the property which is the 
; . : - or. a, | Subject of this suit agninst the appellants. 

Master of the Rolls, Sir J. W. Colvile, Sir) He' divided his claim into throe suits, in 
; R. T. Kindersley, and Sir L. Peel. conformity-to the rules of Procedure estab- 
HEhas Mehals in the 24-Pergunnahs— | lished in the Courts of the country, iu con- 
Onus probandi —Possessory right | sequence of the separate interests of differ- 
of Govern ment—Bjecoement—Bimit- + ent members of the.Mundal family, in por- 
ation—Evidence (Reception of—on | ions of ‘his property, of which his claim 
appeal). l . | embraced the whole. The suits .of the 
On appeal from the High Court of Judi- Prince, numbered 43, 44, and 45 of 1857, 
~ cature of Calcuttas raise prècisely tho same question as that 
Gunga Gobind Mnndul and others, which is raised in the suit of the Collector 

; - selene before mentioned, viz. whether the lands 

z i ; i . sought to be recovgred formed part of holding 
The Collector of the 24-Pergunaahs, Prince | No” 1, and were part of that portion: of 
Gholam Mahomed, and others. - Colonel Green’s estate, which, ag the Prince 

There is no relation of landlord and tenant between contends, has passed to him by title, Iv all 
the Government and the owner of khis mehals in. the the four suits, the decision was against the 


24~Pergannahs. The latter is the landlord to the ryots, REES SN , 
and is not himself a ryot, The right and title of the | plaintiff in the Civil Court In the judg- 


Government is to the rent, but does not include a right | mentof she High Court it is stated :—“ Ié has 


to the possession of the lands, though such a..right š 
might arise by forfeiture or extinction of the owner- | been admitted by the Counsel on both sides 


ship, and the onus is on the ‘Government to prove its | that in the Court below all parties agreed that 
claim to the possession of the lands. . i i i i - 
A dispute between-two private owners, whether as to this appeal (that is, the appeal in ae Col 
boundaries or lands, cannot divest the title of eitner fo | lector’s suit) anda ppeals Nos. 122, 123, and 
possession in favor of ‘the Government, if the Govern- | 124 (that is, in the Prince’s causos) should 
be heard together and treated as one consoli- 


ment have merely arent or jumma. The title to sue 
for dispossession of the lands belongs in such a case to . 

on dated case, aud that all the evidence should 
be taken as in one cause.” 


the owner whose property .is encroached upon. If he 
In the Collector’s suit alone is there any 


suffers his right to be barred by limitation, the practical 

effect is the extinction of his title in favor of the party 
appeal ? That suit, though it asks “a declar- 
ation’ overruling the plea of a rent-free 


in possession; but his cause of action cannot be kept 
alive longer than the legal period of limitation of 12 

tenure,” which- is not properly the subject 
of that jurisdiction, is properly treated in 








years by the expedient of inducing the Collector to make 
` common cause with him. 

The provision in the Code of Civil Procedure 
which requires Judges who admit fresh evidence on an 
appeal to record their reasons, though not a condition 
precedent tp the reception of the evidence, is yet one 
that ought at all times to be strictly complied with. 

Tars is an appeal from a decree of the 
High Court of Judicature at, Calcutta, 
which reversed a decision of the Civil Court 
of the 24-Pergunuahs in favor of the appel- 
lants. The suit, the decision in -which 
gives rise to the preseuf appeal, was brought 
by the Collector of the 24-Pergunnahs on 
behalf of the Government of India, against 
Gunga Gobind Mundul and Sree Mutty 
Rumoonee Dossee, described as defendants, 
and Prince, Gholam Mnhomed and cer- 
tain other persons, members of the Mundul 
family, named in the plaint, and described 
as the o@enpiers of five cottuhs of the dis- 
puted laud, who, together with the Prince; 


was admitted by Mr. Forsyth, who appears 
for the Collector, to be a suit in the ' nature 
of an-ejectmeut suit. For such a suit, which 
supposes that the plaintiff was put out of pos- 
session, it is necessary for him to allege and 
prove his title to the possession. The Col- 


tied to sue to enforce their cluim to the 


suit, that both the Prince Gholam and the 
first and second Mundals claim derivatively 
from the same person; Mr. Johnson ;' the 
judgment of the High Court finds, as a fact, 
that “the property was originally the pro- 
perty of Mr. Johason.” By. this word 
t property ’ here, is evidently meant absolute 
are also described aga pro forma defendants, | ownership, though it may be by a grant 
- The Prince, though called ap o-formd} from the East India Company, as the zemin- 
defendant, is really one of the persous prin- | dars of the 24-Pergunuahs. The well kuown 
cipally interested in the subject in dispute. ; cases of Gnrdner versus Fell, aud Freeman 
His title is adverse to that of the Munduls, | versus Fairlie (see 1 Moore’s Indian Appeals, 
and hé is making common cause-with the Col- | pp. 299 aud 805), and the observ agia of 
lector. On what ground he is inserted as a' Lord Lyndhurst in the latter case ou the sub- 
defendant, it isnot gasy to discover, . ject of pottahs, exclude any sapposition that 


enc Ae ee eA 








the Civil Court as an ejectment suit, and it. 


lector sues for tife Government, being . enti-- 


possession. It appenrs, however, in this- 
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such absolute ownership of lands by private ‘lands ; there is no evidence on which any. 
persons could not exist at'that time in that |‘reliance can be placed, that the title of thé 

‘part of India, as against any claim of the | Munduls, be it what it- may, commenced“by 
‘Government to possession-of the lands. In-|-violence ;.but assuming-that such proof exist- 
‘the latter casa His. Lordship terms “the ed, in what way čan a dispute between two 
rent,” ‘a'`jumma or tribute,” and says.“ the'l private owners, whether as to boundaries.or 

. pottah therefore proves no part of the title; ‘lands, divest the title of either to possession 
„itis the conveyance: that gives parties a jin favor of the- Government, af the latter 
right tò claim the pottah.”” The pottih is] have merely arent or jumma? The title to 
évidence of title. If.there were anything | sue for dispossession of the lands ' belongs, 
in the nature of the titleof the Government | in such a cass; to the owner whose property 
‘to-lands iù the 24-Perguonahs, or-any usage | is encroached- upon ; and if he suffers his 
of custom in force there; wliich gave a less right- to be barred by the Law of Limitation, 
permanent interest to the -possessors of pro- the practical effect is the extinction of his 

_ prietary right; some authority for, or some | title-in favor ofthe party ‘in possession } 
‘ evidence of, such a variation from and limita-'| see Sel. Rep., Vol. VIL, p. 139, cited in’ Mr. 

- tion of the general Jaw, should have been | Macpherson; 3rd Ed., p. 81.‘ Now, in: this 
adduced'to their Lor dships. ‘Their Lord: | case; the family represented by the appel- 
ships themselves: are.aware. of nothing to | lants is proved to have been, upwards. of 
take thee titles out of the operation of the thirty years in possession. The High Court . 
principles established by the-cnses above re- | has decided that the Prince’s title is ‘barred į 
ferred to ; consequently, upon the evidence | and the effect of that bar must operate | ‘ink 
in this cause, it appears that the Govern- favor of the party in possessions 
: ment had not, atthe time- -of Johnson’s pos-, |, - The title, then, of the Prince to recover 
session of block No. 1, any title to the pos- | tHese lands as against thé Munduls is ~extin- 
session of these lands. If, ‘as the Govern-:| guished ; then how ean the extinction of thé 
ment, contend, these lands were rent-paying’ proprietary owner’s right in favor of the 
Tunds, the title of the Government was sim- | party in possession confer any right to poš- 
ply to the rent, the nature of which was that | session'simply on another person not having 
of a jumma or'tribute; and if the holders | 9 title i in remainder, if he’ had’ not à title 
of’ these Jands asserted then, or, sùbsequent- | to possession ‘whilst the right and ‘remedy, 
ly, n groundless claim to hold- them free of | remained? Supposing” that, on the’ extine- 
rent, as lakhersj, ,that claim would not de- | tion of the title of a person ‘having. a limited 

_ stroy their “proprietary right in the lands | interest, a right to enter might arise, in 
themselves, but simply subject their owners | favor of'a remainderman of a reversioner, ’ 
to: liability” to. be sued in n resumption | the present cuse has no resemblance’to that. 

i Suit, the . object of which is, not to-obtain'| The interest of the person iù pdssession is 
a forfeiture of the Jands, but to have a not a limited but an. absolute interest ; -the ` 
‘decree against the alleged .reńt-froe tenure, - ‘title to the Jauds is one inheritance, the title 
involving the measurement and assessmenc | tò the kheraj or rent is another, _ Though 
ob the lands, and.the liability. of the person | these lauds are termed khfs mehals, yet theré 
in possession, if ho wishes to retain posses- | is no proof in this ease of. any, relation: of 
sÍoñ, to pny the revenue so asse-sed. If, at| Inndlord-and tenant ever existing > between f 
any ‘period during Johnson’s - possession of | Johnson and the Government ; Johnson. ap- 
` these lands,. or ‘subsequently, a title to the | pears to have-been the absolute’ owner, and no 
possession of the lands themselves hid reversion to have existed in the Gover nument. 
accrued tothe Government, by- nny act or | Tt is not the case of a lease. at all, still less-of 

| omission. on the part of the owners of the | lease of temporary duration ; it is the case- 
lands working a forfeiture; that title should | of an absolute ownership of the lands ; and 
have been. alleged and proved. Bat so far | the title of. the Government rather xgsembles 
from ‘this being attempted tó be established, | 2 ‘seignory thani that of h, lessor with & rever- 

-the Collector treated the lands as belonging,’ sion. 


by title, to the holding. of the Prinċe, and ‘the |. - Tn the Civil Court the title of the Collect- 

Prince as falfilling the ordiuary obligations of |" ‘or to sue was put upon the ground of. the 
A the owner of the land to pay’ the, rent'or | relation of landlord and tenant; and of~the . 
_ jummaof them; The title of Richard Johnaon, right of ‘the landlord to sue in order to prò- . 
Ba axiaal 1783, arid from that time -down- | tect his tenant, and to assert his title as’ land- ` 
` wards there is no proof of any. Act entitling: Tord. But such . is not the real relation be- 
the GoretmeN to faker besgession of the, tween the parties which the evidence: disclose. 


~ 
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' Prince’ Gholam took by conveyance ` : from | 

: Brown ; he states his title-to have been deriv- 
ative from Johnson, who conveyed. to Green,: 
who conveyed to Brown, who conveyed-to the. 
Prince a-title to the absolute pwnerekip: never 
interrupted: | : 

There is no relation: of Tandirda and- enant, 
in such a case between the “Government . and’ 
the owner ; the absolute owner-is the landlord 
to the ryots, and is-not-Himself a. ryt. . The- 
Government has a title to the rent’ or jamma.: 
By whatever name it be called, the right and 
title is to the rent substantially; it does not 
include a right to the possession of the lands,: 
though such a right might-arise by forfeiture, 
or exti netion of. tlie ownership. - toa 
. [tis of the utmost consequence in India 
that the security which long possession affords. 
should not be weakened. Disputes are 
eonstantly -arising about- boundaries, and 
about the identity of | lands,—contiguous |- 
owners are apt to ‘charge one. another with 
encroachments. - If twelve years’ peaceable 
and uninterrupted. possession of lands, alleged: 
to have been enjoyed by encroachment on ‘the 
adjoining lands, can be proved, .a purchaser 
may take that title in safety; but if, the 
party out of possession could set up, a sixty. 
years’ Law of Limitatidn, merely, by making 
common cause with a, Collector, who could 
enjoy security against inter ruption ? The true 
answer to such a contrivance is the legal 
right of the Governments is.to its rent; thé 
lands are owned by others: as between 
private owners contesting inter še the title to` 
the lands, the law has established a limitation 
of twelve years; after that time, it ‘declares 
not simply that the remedy is bared, but that 
the title is extinct in favor of the’ possessor. 
The Government has no title to intervene in 
such contests, as its title to its rent in the nature 
of jumma is unaffected by transfer simply ‘of 
proprietary right in the lands.” The liubility 
of the lands to jumma -is not affected by a 

.transfer of proprietary right, whether such 
transfer is-effected simply “by ‘transfer of title, 

_or lass directly by adverse’ occupation and the 
Law of Limitation. ` 


the: Government. He* has simply ‘taken .a 
new’ pottah ; «that -pottah . is not-the title, 
but.'the vevidence of title. If the: title. of 
‘the. Prince to. possession was- inconsistent 
with 4 -title in the Government to the pos- 
session, andthe Law of Limitation*has extin- 
“guished that title of .the Princa in favor of 
the Munduls, the defendants. their- Lordships 
are eùtirely at a loss to see in the arrange- 
ment between the Collector aud’ the Prince 
any ground in law or equity for making a 
decree which substantially restores him “to 
what he has lost by laches, supposing the - 
title, under which he claims we have, “been. 

originally good. e. ; 







































If, however, it were | considered that the 
Collector could sue for the possession of the 
‘lands upon the title “shown to. be in the 
Prince, or that the Prince by’ reason, of the 
suit being i in the Collector’ s name, could get 
the benefit ‘of the -sixty -years’ limitations, 
the question whether the respondents’ have 
. proved a title safficient to evict the appellants 
' from the“lands in dispute would still remain 
to be decided. he Collector’ rests on ‘the 
title of the Prince, That. title is derivative 
through mesne transfers from Johnson. The 
place, the Sahiban Bageecha, is ‘said to have 
béen the residence of European gentlemen. 
It seems probable that both” Johnson and 
Green wére British subjects; if ` they were 
British subjects, these lands could; not have 
been orally conveyed by Johnson to ‘Green, 
It is not shown theréfore’by thé plaintiff, ou 
whom the burden ‘of proof lies, that the 
entriesin the register - could of ' themselves 7 
opeřate as a convéyance: They- must, at the 
-highest, amount only to evidence from which, 
with other matters, a conveyance- might be ` 
presumed; Had the possession of” the lands 
beer enjoyed by virtue of and consisfently 
with the.title seserted by the-plaintiffs, ‘there 
‘would have been legal grounds for making 
‘such a.-presumpticn ; “but there has been a 
long- adverse possession, . and there ‘is no suffi- 
cient proof.of a contemporaneous possession 
consistent -with the title insisted on by the 


; plaintiffs. . The presumption of a conveyance 
Their . Lordships are therefore of opinion |-is. resorted to, when such presumption is - 


that this disput ute as to the identity of the | made to support a long: possession; but here 
lands, Which*is substantially “the cause of | it- Would be applied to defeat .a long pos- 
action of the Prince aloné, cannot be kept] session. If posgession be -not- consistent with 
‘alive longer: than the legal period of limita- | a title which is tō be supported by 'a presump- 
tion of twelve years, by the expedient , of|tion of a ‘former conveyance, that very -pos- 
inducing the Collector to make common, cause: ‘session’ would. furnish ground: for., building 
swith him!’ .The’ judgment ‘appealed ` ‘against, smother, ‘presumption on the -first, vis. of ‘a, 
:says, “if the Government ‘ recover ‘agdinst subsequent, re-fransfer ox re-convey. ; In 
the defendants; the Prince substantially” te- | such, 4 - case, ‘therefore, . as the present, 
` -covers also.” But the Prince has never sur- | the defective link in the claimant's: title - 
rendered-or intendéd to surreridet his estate to cannot,- 3 in i the opinion of their Lordships, be 
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supplied by presumption. Then, as it is 
net shown that these lands could have 


been transferred orally, and as no direct 
evidence exists of a conveyance, and as the 
state of the possession does not support a 
presumptién of one having existed, the 
question which is asked by the Judge of the 
Civil Court as to the missing link, is at 
once pertinent and unanswered. Again, the 
title from Green te Brown, the immediate 
vendor to the Prince, hag not been traced or 
-proved. It has been assumed that it is 
sufficient for the respondents to establish 
that the lands were part’ of the rent-paying 
lands comprised in holdingeNo. 1. But even 
this fact has not, in their Lordships’ opinion, 
been satisfactorily made out. ‘Both parties 
agree that the lands in dispute lie in 
block No. 1, which, by the chittas of 1783, 
appears to have belonged to Johnson, and to 
have contained 46 beegahs 10 cottahs. The 
inference which the respondents draw from 
the Register book at’ p. 213 is” that this 
parcel of 46 beegahs 10 cottahs was subject 
to a jumma of Bs. 89-18-0; that it had 
been transferred before 1816 from Johnson 
- to Green; that a fresh pottah for it was then 
granted in the name of Green ; and that it is 
identical with the joint holding mentioned in 
the terij of 1833 under the head of Per- 
guonah Khaspore at p. 88 of the Appendix. 
It is, however, clear on the face of the terij 
that that holding had been supposed to com- 
prise only 30 beegahs; that on a re-measure- 
ment it had been found to comprise 42 and 
a fraction; and that, in consequence of the 
re-measurement, the jumma of Rs, 39-15 
_ had been raised to Rs. 56-14-1. But no 
satisfactory or consistent’ explanation .has 

been given how or why a holding, which 
` jn 1816 was taken to contain 46 beegahs 10 
cottahs, and, as such, was assegsed at Rs. 89-15, 
was at some intermediate period between 
that date and 1833 taken to’ contain only 80 
beeguhs; and having, on re-measurement, 
been found to contain 42 beegahs and 16 


eottahs, was treated as subject to a higher- 


jumma than that assessed upon it when it 
was supposed to be 46 beegahs 10 cottahs. 
Mr. Forsyth thought that there must have 
been two measurements, of which the first, 
“being inaccurate, had reduced the quantity of 
land to 80 beegahs,—and that. the first 
estimate of 46 beegahs 10 cottahs was a 
conjectural one. -It does not, however, seem 
‘probable that, if this original estimate had 
been ‘tested by measurement, the measure- 
metm™weuld have been so inaccurately made. 


some 16 beegahs and 10 cottahs of rent-free 
lands ; that the rent-paying lands were 
therefore taken to be only 30 beegahs, but 
were found, on re-measurement, to be 42 
beegahs and 16 cottahs, This theory implies 
that block No. 1 contained, in fact, about 59 
beegahs of land. The learned Judges of -thè 
High Court admit the difficulty, but say that 


hit is not insuperable, and seem to incline to 


some such explanation as that offered by Mr. 
Forsyth. These hypotheses, which are” not 
consistent, are all, in their Lordships’ opinion, 
of too conjectural a character to be received- 
in explanation of an admitted difficulty, in’ 
order to defeat a title founded on long 
possession. It may be observed, too, that all 
of them, and indeed the Register book 
itself, are not consistent with the case made 
by the Collector in his plaint, which is 
founded upon the transfer of the 46 bcegni® 
10 cottahs, less 3 beegahs und a fraction, 
from Johnson to Green. The question of the 
identity of these lands appears to their Lord- 
ships to be one of extreme doubt and difti- 
cùlty. They are by no means prepared to suy 
that the appellants have made out that the 
lands in dispute are identical with the parcels 
of the conveyance under, which they claim 
title; or have proved a title under which they >` 
could recover if they were outof possession, 
But the burden of proofis on the respond- 
ents,——it is for them to establish, by sufficient 
aud satisfactory evidence, the identity of the 
lands conveyed to the Prince by Brown with 
those sought to be recovered from the appel- 
lants;>and their Lordships are of opinion 
that they have failed to do so. If their . 
Lordships had thought otherwise, and that 
the cause was to be determined upon proof of 
this identity, they would have felt it very 
difficult to refuse to send the cause down for 
anew trial. For the strength of the re- 
spondents’ case is the Register book ; that 
book wasfiret produced in the Appellate Court, 
under circumstances in which the appellants 
may ‘have been, in some measure, taken by 
surprise; and they may, in the documents 
produced in support of their unsuccessful ap- 
plication for review, have the means of meet- 
ing: the inferences to be drawn from that 
book. Objection to reception Bf the docu: 
ments here was taken and allowed; and their 
Lordships have excluded them from their 
consideration. Upon the whole case, however, 
and for the reasons already given, their Lord- 
ships are satisfied that the suit of the Collect- ` 
or was properly dismissed by the Zillah Court; 
end that this judgment, notwithstanding the 


Again Sir Roundel Palmer’s theory is that | fresh evidence produced, ought to have been 
- thé original block No. 1 nay have contained | affirmed by the High Court. are! 
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“Their Lordships “wish it to be inderstood 
that this judgment leaves the subject of the 
liability of these lands to be assessed for 
jemma wholly ustouched. AU that they 
decide is the question of proprietary right 
as hetween the contending private owners. 

It may be right to observe that, in their 

Lordships’ opinion, the provision in the Code 
of Procedure, which requires the Judges who 
admit fresh evidence on an appeal, to record 
their reasons, though not a condition prece- 
dent to the reception of the evidence, is yet 
„one that ought at nil times to be strictly com- 
plied with. It is a salutary provision, which 
operntes as a.check against a too easy recep- 
tion of evidence at n late stage of litigation, 
and the statement of the reasons may inspire 
confidence and disarm objection. Their Lord- 
ships will humbly- advise Her Majesty that 
the decision of the High Court be reversed 
with costs ; and that the decision of the Civil 
Court, so far as it dismisses the plaintiffs’ 
suit with costs, be affirmed, aud that this ap- 
penl be allowed with costs. : ; 


a 





The 4th March 1867. 
Present: 


Master, of the Rolls, Sir J. W. Colvile, 
Sir R. T. Kindersley, and Sir L. Peel. 


Hindoo Law (Mitakshara)—Inherit- 
ance—Sister’s Son—Hindoo Widow 
—Suit by Reversioner. 


On appeal from the late Sudder Dewany 
Adawiut at Agra. 


Thakoorain Sahiba and another, 
VETSUS 


Mohun Lall and others. 


According to the Mitakshara;-a sister's son cannot 
inherit. - . 

A person having only a contingent estate during the 
life-time of a Hindoo widow, is permitted to'sue simply 
on the ground of the necessity thatthe contingent’ rever- 
sioner may be under of protecting his contingent 
interest.. dt is, therefore, essentin] to see. that he has 
such an estate aa entitles him to come in in that way, 
7. e, that he holds the character which he professes.” 


Tauern Lordships have authorized me to 
state that, in their opinion, the preliminary 
objection which has been taken to the main- 
tenance of this suit must prevail, It- un- 
questionably lay upon the. plaintiff, Mohuu 
Lull, ofe-of the respondents, to show that 
he had a right to sue. The suit is of a 


J which is no louger tenable, 


peculiar nature, because it is one brought by 
a person who, even if his own ease were 
true, might probably never have an interest 
in the property, inasmuch as he can have 
only a contingent estate during the life-time 
of the appellant hakoorain. . Such ‘a suit 
is permitted simply on the ground of the 
necessity that the contingent’ reversioner 
may be under of protecting his contingent 
interest. It is, therefore, essential to see 
(hat he has such an estate as entitles him to 
come in in that way,—in other words, that 
he holds the character which he professes 
to hold. 

Now the admisgions which have heen pro- 
perly and eandidly made at the Bar, have 
reduced the question to a very narrow com- 
pass. Asthe suit was originally launched, 
and upon the face of the plaint there was 
some uncertainty ag to the mode in which 
the parties songht to establish their title, 
there was. apparently some confusion in the 
mind of the pleader whether Inderjeet or his 
father was what we cull the “ propositus,” 
and whether it was not sufficient to deduce 
a title, toinheri¢ from the father. Before 
the case reached the Sudder Court, that 
confusion had been dispelled, and the Judges 
of that Court (as appears by their judgment) 
considered the case on the assumption that 
Inderjeet was, as he no doubt was, the 
“ propositus,” aud that the respondent had 
to show that he was in the line of heirs to 
him. - : 

The’ admission, however, which Mr. 
Piffard made at the Bar to-day, implies that 
the learned Judges of that Court decided in 
favor of the respondent upon a ground 
They treated 
him as having an interesf, on the ground 
that, being a sister’s son, he comes within 
the category of the cognates or bandhus, 
That view is now abandoned, and therefore 
the question is narrowed to that raised by 
the very ingenious argument of Mr. Piffurd, 
viz. whether, upon the true construction of 
the Mitakshara, the sister’s son does not 
come in as one of the earlier class of heirs 
known as Sapindas ? í 

We think that, if this question were res 
integra, and to be determined ‘on a construc- 
tion of the Milakshara alone, there would 
be considerable. difficulty in coming to the 
conclusion to which Mr. Piffard would bring 
us. There is; no doubt, some foundation for 


the ingenious arguments which he has ad- 


dressed to us. It is, perhaps, a «eming 
anomaly. that; whilst ‘among the cognates the 
aunt’s sons aro included, the sister’s sons 
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Should be altogether excluded from the in- 
heritanee; and therë is also Sdmething pleu- 
sible in the argument which he bas founded 
‘upon the fourth article of the fifth Section, 
which anys.that, “on failure of ‘the’ father’s. 
descendants, the heirs are: successively the 
patertial grandmother, the paternal grand- 

_ father, the uncles and their sons.” The 

diffenlty, however, that occurs on the ‘words 

‘on failure of the father’s descendants” 

‘ really not insuperable, because they may 
‘well. be ‘taken to import the failure of the’ 
father’s descendants, who, according to the 
rules expressed in the treatise, are capable of. 

Anheriting.. - Indeed, unless so qualified, they 
would give by implication aright-to inherit 
not only to sisters’ sons, but to sisters who, 


` ex concessis,. are exeluded from the inherit-. 


“anee, 
Mr. Piffard’s argument . had, in- truth, a 
” sort of - double aspect. ‘At first he dwelt a 
good deal upon the authority.of the author’ 
of the treatise called Vyavahara-Mayd’ kha 5, 
-but afterwards he fell back upon the author- 
ity of .Balambhatta and . Nanda Pandita. 
The two authorities are not consistent, We 
may at once, dismiss that of. the Mayl kha 
by. saying that that. treatise, though received 
in'the Bombay. Presidency, -appears to be of 
no authority inthe districts the law of which 
has now to be applied. It is further‘ to be. 
- ‘observed that, if received; it would: not, 
support ‘the contention of Mr. Piffard, be- 
cause it gives the right.of heirship to the. 
sister herself, and not mer ely to the sister’s 
son, and’ puts the sister after the paiernal 
grandmother . and _ between , the paternal 
grandmother and the paternal grandfather. 
The other argument that on which Mr, 
Piffard finally rested his case, is shortly this. 
The seventh Article of the fourth Section of 
the second Chapter of the Mftakshara says,— 
“On failure of brothers also, their sons. 
share the heritage in the order of the re- 
spective fathers.” Two ancient’ commenta- 
- tors, Balambhatta and Nanda Pandita, held | 
` that the words “ their sons sliare the heritage” 
_are to'be construed so as to include ‘the’ 
‘daughters, as well as the sous of brothers and’ 
7 the sons and daughters of sisters ; and Mr.’ 
* Piffard would ‘have us adopt this construction. 
But the ' Article clearly implies that the 
i parent, if in existèuce, is to take the succes- . 
sion. And accordingly the two Hindoo com- 
mentators (see the note on- Section 10, Article 
1) would include sisters ih- the term 
se urote,” and give (hem a place i in the line 
of succession: But Mr. Piffard’ is constrain- 
ed to admit that , sister's are excluded, Tn 





is- 





‘authorities on Hindoo Law. 


‘Macnaghten; 
Strange, and it las ever since been considér-~ 
‘ed to be a correct exposition of the ‘law. 


fact, it would not suit his client's case- to 
admit them. pi 

On the other hand, if“ brothers” are’. to 
be taken simply as “ brothers,” and * their 
Sons” as brother’s sons, the text of ‘the 
Mitakshara is perfectly clear ; ‘and ‘the 
first Clause of ‘the -fifth Section shows that, 
on the failure of brother’s sons, Gentiles, 
share the -estate, the paternal grandmothér_ , 
being the first person of that class ~ ‘of heirs - 
who take the estate. Again,. were ‘the’. | 
arguments, in favor of the construction - 
which Mr. Piffard would put upon the - 


` Mitakshara far stronger than ‘they really 


are, their Lordships would nevertheless 

have an insuperable objection, by a deci 

sion founded’on a new ‘construction,’ of . 
the words of that treatise, to run‘ counter 

to that which nppears ‘to them to be the- 
current of modern authority. To alter the 

Law of Succession as established by a uniform 

course of decisions, or even by the dicta of: 
received treaties, by -some novel interpres :. 
tations of the vagne and often’ conflicting 
texts of the Hindoo commentators, would bo 
most dangerous, inasmuch as it ‘would un- 
settle existing titles. 


Of what may be called the modern author si 


we have first the decisiou of -the 


ities, 
at Calcutta, in 


Sudder- Dewanny Adawlut, 


1806. Itis impossible to read that case 


without seeing that the point” was clearly 
raised before the Court, which at that time 
consisted of Judges who were considerable 
That- decision - 
has received the high sanction of Sir William 
it is also cited by Sir Thomas 


Nor can it be said, as was suggested “by ` Mr. 


.Piffard, that- all the subsequent authorities 
rest upon this decision, which he attributed ` 


in part to the inability of English Judges 
fully to apprecinte and apply the terms of 
the Hindoo treatises. For at page 85 of the 
second- volume of. Mr... Macnagliten's 
| ©Prineciples and Precedents,’ “we have the’ 
by wusta or opinion of the Pundit of Zillah 
Behar, purporting to inter pret the text of: 
Jagnavulkya, and making ` no feference 
whatever to this decision, of the Sudder 
Court. He there puts sister’s sons out-of ` 
the category in which Mr. Pitfard would- in- . 
clude them; although, erroneously per- 
haps, he puts them among the bandhus, 
or distant kindred. Again; from the MS. 
case produced at the Bar, we find. that 
the Agra Court, overruling its decision. 
in this: case, has recently- held that the 


near relation Agha Jan Khan. 
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sister’s son is not i im the ling of heirs at all; 
that the same point has been decided at 


Madras; ànd- was recently decided in the) 
It had previously - 
been decided in the case : ; whieh" is set forth 


High Court of Bengal: 


in the record, ` Against ‘all: ‘these deoneurrent: 
authorities, we have nothing to. ‘set bat the 
decision now under review; which. it isad- 
mitted at the Bat, cannot rest upon’ ‘the 
ground on which the Judges put it. 

Their Lordships are, therefore, of opinion 
that they musi humbly’ recommend -Her 
Majesty’ to reverse the decrees ‘under appeal, 
and to declare that- the suit ought to have 
been ànd) be dismissed with . costs. 
respondent Mohin Lall must also pay the 
costs of this appeal. 


` 





The 8th March 1867. ~ 
zo- Present: 
Sir J. W. Colvile, Sir, E. V. Willisa, 


Sir R. T. Kindersley, and Sir L, Peel.. 


Trial (of questions of- fact): 
On ADEE the High* Court of. Judi- 
cature: of Bengal.” Pan 
Meethun "Bebee, 
wersus . ; 
Busheer’ Khan and others. ” `- 


In trying a question of fact, no Judge is justified in 
acting principally on his.own: knowledge and belief or 
public rumour, and- without sufficient legal evidence. 


Tae appellant i is the widow of Agha Jan 
Khan, a native of Caubul, 


ciled at Cuttack ‘in July 1857. .Her father 
was one Burkhordar Khaa, also probably. a 


Pathan by origin, ‘who, after earrying on | 


some kind of business at Cuttack, is said to 
have gone into the Dekhan with. elephants, 
horses, and other merchandise, and to, have 
died there in the early part of the present 
ceutury, He left a widow, Fatima, the 
appellant, -his only daughter ; aud a son 
named Hossein Khan. . ‘The appellant mar- 
ried first an Afghan, named- Omar Khan, 
who digd some time.in the year, 1824 ; and 
very: shortly after His death, slie, mucried’ his 
By Omar 
Khan she had a son, Timour Khan, who 
died in 1829, In the year 183]: there ap- 
peared at Cuttack ‘one ` Ismail- Khan, ` who 


‘claimed to be.the 'brother of Omar Khin, 


and; as such, entitled to: share in that por- 
tion of -his estate. which had descénded to 
his son Timour Khan. Agha Jan Khan and 
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who: ‘died domi- | 





‘was not necessary for him to sta 
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“sum-of rupees 300; and-the rélease ófa debt 


of rupeés.721, ” After’ that transaction Agha 


Jan’ Khan carried 0n business at Cuttack, 


became’, the registered and ostensible 
proprietor. of the. ‘zemindary- taloék, which 
is the’ principal. subject -of dispute-in this 
cause, and the apparent’ owner of the other 
property which the Courts below have found 
to have belonged to him at the-time of his 
death, ` z 

’ The respondents claim to-be the co- sharers 
and residuuries, who, according to the Mnhome- 
dan Law, are. entitled to'divide the estate 
of Agha Jan Khao. with his widow. They 
contend that Koolee Khan, the. common 
‘ancestor, had two sons, of whom Morad 
Khan was the~father of Agha Jan Khan, 
and of the female respondent, Bukht Banoo ; 
and the other, Nidda Khan, was the father 
of- the’. before-mentioned Omar Khan ‘and 
Ismail Khan ; and- that Ismail Khan was 
the father of the respondents, Busheer Khan 
and Moneer Khan, and of one Goolmer Khan, 
who is dead.. Claiming under this title, 
they instituted the present suit for the re- 
covery of their respective shares of the 
gemindary .and other . property alleged to 
have- belonged to Agha Jai Khan, at the 


fime of his death from his widow, who was 


in possession of it. 

The appellant. has ‘contested, their title to 
sue; she has, claimed the sum of rupees 
20,000 as due to her from the estate.of Agha 
Jan Khan as.the stipulated amount: of her 
dainmohr, and, on the grounds which’ will 
be hereafter considered, has denied that any 
part of ‘the property claimed belonged to her 
late husbind. The first’ two questions may 

be very shortly ‘disposed of. 

Their: Lordships, in the course’ ’of the 
argument, intinated that they considered’ the 
title of. .the respondents to be establistied. 


` It has“ been affirmed by ‘the ` conéurrent 
judgment of the two Courts below, ‘which, 
the issue being one of fact, their Lordships, 
according to the ordinary course of thia 
Committee, would not disturb, unless they 
were satisfied that it was wrong, ‘Théy be- 
lieve; however, that it was right. It-was, no 
doubt, difficult for the appellant to disprove 
the pedigree of a fanily whose domicile was 
in Afghanistan ; and the omission of Ismail 
Khan, to mention in the petition, which is io 
evidence, his relationship to Agha Jan Khan, 
may be a:cireumstance ‘of suspicion. But it 
Te» 
lationship, in order. to make out. thie title, 
which -he was‘ then asserting, as co-lieir of 


. the appellant compromised this claim for a | Omar Khan’s son ; 3, and on the. other hand, 
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we` have indisputable, eriden ‘that Aghs 
< Jaw Khan received intd his family, and.re- 
` cognized as kinsmen, first ‘Goolmer Khan, 
7 and afterwards the respondent, Moneer Khan. 
The’ identity. of that Goolmer Khan, - with 
the Goolmer Khan of the pedigree, might-be 
disputed; but'there canbe’ no-doubt as to 
the identity of Moneer Khan. The persons, 


. therefore, -who -are. entitled to share the, 


~ estate of, Agha’ Jan ‘Khan have been cor- 
réctly..ascertninéd. ‘Again, both the Courts 


below-bave held that the appellant has ‘failed - 
“torestablish her- clainn- to. the dainmohr; ‘and | 


E nothing ‘has been urged on she present appeal 


which induces their Lordships. to: doubt’ 


‘thé correctness of that*conclusion. There- 
foré’.the only: ‘substantial - ‘question on this 
` appeal is, to what .extent, if. any, ‘is the 
„property. which is thetsubject of the decrees. 
inthe Courts below: to- be’ treated. as the: 

5 estate: of Agha Jan Khan? - 
«The -vespondents,” relying ‘cate on nthe 


: Gateaeible ownership, insist: that thé whole’ 
“of itis to be so treated.” The case-of the |" 
appellant: is, that no’ part of it, in: fact,” 


' "belonged to'her husband ; that it was acquir- 


ed ’ from ` the’ proceeds of a business carried- 


‘on, With: fands left by her father Barkhordar 
-‘Khan-;-that those funds and that business 
-belonged ‘to herself, her’ mother, and her’ 


” brother, as-the eo-heirs of. Burkhòrdar Khan ;.- 


and that- her’ late ‘husband; though - the 
í gerent’ of the business, aud ‘the ostensible 
purchaser aud: registered’ - holder : of the 
` talook, was a‘ mere manager- and „trustee 
for-her ‘and -her’family: > 
> Of-the issues. recorded in- the suit by the 
“Couit of first:instance, thé -sécond and the 
fourth both related to this question of title 
to the property.’ Under ‘the first of. these, 
the ‘respondents - had- to puove that ~ tha 
whole-of the disputed: property was the own 
property of Agha Jan Khan?” Under the 
other, the -appellant had. to, establish . that 
A the zemindary and other property claimed 
. had been inherited: by her from her father’s, 
mother’s, ‘anid’ brother’s estate, and helonged 


„to her; and that Agha, à Jan Khan had to’ 


: wight thereto.” a 


- Both the ‘Courts below” have held, and 
‘in: ‘their. Lordships’: ‘opinion properly ‘held,. 


” that ithe’ appellant has „failed to- prove this. 


“last issue, and, | to substantiate the case sét 
-up by “her.” ‘She relied muinly on the-oral 
__-testimony-. of ‘witnesses: :-whom' “both Courts 


hav@eupapnounced to. be untrustworthy, `- - OF. 


their efidence,” some. part was ‘directed to. 
prove -the ` ‘wealth of Burkhordar Khan and’ 


af: his; aniy -gnd the.- pores: ‘of ‘both, ‘the | 








husbands of -the ae. -and of. thoit: 
family-; other parts went to show that the- 
zemindary was purchased with funds sup-” s, 
plied by Fatima, and even that she was.. 
recognised as zemindar, and received the ° 


rents. ‘There is a failure of proof that- a eo 


property of Burkhordar, Khan -(and’ it ~ 
vary. uncertain what was the amount‘of int: 
‘furnished the capital on which” Agha Jan... 


Khan’, traded }.there is no. proof ‘tliat, the Sie 


business carr ied on by Burkhordar Khan was ` 
‘an: established continging business. ` „His; 
dealing -in horses and elephants: seems to” 
have. been. something distinct . and of:a 
‘different nature from the money-lending: 
‘business, in which, as some ‘of the witnesses . 
State, his- widow engaged - ‘after his death... 
“And, lastly, the case set | up by the Satna 5 
and sought to be established by her-wit-, 


-Agha Jan Khan, Hossein Khan js stated by. 
some of the appellant's witnesses to have : 
stitvived him, and appears. by the appellants" 


'Yet, on the death of ber husband, the ap- > 
pellant -claimed to be entitled to the whole ° 


Lof the property ; and ‘procured, by petition -- - 


to the Collector, the ` registration of’ the” 
‘talook, in her.sole name. No “suggestion , 
that either Hosséin Khan ‘or his daughter: ' 
had any., interest in the - property was’ “then, 
made.- ; í 


Tt-may be anid” on the ‘other kand; aiid. 
-probably with truth; that thè oral testimony". 
adduced’ by the respondents'i is hardly more’. 
trustworthy than that’ on the part of the <. 
‘appellant. ..Such. as- it is, it -is directed to-. 
prove the poverty.of Fatima and her family 5 3 
and that ‘Agha Jan Khan, st the date’of-his- 
marriage, had some, thoughi not very ample ` 
means.. The respondents are, however, en- 
titled to rely on the presumption resulting’: 
from ‘his ostensible ownership of the pró~'. 
perty, until that is satisfactorily rebutted, . 
There is documentary ‘evidence in the „caigo: 
‘which shews‘ that .other real property ‘was. 
bought and sold by- him. Some of the pro-- 
ceedings which are in evidedce, and „the fact’ 
-of -his- ‘taking i into the house first one. cousin, : 
“and then another, tend -to.the: conclusion that 
he was the master of his family, and head ‘of 
his own house.. „It is not likely. that he, . 
‘who -was obviously. the active maù of business . 
‘of the family, would.-have submitted -to` 
occupy for thirty years the dependent posi- |. 
tion which the appellant’s -case assigns.to 
lim. Nor is there any strong ` ‘antecedent’ 
improbability in the ‘hypothesis shat. pyi 


nesses, ‘is inconsistent with, her acts aad +: - 
`| conduct. For though Fatima predeceased , ; : 


written statement to have, left a daughter. | É 
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“means of successful traffic duriug that period, 
he had been able to renlize, from however 
small beginnings, the property of which he 
died ostensibly possessed. Therefore, of the 
two cases set up by the parties, the weight 
of evidences seems to be in favor of that of 
the respondents. i 

But bətween these two cases lies the 
theory adopted by the Principal Sudder 
Ameen. That intermediate theory ia that 
the property was acquired from the proceeds 
of a trade carried on by the appellant-and 
her husband in partnership, the original 
capital of the appellant being derived, not 
from her own family, but from the estate 
of her first husband, Omar Khan; and 
that the shares of the parties in this joint 
concern, being undisclosed, must be assumed 
to have been equal. 


If this case had been established by satis- 
factory evidence, the Principal Sudder 
Ameen, in dealing with the second issue, 
might properly have adopted and acted upon 
it. It appears, however, to their Lordships? 
as it appeared to the High Court of Cal- 
cutta, not to be so established. ‘The theory 
of a partnership, properly so called, between 
the appellant and her husband is not only 
inconsistent with her case as first launched, 
but has been indignantly repudiated by her 
throughout the proceedings in the suit, and 
particularly by her petition of appeal to the 
High Court. None of the witnesses attempt 
to proveit. There is, no doubt, some evi- 
dence of partnership dealings between Omar 
Khan and Agha Jan Khan. But that 
evidence points rather to some joint adven- 
tures, than to a regular partnership ina 
continuing and established business, Again, 
there is evidence that Omar Khan died 
worth some few thousand rupees. The snm 
at which the residue of his estate is estimated 
in the petitions of Ismail Khan is less than 
Rs. 4,000. But, as Mr. Pontifex argued, 
there is no proof that this sum, or any other 
property of the appellant, entered into the 
capital on which Agha Jan Khan traded. 
Had that been her case, she might have 
proved ig by the books of the business, 
which are presumably in her power and 
custody, the evidence of gomashtas, or the 
like. If the Principal Sudder Ameen 
thought that his hypothesis was according 
to the truth of the cnae and the real rights 
of the parties, he should have established 
it by pursuing the enquiry, and by calling 
for the production of proper proof, Meer 
Dowlut’s testimony falls very far short of 
such proof. And the conclusion of the 
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Principal Sudder Ameen ns to the partuer- 
ship seems to rest principally on his own 
knowledge and belief, or publio rumour, — 
grounds upon which no Judge is justified 
in acting. | ? 

Their Lordships are, therefore, of opinion 
that, upon the facts alleged and proved in this 
case, the judgement ofthe High Court, which, 
varying the decree of the Principal Sudder 
Ameen, dealt with the property in dispute 
as wholly that of Aghn Jan Khan, is right. 
They feel, however, considerable doubt whe- 
ther that judgment, partly owing to the 
nature of the suit, and partly to the very 
unsatisfactory manner in which it has been 
conducted, hns uot failed to do complete 
justice between the parties. The suit is 
not an administration suit, in which the 
assets of the decensed, and the charges and 
incumbranees thereon in the shape of debts 
or otherwise are ascertained by proper en- 
quiry. It fsa suit for the recovery of certain 
shares in specified property assumed to 


have belonged to the «deceased. Again, 
the excessive claim of the appellant 
may have prevented her from getting 


that to which she is really entitled. Her 
own property may have been mixed up 
with her husband’s. Their Lordships 
do not feel at liberty to re-opén the litigation 
ia this suit. But whilst they humbly recom- 
mend Her Majesty to dismiss this appeal 
with costs, they will add a recommendation 
that the order be without prejudice to any 
proceedings on the part of the appellant to 
establish any debt, other than her claim for 
daiumohr, against her husband’s estate, or 
any lien, in respeet of such debt, upon that 
estate. 


The 3rd December 1846. 
Present : 
Lord Brougham, Lord Langdale, Dr. 


Lushington, T. P. Leigh, Sir E. H, East, 
and Sir E. Ryan. 


Agreement—Compromise—Uosts— 
Practice—Appeal—Forma pauperis. 


On Appeal from the Sudder Dewanny 
Adawlut of Bengal, 


Munni Ram Awasty, 
versus 


Sheo Churn Awasty. see 


Where, during the pendency of a suit, the plaintiff, 
in consideration of rupees 2,000, executed contempora- 
neously a furigh-kutti, or relinquishment of the claim 
made ty him in the suit, and an thrarzama, or engage- 
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ment to.deliver in a razeenama or deed acknowledging 
himself to be satisfied, —Hewp that the farigh-kutii and 


+ _pazeenama amounted toa decided agreementfor the settle- 


ment of the action; and that, although the plaintiff 
sued as a pauper, yet, as it was questionable whether 
“he should have ‘bee allowed to sue as a pauper, and 


. as he had failed to perform his duty according to his 
_ ‘engagement in entering up a razeenama; he.was liable 


-. to pay the consideration-money of the costs incurred 


„in consequence of his unsuccessful and apparently. most 


-unjust litigation in reference to his claim which he had, 


-him to prosecute the appeal to the Privy Council without 


instituted and carried on for the, purpose: of freeing 
himself4from the obligation which he entered into by 
-thia farigh-kutti, : í pae ae 
-` Quæres—Whether the leave, given by the Courts in 
- India to a party to sue în formå pauperis, would ‘enable 


dbtaining the leave of tlie Privy Couneil. , ie 
+’ Lord Langdale.—Tu& is an appeal. ‘from 


. the-Court of the Sudder Dewanny Adawlut, | 
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of this settlement the sum of 2,000- rupees °: 


“aeéount, mine and my brother Doorga 
“ Awasty’s eighth share, after deduct- 


Sing Sungun Lals debts,” and so on, “fis 


“ due to me,and to my brother by ‘the: de~, 
‘* fendants aforesaid, which, ‘that is; the 
“sum of'2,000 sicca rupees in question, T 


“ have. taken from the defendant aforesaid, 


“ and have received, and have appropriated 

“ and- applied it to mine and my brother's. — 
“ uses, and have relinquished and withdrawn 
“the residue of my claim in the’ above- 

“ mentioned case, property, dwelling-houses, , 
“ orchards, and villages. Now, neither I nor- 
“my brother, nor our successors, have-or 
“shall have any right, title, claim in, or 


in a suit in which the appellant was the “ litigation for, the property, articles, cash, 
~ plaintiff,. originally in the Provincial Court | “ dwelling-houses, orchards, estates, or-vil- 


of Patna. He alleged-himself to be one. of 


->a numerous -fainily, which had not been 


divided or, ‘in, any. ‘way separated,” He 


*Velaimed ‘to ba entitled -to a certain share of 


what he stated ‘to be the common, and un- 


“ divided property of the family. ~The plaint 


was filed so. long. ago as the month. of |. 
January in the year 1815, and the answer | 
-put in by the defendants then, the respond- 
-ents now, to-that action, contained-a denial’ 
‘of -the , plaintiff's tight; a replication and 


.Fejoinder were filed, the parties proceeded. 


to the examination of some witnesses, and 


“there were, L think, two examined on the 


„part of the plaintiff, and one witness exa- 
mined on the part of the defendact. There 
had been directions, given for the prò- 
‘duction of 80me documents, which, however, 
were not produced, in consequence of their. 
having*been, as was alleged, lost or destroyed’ 


"by fite. - 


«It. was in that state of things that’a pro-. 
posal for ‘a compromise seems to have heen 
chade. It does. not distitetly appear from 
-whence that first proceeded, nor is it in any | 
cdegree materinl. It came to a‘conclasion 
in the month of- April 1819. It does not 


: appear, to havé been entered into with any. 
“haste -or precipitation ;..on, the - contrary, 


“sufficient time was taken ‘for deliberation, 
“thé time which-was asked for, for the plaint- 


“aff Wimself, in order that he might choose 


and the other an. itrarnama. 


-what he considered’ a lucky, day “for tlie| 
coinpletion of ‘this assignment to him s~but 


on ‘the: 26th of April he signed two docu- 


ments, one of: which is called a; farigh-hutti,. 


. kutti, after the introductions which do not 
„afato ‘be material. to be stated at 
-Jength, hè says :—‘-I .bave, therefore, with 
“my ows free will and consent, settled’ this 
+Sac¢tion. among. outselves...By the „terms. 


> 
e 


In the farigh- i 


& lages: aforesaid, the possessions and eccu- 
“ pancies of the father of the ‘defendants 
“and their own.” And neither. the deféend- 
“ants aforesaid, nor their successors, Have 
“or shall-have any right, title, claind in, 
‘or litigation for, the property, - articles, 
č dwelling-houseg, ‘dues;, or orchards, &c., 
“ appertaining to the town of Futtoohabad, 
“ &e., Zillah: Cawnpore, the possessions and 
“ occupaucies of myself, of my brother,: sand 
‘of my uucles. The costs of the Court 
“are agreed to be at the responsibility of 
“ the defendants.”. On the same day he 
executed the other, instrument, called ‘an 


ikrarnama, and there he stated:-—* Wherens 


“I entered an action ‘as a pauper: in the 
“Patna Provincial -Court for the division — 
““of-and entry into the property and ‘estates 
“ belonging to the -house at the town ‘of 
“ Shahabad, alias Snhebgunge, Zillah Behar, - 
t“ against Muddun’ Moliun Awasty and: Sheo 
“Churn. Awasty, and after the death: of 
“Maddun ` Mohun, Awasty, ~ against 
“ Mussamut Neeut.“Kooer, widow_ of the 
“said deceased, the guardian of Chintamuù 


- Awasty and Balgoviùd; “minor sons ‘of ‘the 


“snid deceased ; now I, of my free will 
“and consent, have’ taken rupees 2,000 as’ 


“my eighth share in the dues and price ` 


“of goods- sold at-the time the deceased 
“ Sungun Lal Awasty’s business was-carried 
“on,” and so on ; “ ‘and the sam bf rupees 
‘*-1,000 has been fixed by the defendants „a3 
“the share of the. widow of my ‘brother 
“ Sheo. Ram Awasty deceased (who'lives - 
*¢ with-me, and is without issue)-‘out of- the 
‘amount collected, account the dues, ‘and 


“s price of the goods sold aforesaid 4 I there 


‘fore engage and give: in wriling that I 
“will deliver: in a razinama in my’ action, , 
“ conformably to the abové condition,” to’ the 
“ Provincial Court, and will get'n” deed -of 
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* “ farigh-kutti executed to the defendants 
“by the widow of my brother Sheo Ram, 
“ deceased, within two months, and deliver 
“ the same to them; at which time I will 
“receive the sum aforesaid ; and until I 
‘shall have got the said farigh-hutti exe- 
“ cuted by the said Mussamut above men- 
“ tioned, the rupees 1,000 in question shall 
“vemain in- deposit withthe said defend- 
t ants.” 

Now, taking those two instruments (which 
were contemporaneous) together, they 
amount to a decided agreoment for the 
settlement of this action. By that agree- 
ment rupees 2,000 were to be paid to the 
plaintiff in that cose, and he signed a 
receipt upon it—“ I have received rupees 
“ 2,000 ;” but the same instrument says, “ I 
“engage in writing’ that I. will deliver in 
“ a razi- -nama.” Now two things seem to be 
understood by this instrument : one is a 
relinquishment of the claim made in the suit, 
and the other is an engagement to deliver 
in a razi-nama, and this was in considerg 
tion of rupees 2,000. The rupees 2,000 were 
forthcoming from that moment, but at the 
time that this farigh-kutti was executed, 
there was something else to be done, for 
both these instruments were instruments 
executed out of Court; they were not 
instruments to be delivered to the Kazi to 
put an end to the cause, and therefore it 
is stipulated that, in addition to the former 
instruments, the plaintiff shall give a ragi- 
nama expressing his satisfaction on record. 
I believe I am correct in stating that, for 
I find'in the Index which is given to us, 


that a razi-nama is stated to be “a deed 


“ given by a complainant or, prosecutor ac- 
“knowledging himself to be satified ;” and 
while that was pending, which it was ne- 
cessary to do in order to complete the 
business, it would not have been prudent 
-to give the rupees 2,000, nor would it have 
-been prudent to give security for the'pay- 
meut of the rupees 2,000. That which was 
done, and which was a natural course of 
proceeding was this:—The rupees 2,000 
were not to be paid over, because the razi- 
nama Wad not been delivered, but the 
plaintif was not to be left without some 
security, and therefore he had delivered to 
him a sort of note or bond for the execution 
of these instruments, leaving the razi-nama 
to be delivered on the pars of the plaintiff.. 


Upon this matters appear to have ended, 
and thus it remained down to this time, 
when the dispute erose, because, immediately 
after this, this being in April, it appear 










that before the month of August a dispute 
had arisen, and this was the Tatter in dia- 
‘pate that the razi-nama had not been deli- 
vered, and that was made a subject of litiga- 
tion. The plaintiff said that he 'wgs:in no 
respect bound by this instrument, that. it 
had been obtained by fraud, and he alleged 
somé circumstances from’ which fraud was 
to be inferred.. One of these circumstances 


by the Kazi; there were several other 
things more particularly mentioned—one 
of them to which the greatest weight seems 
to have been attached is that contemporary 
with these instrunfents of agreement, there 
had been another agreement entered into 
between these parties, that notwithstanding 
the statement of a specific sum of 2,000 
rupees three times over mentioned in the 
farigh-hutti given by the plaintiff and also 
in the 7Rrar-nama, it was not intended that 
he should be bound by the sum of 2,000 
rupees, but it was intended, notwithstanding 


of what might be due to him upon the foot- 
ing of his original claim, and this was 
alleged by him’ in the Court below as the 
reason why he should not be bound by the 
thrar-nama. 

Now I have endeavored to attend to this mat- 
ter with all the care Icould, and to what has 
been stated by the learned Counsel, and I 
have looked through all the papers myself, 
and I cannot find the slightest trace of any 
evidence to show that there ever was any 
such an agreement, They cross-examined 
the witnesses who were examined for the 
plaintiff, and they wholly denied it ; how- 


statement, that it produced a great deal of 
litigation, and the plaintiff even obtained a 
decision that this instrament was not to be 
considered sufficient to stop the proceedings, 
It appears to me that that decision certainly 
is of a very extraordinary nature, I should 
not have adverted to it at all, if the Counsel 
„for the appellant had not done so, and with 
great propriety on their part, becausa 
they wish to avail themselves of everything 
they can. They say, “ Here we have the 
| judgment of Mr. Fleming in our favor 
upon this point; he did not consider 
at this time that this far igh-Rutti was binde 
ing.” 

Now what are the reasons which he 
gives 3 ? Harefers to the former proceed- 
ings and to the examination of the @ithesses 
who had been examined, and then he saya 
this :— As the plaintiff adduces a variety 


was that is had not been properly sealed- 


that, that there should bean account taken , 


ever, so much credit was obtained for this — 


2 
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of objections to the farigh-kutti. above- 
mentioned, which have been eutered at 
‘Ipvgth. in the proceeding. of the 4th of 
August 1819.” The plainuif adduces— 
“there'is not a word abont” this having been 
~- ‘proved—" and as, exclusive of that con- 
sideration,” that is, the consideration of the 
plaintiff adducing them, “ the plaintiff “hag 

. not taken the amount stated -iu the farigh- 
‘kutti aforesaid,’ not in the least statiug 
_ the.reason why he did not take it, or con- 
_ sidering whether it might or might uot have 
been his own fault that he had not got it, 
‘nor delivered in a razi-nama and sufi-nama 
ih the usual form;” he®* had uot done that 
-Which he had not covenanted to do, “ the de- 
cision of this suit- on a farigh-kutti of that 
naturs not carried into execution is deemed 
exceptionable.””. It amounts to this, because 
the plaintiff does not like it; therefore he shall 
not be:bound to do it— he.has entered into 
dn ‘engagement which he does mót like to 
perform, and therefore he is not bound to 
. perform: it, I cannot see that there is much 
ks weight to be attached to a decision founded 
upon such reasons ag those. `- i ee 
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_ «However, the matter, went forward in con- 
sequence of this decision, and there were 
proceedings afterwards before Mr. John. 
Sandford, in which the plaintiffs claim was 
dismissed, and he was ordered to pay the. 
whole costs of thé suit, Then afterwards 
there were other proceedings- before Mr, 
Courtney ‘Smith, who seemed to form a 
more: favorable ‘opinion ‘of the validity of 


the instrument for the reasons "which have’ 


been presented here. And then it’ went 
before-Mr. Harington, and then it: came 
before Mr. Sealy; ond it strikes me-as a 
conclusive fact in this ease that Mr. 
Harington, after having examined all the 
evidence in the case, thought that the de- 
` fendant had not made out-any case independ- 
ent of the farigh-kuiti. ‘It is not for us 
to consider that, because ‘we think the case 
is concluded by ‘the farigh-kutti, without 


referring to the evidence of Bhoop Sing,. 


Which with great ingenuity is shown to be 
-_. erroneous ; but-looking merely to the others, 
and considering: the evidence, with the 

` inférences which are necessarily to be drawn 
‘from it, though not distinctly expressed, it 
‘appears’ that, aftér the execution of the 
_Sarigh-huiti, the next step to be taken ought 
Jio live. been taken: by. the plaintiffi—that he 
ought to have given in a razi-nama, and upon 
cite n razi-nama in performance of his 


own contiact, there is not the slightest -sng-" 


‘gestion that he might not have had his money 
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from.-the first moment-—it ‘was there ready e 
for him, there was an act to be done to enti- 
tle ‘himself to it, and that act he never did, 


‘and he cannot avail himself. of his own cons. 


fuct to dispute the right of -proceeding in. 


‘this ease, ‘It therefore appeared. to their . 


Lordships, on consideration of this matter,. . 


that, so far as relates to the dismissal of this. . 


plaint, the decree was perfectly correct. ~. + 


... There arises a question as. to the costs. 


The farigh-kutti contains the clause which 

has been so often referred to :—-* The -costa:’ 
of the Court are agreed-to‘be at the respon~. 
sibility of the defendant.” . If, therefore, - 


the plaintiff had performed his duty accord- 


ing to his engagement in ‘entering up:a razis | 
nama, aud had’ then’ received the 
rupees, he would have received 


‘The defendants would ‘have had to pay -the- 


costs of the Court atleast. I will not say 
whether they might have meant mofe than 
the, costs of the Court... But does 
fellow that the defendants are to be respon: 


‘sible for. all the costs ‘which afterwards-arose | 


in consequence of the’ unsuccessful - niid 
apparently” most unjust” Jiligation in refer- ` 


ence to his claim which the plaintiff instituts- : ` 
ed and ‘Carried on for the purpose of freeing: _ 
himself from the obligation which he had. 


entered into by this farigh-kutti ? There , 


seems‘to be no reason at oll for ‘that except . 


this, that he was suing as a pauper; and 


therefore ought ‘not to -be subject to any, .. 


costs. He was indeed suing aS pauper. © 


But it cannot fail to striké us as subject to . 


some question, looking to these procevdings ; 


„that: he was allowed. to. sue i formå, 


pauperis. It appentis by this farigh-kutti, 
that he had some property. It appears fur-, 
ther, that that property had been made 
subject to attachment, and actually Inid hold 
of and seized; there was real property, and 
there was property in deposit, property 
which was attached after the decree wis 


pronounced, which was to this effect A 


“ conclusive order and decree.is passed, that 
“ the fysala of the “Patna Provincial Court,- 
“dated 26th April 1821, be modified in the. 
“folowing manner:—That_ the appellaut’s 
“claim to the amount of 2,000 rupees ad“ 


«mitted by the respondents be awarded’; 
‘that the residue of the appellant's elaim,. - 


“ which has not been proved, be dismissed, 
“and rejected; that costs proportionate ' to 


« the 2,000 rupees aforesaid be payable by:the 
“respondents, and the remaining costs of 


“the parties’ account, the residue of the. 
“appellant's claim, be entered atthe ap- 


2;000 -- 
those: 2,000 - 
rúpees quite'free from any ‘churge of costs, ” 


-j t z: 
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"e nellant’s responsibility ; that for the pre- 
“sent, in consequence of the appellant's 
‘Conuperism, out of the fees on the respond- 
“ents' part which are deposited in thé 
“treasury of this Court, half be puid to the 
“ vakeels, and the other half ou the respond: 
“ents furnishing the receipt be re-paid to 
“them; and that, in the event of the ap- 

~nellant’s property béing found, the whole 
“ofthe ecosts.be paid therefrom.” 

‘This is nota personal order for the payment 
of costa, but the costs which the appellant 
was to pay are the cosis which he has to pay 


out of his property, if his property is found :- 


not any personal claim is made against him 
„Boder this decree ; and with respect to costs, 
2 the question arose about costs afterwards. 
` There was a petition presented in Jan- 
uary 1826, in which there was angallegation 
to this effect :—“' Although the appellant 
“ has declared himself a pauper, he js not a 
“pauper in fact, and notwithstanding he 
“ possesses thousands of rupees’ worth of 
“property -in dwelling-houses and houses; 
“and has in deposit 4,000 rupees with 
Tara Chund and Utna Ram, he has per- 
“jared himself; accordingly, ~ after the 
“ Provincial Court’s decision, in con- 
“formity joa durkhast of the vakeels on 
“our part, the dwelling-houses, houses, or- 
s: chards, and ponds, “the: acquisitions and 
“occupancies of the appellant, situated 
‘Cin the town of Futtoohabad,” that is, the 
plaintiff's residence, © Zillah Cawnpore, 
“i were attached: through the Judge of the 
“said zillah, and are under attachment to ; 
“this day.” 


Then they presented a subsequent petition 
in which they state :— That, as the 2,000 
i rupees deposited by the appellant in the 
“house of Rahman Sahoo, mahajun, situat- 
“ed in the town of Sahebgunge, Zillah 
u Behar, is forthcoming, and the teep thereof 
“filed in the misi of the case and com- 
“ formably to the fysala: of this Court, the 
“ gnid sum. has been decreed to the appel- 
“ Tant. Under this circumstance we are 
“hopeful that an order be~passed for the 
“balancd@of onr fees to be paid us out of 
the said sum in deposit.” The plaintiff is 
proved theré to have 2,000 rupees ; and it is 
shown that he has- other property, because.: 
there has been an attachment issued ; 
besides, there is an allegation of 4,000. 
fupees in deposit. The order which . 


pose of showing that in this’ case there was: 
no attempt to make hirm personally liable to 


the -payment of ‘tHe costs, but only out off 





andy 


is i 
madè upon that is ouly idteridl for the.pur- į 


| his property. The order ia that the said 
Judge is to be careful to issue the decree of 
this Court, and obtain’ payment of the sum of 
2,000 rupees entered in the ep aforesaid, 
and from Ram Pershad, ‘mahajuns More- 
‘over, vonformably to the respondents’ state- 
ment, if any other properly belonging to the 
appellant in the town of Futtoohabad. may 
have been attached or may now be obtained 
by the respondents pointing it out, the same 
be sold by public sale, and therefrom paying 
the respondent the sum of rupees 394-1-18-3, 
costs of this Court, and also the costs of 
the Provincial Cougt. 

Now that sum of 394 rupees is the sum 
which appears at the bottom of page 97 as 

coming for costs after the defendant’s former 
amount has been paid by the arrangement 
pursuant to the decree which is appealed 
from, Whether it was intended to include 
the 2,000 rupees, the property in question, 
amongst the property out of whieh the 394 
rupees were to be paid, does not seem at all 
to be materinl for the result at which their 
Lordships think they ought to arrive in this 
case. “The costs which are ordered to he 
paid after this litigation are costs to be paid 
out of the property ; therefore we think there 
is no inconsistency in doing that in this 
particular case, Their Lordships, therefore, 
will report to Her Majesty that, in their 
opinion, this appeal must be dismissed. 
There is one observation now arising upon 
| which their Lordships are rendy to hear any 
i information which can be given to them by 
l the Connsel. Leave was granted to appeal 
in formå pauperis. 

Lord Brougham.—By the order of the 
| 9th of May 1897, page 161. 
| Lord Langdale.—It seems that the appel- 
lant being orderga to find security, he did 
find security to the amount of 5,000 rupees. 

Lord Brougham.—‘‘To the gatisfuction 
of the Court.” 

Lord Langdale,—-Yvus. It does not ap- 
pear that there has been any order in this 
country. authorizing him to sue ta formå 
pauperis. The question is whether that 
makes any difference. If the learned 
Counsel desire to address themselves to the 
Court upon that subject, they are at liberty 
to do so. 


Lórd Broly E E ag regards 
the fees hère. Hé is by the order ‘of tha 


Court below allowed: to sue in formå 
paupenis, assuming that order to siènd, 
which the order of the Qth of ny does, 


provided he has fulfilled all the conditions 
imposéd upon him, he was permitted to 
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appeal to England, and we want té*henr this 

_ matter argued, or at least spoken to, whether 
or not there ought not to -have been an order 

~ of this Court to enable him {io appeal here 
-in form&æ pauperis, The -order 
‘necessary to enable him to commence the 
proceedings preparatory to the appeal, such 
as the heavy : expenses of _ obtaining the 
--- transcript ; but the question is whether “there 
ought not tó have been also an order of this 

_ Court, because we are the Court in which he 
. is appealing, and in which he is prosecuting 

. his appeal now, . In general, when there is 
an order in a case. for. a person to be entitled 
‘to -sue in forma pauper is, ` of 
order is made in the Court in which he sues. 
‘An order allowing a man to sue in the Court 
of Chancery, before the Master of the Rolls, 

r before any Vice-Chancellor in -formå 


© oue is, would enable.him to sue in formå |. 


pauperis upou appeal,’ motion, or petition, 
_ before the Lord Chancellor, because that.is 
~ all one Court i in fact, and ig a re-hearing in- 
fact; it is not an appeal, properly speaking; 


but it.would not enable him to appeal to the: 


House of Lords ; he must have a distinct 
- order there. What do you say to that ? It is 
clear that the ‘respondents, if we give the 
‘costs of this appeal, which it is: probable we 
‘shall, will be entitled to the costs out of the 
‘property secured by deposit ; but first, ought 
there not to have been an order made here 
permitting the- appellant to prosecute the ap- 
peal here in forma pauperis, whereas you 
have only an order below ? You may considet 
-. this, and speak to it another day. It is a 


ease which bas not hitherto occurred, and | 


we must enquire into the practice. 
Mr. -Moore.—Will your Lordships give 
“us till. to-morrow ? 
` Lord . Brougham.—Any, day, to- morrow 
or, Saturday. Saturday we will say, but 
we want .to avoid giving the parties the 
.expense of another attendance if you are 
ready iow. It is very hard that we should 
‘put -them to the expense, for it is ourselves 
-who want the information, 
Lord Brougham.—Do - you recolleut 
- Whether we have ever had any cases of the 
‘kind before this Court ? 
Mr. Jackson.—I think so. 
-have been cases before. 
Mr, Moore.—Your Lordships have had 
-eases here where you-have allowed the par- 
- ties.to sue inz formé pauperis. 


I think there 


‘hard, Brougham. —I am -quite aware of 


that. “The question is whether it would be 


‘necessary that we should allow. them to do |. 


_ss0 j7 and, if that excuses them, notwithstand- 
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ing the clear liability of the party to costs, * 
from the responsibility of paying such costs `- 
if‘we decree them, whether it also saves 
them from the fees. Dr. Lushington’s im- 
‘pression is that in the Consistorial Courts 
leave to sue ix formé pauperis enures 23 to 
-the Court of Appeal ; for instance, as to the 
Court of Delegates, and consequently to this. 
Court, which perhaps is in the shoes of the f 
Court of Delegates. f 

, Alr. Moore. —There i is a case from Jeré sey, 
I think, my Lord. 

Lord Brougham. ii is “possible ` that x 
“consistently with Dr. Lushington’s impress 
sion, the party may not have been a pauper 
in the Court below, but may have become .a 
pauper subsequently. : 

Dr. Lushington.—That I have. known 
certainly @ occur. . > i 

. Lord Brougham —That would reċóncile 
Mr. ‘Mpore’s »— recollection - and yours, : 
probably. 

- Dr. ` Lushington.—My impression is that 
there hate been several cases come .up in 
which a pariy has been admitted to sue as`a 
pauper in the Court below, and has cons 
tinued to do so without anything being 
said or done. 

Mr. Buller.—I think I shall be able to - 
find some cases of that kind. 


‘Mr. Jackson.—In Mr. Macqueen’ «Practice 
he says that the 
parties having been allowed to proceed in 
formé pauperis in the Court below is a cir- 
cumstance which would weigh in favor of 
his claim so to proceed in the Court below. 
Lord Brougham.—I am perfectly certain 
‘that, in the House of Lords, he sues in 
formé pauperis upon petition; but. his 
having , been allowed to sue ix formå 
pauperis in the Court below would be a 
strong argument in favor of the Court’ still 
allowing him to do so ; but that shows ame 


.|-it is discretionary. 


_ Mr, Jackson. —Exactly : s0. 


” Lord Brougham.—There is no doubt about 
the House of Lords ; but- Dr. Lushington’s 
recollection would appear to be inconsistent 
with such orders being made here, ‘unless it 
‘be explained and reconciled by the consider- 
‘ation I threw out that he might -hive been 
no pauper in the Court- below, and might 
have become 2: pauper here; which would 
require an order; but Dr. Lashington ` may 
be quite correct in his recollection of the 
general practice. 


Mr. Buller:—This case, your Lordships 
will recollect, comes of under -an’ order of 
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your Lordships, under an order in Council 
under the Act. . 

Lord Brougham.—I am aware of that. 
We do not think that varies it: we do not 
like to put the parties to expense ; but the 
first day after to-morrow—we shall soarch 
for precedents in thé meantime, and the first 
day after to-morrow, Mr. Mooré is ‘always 
here on the other side ; and if either you or 
Mr. Jackson happen to be here again, we 
will speak to you on the matter. It is to 
be understood that the- parties are not to be 
put to expense. It would be ‘a hard thing 
upon the parties. It is for our own inform- 
ation. 

Mr, Buller.—It, will not be in the paper. 

Lord Brougham.—No, we shall take it 
when we see you are ready. 

Nore.— The subject of costs was on the 
following day again mentioned. Their 
Lordships then reported to Her Majesty 
their opinion that the appeal should be 
dismissed with costs; and the usual order 
in Council to that effect was subsequently 
issued dated 19th December -1846. 


“The 19th February 1847, 
Present: 
Lord Brougham, Lord Langdale, Dr. 
Lushington, T. P. Leigh, Sir E. H. East, 
and Sir E, Ryan. 


Hindoo Law—Will—Vested interest— 


Division —Widow —Undivided pro- 
perty. A 
On Appeal from the Sudder Dewanny 
` | Adawlut for the N. W, Provinces. 


- Rewun Persad, 
versus 
Mussamut Radha Beeby. 


A Hindoo testator, after the death of his widow, gave 
a moiety of his property to his brother A, and on his 
death to 4’s two sons B aud C, A died in the life-time of 
the testator's widow, and a complete division of all A’s 
property which was held in co-parcenery was agreed 
upon between B and C. B also died in the life-time of the 
testator’s widow, and on the death of the testator’s 
widow, B's widow claimed his share. 

Hecp that Band C took A’s moiety under the will as 
tenants in common, and that each of them hada vested 
interest in a one-fourth share, though the actual enjoy- 
ment was postponed until the death of the widow ; and that 
the claim of B’s widow was not barred by the doctrine 
of Hindoo Law that a-widow succeeding as heir to her 
husband, cannot recover property notin the possession 
of her husband, which doctrine was held to be inappli- 
cable to the ease of'property in which-the husband had ` 
a vested interest under a will or deed, though the actual ` 
enjoyment thereof was postponed during the life-time 


-of another, 


Acc8rding to the Hindoo Law a widow - cannot claim 


an undivided property. 
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Judge, of the Admiralty Court.—For the 


‘purpose of shewing distinctly what are the 
-questions of law and matters of fact in dis- 


pute in this appeal, it will be expedient -to 
state, inthe first instance, the circumstances 
respecting which there is no dispute. 

Fakir Chund died in the year 1814, and 
for the present we will call him the testator 
in this cause. He, in March 1814, execut- 
ed an instrument intended to regulate the 
disposition of his property after his death. 
That instrument is set out at length at page 


.44 of the Appendix. 


Fakir Chund, thg testator, was one of chee 
brothers ; his elder brother was Bhowany 
Persad, who is stated to have divided 
from his family, which was originally an 
undivided Hindoo family ; he left two sons, 
Dial Das and Goonee Lal. The date of 
the death of Bhowany Persad is not stated, 
but it was before the month of March 1814. 
Beekhary*Das was the youngest brother, 
and he died in 1817; he had three sons, 
the eldest, Koonj Behary, died in 1825, 
leaving a widow, Radha Beeby, the respond- 
ent in this appeal,-but no male issue; 


.| Mudun Mohun, the second son, died in 1829, 


aud he left n son, Rewun Persad, who is 
the present appellant; the third son died 
young, and there is no interest derived 
through: him coticerned in this litigation, 


The property in dispute was the property 
of Fakir Chund, and all the parties agree 
that the instrument which he executed in 
March 1814, in triplicate, is a valid and 
operative instrument, and to be carried into 
effect. To that instrument were appended 
the signatures of his brother, Beekhary 
Das, and his nephews, ‘Dial Das and Goonee 
Lal, the sons of the elder brother, Bhowany 
Persad, and the signatures of his nephews, 
Koonj Behary and Mudun Molat the sons 
of Beekhary Das. 


Pursuant to the terms of that instrument, 
on the death of Fakir Chund, in 1814, his 
widow, Mehtaboo, succeeded to the posses- 
sion and enjoyment of his property. She 
died in 1833, and then a litigation arose 
as to who were entitled, and in what 
shares, to take the property of the testator, ` 
subjéct to certain bequests in the instrument 
before meutioned. 


It i is not necessary to state the details of 
this litigation, In the result, Dial Das 
took, tinder the decree of the Cgaris@one 
moiety, and Rewun Persad was put into 
possession of the other’ moiety, but not so 
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as to preclude any claim which Radha Beeby, 
the widow of Koonj _Behary, might haye 
toa share’ thereof. `` - 


~ Accordingly, she commenced a suit to” 
` recover a fourth share of the estate ` left by 


- Fakir Chùnd, and for that purpose filed hor 


a ‘plaint-on the-1st of June 1835 in the Zillah 


‘Court of Mirzapore. Dial Das compromised |- 
‘with the ‘plaintiff, the present respondent, 
and Rewun Persad in effect became the only 
‘defendant, and is vow. the appellant. In 
va the only. question now to be determined 
` ig, -whether the ‘respondent, the widow 
Radha Beeby, as heir to her husband- Koonj 
Beħary, is entitled to: tecover from the 
appellant; Rewiin’ Persad, one-half of the 


‘moiety of the estate-of Fakir Chund, which, 


Rewun Persad is now in possession of: 


“After -various proceédings,.which it does. 
not appear necessary to discuss; on the 29th 
-of November 1837, the Judge of the Zillah 


Court, Mr. Thomas, pronounced ‘a decree, 
ngainst the plaintiff, the present respondent. , 


: respondent: sappealed to thé Coase of Sudder ‘| 
- Dewanny Adawlut at Allahabad, and on the” 


14th of March 1838, the “Judges of that 
“Court, Mr. Turnbull and Mr. Monckton, 
reversed the decree of the Zillah J udge, and 
remitted the case back to be re-tried, being 
of opinion that the’ questions to be decided 
had not been properly investigated. 


_ Accordingly, the Zillah Court again enter- 
- ed-upon the consideration of the case, and, 
amongst other things, directed to be’ done 
by the decree of the Sudder Adawlut, obtain- 
ed the bewusta of the Pundit of the Zillah 


Court of Allahabad. The decree was” pro-. 


‘nounced ‘by the ` Suddêr Ameen, a native’ 


Judge, of the 14th September 1838, and, 
| he dismissed the suit of the defendant, the’ 
| the Hindoo Law of Succession, Radha Beeby, 


present respondent, with costs. 


-An appeal against the decree was present- 
ed to the Court of the Sudder Adawlut at 
Allahabad, and both agreed upon a joint 

` case to be ‘submitted for the bewusta of the 
Pundit of the Sudder Court, each party |. 


stating the facts upon, which” they differed ` 


separately. . By order ‘of the, Court, thé 
opinion of the Pundit of the Sudder Adaw- 


lut Court ‘at ` Cateutta - was subsequently. 


obtaińed. 
<Mr. ond ton one of the J igen “of the 


Appellate Court, on the 8th.of April 1839, : 


prongynced his opinion in favor ~ of the 
respondent, and that the decree of the Zillah 
Gourt ought | to- be reversed.”, The papers 


` 








in the cause having heen submitted to the. oe 
‘consideration of Mr. Taylor, another Judge. 
in the same Court, his opinion agreed ‘with . 
that of Mr. Monckton, and accordingly, -on 
the £9th of April 1839, a decree’ was, - 
‘pronounced reversing the decree: of- the 
Zillah Court dated the 14th of September- 
1838, in effect declaring that the respondent’ | 
was eutitled to recover ‘one-fourth of thé. - 
estate left by Fakir Chund ; that the présent '. 
appellant should pay to her as much. us ‘he 


had received beyond a” fourth share of. thet ` ». 
said estate, and that Dial Das should, if.. ~ 


there was any deficiency, make good’ the: ` 
same. r 


From this decree Rewun ‘ ` Persad has 
appealed to Her. Majesty in Council, and .. 
tlie question is whether he ought, according 
to the law prevailing as to-Hindoo families. 
in the district where the parties lived; to“ 
refund to the respondent 80 mucli ‘of’ the“ 
estate of Fakir Chund as excueds one-fourth i 
thereof. ' “ 


«There are’ ‘certain facts” not in. çontest in 
this cause. All parties agree that the-will or 
deed of Fakir Chund, whichever it may be . 
called, is an operative instrument ; that one 


moiety of -his estate, on the death: of -his “> ~ 


widow, Mehtaboo, , became the property of: 


the family ‘of Bhowany’ Persad, and that. 
one-fourth of the property belongs ` to the’ - 
appellant, Rewun Persad, through ~his: - 


i father, M udun Mohun, who died before Mehta- 


‘boo, “viz. in 1829. Neither is it denied 
that the remaining fourth became part of the,” 
‘estate of Koonj Behary, who died in 1825, in 
the same manner as the one-fourth became 
part of the property of Mudun Mohun, as-.. 
suming it to have vested in either during’ 
their lives. 
; ‘Again, it is admitted. that, -agcording to 
the respondent, became. heir to- the divided” _ 
estate of Koonj Behary,. he having died’. 
without male issue. Late BE 

-Radha Beeby, the respondent, being enti- 
tled. to the estate generally of Koonj Behary, 
“she is entitled to this one-fourth: of. the pro- 
perty of Fakir Chund, iftit is become” a part 
of the estate of Koonj Behary, unless by 
Hindoo Law there is some exception arising 
either from particular facts creating it,- or, 
from the nature of the pr operty. 


“The appellant alleges, and alleges tr uly, that . 
the respondent eannot recover from-him the 
‘property of which he is in possession unless 
she proves her title. She asserts that? she _ 


a 


, 


* divided ; 
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* as heir is éntitled’ to the ‘whole, “anless there 
be'a special: éxception. - 
leges two grounds of exception :— `. , 


_Firsi. —That Koonj Behary and Mudun 
*Mohon: -were two undivided brothers, and that- 
this share of Fakir Chund’s estate’ was un- 
that, by, the. Hiudoo law, there- . 
fore, the widow cannot claim it, hongi she 
be heir. _ 


Secondly.—The appellant : alleges ‘that 
this property never was in’ possession of 
~Koonj Behary. ; that, by the Hindoo Law, 
the widow, though his: heir, cannot -claim 
property-not-in possession of:the deceased 
husband, and that, for this reason, her claim 
‘must fail. Ge? Ae 


Now, as to the first'grounds of defenice,. the 
law is not disputed. It is not denied that a 
widow cannot claim an undivided: property. 
The decision of this question therefore turns 
upon a matter of fact, namely, whether 
Koonj Behary -and .Mudun Mohun were’ 
divided brothers or not, ' `% 


We think that it may “be admitted that die 
prima facie presumption, where there are 
no circumstances to affect it, is that every 
Hindoo family ofthis class was am undivided 
family, and, .consequently, this presumption 
must prevail, unless the circumstances of 
this case lead us toa contrary conclusion. 
` We must, therefore, consider the cireum- 
stances, having, however, first directed our 
attention to gore - points `of Hindoo Law 
which may bave-a bearing on the- conclusion’ 
to be drawn from the fnets, 


First.—We apprehend it to be undisputed 
that a division may be effected ‘without in- 
strument in writings Secondly.—That a'di- 
vision may be either total or partial: . Third- 
ly.—That a separation from"commensality - 
does not, as a necessary consequence, effect a 
division of property, or, at least, of the whole 
undivided property. , 


The respondent alleged in her plaint, re 
pendix, page 4, that in the years 1818, 1819, 
and 1820, a separation .took ` place between 
Koonj Behary and Mudun Mohun, when the 
one-half Share of the estate of ` Beekhary Das 


was equally divided between them; that 


‘they came to.a mutual settlement, and sepa- 


raling, gach established a a distinot e concern for | 


himself. - 
Beekhary ‘Das died in isi, andy by. the 


- Instrument of ‘March 1814, called „the. will- 


of Fakir Chund, a moiety of his “property, 
on the, death of his widow, is given in these 
words :-—‘{ Let my brother, Beekhar y: Das,. 


The - appellant. al- ; 


© afureaaid, and, ‘after.the death of my said 
fe ‘ brother his. -sons, take one-half. y 


Now, - we conceive that Beekhary Das, 
having died in 1817, in-the lifetime ‘of the 
widow, the tenant’ for, life and» his sons 
surviving. him; _ this moiéty was nob -a part 
of his-estate; properly. speaking, and that, 
thetefore,: primd facie, it could not be 
divided as part of the estate of Beekbay 
Das. : 


“But, aa as Kai pleadings. are not 
expressed with much accuracy, it ‘may be 
that, by the one-half share of the estate of 
Beekhary Das, was meant the moiety of the 
estate of Fakir Chund,: which would have 


come to him. had he Survived Mehtaboo,- 


the tenant for life: 


Now, assuming this tohave been intended 
to have been expressed by the plaint, still 
such half’share could not de facto have been 
-divided between them, for the widow had 
` still.the enjoyment of the whole. But the 


plaint may perhaps mean to aver that there- 


was an agreement ‘between the two brothers, 
that the one-half sharé of Fakir Chund’s 
property, which would .bave devolved on 
Beekhary Das had he’ survived Mehtaboo, 
should be divided, as far as was then possi- 
ble de facto ; and in support of this under- 
standing of the purport of the agreemeng, 
the entries said to have been made in the 
books of various concerns might be evidence, 
provided they had reference to the property 
of Fakir Chund. 


Before, however, proseouting this enquiry 
further, it may be expedient to examine 
what has been done in the Court- below, 
and to ascertain, as far as we can, on which 


side the -weight of authority preponderates. - 


So, far as the degision of, this case may be 
affected by the weight of authority in the 
Courts of India, it stands thus:—In the 
Zillah Court of Allahabad the Pundit of that 
Court was consulted, and his opinion will be 
found at page 63 ; that opinion, shortly put, 
is to the following effect : that, if there has 
been a séparation 1 between two ‘brothers, the 
widow of onè, becoming his heir, may cause 
the separation of any portion’ of the estate 
which may remain de‘facto undivided ; that 
this-doctrine does hot apply when the estate 


of the husband’s father only had been divid-- 


`| ed, to the estate of the uncle of her hus- 


_band, such estate not having come into her 


husband’s possession before his death. 

It is difficult to deal with such aif opinion 
as this with reference to the question we 
have to solve. If the property now sued 


< 
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for was a part of the estate of Konnj 
Behary’ at the time of his death, then, 
according to the first part of the opinion of 
this Pundit, the widow’s claim would be 
valid ; butif it formed no part of the estate of 
Koonj Behary, and if the division was con- 
fined to the estate of the husband’s father, 
then the widow would not be entitled, be- 
cause the property never was in the hus- 
band’s possession. We think that the opi- 
„nion of this Pundit renders very little assist- 
“ance to the solution of the difficulties arising 
in this case. 
ds to whether this property ever was part of 
the estate of Koonj Behary or not ; secondly, 
he assumés that the only property divided. 
was that which came from Koonj Behary’ 8 
father ; and, thirdly, he omits all mention of 
the will or deed of 1814. 


The judgment of the 
Ameen (pages 68 and 69) throws .no further 
light upon the matter, for- he merely recites 
the bewusta, and rejects -the widow’s claim, 


without attempting to show how the bewusta | 


applied to it. 


The opinion of the Pundit of the Sudder 
Adawlut of Allahabad was taken on © case 
submitted by both parties. It will be found 
at pagó 80. His answer is partly in favor 
of the widow’s claim. He considers that 
Mudun Mohun had no claim to the disputed 
property at all, because it riever came into 


possession until after the two brothers had. 


separated, and was never held in co-par- 
cenary by them, and that therefore Rewun 
Persad, as the'son of Mudun Mohun, has‘ no 
claim át all ‘to it.’ He considers the dis- 
puted property as undivided property, but 
if a part of the estate of Fakir .Chund, „that 
neither of the present parties could claim by 
inheritance, but that both are entitled under 
the will or deed. “He affirms that the heirs 
of Mudun Mohun and Koonj Behary derive 
> their only title from the deed. 


` The answer, however, to the third ques-, 
tion at page. 80. would seem to place the’ 


right of the widow entirely on the question 
“whether a division of the paternal property 
of Beekhary Dass had taken-place before 
the death of oe Behary and Mudun 
‘Mohun. 


It is not easy to reconcile these two. 
opinions, 


fie Pundit of the Sudder ` Adawlut of 
Calcutta gave in his bewusta, which will be 
found at page 81, f 


REPORTER. 


-of it, 


For, first, this Pundiz is silent: 


Prinetpat Sudder , 
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The opinion of this Pundit supports the ° 
claim of the widow, whether there had or 
had not been a division of Beekhary Dass’s 
estate between his two sons, 


, Upon a careful consideration of this opi- 
nion, and the authorities cited in support 
the gronuds of it would seem to be 
that the widow is the heir of Koon] Behary, 
and that she is in such character entitled 
to all his property which was not held in 
coparcenary with his brother ; -that the 
disputed property passed by the deed of 
1814, which was signed both by Koonj Be- 
hary and Mudun Mohun, to them in moieties 
on the death of their father ; ; that by for ce 
of the deed it was divided into moieties and- 
taken’ by them or their heirs ; no separate 
and divided property coming by gift from 
Fakir Chund. 


The decision of Mr, Monckton, the Judge 
ofthe Sudder Adawlut of Allahabad, before 
whom the cause first came, is in “favor of 
the widow (page 86), 


He appears to be of opinion that the 
disputed property was in every point of view 
divided property. That a complete division 
took place between the two brothers ; and 
that, had Mehtaboo died in their life-time, 
this property. would have been divided 
between them agreeably to the deed, and 
that Koonj Behary’s share would have 
descended to the widow as his heir, and 
must consequently do so now. In, this 
opinion Mr. Taylor, another Judge of the 
same,Court, concurred. 


The true question, then, Derre. us, is 
whether. we are convinced by the arguments: 
of the appellant that this decision is 
erroneous ; for if not so convinced, it must 
be affirmed. * . 


We find it impossible to reconcile ‘the 
whole of the reasonings of the Pundits and 
of the Court together, and to render them 
entirely consistent. The conclusions -in 
the main agree, but the reasons assigned do 
not do so altogether. 


We think, on a consideration ef all the 
circumstances, that a complete division of 
all the property of Beekhary Dass which 
was held in coparcenary was agreed upon 
between the brothers, and we think so: from 
a consideration of all these papers. 


` #irst.—Such division is very distinctly 
alleged in .the plaint at page 4. In the 
petition of Rewun Pershad, at page 7, whiclr - 


‘js an answer to the plaint, a separation from 
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commensality is. admitted, . hedge a: Sivon, 
as to. the property is denied. ` 


"In the supplementary plaint, at page 20, 


the division is again pleaded, with this, adel å 
dition, that what could not be immediately - 
realized, remained in-coparcenary-till a real- - 


ization could ‘take place as. loans ‘and . debts. 
due to the joint concérns, and the propérty 
coming under the deed of Mehtaboo uring 
her life. 


The answer of Rewun Pershad, at page 
23, admits a division, but denies -it' to be 
complete, not stating, however, what were 
the limitations, and then seeks to. “avoid the. 


. effect of a.division by alleging that no divi- 


sion could affect the property’ during ‘the 
life-time of Mehtaboo, it being during that 
time in joint partnership. 


The respondent, at pages 23, 24, re-asserts 
the division, and alleges that the disputed 
property stood onthe -same footing as the 
balances due on accounts in joint par arei 


“to be divided as they accrued. 


- The rejoinder, at page 25, raises ihis 
distinction that the division of the outstand- 


ing debts was’ subject to no ‘contingency, 


Beekhary Dass being dead, but’ that the 
disputed property was subject to’ the ‘life 
estate of Mehtaboo: = 


- So stands the case upon “the E TN 
A division ~is admitted, and- no’ particular 
exception alleged, - The objection of ,Rewun- 
Pershad is not that there was a special ex- 
ception of the disputed property, but that 
from the nature of the property it! was ne- 
cessarily excepted. 


We do not think . that there- is anything 
in the nature of_ the disputed propérty which 
should except it-from a general division. 
is not contended that there are-any peculiar 
rules of construction in India applicable 
to the instrument called -a will or deed. 
The testator, after. the death of his widow, 
gives his property to his: brother, Beekhary 
Dass. On his death it becomes divisible into 
two parts, one moiety to the. sons of Bee- 
khary Dass. 
take as tenants‘ in:common—in: fact, that 
they. had*each of them a vested inferest i in 


„one-fourth share not, to come into actual 


enjoyment till’the death of the widow. But 
heie was no contingency, as -contended 
for by the appellant. 
was the period of enjoyment, = - - 


If, however, the will could ‘be “construed 


K 


so as to read the bequest to the brothers‘ as | who claims: through “him, 


& joint feniney: even in that case we do Not | 


It’ 


We apprehend t that they would | 
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see any.-cogent, reagon why they should not 
agree to divide the proper ty in severalty- ‘when 
‘the period. of enjoyment occurred. 


We are:-ineliied, indéed, to the opinion 
that: ‘this property was‘ not properly the 
subject. of: any. division‘at all; but’ that the 
division was: affected by-the deed or will, and 
tliat each: brother took ‘one-fourth as a 
divided property, ` - i 


But to look to the evidence in the Zillah 

Court as to a division. It is not of a -defi- 
nite kind; nor ‘are we quite certain how far 
the Court "below made „use of it. -At page 
27- will be found the deposition of the. vakeel ` 
of the widow. He declares that he has a 
<chitta written by Mudun Mohun to Koonj 
Behary, undertaking to produce the deed of 
Fakir Chund, aud- a- deed of salo whereon 
is indorsed a sale by Mudun Mohun of his 
share to Koonj Behary. 


Now, ` supposing those Jinai pro- 
duced, the utmost effect ‘which could be 
given -to them is ‘that Mudan Mohun, 
through whom Rewuh Pershad claims, ac- 
knowledged some interest in the deed or 
will of Fakir Chund to belong to Koonj 
Bekary ; and as to the sale of the part share 
of the house, that possibly it may ‚be infer- 
red from it that it was a part execution of 
an agreed division. . 


Some documentary evidence was produced 
at page 28; proceedings in suits between 
other persons to shew the law. Those, we 
think, do not. require comment; they are 
produced only fot the purpose of introduc- 
ing the bewustas of Pundits on what are 
assumed to be similar questions of Hindoo 
Law; in fact, they are not similar in many 
essential particulars, 


The same observation applies ‘tothe be- 
wusta produced én behalf of the appellant, 
Rewun Pershad, at page 40. The law, as 
laid down, may. be true, but it ‘does not 
govern this case, nor do the proceedings in 
the other suits apply ; to this case. 


In the Sudder Adawlut, however, much’ 
more ‘important evidence was produced, viz., 
the proceedings in an’action “brought by 
‘Mudun Mohun in 1825, In that-suit Mudun 
‘Mohun pleaded the divisiori of the paternal 
estate, and the separation from his pores 


. Koonj Behary. 
The only areal ` 


- We think that this avernment by Mudun 
‘Mohun, and which was supported by evi- 
dence, is strong proof against Rewun Rershea, 
that a division 
and sopar ation had taken place ; ‘and ie ther 
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“. that it ‘vas a complete and ‘entire division, |. 


f “for ho limitation is-alleged. . 


And herein’ we agree ‘with Mr: Monckton, 
“that the fact of Rewuù Pershad not: having 
‘Specified. ‘any exceptions „to` the - partitién 
` being of the whole of ithe paternal property, į. 

_ is évidencs that there were no.exceptions. ‘+ 


“We think that, upon ‘a. considération of 
these i premises, we àre justified in - conclud- 
- ing, -if ‘such’: ‘conclusion - -be? necessary . for 
-the decision of: this .casé,. ‘that: a compléte 
“division and ‘separation. did ‘take.-place Be- 
‘tween Koonj ‘Behary and Mudun Mohun. K 


“It may bë well. ‘here, to" noticed’ another 
atgument which was: strongly préssed _ on 
“behalf: of the appellant. It was - said that’ 
‘the ‘widow, as heir, could tot. claim any 


property, of her husband which- was- not in, 


~ possessions at the ‘time - ‘of. his- death $° that 
the disputed, property" "WAS; at that ‘period: 
_ and for years ‘afterwards; in the possession 
-of Mehtaboo, and that,- consequently, Radha | 
: _Beeby can have-no claim: toit., fpei: p: 
The first observation which strikes us ‘a8, 
t this argument is that it was never‘distinct- 
‘ly. urged in the Courts ‘below, though’ it” is 
` frue that the’Pundit-of the Zillah Court of 
‘Allahabad makes it the pringipal foundation 
ve - of his opinion (page 88)... 


wats -There-i is hot the lenst N “to it ‘in| 


the opinion’ of the Pundit of the Sudder 
' Adawlut of Allahabad, not ‘in that of ‘the 
Pundit of the Budder Adawlut: of’ Calcutta, 
“nor i in’ the judgment’ of -Mr.-Monckton, ‘in 
which’ Mr. ‘Taylor concurred. „We think 
‘that it would. be impossible, : under such cir-. 
cumstances, for-us to reverse the decree of 
the Court below òn-that`. ground. „Indeed, 
: this-averment of the law is not even one 
of the grounds of appeal. ~ . : 


We have no. intention whatever to disturb 
the doctrine-of Hindoo Law that a; widow 
i succeeding as heir. to her husband, cannot 

recover property not in possession of her 

-husband. But we think that it has not 
` been, shewn in. this case that the disputed 
"(property - was., not in’ possession according 
-` to- the meaning of that term in Hindéo: Law, 


“nor that the doctrine applies to a property’ 


‘ where. the- husband- had :-a.. vested interest 
mag? a will” or deed, and the actual: enjoy- 

~ alent Uer eof- was postpoued during’ ‘the life 
‘time of another. 
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We proceed then to determine this. cage, 


on the assumption that there Was “a complete * 


division between the two brothers, and. - “that l 


ithe: law, as. to possession. by the. husband, 
does not, under -the existing giroirmstauces, 
bar-the widow’s- claim:. bs 

- Now, if ‘this be 80, _ we “think: Ta inè 
judgment of’ ‘the Court, below” must be ` affirm; 
ed in every view of the. case. It is admitted 
on all hands that Radha ‘Beeby" is thie heir 


of Koonj. Behaty, and that she: is entitled, . 


such, to all the property which, was not: “held 
in- coparcenary with Mudun” “Mobin. À 
disputed property was’ derived from: Fakir 
Chund, and whatever rights Beekhary” Dass 


iad ‘i in it are ` founded upon his deed or’. will. f 


The same observation applies to. any. rights 
whieli belonged to Koonj ‘Behary and Mudun 
Mohun. 


will, “then ‘we think ‘that it was divided 
property and never held by them ia copsirce- 


`: nary, and i in, that view the widow is entitled 
ras the heir to the divided, propery of Konj 


Behary. 
If the property be donier as, the” ‘pro- 


-perty of Beekhary Dass (a supposition , very 


difficult to be made) then we think that if, 
on his -death, it was held i in coparcenaiy.’ by 
the two brothers, it was divided and became 


separate by the division made  botween` the 


i " qs 


two: brothers, 

We do not think that this property” "was 
bequeathed. to the two brothers 28° joiut 
tenants. But even if it ‘were, we should i in- 
cline to the opinion that the division extend- 
ed to it. . We therefore come to. the. conclu- 
siou that, either the disputed -proferty was 


never held in joint tenancy, or that’ if so ~ 
beld, it was ‘divided, and consequently“ we” 


affirm the judgment, on the grounds taken 
by the Pundits in the Sudder Adawlat, _ and 


{and it must be affirmed with costs, 


t 
- 


The’ 


„If the disputed property be deemed’ ` 
to ‘be property given-or bequeathed to Koonj f 
Behary and Mudun’ Mohun by the “deed or 


adopted by the two Judges ‘of that -Court, 
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The 30th June 1840. vite 
: i | Present. o o- 7 
Lord Boigiom. Lord Taugdrle. Dr. 


Lushington, T. P, Leigh, Sir A iden 
and Sir E. Ryan, Oras : 


» 
ake 


Hindoo Law-“Sugoession: ` : 7 Ht ‘J 


On Appeal. from the Suddér Deivanny ` 
. Adawlut of Calcutta. 


Rany*Pudmavati, 
` versus j Pe Lo 
-Baboo Doolar Sing and others, 


‘The question being whether the successioa in this 
edse was regulated by the Bengal or Mithila Law,— 


HeEwp, in accordance with the Court below, after an exa--| - 


mination of the whole evidence; that the. Mithila Law 
was applicable, 


‘The Chancellor of bike’ Duchy. of Corn- 


wall (T. P. “Leigh).—Ix appears to their” 


Lordships in -this’ case that the mode; in 
which the respondents ‘have stated theft 
. case at the bar, makes 'it- quite unneces- 
sary to enter into” any consideration ‘of 
the: several questions which were. opened 
to the Court on’ the part. of thé appel- 
‘Jant. The respondents ‘now rest -their 
claim to this estate entirely as the heirs of 
Rung Lal-Sing.. They say that.Rung Lal 
Sing died intestate, and ‘that ‘they, the re- 
spondents, are his heirs, 
‘ward that claim iminediately upon tha death 
of Rung Lal Sing, that is, they claimed the 
property immediately upon the death of Rung 


Lal Sing ; and all question therefore upon the |- 


Statute of Limitations appears to us - to, be 
out of the case, so far as applies to the title 
-they set up as heirs of Rung Lal Sing, ` 
So again all question as to the . Property 
being auvestral or not ancestral, - and ‘as ‘to 
the family | boing divided or undivided, must 
be put out of consideration. The only two 
questions appear tous to be : first, did Rung. 


Lal Sing die intestate ?. and. ,, secondly, if he. 


died intestate, are the ane -his 

‘heirs ? R , i 
Witherespoct to the first. question; 

the. case was originally opened to’ ùs; 


‘factum ‘of the will appeared -to “have been 


Ww h en 


-proved in the-cause, and not to -have’ been, 
disputed by. any cross- -examiuation: of those- 


„witnesses who. appeared on the-part of. the 
appellant or otherwise.’ Under’ these oira 
cumstances it did appear tous: to -be .some: 


“what siugular that, merely “upon a general’ 


f presumption of fraud, the question as to the 


` 


rud TOUDE avta ua ene pa ve 


Collector, 


‘They brought for- - 


“the: 


i alidi o ‘of the: will Shonta have -been - decid- 


-ed against “them ; but it turns out now that 
no, „proper evidence was ever given in the 
suit,, upon the fact of that will being 
or. ùot being. genuine. , On, the death ‘of 
Rung Lal Sing- certain depositions wera, 


j taken, not, however: in this „suit, ‘but long 


before the” institution ‘of: this, ‘uit. 3. and it 
appears that they ‘were. taken for an, entirely 


distinct purpose, namely, ia oné ‘case, for 


the purpose of the proceedings going on in 
the Civil’ Court, and in the other case, for 
-the purpose, of the proceeding before the 
' The object of the proceeding ‘in 
the Civil Court was to substitute the. nama 


l | of the, appellant for the name of Rung Lal 


Singin all pr oceedings with respect. to, the 
zemindaiy i in the Civil Court. =. . 

‘The-ooject of the. ‘proceeding before the 
Collector was to havethe. name. of the ap- 


| pellant '. registered, instead of .the nanie of 


‘Rung Lal Sing, as:proprietor of the ‘zemin- 


dary. Now it seems that the Collector act- 


‘ed upon’the will, and that then the, Civil 
Court acted upon.the decision of the Collect- 
or The decision of the Collector, of. course, 
was not a proceeding in any Court of Justica 
at all ; it was not a judicial proceeding, and 


‘by the Regulation VIII of 1800, it is ex- 


pressly provided that the entry of the .Col- 
‘lector Shall not in any ‘degree “affect :tha 
“ rights of any party ‘whose name may be 
“ ‘régistered therein as the ostensible proprie- 


“lor of the land, or- whose name may: not 


“have been registered as the ‘proprietor, 
tt but who miny establish aright of property 
“in the Dewanny Adawlut or ‘other wise.” 
‘I-do not think it very -distinetly. appears 
whether the respondents had or had nof an 
oppor’ tunity of cross-examining the witnesses. 


_ ait, does not appear that they had, I think ; 


but they themselves presented a- petition al- 


leging that this will was a. fabridation, aud 
-praying that certain witnesses, whose names 
they m2htioned, might be examined to ‘prove 
the`fact'of that fabrication. What was dune 
upon, this, I think, does not distinctly appear 5 
but at all events it ‘was a distinet notice to 
tlie appellants! that: the respondents ‘alleged 


that will to-be:a forgery. 


‘ ‘When-the suit was brought, the“ iniy 
waè ‘alleged, and in this’ state ‘of things cer- 
taimly-it n was incumbent upon the appellant, 
“if she-relied upon that ‘which’ was thus dis- 
puted, ‘to produce clear-.and conclusive -evi- 
dence‘in favor of that instrument, But in 
fact “she produced no evidence Wwhatgger, 
‘that is-to say, no evidence which: af PCourt of 
Justice could in this country receive, nor 


x = 45 . 


‘<, order, in which, affer stating. “ that-the will 
ee ‘produced by the respondents is uot correct, 


z “éto-‘the plaintiffs « Aappellants)- by the 
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a any evidence. whieh could have’ much vasin | ed. Now this fact that the Mithila Law 
I thiuk, in any Court of Justice whatever. was to prevail, does not at-thot time appear > 
Te’ was, however, received below, and , there- | to have been disputed, for at -pagé 164 we 
fore’ I do.not ‘apprehend that we can. treat, dt- find the matter’ thus stated - by. the’ Judge -o 
“as hot “being. evidence: in ‘thé cause. : But’ Mr. Walpole :— $ Aai 
_ still it is evidence of such a’ character that. . “It appears by the ` papers: that the real 
“it appears to us impossible, for any Cone: tp ‘claim of the plaintiffs: is for the. estate of 
Fey: upon it. |“ Rung- Lal Sing, and’ that the ` estate ` of 

- Now, the Sudder “Court were of opinidii ‘t Ghureeb Das and others is stated’ only..to 

‘that the’ will’: ‘must be disregarded, and- on| tt trace the connection of . the ancestors, 
the- 9th; of May 1833, they pronounced ai | «The allegation of the appellants that- ‘thé 
_ Mithila Law is followed in their family, 
~“ appears to be correct, .and ‘is not denied 
“ by the respondents. , “It is therefore neces- 
“sary in this case to ascertain which of the 
| two and the third parties is-entitled to the 
estate of Rung Lal Sing, who died: unmar- 
‘-ried- and without issue by- the Mithila 
“Law.” “On the 26th December 1833 that 
decree was made, directing. the enquiry: as 
to who, according to the Mithila Lay, ` was Í 
entitled to succeed, which: law.-was to pre- 
_vail ; and on the 8rd of April 1833 an opi- 
pion in favor of the respondents was ‘given; 
which i is stated at pages 164 and 165. 
+ -Upon this the appellant presented a -peti-. 
tion, alleging that the Mithila Law did not 
|. prevail in her family ; ; and that was, as‘ far 
as I understand it, the first occasion on. which 
that representation was made, 


‘Thereupon, on the 9th of May 1833,. oh 
the decree which is stated in ‘page 64," ‘thie 
-Court of. Sudder remitted the case. to- the 
Provincial Court, treating the will ‘as- iùn- 
valid, and directing an enquiry into the fact of 
which law prevailed i in this family, * -A-‘vast 
deal of evidence was- ‘gone into,’ when ‘the - 
case camé before the Pootnea Court, “which 
had succeeded the Moor shedabad Court, and - 
necessary, for us to deal with. they decided that the as aN goveinéd “a 


"Phe: ivhole question ‘therefore is, Does’ ‘thie the possession. 
“Mithila Law. prevail in. this family to govern | ~ Against this decree ities. was an ‘appeal to 
the-descent of its property ; and if- it does, the Sudder Court, and.on the 15th of Janu. 
are , the respondents by-law ihe heirs ? ary 1888, the cause came before Mr. - Hard- 
Now the. pedigree is not disputed, and.we| ing, one of the Judges of that.Court. -What 
have, the opinion of all the law officers; that, | then took place-is stated ‘at page 196. - It 
according to-thnt’ pedigree, the - -respondents sets forth that, “in consideration of the 
_ are, by the Mithila .Law, the heirs in this |“ dispute and statements of both parties, and 
-case ; and there is nothing: ‘appearing in the è the nature of the case, it, is necessary ‘tó g 
cause against’ that, — a i . = “ ascertain, before the decision, wiftt were 

“Now, how does the. Mithila Law govern | “the customs aud rites, of marriages’ and 
* his case?” Upon. this point there appears: ‘cfdnerals deposed--to by the witnesses. of 
-to have been a most careful -enquiry in the | “:both parties; whether they were accord- 
Court below. “ing to law or not; the’ pleaders of ‘both 

>: The decree of the ‘Mootehedabad Court’ ae parties were therefore questioned, and they 
assumed. thatthe Bengal Law prevailed, and | ‘consented to refer the matter to the. Hin- 
upSh. this. thè respondent ‘appealed. fo tbe-| “doo Law Officer of this- Court. Orderéd, 
Sudder-, Court, which,- -upon hearing .thé “ therefore; that a copy of this proceeding 
cause, decided ‘that the Mithila Law prevail-' “ be gent, with the depositions of the witness- 





‘or ‘credible, and by the legal opinion of the: 
ca Ka :Hindoo ‘Law’ Officer of thig Court, it appears 
'& that the estate of Rung‘Lal Sing descends 


ant © Hindoo, Law; current in ‘the country. of 

dS “Mithila, and ‘that Pudmavati -i+ entitled 
“to the expenses. of-her -support and reliż 
ou gious ceremonies according to the usagé of 
i the family,” : .the „Court directed certain 
-enguities with respect to that laws - © -~+ 
„- Ibis said that that. or der, which was made 

‘oui the 9th of May 1883, was founded upon 
“ahe assumption of the invalidity. of that will, 
‘\ahd that that order not having: -been appeal: 
ed: from, the: question on the: validity of the 
-will-is not. now open. Now it does ‘not np- 
pear to'us’ to be necessary to decide that 
point, because: we are clearly’ of opinion that 
there, was.no.evidence before the Court upon 
which, they could properly. have acted: fo 
affirm the-validity of that will., , 

Pheu’ the fact of the will being out of the 
ease, “of “course it; bécomes unnecessar y -to 
eonsider whether, by the- Mithila Law, there 
“+ was a power of devising or not; and there- 
' fore the very, able argument addressed to the 
‘Court on behalf of thé appellant, it is “not 


1867.) <, ~frevy 


¢ es of -botir pai ties to. bit, - ‘with’ an order | 
* to make a full report, , in’ two weeks: from 
“ the date of receiving it, after” giving. fall 
* consideration to- the- depositions, whether 
“the marriage and funeral customs:And rites 
“of the Mithila Law stated’ by the--witnesses 
“ofthe plaintiffs to be obser'ved:in the famis, 
“ly of both’ partiés, can be: iinderstood:” ‘also. 
wi ot thé Nuddea Law ; and whether similar- ` 
`“ Jy the customs’and rites stated by the wit- 
“nesses of the defendant to be-according. to 
{the Nuddea Law, can be understood of the 
w Mithila Law.” : 

On the 17th of May 1838, the. officer mole 
is ‘report -in ` favor” of the respondents,- 
which is stated in page 228. The nppellant 
was dissatisfied with this report, which was 
merely a short statement of the officer’s: opi- 
nion being in favor of. the resporident, with- 
out going “into particulars; and‘on the- 26th- 
of June 1838; ‘the case came “before Mr. 
Halhed, another J udge, and-he directed fur- 
ther questions to be prepared, inorder ` fur- 
ther to elucidate this matter. - 

__A further opinion was then given by the 
Hindoo Law Officers, ‘and: that opinion, also 
was in favor of the respondents... 

. Upon this the. Judge of the. Sudder, Court, 
balora whom the. case origivally. came, was 
of opinion against. the opinion of the Court 
below, and it became necessary, as I` under- 
stand ‘the: practice is, to go to a ‘second Judge 
ot the Sudder Court ;, and accordingly it did 
go to a second Judge. “And then it appears 
that. he made a still further enquiry upon this. 
subject, after having called’ the’ pleaders' of 
Hoth parties (who appear in this case both’ to’ 
have been. Europeans), and he settled ‘the 

. question, it appears, in thoir presence, and it 
says, ‘* After which the pleaders and ‘agents 
‘of both parties said that they had nothing 
“further to represent.” And they ittust 
therefore be taken to have bothagreed | upon 
` those questions. >a 

The questions iù tliis case were or igihally 
prepared for thè opinions of.the Hindoo Law 
Officers, and it seems to have been consider- 
ed, justly perhaps, that, after: all that had 
passed; the Hindoo Law Officers having given 

. their ‘opinións ‘several ` timés, ‘it’would be 
proper to take the opinion of the’ officer’ of 
the“ ‘Lirhoot Court, “where * this” law ` pre- 
vailed. : 
, Those questions were ‘prepaid’ “aud: the 
officer of the.Court of ‘Tirhoot gaye. his’ an-, 
swers upon all those questions,’ and“ at “then 
came again before the Judge’ whô Kad sënt 
those questions for his information Upon, ‘the 
subject. 
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Councils +9, 


2 ‘ | 


“Nowa hose" PO were framed“ with a 


-view of? enabling the Court to judge, by thè 


‘answers to-the ` particular questions put by 
him; ‘whether, according to the ‘evidence 
‘which was- -before him of what appeared to 


‘have been the eeremonies used in this family, 


thé, Mithila Law, or thë Bengal Law _prevail- 


Sed.;" and he was éléarly “of * opinion | that ‘thé 


Mithila Law prevailed,. and‘donfirmed the 
Opinion of. the first Judge, aud the decision 
‘was finally, pronounced. ` . 

“Now, it is admitted that it is utterly im- 
‘possible for arty Europea’ Court’ to weigh 
véery-nicely-the’ effect: of. evidence.“of- ‘this 
kind as to particylar~ ceremonies, and the 


-iveight which is to be due to those particu- 


lar -ceremonies as’ “establishing: the’ fact of 
one law prevailing or-the other ; and there- 
fore. the learnéd Counsel at’ the bar - have 
very naturally and ‘very ‘properly abstained 
from -going into any minute examination 
of:the evidence upon ‘this point.’ ‘The ques- 
tion therefore for us is:—Is there- evidence ` 
stated ‘before us which shows that the opinion 
which -was-come to, after repeated investiga- 
tion and after taking the opinions-of the 
various Jaw officers of ‘the Courts,-all of them 
concurring. in the same’ conclusion, is an 
opiniu bý which we should be guided ? - 

- Now, certainly, so`far from there- being 
anything in -the facts before: us which is 
| inconsistent with this, the most- important 
fact appears to us to be consistent with i li, 
and only consistent with it,- > 
~- On the death-of Sobhe Sing, Pohput Sing 
and Rung Lal Sing, being his sons, became 
joint proprietors, and etitered into possession 
of this estate. Pohput Sivg: died, leaving 
à widow, and, according to the Bengal Law, 
as I. understand’ it; thè widow of Pohput 
Sing, would have been entilled, under those 
cifcumsiances, to ‘succeed to ‘thie Share. of 
Pohput’Sing, her deceased husband, for her 
life.: And accordingly, - certainly, if was 
understood, from.the original , statement 
of-the case that, upon the death of Pohput 
Sing, she ‘did so succeed to her” husband’s- 
shire, and’that she camé into’ possession of 
the’ other half of-the estate upon: the ‘death 
of Rung Lal Sing: `; 

-But the evidence, upon examination; turns 
out tobe quite the reverse; for it is clear 
that--Rung~ Lal’ Sing, upon the “death of 
Pohpus, Sing, presented - xw petition, stating 
his title as a-title to, the .whole estate, ‘and 
that he was let” iàto- possession of it, aud 
that she: was entitled to muintenarice gut 
of it, -according to the Mithila Law? and 
that maintenance was preserved to her. - 


Lry 


- Again, upon the death of Rung Lal Sing, 
the appellant herself presented a petition, 
and she claimed, as successor under the will, 
the whole of the property of Rung Lal Sing. 
~ It seems, therefore, clear that, upon the death 

of Pohpuf Sing and upon the death of Rung 

Lal Sing, the succession was regulated by 
the Mithila Law, and not by the Bengal Law. 

That was entirely in accordance with the 

result, to which, after an examination of the 

whole-of the evidence, the Court below has 
come ; and we are of opinion that that decree 
is perfectly right, and therefore that it must 
be affirmed, and affirmed with costs. 

. Lord Brougham. —It is impossible to 
praise too highly the great care which the 

Court below appear to have taken in .obtain- 

ing the best possible information upon the 
subject——a' somewhat nice and intricate sub- 
ject—of the customs and ceremonies govern- 
ing this case. There were three or four 
separate enquiries, giving the parties the 
fullest opportunity of suggesting questions 
and directing further enquiry when the re- 
‘ ports were not sufficiently decisive; and it 
was found that the parties were quite satis- 
fied with the nature of the questions that 
„werc laid before the authorities. I never 
saw a case better sifted than the present, and 
it certainly affords the Court great confidence 
in coming to the decision which it has: now 
© pronounced. 
Decree affirmed with costs. 


. 


The 16th December 1847. ` 
Present : 


Lord Brougham, Lord Langdale, . Lord 
+ Campbell, Dr. Loshington, T. P. Leigh, 
and Sir E. Ryan. 


Hindoo Law—Succession. 


- On Appeal from the Sudder Dewanny y 
Adawlut of Calcutta. 
Rany Srimuty Dibenh, 
versus 
Rany Koond Luta, Rany Rung Luta, and 
others, 


” The question being whether the descent in the family, 
in this case was to be regulated by the Dyabhaga or the 
Mitakshara.—HEwy, upon the evidence, that the Dya- 
bhaga applied to the decision of the cause. 

Lord Langdale-—Tuis is an appeal from 
a decree of the Court of Sudder Dewanny 


tha "YBERLY .REVORTER. 


“from Anund Lal Khan. 


COURCt LYOL Vil. 


Zillah of Midnapore eu Mohun Lal Khan, 
deceased. i 

The appeal is paika by the widow 
and representative of Kundurp Sing, against 
the two widows and representatives of 
Mohun Lal Khan and others: ‘The case. is 


| as follows :— 


On the Ist of July 1800, the. Rany See- 
roomany being the sole possessor of the 
zemindary in question as the surviving widow 
aud heir of her deceased husband, Raja Ajeet _ 
Sing, who died in 1754, executed a. deed 
purporting to be a deed of gift of the zemin- 


-| dary to Anund Lal Khan., 


The gift was opposed by Shamanund; 
Gujraj, Roop Churn, and Ram Churn, who 
claimed’ to be the heirs of Raja Ajeet Sing. 
They’ presented a durkhast in support of 
their opposition. But the durkhast. was 
rejected, and the donation was registered 
and proclaimed. 


The Rany was herself a party to this 
proceeding, and in her answer to the op- 
position, admitted the gift which she had 
made. But some time afterwards she com- 
plained of and disputed the deed, and in 
1806 she commenced a proceeding of her 
own to recover possession of the zemindary 
In this proceeding 
she was non-suited, but by leave of the 
Court she commenced a proceeding to set 
aside the gift on two grounds: first, that 
it had been obtained from her by fraud ; and, 
secondly, that it had been executed without 
ihe consent of the heirs of Raja Ajeet Sing, 
her husband, and of her guardians. 


In the course of these proceedings, it 
was held that the male heirs of the Raja. 
Ajeet Sing were the guardians or protectors 
of the widow, but that the mother’s 
brothers’ sons of Raja Ajeet Sing were the 
heirs expectant or presumptive to the ze- 
mindary. And by the decree of the Sudder 
Dewanny Adawlut, dated the 3ist ‘of 
August 1812, on the appeal from the decree 
of the first Judge of the Calcutta Provincial 
Court, dated the 30th of March 1811, it 
was stated that it could not be ascertained - 
whether the deed of gift was obtained -froni. 
the Rany by deceit as she alleged ; but 
that it appeared’ by a bewusta of a pundit 
of the Court, and the text of the sastras . 
cited therein, ‘also from the tenor of the 
lith Chapter of Dayabhago, . which was 
the most reputable of all the pothees in 
use in Bengal which are observed in 


Adewlutpf Culcutta, dismissing the suit of | the families of the litigating parties, that, 
` Kundurp Sing, decensed, for the recovery of! after the death of Raja Ajeet Sing, his 
a zemindary of four pergunnuhs in thet relatives descended in the male line. who 
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were living and - capable’. of taking. care‘of | death,: aes had executed. to` him a deed of gift 


* the “Rany, were Pirbhoo, that is, 
‘guardians ‘or protectors, and. that without 


their advice and. consent, ‘she had not, -ac-: 


cording to' the sastras, the power of making 


a gift to any one of the zemindary left by |: 
her husband.. It was further stated .that 


although, agreeably’ to: the- sastras in use 


in ` Bengal, -the _ persons: -who-claimed:to:be 


male heirs.of Raja Ajeet Sing could “not 


be considered -his heirs when “opposed to |. 


his mother’s brothers’ sons, and although 
Mohun Lal (claiming under. Anund Lal, 
and then défendant) had -produced deeds 
purporting to have been’ executed in his 
favor by some of the persons-who repre- 


sented mother’s brothers? sons of Raja Ajeet 


Sing, yet’ there was not proof either of thé 
permission of his- relatives, descended 
the male line, or of the approbation ‘of -all 


the relatives descended’ from- the mother’s. 


brothers’ sons; and- the deed itself did not 
show that any-one ‘of them had-approved | ' 
at. the time of the execution ; and for these 
yeasous it was “held ‘that’ the deed was" not 
valid, 7 

- From’ this decision Mohan Lal appealed 
to England. - 


There’ being no question as’ i the sastras |` 


‘in use in, the family, ‘the opinion of. the 
Judge that. the deed was not valid without 

_ the consent-of. the relatives descended in the 
male line. as guardians, .and that the con- 
currence of the. heirs (the descendants of 
mother’s: bothers’ sons), at the time of exe- 
cuting the :deed, ` was necessary to the va- 
lidity of the deed, were, the principal points 
upoh which the decision, „adverse to Mohun 
Lal, was founded, “and must have been the 
‘grounds of the appeal, . 

The appeal was not prosecuted; and tlie 
death of the Riny (which sodn afterwards 
took place) lee rise toa new elim i in new 
circumstances. 

The .estite was in the poseenston of the 
Collector of Midnapore, or of the Court of 

. Wards. . 

Independently of any deed of gift, ihe 
descent was ¢ast upon tho. heirs of Raja 
Ajeet Şing, which, according to the Daya- 
bhaga, and the sastras in use ‘in Bengal, 
were the -descendants of the ‘mother’s 

- brothers’ sons, but which, according to the 
Mitakshara, , were the male: descendants of 
a distant ancestor of: Raja Ajeet Sing. -* 


The Rany diéd on the 17th- September 
1812.. Immediately ‘afterwards, ‘Kundarp 
Sing,. who is now represented by, the. appel- 


lants, alleged that,, on the ay before, her | 


-~ her’ 


in: 


of- the. zemindary ; and he, as donee under 
-that deed, > and “also alleging himself’, to be 
‘the heir-of Raja Ajeet Sing, ‘claimed to be 
entitled to the possession of the zemindary. 
-Mohun Lal ‘Khan ‘also claimed to be entitled 
to the. péssession, founding. his claim : on the 
.deed of gift, ‘to him, ‘and the confirmation of 
it’ before that “time by all the persons whom 
he alleged to be the heirs of Raja Ajeet Sing. 

Ou the ` 25th of September 1812,, it was 
ordered by -the Court of Zillah. Midnapore, 
‘that Mohuns Lal Khan and Kundurp Sing, 
and any. other persons having. claims to the 
possessson of the zémindary, either ' by in- 
‘heritance or any: ofher right, should present 
petitions to the Judge: ofthe Zillah. . 

° Mobun Lal and Kundurp Sing ‘and others, 
having accordingly presented their petitions, 
the. Judge. ‘proceeded to ‘a summary trial 
thereof, ‘and; on the 24th -of December 1813, 
tecorded: his opinion as, follows :— 

' First; that the deed under which Kundurp 
claimed was fabricated after the death of the 
Rany, aud- that the right of Kundurp to the 
property was not proved or established, either 
by the deed- or-by hereditary melt nocording 
to the sastrad. 

Secondly y, that aecording to the bewdets 
entered in the decree of the 3st’ of August 
1812, the sons of the biothers of the mother 
of Raja Ajeet Sing were his ‘heirs, and after 
the demise of the Henny. entitled to the 
zemindary. 

_, Thirdly, that those heirs had E 
their hereditary, rights .in the property to 
Mohun Lal. But, “four thly, notwithstanding 


- these circumstances, the appeal of Mohun 


Lal-to England being pending, the Judge 
thoughé ‘it proper that the zemindary ' should 
remain in the custody óf the Court of Wards 
until the Appeal, to eee. should“ be de- 
cided.. ` ` 


But, this nioaded tiie being T to 
the Court of Sudder Dewanny. Adawlut for 
‘information and ordérs,' thas Court, on the 
14th of February 1814, after noticing the 
reasous for not prosecuting the appeal, and 
that the authority of the Court of Wards had 
ceased, considered it to be right’and pr oper, 
that the Judge of the Zillah Court should give 
effect to his summary ‘decision, and if, on 
consideration of the particulars ~set forth in 
his proceedings of the 24th, of December 
‘1813, he -conceived Mohun Lal to. be the 
person entitled.to, andthe malik of the ze- 
mindary;- and if Mohun Lal. were able to gjve 
security for conforming. to the decrges of the 
Court on other claims, the J udge might with- 
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> draw the zemindar y from the custody of ‘the | it had been genuine, it could have no “efféct, - 

“Court of “Wards, and put it into the posses- for want of the consent ànd concurrence’ of *., 

‘ sion ‘of Mohun Lal. . ‘heirs. And considering’ the plaintiff's ‘claim, ` 

.- Mohup Lal obtained possession in the re-| in the.chardcter of heir of Raja “Ajeet Siug, 

r. Bult of “these proceedings. :Kundurp ap-.] he stated it to be clear that; if -in this suit 

r pealed to` the’ ‘Court of. Sudder Dewanny the Dayabhaga and other sastras ‘current 
' Adawlut,; and continaing - to claim both as’! in- Béngal were the test, there was no -doubt 
' donee under this; deed and also as heir of tas to the. right of the. defendants. But that, 

: Ajeet Sing, prayed a review-of ‘the judgment | on the. other hand, if. the judgment.,.were- 

`Z. against him. But the Chief Judge of the conducted -with reference ‘to ‘the’ Mitakshar‘a’ Sant 

Conrt, of Sudder Dewanoy , Adawlut, onthe | sastra and other books subordinate ` theret, 

_ 12th of September 1815, “considered that, as, | the right of the. plaintiff preponderates _ over ne 
“in the summary décision given’! in the cause, that ofthe defendants. 2 
“permission was granted to -any persom who - And on a.consideration of the whole cise.. 
had, according to the_-sastras, claim to the, the ‘Judge expressed. his opinion that “thè” 

i zemindary left. by. Raja. Ajeet Sing, to sue for.| alleged rights of the plaintiff had not in any 
the samé in the Provincial’ Court, in ordér| way been proved of established $ and- he / 

` ‘that, after a füll and final enquiry, ascertain: | ordered that the plaintif’s’ suit’ ber dismissed .. 

-` ing at the same time the ‘rule observed in the | with costs. .” Ld 

- - family and. the sastras that are in. foree, the] From this decree the plaintiff énodeled b Ez 

"u vight-be-awarded to the rightful owner, it} the Court of Budder Dewanny Adawlut. , ~ 
7 avas not. necessary -or. useful to make’ any | The appeal was heard before. Mr.. Ross, and ute 
„fur ther investigation in the summary. cause. | on:the'30Oth of October 1830, he ‘pronounced 

. + And-the’ petition of the Appellant, * praying | his decree, and thereby, after referriug: to 
. for a review. of. the decision, ‘was. not àl- : {the evidence and the bewustas-~of ” the a 

‘lowed... < | pundits, he dismissed the appeal of tha CZs 

‘In conseqnence of this ‘eciaion Kundprp, plaintiff and affirmed the decree of the Pro- 

“in November -1815, ‘commenced his action | vincial Court dismissing -the- bill. From ` 

‘against. Mohun Lal and - ‘others, in the Pro- that decree the present appeal i is: presented, . 


l oul a dares to`recover posses- | < There were three .questions in tie éause s <., 
Rono rsé, was the plaintiff's deed of gift genuine’? 
` He claimed, as before, to be entitled under fire, was if genuine, was it valid? thirdly; 


- the deed of gift of the: 16th of September | x > d not valid, wis the lain 
1812, and also as.heir by descent in the male a hele?” a oh 


`. line. He admitted that he iad four uncles |‘ 
who were more nearly related .than. himself, |` But as the:validity -of the deed,“ even if > 
` but alleged that they were satisfied with his |it was genuine, depends on the concurrence , 
being propri ietor of the zemindary, and had of the heirs, the two last questions- depend 
upon the singlequestion, who were the hèirs ? 


gned IL thei ae 
ERTA aeee a a | and if the persons alleged by the plaintiff 


ghts to: the emindar 
ira Lal, ty his AA alleged that | to be heirs were not heirs, the deed, even’ 


the deed of, gift, under which Kundurp; the jif genuine, would not be ‘valid. For this 
plaintiff, ‘claimed, was a forgery, and that, | reason it is not strictly ` necessary for us’ to 
‘according to the sastras, the plaintiff ‘gould | give any opinion upon the question. wae 
not in any way be entitled to the zemindary ; | ther the deed was genuine. -> ~ - 
„and he insisted i in substance that the sastras|- But considering the cireumstances in ‘which’ 
in use in Bengal, and not. the Mitakshara, | the deed is alleged to -have been executed 
were the authority accordivg to which the .by the Rany on “the day before her death, 
„persons who were the heirs of Raja Ajeet | tie witnesses stated to have been then present, 

- Sing were to be determined. ‘| the length of time duiing* which Kundurg, 

` The suit was the subject of great litigation; thoagh « often called upon, neglected *to pro~ 
‘many witnesses were examined, and the| duce the deed, and the whole.of the evidence: 

“reports: or opinions of several pundits Were | in the cause, we think it right to state ‘our: 
faites and considered. _ ^ concurrence in the opinion “which has been - 

“The decree of Mr. Turnbull, in the -entertained by every Judge who had con-. | 

Provincial Court, ‘was ‘pyonounced | on the 21st sidered the case, that the deed i is not genuine 
of February 1826. - He determined that the | but a ‘forgery, and consequently that -the' 
clin of tho plaintiff, founded on the deed plaintiff could establish | no chim under 
oe ae sould not be supported; and w if it } 
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The question -whéther thé descent ‘in, this ` 


family-is to be regulated "by the “‘Dayabhaga 
and the sastras in’ use i Bengal, or by -the 
Mitakshara,..is really the. only lone > 
considered... 7 0° 27.3 ia 
Now igi the loiig litigation. in whieli. ‘the 


Rany Seeroomany, under whom ’Kundrup 


claimed’ as donee, was ebgaged with.‘ Mohun 


Lal, it was, without any objection on- her 


part, allowed by her vakeels, and assumed and 
held by. the Court, that the descent of this 
zemindary was regulated by the. sastras in 
use in Bengal., The whole proceeding was 
couducted on that footing, and the decision 
iv favor of the Rany- was founded ‘ ex- 
pressly on the ground. that, the, deed then 
in question was ‘executed without the con- 
currence of the descendants in the male line, 
who. (though they were fot heirs) were 


- guardians or protectors of the widow. 


i cause. “Aid we shall theréfore-report to Her 


After the ‘death of -the Rany; Kuudurp 


` himself alleged that the suit between Mohun 


Laland the Rany had been‘ decided in her 
favor agreeably to the-sagtras and the cus- 
toms of the family jand iù'the present ease 
it was shown that’ decisions affecting lands 
in Midnapore were founded si the sasiras 


in use in Bengal Several bewustas in other 


cases were produced ; and from the bewus-- 
. tas obtained in this cause, and the other evi- 


dence on behalf of. the defendants, we think | 


tliat, although the evidence is in some re- 
spects inconsistent, there is, on the whole, 


quite sufficient reason to conclude’ that “the 


: -Dayabhiaga, and not the, ‘Mituksliara’ sastras, 


Gught to be applied to the decision of this 
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Hee ee The 7th December 1847: 
f + i- Present © et eet: 





ge ae a oy i ` A fp t + 
Lord Langdale, - Lord. Campbell, | Dr. 
‘.Lushington, Te P.- Leigh, Sire A. 
` Johnston, and Sir B. Ryan. aee l s 
| Confiscation :(Regulation XI. 1796)— 
- Joint Hindoo Family — Ancestral 
Property —Widow: ` fo pig pa : 
On Appeal from the Sudder Dewanny 
© o, + Adawlut of Bengal. =" f 
. Mussumat. Golab Koon war aud others, 


ay 
a 
; versus ; ) ' 
The Collector“ of Benares. 
| > Under Regulation XI. 1796, the Governor-General in 
Council could .pronounce an order of confiscation in 
cases òf persons charged’-with offences of. a ‘criminal 
nature who should abscond or conceal themselves so 
as not to be fowad upon “process issued against them, 
After the issuing of the attachment by the Court and 
the subsequent declaration of forfeiture, everything 
previous ‘to the attachment must be presumed to hava 
“been regularly. and legally done unless such presumption 
were rebutted by sufficient evidence. , Se 
Where a forfeiture was declared against three of four 
brothers constituting # joint undivided Hindoo family, 
| Hero that the forfeiture did not eure for the -benefit 
of the fourth brotfier, nor did it affect the rights of the 
fourth brother who was entitled to his fourch share in 
all the ancestral property -of the family, and that the 
widow of the ancestor was also entitled to maintenance, 
Lhe Chancellor of: the Duchy of Corns 
wall (T. P. Leigh).—Tue suit in this case 
was brought for the recovery of large estates 
in the province of Benares which’ hud been 
seized by “the -East ‘India Company on the 
gtound of a'forfeiture alleged ‘to have been 
committed by the owners." A 
The appellants who claim: the estates are 
the widow and three surviving sons of Ujaib ; 
| Singh. The-respondents' ‘are the -Collector 
of Benares, defending the suit on behalf of 
the Compauy, and Rajah Oodit Narain Sing, 
to who a part of the confiscated: property 
has been granted. © > > ee fees 
Ujaib; Sing appears to have held, under 
different grants from the Rajah of Benares, 
very extensive estates. These estates, ora 
great part of them, were in his lifetime 
i í rsan Sing. 
In 1766 Ujaib Sing died, leaving the ap- 
pellant Mussumat Golab Kootiwar his widow, 
and Sheo Pursau Singh, and tho appellanta 
Sheo Ruttua, Sheo Uinmur, ‘and’ Kampta 


“.. | Persad Sing, his’ four sons, surviving him. 


Majesty, that'in our opinion the appéal ‘ought 
to be dismissed; and the decree of. the Sudder 


Dewanny, Adawlat affirmed with costs. 


Decree affirmed with costs. °° o 


Ju. 1799 an insdrrection ‘broke out in 
| Benares, in'which the three eldest sons: of 
Ujaib Sing were accused of being implicated, 
sthe fourth; Kumpta Persad, being then a’ 
minor.” The“ supposed delinquents -' were 
summoned to appeay and ‘inswer the charge 
against them, but they abeconded and jcould 


: 48: 


Fa thè, ame of -Sheo Pursan Sing were confis- 


% to-a heavy.: mortgage made by Sheo -Porsaa 
`.. Sing ; and om the. death of: the Rany, in’ 


« 


.. plaint states the whole of: the confiscated 
- property, to have been the ancestral property 


“ ander. ‘the order of- confiscation, and after 
a variety of proceedings not necessiry to: be 


_Ummur Sing to- be forféited, and directing, 
the Collector. 
“subject to the disposal of the Government. 


` Rajah, Oodit Narain Sing.. : 


: _ Keonwar Presented a. petition ‘tothe Gov- 
~ ernor-General for a, restoration to her of 
~ the -Gonfiscated estates, which’ she, alleged 
` to~ be her hereditary property : 
_referred_«by thé. Governor-General to- the f 

$ "Cont ts :of Law for the establishment of any 


‘Court of: Benares . the plaint which is the 


enjoyed after the death. of Ujaib. by tlio: } 


ee plaintiff nnd her sons, and- prayed . that it 


- suit, ` though: 
` etime to. have “concurred : -with the -plaintiff |- 
` l fay presenting’ petitions to -tho Court- in’ 


' gtated, the case came, on the Tdth of Augusi 
(816, .. to be, heard: before Mr. Courtney, 
Sinith, . 


“consider, ed: that the confiscation: was founded 
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not- be found. After ‘certain proceedings 
had taken place, the regùlarity of which is 
disputed hy the appellants, an order was 
pronounced by the Governor-General ‘in 
Council on the. 30th -of January ` 1800; 
declaring “the -estates of the’ Baboos Sled 
Pursan Sing, Sheo Ruttun Sing, snd Sheo” 


‘of: Benares . to bold them; 
. Under this order ‘all the . estates held ‘in 
cated. _ A’ portiofi, ' consisting of the Per-. 


gunna, “of Kole: Usla, was ‘granted to the. 
Rany Golab Koonwai’ fore her life, subject” 


1805, this part of the property was granted 
‘on-the-same terms-to her son the respondent, 
In’ 1803--the appellant: Mussumat Golab 


she was 


elaim whicli sbe might have. 


` In 1810, with the ‘ganction of the East |. 


India Company, she filed in the Provincial 


foundation of the present proceedings. This | 


of: her. Inte husband, Ujaib Sing, -though 
transferred into, the name. of Sheo Pursan 
Singh, his eldest son, and to have been 


might be restored to:the plaintiff. . 

Be It does not appear. that the. other. appel; 
‘lante- ever .became per sonalty parties ‘to this 
they- “seem from time . to- 


incidental matters. - 


-The defendants relied- upon their. ‘title 


“Mr. ‘Courtney’ Smith ‘appears ` “to- ave | 


on acts of rebellion supposed „to have -been 
committed by. the- sons of Ujaib Sing; and, 
ao preof s of any-sue ch acts was to ber found, 
-he was of opinion that the confiscation was 
entirely ilegal ae held that the whole | 
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property was to be considered as belonging, - 


to the widow and sons of Ujaib Sing, and: 
he decreed that it should be reserved’ to 
them accordingly. . 

It is obvious that af this time the- real 
nature vof the case. was not- understood. 
The. confiscation was nòt founded óm -aŭy- . 
supposëd act of rebellion, bat on the failure 
„of ‘parties summoned to appear, to comé-in 
‘under. the summons, and which failures was 
‘alleged to empower the Government, under 
the “terms of the Regulation” after stated, t 
-declare n forfeiture. t are 

It may be observed that, even Lif the foande 
ation of the.decree had beeu sound, it. was, 
very, singular in form.- For, supposing the 
` property ‘to have belonged. to the sons ‘of 
Ujaib, not one of them wasa purty ‘to the 
guit. ` It- did not appear whether. Pursan 
Sing was alive or dead, and the decree -was 
made at the instance of a party who. had. no 
title im favor of persons who, if they-had, 
a title, were not parties. 

:: We advert to the form of -the procéed-. 
figs) “not: because our judgment will at all | 
turn upon it, but because it will be found, ` 
material with reference to-one of. the points 
urged- before us at the- héaring. & 

From this decree there was an “appeal” ‘tov 
the Sudder Court both by the Collector and 
| by the Rajah. - The Collector in his petition 


~ 


of appeal- -did not object to the decree, so e 


ar ‘as it restored to. Kampta Persad any’: 
-property belonging to Him, but it required . 
only that what did properly elon: to. him 
should be ascertained. ` 

‘ Although the. three sons of Ujnid. Were’, 
“not parties to thé origival suit; they became. - 
parties to both appeals and put in. joint- 
answers with their mother Mussumat Golab 
Koonwar., In both these documents, all the, ` 
property in dispute is -claimed -as ancestral, ` 
pr operty. which has come.from Ujaib Sing.- 

In the course of .the proceedings in the 
appeal, the grounds on Which- thë confiscation. 
-had proceeded were further- investignted.,| 
Additional evidence was produced, ‘ind: the 
niture of the.title, under: which the various 
-portions of the disputed property ` had. ‘been 
held st the. time of thé confiscasion; was `- 
examined, and: on: the 9th- of © November, 
1819, the decree of. the Sudder Court, NOW. 
. appealed from, was pronounced. 


By this decree -the Court reversed Ae a 


} judgment of the inferior Court, and, holding. < 
the confiscation to -be: valid, decided ‘that “it. 
took effect as to all the estate and interest 
which Sheo Pursan Sing: and Sheo Rutton ` 
and Sheo Vrana Sing, hadi in the property 3 5 


, 
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and it then “proceeded to declare in what. 


parts of the property Kampta Persad was to. 


be held to have an ‘interest, sand directed 
such property to be restored -to him. But it 
took no notice of any right of Mussumat 
Golab Koonwar to maintenance, a right 
which does not appear from the- proceedings 
to have beeu adverted to, : : 
- From this decree the “present: appeal is 
brought. It has been contended before us 
by the appellant :—Firsé, that the Govern- 
ment həd` no authority to pronounce a 
senteuce of forfeiture in this case, even if all 
necessary forms had been observed. Second: 
ly, that al] necessary forms were not observed. 
Thirdly, that if the sentence were valid, 
the forfeiture would enure for the benefit, 
not of the Government, but of Kampta 
Persad. Fourthly, that all the property in the 
name of Sheo Pursan ought to have been 
treated as an ancestral property. Fifthly, 
that if not, the four brothers constituted 
an undivided family, and that all the acqui- 
sitions of Sheo Pursan would be part of the 
joint stock. “And, lastly, that at all events 
Mussumat Golab Koonwar was entitled to 
maintenance out of the whole of the property” 
of Ujaib. $ Í 
The first question depends on the Regu-. 
lation XI of 1796, printed in the Supple- 
mental Appendix. That Regulation provides 
for two cases :— i 
First, resistance to process of the Courts. 
Secondly, for cases of persons charged with 
offences of a criminal nature, who shall 
abscond or conceal themselves, so that, upon 
process issued against them, they cannot be 


_ found. 


The present case comes within the second 
class. The provisions are, in substance, that 
in such casés proclamations shall be issued 
by the Magistrate requiring the absent party 
to appear to answer the charge within a 
period not less than a month: In default of 
appearance, if the absentee be a- proprietor 
paying revenue immediately to the Govern- 
ment, the Magistrate ‘is to order the attach- 


-ment of any lands of the absentee within his 


jurisdiction by issuing his precept to the 
Collectors of the District, directing him to 
attach the lands and hold them till further 
notice. i ig 


Then follows the sixth and last’ Clause, 
wkich is in these words :—“ Should the ab- 
“ sentee neglect to attend for a period of six 
“ months after the lands have been ordered 
“ under attachment, the Magistrate is to re- 


“ port the case'to the Governor-General in. 
" Council, who will pass such order upon it 
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and upon the future disposal of the lands: 


‘í ns he may judge proper.” 

No words can. be more genéral and exten- 
sive than these. Butit was agreed that they 
could not be intended to include a forfeiture 
or confiscation of the lands, because in thé 


‘other case provided for by the. Regnlation, 


namely, that of resistance to process, for- 
feiture of the lands is expressly enacted. _ 


The two cases are obviously very different. 
But it will be found on examination that the 
terms of the enactment applicable to the 
first case confirm the construction which we 
put upon the Clauge now in question. ` > 


“In case of resistance to process, the Magis- 
trate is to declare the forfeiture; but that 
sentence is to be reviewed by the Nizamut 
Adawlut, which may either confirm or 
modify it. .If confirmed, the proceedings are 
‘to be’ transmitted, before the sentence is 
carried into execution, to the Governor-Ge- 
veral in Council, “ who will finally deter- 
“mine whether the sentence of forfeiture 


“* shall be putin force or commuted to a 


“ fine, or otherwise ; and who, whenever he 
“may order the land or lease of the offender 
“to be forfeited to Government, will at the 
“snme time cause the necessary instructions 
“ for the future disposal of the land to be 
conveyed to the Collector through the 
“ Board of Revenue.” These words are 
substantially the same as those of the 6th 
Section. We have no doubt, therefore, of 
the right of the Governor-General in “Coun- 
cil to pronounce an order of confiscation in 
such cases as the present. 


But it is eaid that the , proceedings were 
irregular. Now it is not dispnted that pros 
cess was issued against the parties, that they 
absconded, that their lands were attached by 
the Collector under an order from the Magis- 
trate, that six months elapsed without their 
appearance, that the case wns reported to 
the Governor-General in Conneil, and that a 
sontence of forfeiture was pronounced. But 
itis contended that the attachment ought 
ouly to have issued after certain proclama- 
tions had heeu made ina particular form aud 
witli certain ceremonies, nnd that there is no 
evidence that those forms and ceremonies 
were strictly observed... We are ef opiuion, 
that, after, the issuing of the attacliment by the 
Court and the subsequent declaration of for- 
feiture, we must presume all things previous 
to the attachment to have been regularly and 
legally’done, and that there is no @ufficient 
evidence-fo rebut that presumption, lt is 
unnecessary, therefore, to -consider what 
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l right have been the effect of any such ir- 
see if it had been proved to exist, 


* The next proposition of:the appellants 
i waa a very singular one, namely,. that the 
forfeiture. declared against three. of the 
' brothers was to enure for the benefit of the 
fourth, in direct opposition.both to the letter 
‘and spirit of theyRegulation, which de- 
clares > that „the for feited. lands shall be: 
at the disposal of the, Governor-General in, 
Council : 
was advanced: i in support of such ‘a proposi- 
tion, and it, is, obvious’ that it cannot: bé 
maintained. i 


An opposite y view of tha subject appears 
to have been. suggested by the Commissioners 
in the course of 
these proceedings;. namely, that when the 
Government has made grants to’ individuals, 
„as in this. case to Sheo Pursan Sing, the’! 
whole property granted to him. by the 
Government ought to, be held forfeited by 
his. delinquency, “without regard to-the rights. 
‘of partjcipation in the property. which might 
“belong to members of his family. No such 
question, however, has been raised- in the 
course of these proceedings. On the con- 
trary, the decree affirming the rights of 
Kampta Persad, as far as his share is eon- 
cerned, is not objected - to. That question, 
' therefor ©, is not before us. `: . Í 


. The next point for consideration is 

~ whether'‘the decree has: given to Kampta 
Persad all ‘that he was-entitled-to, assuming 
his inter ests to be unaffected by tig forfeit- 
ure. + 4 i 





' -Ehe ‘decree proceeds on the principle of 
giving him all that appears to have beon 
held in his own name,-and the fourth of all 
‘that the Court considered to, have beeu tlie’ 
micestral -property of the “family, —to have 
pans, in short, from Ujaib Sing. 


„Itis said that hé ought to have ‘had 
bne- fourth of all that was, “held. i in the name’ 
: of Sheo Pursan,—jfirst, because all should’ 
have been treated as ancestral, —secoidly, | 
` because, at alb events, . the’ brothers consti- 
_ tuted an undiy ‘ided family; nnd therefore hè 
ivas ‘entitled to a share of the whole, whether 
„Ancegtr al or NOG, 


‘Upon ‘the: second poirit: it may be snfficke 
ent to observe that-no.such. case is -made «in 
hny part of the proceedings. The. suit. “in 


SS which the present appeal i brought: was 


LMituted by -Mussumat Golab Kéouwur 
alone, claiming the property : which liad 
' þelonged ‘to. jade Sing, and that- case.. is 
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adopted by the other appellants when they. 
became parties to the proceedings: - ‘No 
‘other title is wet up, 
takes under this decree the whole~of.the 
estate held by him in his own name. >; o 


‘The ‘question, then, i is whether the ‘decree. 
dught to have treated as ancestral” property, 
the, whole of what was granted ‘to -Sheo 
Pursan, or a larger portion of it than is ‘no-. 
tünlly so tieatéd. 


These are questions o on which it is ne 


í possible for’ this Court to come to a-very gatis- 


factory conclusion, for it depends upon the 
usages prevalent in the country and thein- 
ferences to be drawn from documents, natur- 
ally informal, and in-which it is very difi- 
cult to trace the identity of the property. 
In some of these documents the grant is 
made to Ujaib Sing, in others to Ujaib’ Sing - 
and his children, or with other words indicat, 
ing a continuance of the estate in. his. fami; 
ly “after his death. In some .of them, . pro- 
perty is granted to, Sheo Pursan or., Shoo 
Pursaw and his children, which never ap- 
pus to-have been held by Ujaib- at all. - 


- The-grant being in the name of Sheo 


Pirmi (who appears alone so far to have 


dealt witha large ‘portion’ of it, Perguúna 
Kole Usla, as to mortgage it in his own sole 
hame), it is for Kampta Persad to make -out 
his title to a share of any portion which he 
claims, The Court below appears to have 
held that the mere circumstance of property 


which had beeu held by Ujaib, and, ir some 


instances, by preceding members of his fami- 
+ ly, being afterwards transferred by a renew- 
ed grant in his lifetime to Sheo Pursan, was 
not sufficient to evidence ar hereditary yin- 
terest, especially when the jumma or rent; 
reserved to the Government, had from time 
to time varied, but ‘that where the grant 
originally to Ujaib Sing was in terms which 
showed thnt it was to continive in his family 
after his death,: Hs property must be treated 
as ‘ancestral. a's 


Wo are not prepared ` to say ihat this’. 
principle i is erroneòns, aud we huve envefally! 
looked through’ the whole’ of thé ev idence’ 
in this case in order to see whethet it ‘ap- 
peared in any’ instance “to “have ‘been’ mis-’ 
ee 


applied. “The “judgment in this co 
been’ ‘delayed ` ‘ine order tó afford’: 
opportunity ‘of making: ‘this . examin: i). 
and not from any doubt whieh we -entereati-’ 
ed, at the hearing; on -the:points Ot lawit e 
- There-ie- one portion. of. property, andone 
oiily, which-upov this investigation” itenp= 








! pears to us Ought to'have: beci. included?ria 


and Kampta Persad — - 
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athe ancestral estate, namely Futtehpore. 
* Phe case appéars to stand thus:—The title 
depends upon two documents nearly cou- 
temporaneous—one a sunnud from the Rajah 
of Benares, dated the I7th’ July 1785, 
which will be found-in page 38 of the Ap- 
pendix, the provisions of which are: “ Be it 
“ kiowu .to the present and the” future: 
“ inutsuddies for the affuirs of the amla 
‘cof’ Perguuna Kole, situate in Sircar 
“ Juanpore,” aud so on, “that, as Mouza 
“ Futtelipore, appertaining to the aforesaid 
“ pergùnna (kharij-jumma), with the ex- 
“ception of the reyenues of the sirear, 
€ together with the sayer, is in the name of 
“ Thakoor Burriar Sing, mahf of old, there- 
“ fore, upon the former rule, the same bas 
‘© been rendered mabf iu favor of my friend 
“ Baboo Ujaib-Sing ; you are desired, uot. 
*to'molest the said Buboo in any way 
“ whatever as respects the ‘afore-mentioned 
“ mouza, but to leave it to the enjoyment 
“of the said. Buboo, and you shall not de- 
_ mund a fresh sunnud for him annually.” 


The other document is a sunnud from tlie 
Collector of Benares, dated the 16th of Bep- 
tember 1785, which is found at page 64 of 
the Appendix, and it is in these words :— 
thas ‘As the village of Futtelpore in the 
“ above Perguuna Das been formerly granted 
“as mahfy to the deceased Thakoor- Burriar 
“ Sing, considering, therefore, the rights of 
“ Baboo Ujaib Siug, as heir to the above 
“ ‘Thakoor, the above village is to be conti- 
“ nued as formerly, måhfy to the above 
“ Baboo, his heirs and Meseehiduiils for 
‘ever,’ : 


As against the East India Ciia and 
those claiming under tlem, we think ‘these 
documents are quite sufficient tu” establish 
that this property was hereditary -iu the 
funily of Ujuib Sing. 

The ouly other question is the right of 
Mussamut Gulab Keouwar to maintenance out 
of the whole of the property held to be auces- 
wale Nothing was urged at the bar against 
this right, sud it appears that, on the prin- 
ciple of the decree, it ought to bave been re- 
coguised,before. 


We shall, therefore, report to Her Majesty | 
our opinion that, upon the whole, the decree 
complained.of should be varied by, declaring 
that the village of Futtebpore ought to have 
been treated as ancestral property, and in- 
cluded us such in the estates, of which oue- 
fourth part is by the decree allotted to 
Kampta Persad, and that Mussamut Golab 
Koouwar, ought to have been. declared entitled ! 





to maintenance out of the whole of the ances- 
tral property, and thht,the case should be re- 
mitted to the Court below, with directions to 
give effect to the above declarations, and that 
the decree complained of should, in other ree 
spects, be affirmed without costs. ° - 





The 24th February 1848. 
" Present: ; 
Lord Langdale, Lord Campbell, Dr. Lush- 


ington, T, P. Leigh, Sir A. Johiston, and 
Sir E, Ryan. 


es 
Lease — Surety — Ejectment — Dam- 
ages.. 


‘On Appeal from the ‘Sudder Dewanny 
Adawlit-of Bengal. 


Rajah Burroda Kant Roy, . 
versus — 


Ram Tunuoo Bose and others. 


Where a person became surety fur the due per- 
formance by the lessee of the ubligations contained in 
a lease for a term of years,-and afterwards betams 
a partner with the lessee, and the lessor evicted the 
lessee before the expiration of the leuse; — Hero that 
a suit would lie by the surety for damages arising 
from the illegal ejectment, although the “surety was 
not a party to the original coatcact with’the lessor. 

Explanation of the principle of assessing the 
damages. 


Lhe Chancellor of the Duchy of Corn- 
wall (1. P. Leigh).—Tor1s was an action ’ 
brought by the respondents against the appel- 
lant to recover damuges for the loss alleged 
to have been sustained Ly the former, through 
the wrongful act of the appellant. The 
wrong complained of was the ouster of the 
respondents from certain leases in which 
they allege themselves to have been iuterest- 
ed under a grant made by the ancestors of 
the appellant, . 

In 1816 the father and uncle of the appel- 
lant held the Perguuna of Syedpoor, in the 
District of Jessore, ns zemindars, subject 
to the payment to the Goverument of an 
annual revenue of 43,296 rupees. ; 

The revenue had fallen into arrear, the 
zemiudars were involved in debt to a large 
amount; and in order to raise a sum of 
54,000 rupees, they agreed to grant a lease 
tox person named Narayun Sing, of the 
Pergunna of Syedpoor, he undertaking to 
raise the required loan, .and to pay the 
amount by iustalineuts out of the reut of 
the Pergunna. 

Naryun Sing appeara. ‘to have ‘Peon amu- 
nected with a family of the name of ‘Bose ; 
one of this. family, Raw Dhuu Bose, was u 
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hanker, and from him and his partner this | 
loan was-intended'te be raised. 

The first document connected with this 
transaction is dated 80th ee 1816. It 
tg n memorandum signed by Narayun Sing, 
‘and addréssed ‘to the Rajahs. The cflect of 
it is that Narayun Sing is to receive the 
rents of the Pergunna, of which the profits 
payable to the lessees, after discharging the 
rerennue to Government, are stated to amount 
to 18,100 rupees, and of this 7.000 rupees 
por annum are to be paid to tha bankers, 
leaving 6,100 rupees for the Rajahs. Out cf 
this sum 105 rupees are to be deducted by 
way of allowance to Narayun Sing, leaving 
5,995 rupees for the Rajahs. It anything 
further can Le received from the ryots, one- 
half is to be paid tothe Rajahs. If, on ex- 
amination of the roll and papers and enquiry 
in the District, the rent is found to be less 
than it is rated at by the parties. an allow- 
ance is to be made to Narayun Sing. 

Ov the 9th April a corresponding docu- 
ment is signed by the Rajahs, and addressed 
to Narayau Sing. Ou the same day a grant 
is made by the “Rajahs to Narayun Sing, of 
the Pergunna in question for a period of ten 
years, Which is obviously intended to be 
in ‘conformity with the agreement of the 
game date. 


On the T2th of April a R 
. do:ument, or as we should call it, a counter- 
part of the lease, is signed by Narayun Sing. 
That’ is stated at page 48 of the Appendix, 
nnd the material portion of it isin these 
lorma :- This engagement has been writ- 
* ten by Narayun Sivg in the year 1222, 
“You have given me a lease of the entire 
“ Pergunna. of Syedpoor, your zemindary, 
‘upon my application from the year 1223 to 
tt the end of 1232, for a term of 10 years. 
“J do hereby voluntarily give this engage- 
ti ment of my own accord; that I shall 
“ hare possession in the district, and pay the 
“annual rent according to the roll, after 
t deducting the expeuses of management 
‘ond servants’ allowances at Chanedn in the 
“sum of 56,097 sicca rupees, of which I 
“shall pay the revenue of the pergunna, 
* fixed ih the Collectorate, the sum of 
43 ,296 rupées 3 nunas 10 gandas und 2 
w kowries,” “s¢cording to the instalments 
t monthly into the Collector’s treasury, and 
« deliver to you receipts under the seal and 
u signature of the Collector, and receive re- 
« ceipts from you.” It then provides for 
18 payntent of 7,000 rupees to the bankers. 
and the 6,100 rupees to the Bajuhs, omitting | 
‘the allowance of 105 rapees, which wasi 
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provided to be made by the agreement with 
Narayun Sing. 

From these documents the mode in which 
the rent is estimated sufficiently appears. 
Discarding from consideration for the present 
the sum of 11,792 rupees, to which we shall 
afterwards advert, the produce of the estate 
is calculated, ` after deductions; at 58,692 
rupees. From this is allowed for expenses 
of management 2,295 rupees, leaving for ne- 
tual rent 56,397 rupees, omitting the smaller 
denominations of coin. í 

Ram Nursing Bose became surety for the 
due perfarntance of the engagement . of 
Narayun Sing. 

«On the 29th of April 1816, n Aaa 


is made between Ram Nursing Bose, Ram 


Dhun Bose, and Narayun Sing, by which 
their interests as partners wilh him in the 
lease are recognised, Ram Nursing. Bose 
having a 4-anna share, 

In the end ef the year 1816, it was s repre- 
sented by Narayun Sing that the income of 
the estate was less ihan it had been repre- 
sénted according to the roll, and that after 
deducting the sums allowed for management, 
and also a sam of 105 rupees (which had 
been mentioned ix the agreement which pre- 
ceded the Jease, but had been omitted in the 
lease itself), the net rent, instead of 56,397 
rupees, would be only 54,98! rupees. There- 


upon this memorandum is signed by Narayun 


Sing, and Ram Nursing Bose, as o is a 
party to it, which agreement is simply to re- 
duce the rent in the manner pointed out in 
this memorandum. 

It is clear that at this time there was no, 
profit upon the leaso, that is, no recognised. 
or legitimate profit beyond that which might 
arise from the large allowances for manage- 
ment, 

Previously to the year 1819, by the death 
of one of the Rajalis, and a transfer of his 
interest by the other, the pergunns in ques- 
tion besame vested in the appellant The 
new owner being a minor, the property came’ 
under the care of the Court’ of Wards, a 
Court which appears to have a double juris- 
diction, the guardianship of infants’ estates, 
and the protection of the publie revenue. 


In July 1820 the Collector of the District, 
where this property. was situate, examined 
into the circumstances ofthe minor’s pro- 
perty and the conditions of this lease. It 
appeared to him, not perhaps very unnatural- 
ly, that this lease was most detrimental to 
| the infant, and he considered that it contain- 
ed such evidence of fraud aud oppression 
practised by the lessee towads the lessor, 
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that in a letter addressed by him. to the. 


Court of Wards on the Ist of July 1820, 
he advised that the Court, as of their -own 
authority, should annul the transaction, and 
make n new lease of the property. 


The Couct of Wards, however, considered 


that this proceeding would not be justifiable, ` 


and that the existing arrangement could only 
he set aside by.a suit instituted by the minor 
for that purpose. They wrote a letter tò this 
effect to the Collector on the llth of July 
1820, recommending that, if n new arrange- 
ment can be made with the assent of the les- 
sees, it should be done. They conclude 
their letter with this paragraph :—‘‘ As the 
“ Court are of opinicn that the settlement of 
“ Syedpoor, formed by the late Rajah can- 
“ not be disturbed, it will be necessary to 
" require the farmers to give security for the 
“ fulfilment of the existing engagements, or 
“ those which they may assent to under the 
“ preceding instructions; at all events the 
“ regalar Jiquidation of the Government 
“ revenue must be secured.” 


In November 1820-the Government con- 
sented to advance two lacs of rupees to the 
Court of Wards, to enable them to pay olf 
the incumbrances on the minor’s estate. 

On the 2nd of February the Collector 
wrote to Narayun Sing, and required him to 
come to a settlement upon fair terms for the 
property which he held, giving him uotice 
that, if he refused to do so, the money due on 
ihe mortgage should be-paid off and the lease 
annulled. What was done upon this does 
not appear, further than that Narayun Sing 
did not consent to make any new arrange- 
ment, : 

The Bengal year 1227 terminated in the 
month of April 1821, and the ouly evidence 
we have of what took place is a statement 
in a letter of the Collector to the Court of 
Wards of the Sth July. From this it ap- 
pears that in the beginning of the year 1228, 
which would mean in April or May 1821, 
le called upon Narayun Sing to give the 
security required by the last paragraph of 
the letter of the 1lih July 1820, and at 
the ‘same time issued a proclamation to the 
ryots, Prohibiting them ‘from paying any 
revenue to the farmers until such security 
should be tendered aud accepted. 


Now this seems a somewhat liarsh pro- 
ceeding ;in February the Collector is in- 
sisting on the lease being set aside. In 
April or May, without any further com- 
munication with tlie, lessee as far’ as 
appears, he for the first time requires sécur- 
iiy for performance of the condition of the, 


lease, and prohibits any payment by the 
ryots utilil it is tendered and accepted. 

It is said that at-this time the revenue 
was. in arrear. The. Judges in the Court 
below appear to have considered that this was 
not the fact. There does appedr there to 
be evidence that about two months’ revenue 
was unpaid at the end of the year 1227, 
No ‘demand, however, seems to have been 
made for. payment, and it ig not at -all 
referred to as the ground on which security 
was required, or on which the lease was 
to he attached. ; 

On the 20th of June 1821, notice is given 
to Narayun Sing «that, unless he -furnishes 
security, the lease would be attached ; several 
persons were accordingly proposed as sure- 
ties by Narayun Sing, amongst others a 
person named Bunmally Bose. They were 
all, however, rejected by the Collector, who 
on the Sth of July 1821, communicated 
what he had done to the Court of Wards in 
the following letter :—‘ It apperring that 


| “the farmers of Pergunna Syedpoor have 


“never furnished the security required by 
“the last paragraph of your predecessor’s 
“letter of the 11th July last, I beg leave 
“ to acquaint- you’ that previously to allow- 
“ ing them to commence -the collections of 
“the present year, and with the view-of 
“securing the regular payment of the re- 
“venue.of the Government, I called upon 
“them to furnish the security required, and 
“ at the same time I issued a proclamation 
“ to the ryots prohibiting them from paying 
“ revenue tothe farmers until such security 
“ should be tendered and accepted, Narayun 
“ Sing, the recorded farmer of Syedpoor, 
“ has offered as his security the five persons 
“noted in the margin, but as they are all 
“sharers with him in the farm, I have re- 
“jected their*vecurity. The security of 
“© Bishonath and Bunmally Bose is besides 
“ inadmissible for other reasons, as the form- ` 
“er is security to a large amount for the 
“ treasurer-of this office, and also for one of 
“the record keepers.” ‘Then it mentions 
the objections.to other parties ; then he says, 
‘CA period of 15 days having elapsed since 
“the issuing of the above order, and no 
“other security having been tendered by 
‘the farmer, I beg leave to propose that, as 
“ the collections of the year are at stand, 
“ the pergunna be immediately attached.” 


On the 6th of July, the day after this 
letter, he serves a further notice on Narayun 
Sing, in these terms :—“ Be it «now! to 
“ Naray un Sing, farmer of the Pergunna of 
“© Syedpoor, that you have been often required 
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a “ the first paragraph of your letter, 
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“to furnish good security ; you have not ‘yet 
s: furnished it 3 if you intend to furnish good, 
“security, you are to attend at ten ‘o’clock | 


". “to-mortowi with. good security. Consider 
4 this‘is peremptory 2? 
Oui thei 7th. of July the: Court of. Wards.| 


“the ‘farmers of the pergunna above named | 
. “are'in balance, the-Court cousider the 


“ measur pursued by you, as contained-iu 
pre- 


‘“wilhodt a previous report to the Court: 


“ With reference, to the last paragraph of 


` unexpired period of the minority.” 


“ your: ‘lettar, the Court desire that if, when 
“you. receive these orders, the farmer lias 
“not tendered ‘responsible ‘security, you 
“ will attach the’ estate and, after ‘the 

“ prescribed manuer, issue ‘advertisements 
s inviting „proposals for the furm for., the 

“Thé “Collector appears to: have discovered 
that: the objection which: ‘he ‘had madé:to 
Bunmally ‘Bose’ as a surety, viz., ‘tht he 
was- interested in the leage,-was unfounded, 
and he therefore withdrew that- objection, 
Jut he considered’ that-he was not a'sufficient 
security, and: required ‘sone additional sé- 
curity to be provided. Nurayun Sing edid 
not provide such additional security, but 


' he; offered to deposit rupees 10,000 until 


_the security bond should’ be executed by 


> 


~ for reliéf, 
8 decision which was confirmed by,- 


Bunmally Bose, This offer was rejected, aud 
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ae a 
confirmed by thè Court. of Wards on tig 
Lith of June 1822. 

> Ram Nursing Bose having died; e 
the -present respondents his representatives, 
a suit was inatituted, in July 1826, by- -them, ` 

together with Narayun Sing, against ‘the 
to recover damages for the losy 
which they had. sustained. by being turned 
out, of -possession uuder the lease’? . Narayun 
Sing. afterwards withdrew his - claim, and 
the suit was continued by the, respondenis, 3 
~ After much litigation iu the Courts: ‘below; 

and much difference .of opinion > amongst 
the Judges, on the 4th of April 1887, 
final judgment was pronounced for the plaint- ` ` 
ifs, awarding to them a sum of rupées ' 
38,531, ‘together ‘with interest upon. part 
from: the’ time of their expulsion, and upon 
the whole for the end of the term: of 10 
years, in the lease. ` wis 

Aguinst-this judgment ‘the Seana iopen ` 


4 is brought, and the'ingenuity of Counsel has 


in‘thé month of Atgust 1821, the Collector, 


attached thie estate “and entered into receipt 
of -the rents. Ou the 15th of August 1821, 
lve wrote to the Court, of Wards, “informing 


“them of: what Le had’done, and - on the 17th 


of Augiast the Court. returned an answer 
approving ‘of, what. hàd Been doue, but 


‘directing that advertisements should be 


issued. for‘ the re-letting the property accord- 
iug-to the regulations (which seem to-have 


required: au interval of 12 months); aud. 
directing that: if, ‘in tha meantime, good se- 


` éurity was afforded; ‘the: farmer should be 


Festyred. to possession. i oes 


“Th September” 1821, Narayun Sing’ ap- 
pears to’ bave petitioned the Zillah Court 
“The” Court refused ‘to interfere, 
the 
Sudder Court on appeal in June 1822. Inthe 
meantime, , the estute was let by the Collect- 
Org, for. a “large increased rent. of; ‘rupees 
$1,026. This arrangement was commu- 


hicuted by the Collector to the Court-of possession of the estate. 


Wards on the 18h of February 1822, aud 


suggested ‘a great many objections, some. of 
which do not appéar to us‘of much weight :—. 

‘First. —It is said that-the responden's wera” 
not parties to the contract with the Rujahs, 
and therefore could'nót sue for any breach 
of it.. The answer is obvious, that the-suit 
is not founded in contract, but iu in’ wrong - 
alleged -to have been done by- the appellant it 
depriving ‘the respondents of property” in 
which they had a valuable interest, 

Secondly.—It is suid that Ram» Nursing, 
Bose could not have any interest. ‘in ‘the 
lease, because he was a surety for ‘the 
due performance of the obligations contained 
in it by the lessee., A passage was cited from 
* Colebrooke’s Digest” to-support this ob- 
jection: It does not, however, appear, to -us 
tó Have any bearing on the case, and we 
have no.doubt that Ram Nursing Bose had’ 
an interest for any injury to which hen was 
entitled to compensation. ` : 

“Lhirdly —It,was said that this was a mere 
mortgage transaction, which the mortgagors 
had u right to terminate by’ puyment of the 
mortgage mouey. ‘This does uot appear-to us ` 
to be. the. extict nature of the | transaction. 
Narayun Sing engaged to procure.a loan iu 


-Gonsideration “of having a beneficiat lease fur 


ten years; he did procure the loan, and his 
iuteréstcould. not be, defeated by: paying. 
off what.was due to the lenders. : >. 


Fourthly. —~It. was - next snid “that .the , 
revenue. was in arrear-at the tinie, whén-thé 
lense was attached, and that there was "power. 
under’ the lease in that ease to: resume 
Tf this: had” been 
| the ground on _ which the uttuclinend took 


r 








eat it, would” have, been, eerie .to 


bate gs 


liad oodui'red* which enabled. ‘thé: ‘lessor’ 
to~take! advantage: of . a ‘forfeiture. ; but in: 
` - fact, it is; quite clear that.no proceeding, was. 
ever : “taken upon any ‘seh ‘ground, ‘aud that 
the lease’ ‘was ‘annulled because ‘the lessee 


had failed to provide: the: security. required. 


by. the Court. of, Wards on, behalf, of the. 
appellant. 3 


The only substantial questions in the case 
are : “farsi, was ‘that Coiirt, justified’ in annul- 


ling the léase upon: this.ground P> Secondly, if 


` not, bave, the, „damages, done to the. respond- 
ents been soca, upon, a Teasonable prin- 
“ciple ? 


‘Tri iş ‘dlear from. the documents already 
referred to, that the. sécurity ‘required ‘was 
for tlie per formance’ of the. engagements-con- 


tained: in the, original lease, and, not merely, 


for the payment. of the revenue to, the 
overnment. If any doubt could: exist on 
this point, it’would be'removed-by refer ence 


.to the: security bond. proposed by the Collett-. 


ox, for,execution by Bunmally Bose, which 
- is ‘stated in the Suppiemionial Appéndis, 
pige EN i l 


Then ,was there „any right į in the Court of 


Wards, acting for the minor, to require this 


security ?- The.original lease, with a surety. 


whom the lessor ‘considered sufficient, had 
been granted’ by the ancestors of the minor, 
That surety was still alive, and no change . is 
shown to have taken place in his circum- 
stauces, ‘It would be singolar-if the circum- 
stance of the estate devolving on.a minor 
could enable the Court of Wards on his ‘be- 
half. to interfere-with, ond alter the: terms 
of, a.contract made by those through whom 
hs élaims. | No authority of any- kind: has 
been produced to, show - the, existence, of so 
extraordinary a power, and we must there- 
fore - assume that no such authority exists. 
Tf this be sọ, the dispossession was clearly 


wiougful, and the respondents ‘were, in 
our.. opinion, entitled to, map their 
action, ` 


But there remains a dunio hardly A 
important, upon which we find it duite-im- 
_ possible,to concur in opinion with the -Court 
below, vis. the principle upon which ‘they 
have assessed: the » ' damages. _In' the first 
place they have. given. damages., to the .re. 
_ spondents as being entitled to a ‘12-anna 
share, or twelve-sixteenths of the lease. 





Now the. only evidence in the case,of Ram 
| Nursing Bose having any interest at all is 
fouhd ‘in the agreement.of the 29th A pril'1816, 
already- referred’ to, by. which. Ram. Nursing 
Bose,-would-be entitled, to a.4-anna share, and 


the, answer of the appellant , in- this snit 


accor ding to.which he would, be entitled toa 
õ-anna share., o 


A Suit was referred ‘to: by: Mr. Wigram, 


| from: which he argued ‘that it was to. be in-. 


ferred that Narayun Sing and. Ram Nursing 
Bose were the partners, and the ouly part- 
ners in the lease. But, upon examining thut 
suit, it does not even show that Ram Nursing. 
Bose had any interest whatever in the lease ; 
he is treated m8rely as a surety. How, 
then;‘is it possible to’ hold, as the Court 
below. has..done, that Ram. Nursing, Bose. 
had a, 12-anna Share? , 


Again,. with respect to: the éomputation of 
the ‘loss, the: Court. appears to us to have 
adopted a, very erroneous principle. They 
have held‘that-under the original lease the 
lessee had a clear.profit rent | of 12,843 rupees, 
aud holding the respondents entitled to 
three-four ths of thay sum, they consider 
them to have had a profit rent of 9,632 ` 
rupees per annum, and: they give them that 
sum for 4, years, amounting to above 38,500 
rupees, | 


The profit rent is.thus made: out, They 
treat the’ sum of 11,792 rupees suspended 
in the original lease as a profit rent intended’ 
to be kept by the-lessee. They: then -sny: 
that it appears that in the Bengal year 1227, 
that is to say, in the last year of their hold- 
ing, the lessee’ had increased the rents of . 
two'portions of the property by, the .sum.of 
2,097 rupees; to one-half -of this increase 
the lessees would be entitled, and’ adding 
this sum (1; 048, rupees) ‘to’ 11,792 rupees, 
theamowit will correspond with the ‘sum, 
stated in the judgment. 


The question. then, is, ‘ought the sum of. 
11,792 rupees to.be treated as a profit ront 
to ‘the lessees ? In other words, was.it iun- 
tended that the lessee, as a consideration 
for : procuring a loan of 54,000 - rupees, 
should have not-only; all the. other advan- 
tages secured by the lease, but-a gratuity. 
of 1,17,920 rupees ? for this would be the 
sum which he ‘would: receive: during the 
jer years’ term.; `. eek OS 


i 

' If anything so monstrous was intended,” 

it should ‘have been expressed in die nt < 
distinct terms..’ Hut: so.. fax. is. this . from.. 


Fa. 


being the case, that the engagement of 








We agree with the Court below in think-- 


Narayun Sing is distinct to pay the annual | ing that the respondents could not claim a’ 
rent according fo the roll ; and none’ of the, share of the profits made by the new lease, 


Counsel on either side at the hearing could 
explain the item from which this extraor- 
dinary inference is drawn. The natural in- 
terpretation to be put upon it, as we think, 
is that from the gross sum appearing upon 
the roll,’ a deduction of 11, 792 rupees was 
made in respect of sums, which, for some 
reagon or other, would not be received 


during the lease. 
« 


This construction is quite consistent with 
tlie agreement which preceded the lease, 
with the subsequent reduction of rent in 
` consequence of the deficiency in the roll, 
and with the whole conduct of the parties. 

In a letter of the Collecter of Jessore 
of the Ist of July 1820, already referred 
to, this sum is spoken of as n sum: suspend- 
ed without any assigned cause.” In the 
answer of the Court of Wards, .it is sug- 
` gested ‘that this suspension could hardly 
have been made without some sufficient or 
at least ostensible cause, and that they could 
“not assume that the parties were fraudulent- 
ly withholding.so considerable a portion of 
the revenue. 


We are. satisfied, therefore, that this-was 
not na sum in which the lessee was intended 
to take any interest. The profit which he 
was to derive from the lease was, however, 
considerable. First, he was allowed betwen 
2,000 and 3,000 rupees for the expenses of 
management ; secondly, he was to have 5 per 
cent. on. balances ; thirdly, he was to have 
one-half of nny increased rent, which might 
be derived from the property through new 


arrangements, which it was contemplated - 
might be made with the ryots, by a new 


settlement and re-measuremsnt of the pro- 
perty. If he derived any profit beyond 
this, such profit would not have been accord- 
ingeto hiangreement, bat in ‘fraud of ‘it, and 
we think it cannot be allowed.. 


because such profits were not made, and 


it does not’ appear that they could have 


beén made by the original lessees ; nor have’ 
we any means of judging whether. any, or,. . 
if any, what profits could have been made, ' 
or would have been made, by them. 


In. strictness, the proper order would be 


.| to vary the decision of the Court below by 


declaring that thé respondents, instead of 
twelve-sixteenths, were entitled only to five- 


sixteenths of the whole value of the lease, 


at the time of eviction ; that, in computing 
the valne of such lease, no allowance ought 
to be made for the supp osed profit rent of 
11,792 rupees, but that allowance ought to 
be made for one-half of any increased rent 
which has been secured ‘by the lessee before 
the eviction, and also for any excess of the 
sum allowed to the lessor for expenses of 
management, beyond the necessary expenses 
of collection ; and that regard ought also to i 


be had to the chance of any increase of rent. 
which the lessee might have fairly expected 
to receive. j 

It is obvious, however, that the Judges- 
below could have little better means of fix- 
ing a fair amount of damages than we have, 
and we propose, after declaring the princi- 
ple on which we proceed, to name a gross. 
sum by way of damages, and thus put an 
end to all further litigation. Taking the 
damages for the whole period of five years, 
we think a sum of 10,000 rupees ig proper 
to be allowed as of the date of our judg- 
ment, with interest-at 6 per cent. from the 
date of our judgment till payment. We 
shall leave the costs below unaltered, and 


give no costs of the appeal. 
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The 29th February 1848. 
Present: 


The Duke of Buceleuch, Lord Langdale, 
Dr. Lushington, T. P..Leigh, Sir E. H. 
East, and Sir E. Ryan. 

Hindoo Law — Adoption — Acquies- 
cence — Ancestral Property—Divi- 
slon—Partition. 

On appeal from the Sudder Dewanny 
Adawluit of Madras. 


Rungama (widow) for herself and on behalf 
of Lutchmeputty Naidoo, 


© wpersus 


Atchama (widow) Ramanadha Baboo, 
` and Futtoory Cally Doss. 


Atchama (widow), 
wersus 
Ramanadha Baboo. 


According to Hindoo Law, asecond adoption (the, 
first Adopted son still existing and remaining in pos+ 
session of his character of ason) is invalid. The re- 
quiesence of the first adopted son, after he came of 
age, in the division of property made by the adopting 
father between his two adopted sons, was nat equivalent 
to a previous consent (binding on the first adopted son,) 
to the disposition of the ancestral property by the 
father, but was binding on the first adopted son with 
regard to other property which the father had the 
power of disposing by an act inier vivos without the 
consent of the first adoptcd son. 


The Right Hon'ble T., Pemberton Leigh 
(Chancellor of the Duchy of Cornwall.)— 
Tue question in these appeals relates to 
a very large property in the Northern Sir- 
cnrs, which in the -year 1798 belonged to 
a zemindar named Vencatadry. 


Vencatadry being childless, on the 2nd 
of April 1798, adopted as his son a boy 
named ` Jaganadha. On ‘this occasion he 
signed a paper, bearing date the 7th April, 
1798. In this paper, after reciting the 
adoption, he proceeds to say, “ Therefore 
“ be it believed that I have executed this, 
‘« my Tutelar Deity bearing witness, that 
“ Jaganadha Naidoo is Auckdar or heir to 
“my zemindary mirasy, to my wealth and 
“debts pand that I have it not in my 


“ power, on any account whatever, to make | 


“over (the same) to any other person be- 
“ sides him (Jaganadha Naidoo).” 

Of the fact, or of the validity of this 
adoption,’ no question is made. He after- 
wards became desirous of adopting another 
béy; named Ramanadha, and of dividing 
Jis property between them, It is said by 
the appellant, and many witnesses have 
‘sworn, that he consulted certain Pundits 
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as to the validity of a second adoption, and 
was advised by them that a second adoption 
could not be legally made. se 


If was: contended by the appellant that, 


upon the whole evidence, it was to be infer- 


red that, in consequence of this opinion, al~ 
though he brought up Ramanadha as his 
son, he never adopted him with those 
religious ceremonies which were necessary 
in, order to constitute a valid adoption ac- 
We have no 
doubt, however, that he did whatever waa 
necessary to constitute a valid adoption, 
if such second adoption could, by the Hin- 
doo Law, be valid. This last adoption took 
place in 1807. Various steps seem to have 
been taken by Vencatadry during the mi- 
nority of both these boys with a view to 
divide his property between them, In 
1815, Jaganadha attained the age of eight- 
een, when by Hindoo Law he came of age. 
After this, in 1816, Vencatadry made a new 
division between his two sons, Rumanadha 
being still under age, ns it seems, about 
nine years old. Jagaunadha took possession, 
of the property so allotted to him, and 
Vencatadry seems to have remained in pos- 
session of what was allotted to Ramanadha. 
In the course of the year 1816 Vencatadry 
died. Jaganadhna claimed the whole of the 
property of Vercatadry, alleging that the 
adoption of Ramanadha was invalid, and at 
all events did not constitute him a co-heir. 


Much dispute took place upon this subject, 
and various proceedings were had before 
the Board of Revenue, which had seized s 
large portion of the property for payment 
of arrears of revenue. Suits were instituted 
for the purpose of determining the rights 
of the parties, into the particulars of which 
it is not necessary to enter. 

The first of the suits now in controversy 
began in 1820, being à suit-inatituted by 
Ramanadha against Jaganadha, to establish 
his right to that portion of the property 
which had beed allotted to him in his charac- 
ter of adopted son by Vencatadry. This 
suit was still pending when Jaganadha died. 
In 1824 n decision was pronounced against 
Ramanadha, from which, however, he 
appealed ; and before the appeal had been 
heard, and on the 28th of Fobruary 1825 
Jaganadha died. He left no natural-born 
issue, but two wives, Rungama and Atchama, 
and a boy, who had been brought up in his 
house, and who is said to be his adopted sem, 
named Lutchmeputty. : 

The question then arose, who was entitled 
to succeed to the estate of Jaganadha; the 
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consisted, that is, whether he was entitled to 
the whole or only half of the estate of Ven- 
catadry, still remaining unsettled. With re- 
spect (o the right of succession to Jagauadha, 
it is not “disputed that if he left a son, whe- 
ther natal born, or legally adopted, such 
sou would be entitled to succeed—that if he 
left. no son, but an undivided brother, such 
brother would be entitled to suceeed—that 
if he lefi no son, nor undivided brother, the 
widows. or one of the widows, would be 
enlilled to succeed. 


On the death of Jagauadha. Remanadha 
set up a title to the whole estate of Venca- 
(ndry, alleging (uot very consistently with 
his former claim) that he ang Jaganadha 
were undivided brothers, and tht Jaganadha 
had left no issue, natural born or adopted. 


Runeania at first acquiesced in the claim 
of Ramanadha, it being alleged by her that 
she was deceived by Ramanadha, who got 
authority to act for her, while it is alleged 
by other of tho parties that she colluded 
with him. 


Lutelhmeputiy was a child of about six 
years old, aud no claim was brought forward 
on his behalf, Atehama, however, instituted 
a suit claiming the whole of the estate of 
Jaganadha, und insisted that she was entitled 


to inherit. Afterwards, Rimaundha and 
Rungama having quarrelled, the claim of 
Lutchmepatty was advanced. After long 


litigation with various fortuna in the Indian 
Courts, the Sudder Adawlut decided that: 
Jaganadhs and Ramanadha were undivided 
brothers, and that Lutchmeputty was not the 


adopted son of Jagnnndha; that, conse- 
quently, Ramanadha was entitled to the 


whole inheritance which had come fiom 
Veneatadry ; and against this decree the 
present appeuls are biought. 


The questions for our decision relate, first. 
fo ihe estute of Voncntadry ; und, secondly, 
to the succession to Jagauadha. The con- 
flicting parties are— First, Lutchmepulty, 
who claims the whole inheritance which 
came fron Veneatadry, on the ground that 
Jaganadba was the only adopted son of Ven- 
catadry ; aud that he, Lutehmeputty, is the 
adopted son of Jaganadha. Secondly, At- 
chama, who insists that Lutchmeputty was 
not well adopted, and tiat she, as eldest 
widow, is entitled to succeed to the inherit- 
Mico ob Jaganadha. Thirdly, Ridngama, 
who maintains the case of Lutchmeputty, 
bat iusists that,if ho is not the adupted son, 


question of what the estate of Joganadha | 


| A further question is made, in which all 
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she is entitled to share with Atchamn i in tho? 
succession of Jaganadha. Lastly y, Ramana- 
dha, who maintains the decree as it stands, 


the other parties concur in contending 
agaiust Ramanadha, that if he was well 
adopted, and therefore a brother of Jagana- 
dha, they were divided, and not undivided 
brothers, and therefore, though Ramanadha 
might be entitled to his share of Veneatadry’s 
proverty, he can have nv right of succession 
to Jaganadha. 


As far as concerns Ramanadha, his 
whole title depends on the validity of his 
adaption. If he was not well adopted, he 
was neither a co-heir with Jaganadha nor 
heir to Jaganadha. 


The first question, therefore, is as to the 
validity of n second adoption; the first 
adopted son still existing, and remainiug 
in vossession of his character of a son. This 
appears ta have been long a point of great 
doubt in Lindoo law, aud | itis stuted by the 
Judges in this case to be unsettled. 


Three classes of authority have heen 
referred to: first, the opinions of the 
Pundits appearing in the course of the pro- 
ceedings; Secondly, the native authorities 


as found in the Hindoo treatises; And 
thirdly, the European nuthorities. : 
Farst, as to the Pundits. There is con- 


siderable difference of opinion nmongst them, 
Ifthe appallani’s evidence is to be believed, 

i a number of Pundits aud learned men gnve 
their opinion against the validity of the 
adoption to Veneatadry iu his time; and 
this ata period when their bias would pro- 
bably be to favor the wishes of the powerful 
Raja who consulted them. 


On the death of Veneatatry, there isa 
certificate signed by 140 Brahining that the 
adoption of Ramanadha was iuvalid. But 
as this was an opinion procured by Jagana- 
dha, then iu possession of the estate, but 
little weight probably is due to it. 


On the other hand, in 1818, before the 
l institution of suit by Ramanadha, the 
i Northern Provincial Court took the opinion 
of their own Pundit, and of the Pandits 
of the Centre and Southern Division of 
the Court. on these questions :-—First, is a 
person, having conjointly with a wife adopt- 
ed a son, and thereafter being displeased 
with her, and marrying a second wife, 
authorized by Hindoo Law, eoujointly with 
her the second wife, to adopt a son? 
Secondly, u poreon adopting a son, having 
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*for any reason adonted `a second son, is 
the former or the latter heir to the estate of 
the person adopting, or are both sons en- 
fitled to share the same ? : 


These Pundits ‘being at a distance from 
each other, giving separate opinions at some 
intervals of time, without, as it appears, 
any communication between them, all agreed 
in holding that the second adoption is good, 
and that both sons are equally entitled to 
inherit. These opinions seem to be as free 
as any opinion can be, from suspicion of 
undue influence. 
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the rights of a son in the event of the 
failure of tle existing issue, natural or 
adopted. - f 


We find great difficulty in adopting either 
of these suggestions: at the same time it 
must be owned that the doctrine is not very 
clearly stated, nor very easily to be recon- 
ciled with some of the authorities to which 
it refers ; and with respect to the right of 
inheritance of the second son, we rather 
collect the’ author’s opinion to be that the 
second son would succeed, as in the case of 
a son well adopted by one having no issue, 
to whom a son is afterwards born, namely, 


When: the case came before the Sudder , to one-third only of his father’s estate, 


‘Court, two of the Pundits consulted were 
in favor of the adoption, -and one against 
it. The reasoning of the two Pundits in 
favor of the adoption is cortainly very 
unsatisfactory ; but still, as far as the law 
is to be collected from the opinion of the 
Pundits to be found in this case, the 
preponderance isin favor of the adoption. 
These opinions, however, sre by no means” 
conclusive. And the appellants contend 
that the native authorities upon which they 
ave founded are strongly against the validity | 
of a second adoption, These authorities, 
like the opinions of the Pundits, are not 
yeconcileable with each other. In the 
digest of Hindoo Law on Contracts and Suc- 
cessions, with a Commentary by Jagannatha 
translated by Mr. Colebrooke, the question 
is discussed and treated as one on which 
a difference of opinion prevailed. The most 
material passages of the treatise are found 
in pages 386, 389, 395, 397. The author 
holds the better opinion to be thas an 
adoption is valid, although a previously- 
adopted son, or even a natural-born son, 
be already in existence. The main found- 
ation of that opinion being an ancient text, 
“ That many sons are to be desired, in order 
that one may travel to Gaya.” 


What, however, may be the effect of this 
practice, its authority is far outweighed by 
two other Hindoo works expressly on the 
subject of adoption—the Dattaka Mimamsa 
and the Datiaka Chandrika. The first 
passage, see. 1, plac. 3, in the former of 
these works, is the citation of a text of an 
ancient sage, Atri, in these words :—“ By a 
man destitute of a son only, musta substi- 
tute for the same always be adopted.” ‘This, 
perhaps, standing alone, might be held to 
mean that, upon such an one only was it 
incumbent to, ‘adopt a son. The Comment- 
ary, however, excludes this construction, 
for it says, sec. 1, plac. 6 :—‘** By a man 
‘ destitute of a son only’-—the incompetency 
“ of one having male issue is signified by the 
“ term ‘only’ in this passage.” The author 
then, after quoting a text from Menu much 
to the same effect with that cited from Atri, 
observes that the instances of adoption by 
certain illustrious persons of sons, although 
they already had male issue, must be con- 
sidered as exceptional cases, and not as 
generally authorizing the act, In the next 
paragraph 12, the author seems to concede 
that a second son may be adopted with the 
sanction of the existing issue. 


The Datiaka Chandrika, sec. 1, plac. 3, 


It was attempted, in a most ingenious and | cites the same text from Atri aud Menu, and 
able argument on behalf of the appellants, to | puts the same construction on them as the 
reconcile this authority with .others, appa- | Datiaka Mimamsa. 


rently of a different tendency, by showing 
that the author intended, not that many 
sons of the seme description might be adopt- 
ed, but that he .referred to sons of different 
descriptions, of which there were twelve re- 


We think that these treatises are more 
distinct than the work of Jagannatha—they 
are written on the particular subject of adop- 
tion. They enjoy, as we understand, the 
highest reputation throughout India, and 


cognised in the remote ages of Hindoo antiqui- | their weight is strong against n second adop- 
ty though only two are now allowed,—the son | tion. In the ordinances of Mery, translated 


given, and the legitimate son. 
suggestion was that the author intended 


Another | by Sir* William Jones, we find thisepassag® 


in page 315:— He whom his father or 
“ mother, with her husband’s assent, gives 


ouly that the second adopted son may have!“ to another as his son, provided that the 


D 


id 
e 


60 Privy 





“« donee have no issue, is considered as a son 
“ given,” 


In the Vive Darnava Setu, translated by 
Mr, Halhed, chap. 21, sec. 9, the proposition 
is distinctly stated :—“ He who has no son, 
“* or grandson, or grandson’s son, or brothers 
“ son, shall adopt a son ; and while he bas 
“one adopted sou, he shall not adopt a 
* second.” 


If we: are to form our opinion of the law 
from the effect of these authorities, we can 
have no hesitation in coming to a conclusion 
adverse to the validity of a second adoption. 


At the same time it'is quite impossible 
for us to feel any confidence in our opinion 
upon a subject like this, when that opinion 
is founded upon authorities to which we 
have access only through translations, and 
when the doctrines themselves, and the 
reasons by which they are supported or 
impugned, are drawn from thè religious 
traditions, ancient usages, and more modern 
habits of the Hindoos, with which we can- 
not be familiar. 


It is satisfactory, therefore, to find that, 
under the third head to which we have ad- 
verted, the European authorities, there is 
much assistance to be derived from the 
labors of those who have iavestigated this 
subject, with all those adventages of fami- 
liarity with the laws and languages of 
Hindostan in which we are necessarily de- 
ficient. Here, unfortunately, as every- 
where else, thore is some discrepancy in the 
authorities. 


Sir Thomas Strange, in his Elements of 
Hindoo Law, Volume 1.,page 78, second edi- 
tion, expresses himself as follow :—* Ir gene- 
“yal,it isiu defaultof male issue that the right 
“ is exercised ; zssve here including a grand- 
“ son or great grandson. But as there exists 
“ nothing to prevent two successive adop- 
“ tions, the first having failed, whether effect- 
“ ed by a man himself, or by his widow or 
“ widows after his death duly authorised, so 
“even where the first subsists, a second may 
“take place, such having been the pleasure 
“and will of husband, upon the principle of 
“many sons being desirable, that some one of 
“ them may travel to Gaya, a pilgrimage con- 
“sidered to be particularly efficacious in 
“ forwarding departed spirits beyond their 
“destined place oftorture,” In support of 
&ose propositions, he refers to two eases in 
Mr. Macunglhten’s Reports—Shamchunder 
v. Narayni Dibeh (1 Ben. Sud. Dew. Rep. 
209), which was decided in 1807; and 
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Gourcepershaud Rai v. Mussamut Jy- 
mala (2 Ben. Sud. Dew. Rep. 136), which 
was decided in 1814. 


Wow the first of these cases ‘decided only 
that a second adoption is valid when the 
first adopted son bas died without issue, 
a point of law which is not disputed. 


In the second case, aman having two 
wives gave authority to each of them to 
adopt a son; one of them made the adop- 
tion, He himself, together with the other 
wife, afterwards made an adoption, and it 
was finally held that the two sons were en- 
titled equally to inherit to the husband. 


This was a very peculiar case—it certain- 

ly seems to sssume the validity of a double 
adoption ; but the doubts in the case ‘seem 
to have been rather as to the effect of the 
second adoption by the husband himself in 
revoking the authority given to the wife, 
than on the validity of a second adoption 
while a first adopted son is living. 
*. This decision was stated by the Court’ 
to be in conformity with the preceding case 
of Shamchunder v, Narayni Dibeh, which 
in truth, for the reason already mentioned, 
in no degree supports it. 

These we believe are'the only European 
authorities referred to on behalf of Rama- 
nadha, With reference to these cases it 
may be observed that they have never becn 
considered as settling the law upon this sub- 
ject. In a note to the case of Narayni 
Dibeh v. Hirkishor Rai (1 Ben. Sud. Dew. 
Rep. 42), which it seems was supplied to 
the reporter by Mr. Colebrooke, the trans- 
lator of Jagannatha’s Digest, he states’ the 
poiut as one of doubt, and in which, although 
the authority of Jagannatha was in favor of 
the adoption, the weighty authority of Dat- 
taka Chandrika was the other way. Every 
European, without any exception, as far as we 
have any information, who has since examined 
the subject, has came to a conclusion ad- 
verse to the second adoption. Ina Note 
to Strange’s Elements of Hindoo Law, 
Vol. IIL., page 85, second edition, the law 
is thus stated by Mr. Sutherland, . a 
very high authority =~ “A Hindoo can- 
‘not have legally adopted children; a 
“son legitimate or adopted existing, any 
“subsequent adoption would be invalid ; 
“aet least the son so adopted would not 
“ inherit.’ 

In Mr. Sutherland’s Synopsis of the 
Hiudoo Law of Adoption,page 212, he 
thus expresses himself:—‘“ The primary 
t reason for the affiliation of a son being 
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“ the obligatory necessity of providing for 
“the performance of the exequial rites “cele- 
“ brated by a son for his deceased futher, on 
« which the salvation of a Hindoo is supposed 
“to depend, itis necessary that the person 
t proceeding to adopt should be destitufe of 
“ male issue capable of performing those rites. 

“By the term ‘issue,’ theson’s son and 
“ grandson are included. It may be infer- 
“red that if such male issue, although 
“existing, were disqualified by any legal 
“impediment (such as loss of caste) from 
‘performing the rites in question, the affi- 
“ ligation of a son might legally take place.” 


In Mr. Steele’s Synopsis of the Law of 
Hiudoo Castes, he states, page 48 :—* An 
“ adoption can take place only where no 
“begotten son or grandson exists, or 
“ where the begotten son has lost caste.” 
Again, at page 52 :—“ In the case of 
“the death of an adopted son (and total 
“loss of caste is considered equivalent 
“ to death), another may be selected 
“and given in the same manner; but a 
“man, after adopting one boy, cannot adopt 
“another at the desire of a second wife, &c. 
“ Only one adopted son can subsist at one 
“time.” It is true that the Treatise purports 
to relate to the customs of the provinces 
of Bombay, but we are not aware of a differ- 
ence between the different provinces on this 
point, though there appears to be some 
minor differences on other points of the 
law of adoption, and for this the last 
Section of the Alitackshara is referred to. 
The last paragraph in this page seems to be 

. the statement of different opinions collected 
from different quarters, and, as might be 


expected, not very well agreeing with each f 


other. But by far the most important 
authority is Mr. William Macnaghten, whose 
Principles and Precedents of Hindoo Law 
were composed, as appears from the preface, 
after collecting all the information that 
could be procured from all quarters, and 
after a careful examination of all the origi- 
nal authorities and of all the opinions of 
Pundits recorded in the Supreme Court for 
a series of years. 

This work was published after his report 
of the two cases already referred to, and 
of course he could net but be acquainted 


with them; indeed he refers to one of 
them. ~* ' 


Now Mr. Macnaghten states the law as 
he considers -it to be, without the slightest 
doubt or hesitation. He says, Vol. I., page 
80:—“It is clear that a maa having 


“ adopted a boy, and that boy being alive, 
“he cannot adopt another ;” and he exa- 
mines the text that “ many sons are to 
“be desired, in order that one may travel 
“to Gaya;’ and says that it ‘applies 
ouly to natural-born sons. We are informed 
by our very learned Assessor, Sir Edward 
Ryan, that this work of Mr, Macnaghten 
is constantly referred to in the Supreme 
Court as all but decisive of any point 
of Hindoo Law contained in it, and that 
much more respect would be paid to it 
by the Judges there than to the opinions of 
Pundits, Upon ethe particular point in 
question, Sir Edward adds all the weight of 
his own high authority, concurring as he 
does entirely in the law as stated in Mac- 
naghten. 


The Judges inthe Sudder Court state 
that they are aware that this has been long 
considered .a doubtful point, and they seem 
to proceed entirely on the opinion of the 
Pundits who favor the second adoption. 


Onexamining the reasons assigned by 
those Pundits, they rest upon two main 
points: first, the text that “many sons 
are to be desired, in order that one may 
travel to Gaya;” second, upon the doctrine 
that “he who has only one son, is to be 
considered childless.” 


Now, the first of these-texts is entirely 
out of the case, if Mr. Macnaglten’s expla- 
nation be correct ; aud as to the second, in 
referring to the passages on which the Puu- 
dits rest, they manifestly relate not to a 
person who receives a child, but to one who 
gives a child in adoption. 


Upon the whole, therefore, for these 
reasons (which,, as the point is of great 
general importance, we have thought it 
advisable to explain very fully,) we have 
come to the conclusion that the adoption of 
Ramanadha was not valid, aud that the 
judgment of the Sudder Court upon that 
poiut must be reversed. 


If we had come toa different conclusion 
on this subject, it would have been necessary 
for us to examine into the effect of the 
deed alleged to have been executed by Ven- 
catadry on the adoption of Jaganadha, and 
upon which one of the Courts below held 
that the subsequent adoption was invalid, 
as far as regarded the right of inheritance a 
but our*view of the first point makes this 
unnecessary, and also removes all question 
as to the alleged division between the sup- 
posed brovhers. Feeling the hardship of 
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' this case on Ramanadha, we have looked 


_ with some anxiety to see whether his title | 


could be mantained, on the ground that it 
was subsequently recognised by Jaganadha 
and that such subseqnent recognition might 
be considered equivalent to a previous 
assent. Wethink it, however, impossible to 
maintain his right upon this ground. Supos- 
ing Jaganadha to have acquiesced after he 
came of age in the division of property made 
by Vencatadry, it was an acquiescence on the 
footing ofa right already asserted by the 
father to exist -in Ramanadha, and it: does 
not appear that Jaganadhs possessed all the 
knowledge, or was placed in the circum- 
stances ,which must exist in order to make 
his’ ratification binding even if we assume, 
what is not by any means clear, that such 
subsequent ratification would be equivalent for 
that purpose, in Hindoo Law, to previous 
consent. Itappears, however, that there was 
some property, both real and personal, of which 
Vencatadry. had the power of disposing by 
an act, inter vivos, without the consent of 
Jaganadha, and we think that he made a gift, 
as far as he could, of his property between 

_ his:two sons. Applying, then, to this case 
® principlé not peculiar to English Law, but 
common toall Jaw which is based on the 
rules of justice, namely, the principle that a 
party shall not at the same time affirm and 
disaffirm the same. transaction—-affirm it as 
far as it is for his benefit, and disaffirm it as 

` fav as itis to his prejudice,—we think that 
effect must be given against the estate of 
Jaganadha, to the intentions of Vencatadry, 
as far as he had the power of effecting them. 
If Jaganadha takes, as we think he is en- 
.titled to do, the whole ancestral property 
which the - father could not dispose of 
without his consent, we thisk he must give 
up for the benefit of Ramanadha the whole 
property included. in the division to the 

. disposition of: which his consent was not 
necessary. 


Ramanadha being removed fromthe con- 
test as to the succession of Jaganadha, the 
_ question as to that succession is in dispute 
between Lutchmeputty and Atchama, for 
Rungama, thongh she may have the same 
interest with Atchama in opposiog Lutchme- 
putty, supports his title. This is a mere 
question of fact, upon’ which, as in almost 
allcases from India, the evidence is con- 
radictery, and the decision must turn very 
much upon the probabilities of the case, 
~ to be collected from those facts which are 
sufficiently established. 7 


In the year 1819 the situation of Jaganadha * 


was as follows :—He had married two wives, 
but had never had any issue by either of 
them. He is stated by some of the witness- 
es to have been from bodily infirmity very 
unlikely’ to have issue. This is so far 
confirmed by undisputed facts, that he lived 
for six years afterwards with Rungama, and. 
never had any, issue. He might therefore 
reasonably presume, or perhaps knew, that 
he should bave no natural-born son, or at 
all events no such son by. Rungama. 


With Atchama he had quarrelled in April 
1819 ; and previously to the alleged adop- 
tion, she had quitted his house, to which she 
never seems to have returned till after hig 
death. Under these circumstances it cannot 
but be held probable that he should choose 
to adopt a son. But this “probability is. 
much confirmed when we consider the rela- 
tion-in which he stood towards them, who, 
if he left no issue, natural or adopted, would, 
succeed to his joint possessions. Hither 
Atchama, with whom he had quarrelled,. 
would take alone or jointly with Rungama, 
or Ramanadha, with whom he was at, law, 
and whose character of a brother he denied, 
would succeed. Nothing is more uatural 


Ahan that he should desire to disappoint these 


parties. Now, it is proved beyond all ques- 
tion by the evidence of Mr. Roberts, the 
Collector at Masulipetam, that, in the course 
of the years 1824 and 1825, a boy of an age 
corresponding with tbat of Lutchmeputty, 
and who, by other evidence, is shown to 
have been Lutchmeputty, was brought by - 
Jaganadha upon several occasions on which 
he paid a visit at the Collector’s Office, and ` 
that the boy was treated by Jaganadha, and 
considered by him, the Collector, as his 
adoptedson. Hesays that the boy accompanied 
Jaganadha upon every visit except the first ; 
that he had frequent communication with 
Jagauadha on the subject; that he considered 
the boy to be brought in order that he might 
be recognised as an adopted, son ; and that so` 
satisfied was he, Mr. Roberts, of the facts, 
that on Jaganadha’s death, in the absence of 
evidence to the contrary, he shguld have 
considered him as heir. The question then 
is, was this boy well adopted or not? The 
account given by the appellant is this :— 
That in March 1819, Chara Naidamaoh, a 
relation of Jaganadha, had a son born to 
him ; that Rungama, by the desire of Jaga- 
nadha, applied to the grandfather of the 
child to know if the family would give this 
child in adoption to Jaganadha; that diffi- 
culties were suggested. as to the right of 
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Jaganadha to adopt any of the Soodra class ; 
that he consulted the Pundits, who gave an 
opinion in favor of such adoption on the 


23rd of April; that this opinion was: com-’ 


municated to Chava Naidamah; who, on the 
26th of April, signed an instrument giving 
his son to Jaganadha, who signed an instru- 
ment accepting the boy iù adoption, and on 
the 18th of August 1819 all the necessary 
ceremonies of adoption were performed, and 
a certificate of the performance indorsed on 


the instrument containing the opinions of 


the Pundits, and signed by twelve persons 
present at the adoption. 


These instruments are produced, and the 
facts tending to this conclusion are sworn to 
by a vast number of witnesses. There 
appears to us to be no objection to this tes- 
timony beyond the observation which may 
be made on all Hindoo testimony, that per- 
jury and forgery are so extensively preva- 
lent in India that little reliance can be placed 
on it. ` ` 


*. 


But the important fact that this boy ,was 
brought up and treated as an adopted son, 
does not depend merely on Hindoo testi- 
mony. That there was such a boy, and that 
he was considered as likely to succeed, is 
proved not only by Mr. Roberts and his 
clerk, who, though from his name (Custoory 
Setaputy) we presume is a Hindoo, appears 
to give his evidence without the slightest 
bias, but also by a letter written, or rather 
forged, by or on behalf of Atchama, in the 
name of Jaganadha, dated just before his 
death. 


In this letter, Jaganadha is made to state 
‘that Rungama was teasing him to leave 
his estate to Lutchmeputty. The words 
are :— Rungama troubles me much to leave 
“by writing the talook, &c., to Chava 
“ Lutchmeputty of another gotrum, whom she 
«¢ (Rungama) has been ‘taking care of, but 
“ I have not consented to it.” 


This document, together with the forged 
will in favor of Atchama, were produced in 
Couyt on the’12th of May 1825, immedi- 
ately after pease death. 


Now the/case made by ‘Atchama is that 
; Lutehmepulty was a boy first brought for- 
ward some time after the death of Jaganadha, 
and that he’ never was at Amaravati, the 
` residence of. Jaganadha, in his life-time. 
This is clearly contrary. to the fact, and 
covtrary to the fact as known to Atchama ; 
and yet mapy of her witnesses who say 
that they were in Jaganadha’s house at the 
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time when the alleged ceremonies of adoption 
took place, and that no such ceremonies, in 
fact, took place, swear also that Lutchme- 
putty never was at Amaravati till after the 
death of Jaganadha, . Such evidence can go 
for nothing. ` 

There are’ two circumstances, and only 
two which no doubt are much against the 
adoption: first, the conduct of Rungama 
who now brings forward this claim of 
Lutchmeputty, but who suppressed all men- 
tion of it, as it is said, till the quarrel 
between Rungama and RBamanadha in 1826; 
secondly, the absence of proof of any formal 
notification to the Government, and of that 
degree of notoriety which might be expected 
ofa fact ofso much importance in such a 
family, 

As to the first point, there is no doubt 
that, for several months after the death of 
Jaganadha, Rungama not only was silent 
as to the title of Lutchmepntty, but she 
acquiesced in that of Ramanadha, and signed 
several instruments quite inconsistent with 
the case which she now sets up. 


It is attempted to remove the effect of 
these acts by saying that she was under the 
influence of Ramanadha, and signed what 
papers were laid before her, in ignorance of 
their contents, or some blank papers to 
afterwards filled up. a 2 


There is some evidence that she did sign 
blank papers, and the fact that, if Lutchme- 


| putty was not entitled, she had herself a 


strong claim’ to participate with Atchama 
in the succession of Jaganadha, affords a 
strong inference that, in supporting the 
claim of Ramanadha, she was deceived by 
kim, unless she was actiug in collusion with 
him under sème secret arrangement. 


We cannot say that we are satisfied as to 
the imposition alleged to have been practised 
upon her ; and if we were dealing with her 
rights, we should attribute much woight to 
this part of the ease ; but we cannot attri- 
bute much weight to it—perhaps’ in. strict- 
ness we ought not to attribute “any—when. 
we are dealing with the rights of Lutchme-. 
putty, and when the effect of the act relied 
on is removed alike by supposing collusion 
with Ramanadha or imposition by him. 


Secondly, with respect to the absence of any 
formal notification to the Government, it A 
admitted on all hands not to bg necd@ar : 
At the same time it affords so easy a mat 
of preserving unquestionable evidence: of a 
most important fact that, in the cage of a 

. ~ 


`- to the Government by Vencatadry, ‘with 
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' great family like this, some written commu- 
nication would most probably be made, either 
on the occasion of the adoption itself, or on 
some subsequent occasion. And we find, 
accordingly, that communications were made 


respect to the adoption both of Jaganadha 
and Ramanadha, and that he endeavored 


to have their titles recognised. The absence | 
‘of any such communications in- the case of | 


“Lutchmeputty is, - , therefore, important. 
There are, however, circumstances , in’ evi- 
-dence by which the weight of the objection 
is very considerably diminished. The adop- 
tion was resolved upon in April 1819; 
Amaravati was in the Collectorship of Gun- 
„toor, and, at this time, Jaganadha was at 
law with the’ Collector of Guntoor, who. 


refused to deliver up ‘possession of some’ 


.. portions of the property of Veucatadry. 
claimed by J aeatadhay: R l 
Iti is not, perhaps, very unnatural to sup- 

pose that, under such circumstances, Jaga- 

. nadha would not willingly have any communi- 

cations with the Collector not absolutely 

necessary. . But, there were other disputés 
at this time between Jaganadha and the 

Government authorities. Atchama, or her 

brother on her behalf, had complained: to the 

Civil Magistrate of the conduct of Jagana- 

dha towards her,and he-had beén fined. 

From some of, the documents there seem to 

have been other differences subsisting between 

. them., That at a subsequent time there was 

' some written communication to the Collector 
of Masulipatam, in which district a portion: 
of this large ‘estate was situated, ’, there 
is much reason to ‘believe. A. most 
important letter upon this subject purports 

. to be a letter from: Jaganadha to his wife, 
and has much internal ‘evidence of authenti- 

-eity.. It is dated 13th of July 1819, and is 
in these words :—“ As Puntooloo has.-sent 
“me a letter enclosing a foul arzee to the 
“t authority on the subject of. our adoption | 5 
“of a boy, I: caused it-to be copied fair 
“Cand dispatched it’ this day through the 
4t vakeel because I thought it is proper ; and 
4 the said ‘arzee was received by the junior 

“ gentleman who is vested with the author- 
“ity of Magistrate. There was enmity 

' before between us and cetain persous ‘in 

* this ‘place. owing to one’s “malévolence 

s against us; and it has now occasioned 

* ennajty between, us. and another man as well 

“og between'us and the authorities ‘of this 

** place'in consequence of the authorities of 

“the Circuit Court having been pleased to 















“expose the calumny used by the persons in 


“this place against us; consequently there 


fs “will happen obstacles to our affair, but I” 


‘am not uneasy, as- there does not appear 


a “ doything that can be supported by the said | 
‘persons regarding the circumstance whicli’ 

I herewith send - 
“thé copy of the said arzee, and will inform . 


‘is now intimated to us. 


“you the remaining circumstances on my 
“arrival af that place.” If this letter bè 
genuine, it is almost conclusive. I observe 
that one of the Judges below states that the 
handwriting of this letter isnot proved ; but 


that at all events, it is of no consequence, ` - 
because, in fact, it is before the adoption, - 
and could not prove that the adoption.had ‘ 


taken place. In the enormous mass of -docu- 
‘ments and parol evidence to be found'in this 


case, far exceeding anything which, in our 
experience, has been brought: before this ` 


Committee, it may be difficult to say whether 


it is or not regularly proved ; but it seems to. 
have been produced in evidence without any ° 


objection being made’ to its authenticity. . 


The objection which is! ‘made to it by the 
Judge, certainly, is not well’ founded. The 
transaction of the adoption might not have 
been completed at the date of the letter, 
because the usual ceremonies had not been 
performed, which are represented to have 
taken place in the following August; but 


the transaction was inchoate—the child had . 


been given in adoption, and received .in 
adoption, in the preceeding April ; and the 


‘terms of the letter are, | ‘therefore, perfectly 
state of circumstances 


applicable to the 
which existed at the-date. 


Upon this state of the evidence, the pro- 
bability of the adoption, certaiuly of a child 
being brought up in the family, and _intro- 
duced to’the European authorities, with the 


same state and pomp as if he were an adopt- ` 


éd son, with documents dnd witnesses in 
great numbers confirming the account, which 
documents and witnesses are open ‘to no 
other suspicion than attaches ‘to all Hindoo 
evidence, we shonld have had (no hesitation 


Gp affirming the fact of adoption, if the tase . 


had come before us as an original couso. 


7 We have been pressed, however, and very 


properly pressed, with the argment that this |. 


is a mere question -of fact to be} proved by 
evidence ; that all the Judges before whoni 
the case has come have disbelieved the 
evidence 5 that they had som¢ advantage 
in coming to a, conclusion whith we hava 
not; and that their judgments are to be 
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considered as verdicts of a jury which ought 
not to be disturbed except upon very ene 
grounds. 


It is impossible not to feel that there is 
great weight in these observations ; and they 
have occasioned one of the principal difficul- 
ties which we have felt in this most difficult 
ease. We have, however, the same evidence 
which was in the Court below ; we-have had 
the advantage of a-most full and: able dis- 
cussion at the bar; and this Court is more 
accustomed to the examination of evidence 
than the Civil Servants of the East India 
Company who preside in the native Courts 
can be supposed to be. We have, further, 
the great advantage of having ‘the grounds 
on which these judgments proceeded. We 
cannot say that they are at all satisfactory’ 
to our minds. By far the most important 
evidence in the case, the evidence of Mr. 
Roberts, is disposed of by assuming that this 
gentleman in his deposition, and in a com- 
munication which he made to the Board of 
Revenue entirely in the same sense, imme- 
diately on the death of Jaganadha, Jay under 
a misconception of what had passed i in a con- 
versation in a language which was not ver- 

nacular to either party. 


This appears to. us a purely gratuitous 
assumption. It would have been a strong 
assumption if. Mr. Roberts’ opinion had been 
formed from a single conversation ; but he 
states that he had frequent communicitions 
with Jaganadha upon the subject; that 
the boy was brought to him . by 
Jaganadha four or five times, was treated 
by the Raja as his son, and was brought, as 
he considered, in order that his title as* such 
might be known and recognised. His 


opinion is founded not merely on what he-J. 


heard but what he saw, not on one, ont on 
several occasions, 


Supposing the facts of Sere to be 
proved, some objections were made to its 
validity in point of law ; but they do not 
appear to us to be of auy value. 


Upon the whole, after very long and 
anxious consideration of the subject, we 
feel ourselves called upon to differ upon 
this point also, with respect to the adoption. 
from the judgment of the Court below, and 
to hold that Lutchmeputty was well adopt- 
ed, and is entitled to succeed to the whole 
estate of Jaganadha, subject to such main- 
fenance as his widows may "y law be en- 
titled to, 

Our report to Her Majesty will be that, 
as-to Puttoory Caly Doss (who seems to have 
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been very. “improperly made a party to the 
procéedings) the appeal ought to be dis- 
missed with costs; that the decree of the 
Court below ought in other respects to be- 
reversed ; that it should be declared that 
the adoption of Ramanadha was invalid, 


| aud that he was not entitled to be consider- 
‘ed as ‘a co-heir with Jaganadha to Venca- 


tadry; but that under the circumstances 
appearing in evidence, he was entitled to 
such-property included in the gift made by 
Vencatadry after Faganadha came of age, as 
Vencatadry had the power to dispose of ; 
that Ramanadha was entitled to retain those- 
portions of such property which came into 
his possession, and to have restored to him 
such portions thereof as came into the pos- 
session of Jaganadha, or to have compensa- 
tion made for them out of the: estate of Ja- 
ganadha ; that the adoption of Luchme- 
putty by Jaganadha was well proved ; and 


-that Lutchmeputty was entitled to suc- 


ceed to the whole estato of FJaganadha ; that- 
with these declarations the cause should be 
remitted to the Court below, with directions 
to do what may be necessary for giving 
them effect ; that no costs ought to be 
given in these appeals, or in the suits below, 
except to Puttoory Caly Doss, 

Mr, Wigram—Ia the Minutes, as stated - 
by your Lordship, there is. no allusion to 
I do not know. whether that: 
may be necessary. l 

The Chancellor of the Duchy of Corn- 


the widows. 


| wall.—That will be unnecessary. 


Mr. Wigram.—iivery other point is men-., 
tioned. _ 
The Chancellor of the Duchy of Corn- 


wall.—I have mentioned in the Minutes.that 


.the succession would be subject to any suck 


right of maintenance as the widow? might- 


have, 
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poa The 27th June 1848. 
Present: 


Lord Brougham, Lord Langdale, Dr. 
ihushingfon, T. P. Leigh, and Sir A. 
Johnston. 


Mortgagro—F'oreclosure—Service of 


notice. 


On Appeal fromthe Sudder Dewanny 
“Adawlut of Bengal. 


Rasmonee Debea, 
versus 
Pran Kishen Das. 


“According to Section 8 Regulation XVII. 1806 where 
mortgaged property. is situate in two districts, an order 
_ of foreclosure relating to the whole property, may be 
obtained in the Court of either district. 
The ‘order of foreclosure having been served on the 
Widow of the deccased mortgagor who had a life-inter- 
est and also was the guardian of the minor adopted 
gomand legal represeniative.of the deceised, the service 
was held to, be sufficient. 


' Lord Langdale.—Turs appeal is present- 
_ ed from a decree of the Sudder Dewanny 
“Court of Calcutta, of the 21st December 
. 1839, that decree having - affirmed a deci- 
sion of the Principal Sudder Ameen of the 
Civil Court of Moorshedabad, and this was 
done. in a suit instituted by the respondent 
as plaintiff againt the appellant and others ; 
which suit was founded pon a certain 
order of foreclosure, which was made in 
the Court of Moorshedabad upon a mortgage 
deed set forth in these papers. 


` It is alleged that the order of foreclosure 
was irregular, and ought not tobe held 
operative, on the ground that it was granted 

„contrary to Section 8 of Regulation XVIT 
of 1806, of which it is only necessary to 
state so much as directs thata petition for 
such an order isto be presentet to the 
Judge of the zillah or city, in which the 

- mortgaged lands or other property may be 
situated, and it provides. that the Judge, 
@ receiving the application, shonld, cause 
the morfinzor or his legal representative 
ty be furnished with n copy of it 
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It is alleged here that the land was not » 
situated in the district of the Court where. 
the order was made, and that a copy of the 
petition was not served on the proper 
party. : 

Now, with respect to the first, we observe 
that the mortgage deed expressly describes 
the laud to be in the District of Moorshedabad. 
“I have possessed and enjoyed my paternal 
“ talook in the distriet of Moorshedabad, 
“the Pergunua of Sumskar Bhedurpoor, 
“ &e., without the participation of any 
“ other.” 


That was, undoubtedly, therefore the 
Court in which it might, priwd facie, he 
supposed an application for such an order as 
that ought to be made. 


Now in the plaint it is stated that the land 
is situate within the Moorshedabad Collect- 
orate; but in the answer of the Collector, 
it is expressly stated, “ that an order for 
“foreclosure was issued by the Court to his 
“ widow Rasmouee Deben. after the expiration 
‘of the term ofthe conditional sale, and that 
“ on the expiration of the term of the order for 
“ foreclosure, the property sold became the 
‘ right of the plaintiff ; but by the proceeding 
“of the City Court dated the 12th July 
‘¢ 1887, it is clear that the order of foreclosure 
“ was issued by the Moorshedabad Court, and 
“ also that the estate of Sumskar Bhedurpoor 
“ ig under the jurisdiction of the Civil Court 
“of Beerbhoom. The order, therefore, for 
“ the foreclosure issued by the Court-of this 
“district is contrary to the provisions of 
“ Section 8 Regulation XVII of 1806, which 
* have not been at all observed. >? 


To that it was replied that the land in 
question was within the two districts, and that 
being the case, the order might be obtained 
in either of them, 


‘Now it does not appear that any rejoinder 
was filed to that replication, which was 
the allegation on which the cause pro- 
ceeded. 


It then appears that after wards, it is stated 
here, there was some application made {to 
the Court of the Sudder Ameen. If certain- 
ly is somewhat singular that no description 
of the circumstances is given under which 
that application was made; but an application 
was made to the Court for something or 
other, aud in consequence of that application 
an order was made by which the question 
which arose in the cause was to be tried in 
the Court of Moorshedabad. It related to 
the cause; it did not relate to the order 
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e of foreclosure. .- But what is. there to show 
in-the whole course of these’ proceeding, 
that these lands were not situated partly in 
one district and partly in the other district ; 
and what is there to show in the course of 
the proceedings, that, if that were the case, 
an order made in the Court of either district 
would not be.a proper order ? 

We think there is nothing in this case. to 
show that the order was not made in the 
proper Court. . 

The next objection made to the order is 
that there was no service on the proper 
party... Now the -parties who are interested 
in this case, are the parties who are interested 

- in what is called’ here the permission to 
adopt, by which an interest is given to the 
wife, who. is now the appellant, for her life, 





with a species: of power—a power to appoint 
an heir, which heir, wheo appointed, would 
have a right to the inheritance in certain 
estates—and we are of opinion the service 
upon this, lady, the guardian, was quite 
sufficient service. ` . 

The only other objection which was made. 


to. the decree, not the, order, is that “there: 


was a refusal to examine witnesses, the exa- 
mination having been prayed for at the time 
the hearing was going on, Now certainly: it 
does seem as extravagant, an application as 
ever was-made to any Court, to ask; in the 
midst of the hearing, that there should be a 
permission to examine witnesses over again, 
those witnesses having been ascertained long 
. before, subpoenas having. been issued to com- 
pel them to come in and give, their evidence, 
those subpænas not having been served be- 
cause they were then about to leave the place. ; 
but they might have been served immediate- 
ly afterwards ; and cértainly .it is not an 
application that ought to,have-been, made to 
the Court. Their Lordships’ therefore are 
ofopinion that: that, is no. ground for - this 
appeal, and the appeal. must consequently be 
_ dismissed with costs.. 
Appeal dismissed, 
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“- < „The 7th July 1848. - 
f Present: `’ 


Lord Brougham, Lord Langdale, Doctor 
+ Lushington, T. P. Leigh, Sir A. Johnston, 
and Sir E. Ryan. ` : 


`- Alluvial Land. 


On Appeal from the Sudder Dewanny 
Adawlut of Bengal. 


Mussamut Imam. Bandi and Wajid Ali 
- Khan, 


Versus 
Hur Gobind Ghose. 


The owner of land beforo it is inundated remains the 
owner of it while it is covered with water and after 
it becomes dry. 


The Right Howble T. P. Leigh.—Tan 
suit in this case is brought to recover certain 
land- containing something more than 612 
beegas lying near the city of Patna, It is 
claimed by the appellants as part of n mouza 
belonging to’ them, called Akbarpoor. The 
respondent alleges that it is part of n mouza 
called Raipoor Hussun, which belongs to 
him; but he insists that, however this may 
be, he is in possession, and that it lies 
upon the appellants to make. out their title. 
This is, no doubt, true, and the whole 
question in the case is, merely, Is or not the 
land in disqute shown to be part of the 
Mouza Akbarpoor? . í 


Upon a question of this description, very 
grent weight.would, at first sight, appear to 
be due to the judgment of the Court below. 
There are circumstances however here, 
which go far to destroy the authority of the 
judgment. i 


The Judge in.the. Provincial Court was 
in favor of the appellants. In the -Sudder 
. thë Judges were divided in opinion; and 
‘though three Against one concurred in the 
decision, one of the three decided upon a 
ground, which was repudiated by the other 
two, and those two unfortunately mistook 
‘the nature of the question which they had 
to try. They conceived that the question 
was as to alluvial land, in the sense of land 
gradually gaiued from the river, and which, 
having no other owner, would belong, by 
way of accretion, to the lands of the adjoin- 
ing proprietor. Whereas the ownership of 
the adjoining land, though essential in the 
consideration of a title founded on accretion, 
was of little or no value in the iséue actually 
joined between these parties. 


To consider, then, the reab question. 
Some evidence has been received in the 


. 
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Court below which, by the rules of English 
Law, would nèt have been admissible, and 
some has been given in a different form from 
that which those rules would- have rendered 
necessary. But. we are here denling with 
the law ‘as administered-in' Indian Courts by 
unprofessional:Judges, and we must look at 
the evidence which they have-received, and 
consider the effect which it ought to have 
produced.  ~ 


Some points seem to be agreed’ upon 
between the parties. The wliole of the dis- 
trict adjoining the land in dispute, as well 
as that land itself, is flat, and is very linble 
to be covered or washed away by the waters 
of the.Ganges, which frequently changes its 

channel. The land in dispute was inundat- 


ed: about the year 1787 ;.it remained cover- |. 


ed with water till about 1801; it then be- 
came par tially dry, till, in the year 1814, it 
wis-again inundated. After this period it 
once again ré-appoared above the surface of 
the water, and by the year 1820 had-become 
* very valu able land. 


‘ The-question, then, is, to whom did this 
Inud belong before the inundation ? Who- 
ever was the owner of the ‘land then, 
remained the owner while it was covered 
with water, and after it became dry. 


The tract in dispute, together with some- 
thing more than 187 beegas already recover- 
ed’ by the appellants, is “alleged by ‘them to 
form the Mouza of Akbarpoor. They allege 
it to be bounded on the west by the Koocha 
of Oodha Das, on the east by the Concha of 
Kiuoo, on the south by Mehrampoor, Morad- 
poor, and Afzulpoor, and. on‘the north by 
Raipoor, Hussun. This description places 
Akbarpoor to the south of the Ganges. 


The respondent alleges that the wholé of 
the land iu dispute is part of Raipoor Hussun, 
and that, in fact, the whole of the appel- 
lonv’s taluok is to the north of the Ganges. 


The appellants found their title-on a 


grant by the Emperor Aurungzebe, in the |’ 


year 1679, to their ancestor, of the Talook 
of Subulpoor, which is there described as 
containing 6,756 beegas 12 biswas, and to. 
consist of 11  mouzas, four under the name 
of Subulpoor, and one named’ Akharpoor. 
This talook was to be held Maddad-i-mnsh, 
or free from tribute ; and as the same 
exemption from payment of rent to the Gov- 
erument continued after the country came 
wider the dominion of the East India Com- 
pany, they hnd a material interest in having 
the extent of those lauds clearly ascertained 
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.of the Mouza of Akbarpoor, 
~“ | tent. 
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: e. 
and preserved distinct from the tands liable 
to assessment; -> 


The particular extent of Akbarpoor does 
not appear by the -original grant : but in an 
Afrad-Tablak, of 1779, it is stated to, con- 
tain 800 beegas,. or about 1,600 English 
acres. . : 


We have evidence, then, of the existence 
and of its ex- 
The question is, where was it situate ? 

.A number of . witnesses produced -by the 
appellants state that its site agrees with the 
boundaries alleged by them. Ar equal, or 
perhaps larger number of witnesses, prò- 
duced by the respondent, swear that those 
boundaries include, not Akbarpoor, ‘but Rai- 
poor Hassun., 


Council. 





‘Tn. this contradiction of tal testimony, 
which occurs in almost every-Indian case, we 
must look to the documentary- evidence, in 
order to see on which side the truth lies ; ; 
and it appears to us to leave no doubt upon 
the question. 


The first document produced by the ap- 
pellants purports to be a measurement made 
about the year 1784, in a dispute between 
the owner of the Talook of Subulpoor and 
the owner of some adjoining lands. In this 


‘document, the Mouza of Akbarpoor is stated 


to contain 800 beegas, and to extend east 
and west from Pahleza to Kotabpoor, nortlr 
and south from Mehrampoor to Raipoor 
Hussun. These boundaries, according to 
all the maps, would include the property im 
dispute. 


Itis said, however, that no adcount { is 
given of his document in the evidence, that 
it appears from a note of the translator to 
be fall of inaccuracies, and that no weight 
was giveu to it by any of thé Judges below. 
The other evidence in the case makes it un- 
necessary to place any reliance on this docu- 
ment, though there apperrs “no reason 
to suspect that it is. not genuine, 


. The next document produced is a measure- 
ment made about'the same period, and which 
seems to have been prepared for the purpose of 
distinguishing the lands which were exempt 
from tribute to the Government. It is 
very minute atid particular, and there is no 
impeachment of its accuracy. 


> The- 19th Article describes Akbarpoor 
Dakhili of Subulpoor as extending from the 


‘south opposite Bara Bungla to Raipoor ~ ‘on, 


the north, and on the north- east from the 


limits of Kotabpoor, opposite to the’ Ghat of 


e 


1867.) | 


Privy - 


Kinoo to: -the -limits of. Zabldpoat: ‘ou the 
west. 

_Upon-examination of. the maps, it will bo 
found. that this description, though in differ- 
ent language, quite agrees with “the _preced- 
ing document. i 

We have next a report made by a publie 


officer in the year 1787 upon a question of 


boundaries, which had arisen bêtweem the 


proprietor of Subulpoor ‘and the’ proprietor of 


Govindpoor, about the time when’ the inun- 


dation began. In this report the bouddary of 


Akbarpoor on the west is stated to extend to 
the Koocha of Oodha Das, and on the east to 
the Ghat of Kinoo; “and it is described as 
lying south- west-of Raipdor. 


We have, then, three’ documents, all de- 


scribing the same land by boundaries in sub- 
stance the same, although the difference of 
the points referred to, ‘and of the language 
used in the several descriptions, show them to 
have been the result of independent surveys: 

Upon the.main point, however, which, in 
truth, is decisive of the case, that Akbarpoor 
lay to the south of Raipoor, and not to the 
north, there is further evidence. 

We have first a survey made by a Govern- 
ment officer in the- year 1810, on the 
alluvial lands of Afzulpoor, In this Ak- 
barpoor is 
Raipoor, and between Raipoor and Afzulpoor, 


We have then a map prepared by Moonna- 


Ram in 1812, in a dispute as to” boundaries 
between persons having no connection with 
this suit, and here-again Akbarpoor ig placed 
to the south of Raipoor. 


‘This is the material documentary evidence 
produced’ by the appellants, and against 
it none whatever is offered by the respond- 
ent. .He does not even produce. the de- 
scription contained in his- own title deed, 
alleging that, for some reason, the bill of sale 
to him was not forthcoming. Ree 


He: rélies, However, upor ` „certain. suits 
which have taken place with -respect to Ak- 
barpoor, and. upon evidence which has been 
given, and ‘decisions which havé ‘been pro- 
nounced, in those suits. They appear to have 
been of. two distinct ` classes : first; between 
the appellants or their.-ancestors, and ‘the 
Government ; and, secońdly, between those 
parties and the řespondent. As tho“ patties 
to those suits whom the appellants represent 


varied from time to time, but their interests’ 


and title are now vested in the, appellants, 
we shall spéak of the’ parties under the gene- 
ral term of the appellants in order. to avoid 
the detail which would be necessary to ex- 


plain the various. changes and ‘Srgnpnissions’| secvanle o of the respondent as part of Rai- 
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of interest. We will first consider the con- 
troversy with the Governmeft. Soon after 
the time when the district now insisted to 
form Akbarpoor became dry, a part of it 
marked. No. 18 in Map F was claimed and 
taken possession of by the Government as 
being alluvial and- being subjèct to revenue. 
The ‘appellants claiming it as part of Subvl- 
poor, an inquiry was directed by the'Govern- 
ment, and the Collector, on the 138th of 
December 1828, reported in. favor of the 
appellants, finding-that the land in question 
was part of Akbarpoor, and adopting the 
boundaries of Akbarpoor stated in the doca- 
ments already referred to. 

The Government, was ‘dissatisfied with 
this.decision, and brought the case before 
the Court of Special Commissioners of Patna, 
who, on the 15th of September 1829, con- 
firmed the decision of the Collector, and an 
order was given to the Ameen to ascertain 
the boundaries of Akbarpoor, and the por- 
tion of it in possession of the Government. 

In the execution of this order it was found 
that a large portion of the alleged district of 
Akbarpoor was in possession of the respond- 
ent Hurgovind Ghose who objected to hay- 
ing it measured, and Accordingly that por- 
tion only which was in the possession of the 
Government was measured, and found to 
nmount to something more than 187 beegas. 
The remainder of- ‘the land, amounting to 
rather more than 612° beegas, ` was stat- 
ed in the reports to be in the possession of 
Hurgovind Ghose, . 

In pursuance of these proceedings the 
appellants or their ancestors were put iu 
possession of the 187 beegas, and havé since 
remained in possession. 


It is very truly said on behalf of the re- 
spondent that he was no party to these, pro- 
ceedings, and cannot be bound by them. But 
when it was. contended at the bar that the 
land thus given up to -the appellanis will 
satisfy the description of Akbarpoor. con- 
tained in the preceding documents, : ‘the quan- 
tity of land contained in Akbarpoor and of 
the ‘eastern boundaries were both forgotten. 
Neither ofthese important conditions is 
satisfied by limiting the appellants’ rights 
in the ‘manner proposed. 


We now come to the disputes between 
the. appellants and the respondent. It seéms 
that in the year 1813 both Raipoor Hassun 
and Subulpoor having been devastated by the 
Ganges, a portion of land which had become 
dry*was claimed by the . servants of*the 
appellants as part of Subulpoor, and by the 
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poor, and quarrels leading to a breach of 
‘the peace took place’ between them. In 
consequence of this the matter came before 
the Foujdari Court, which, on the 5th of 
May 1813, after ubserving very justly that 
the rights df the parties could only be de- 
cided in the Civil Court, ordered that in the 
meantime the appellants. should be confined 
to the north bank of the Ganges, g the 
respondent to the south. 


Tt is obvious that this decision involved no 
determination at all as to the right of bound- 
aries. Accordingly, for the purpose of set- 
tling those boundaries, a suit-was instituted 
in the Civil Court of Patna,’and on the 18th 
1816, an order was made 
which, if taken strictly, would exclude both 





parties from the land in dispute, inasmuch |. 


as it fixes the southern limit of Raipoor 
Hassun in a manner which would exclude 
it, and confines Subulpoor to the north bank 
of the Ganges. But the boundaries as they 
affect the land now in dispute were not in 
question, and the order therefore may be laid 
out of the case, 


In 1819 another suit was instituted by 
the appellants against. the respondent, in 
which the controversy was as to the bound- 
aries of Raipoor and Subulpoor in lands 
lying to the north of the first sota. 


Thissuit is relied on by the respondent 
for two reasons : first, because in the course 
of it a map was prepared by Hookum Chund, 
in which the land now in dispute was de- 
scribed as part of Raipoor Hussun ; and, 
secondly, because as it is- said if that land 
was not embraced in that suit, it might have 
been embraced in it, and therefore it is evi- 
dence to show that the plaintiff did not 
consider this land as belonging to him, 


That this suit did not embrace the land 
in question is perfectly clear ; and Hookum 
Chund, being examined as a witness, states 
that, when the map in question was prepar- 
‘ed, he described the land now disputed 
as part of Raipoor Hussun upon the state- 
ment of the respondent’s agent, the appel- 
lants or their agents not attending, the 
question being immaterial, inasmuch as the 
* rights of -Akbarpoor were to be determined 
in another suit to ‘be presently mentioned, 
. These circumstances appear to us to destroy 
the weight of the first argument. 


Asto the second argument, it is answered 
by The facte-that, almost immediately after 
the institution of the suit just mentioned, 


viz. in 1820, a suit was instituted by the. 
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appellants against the respondent and sever- 
al other parties, claiming the land in ques- 
tion as part of Akbarpoor, but not setting 
forth with sufficient distinctness the lands 
which he claimed, or the quantities which 
-he demanded from the several defendants. 


Upon this ground his suit was dismissed 
in 1827, and in 1830 the present suit was 
instituted against the respondent. 

Itis not necessary to go through the 
several proceedings which have taken place 
init. The evidence has already been refer- 


red to, and after the most careful examina-- 
nation and enquiry the Judge of the Patna . 
who resided - 


Court, Sir. James Harington, 
close to the disputed land, which immodiate- 
ly adjoins the Court House, having thé 
opportanity of examining the site and’ the 
different fixed points, and of applying the 
description given ‘by documents and the 
oral testimony to the ‘lands to which they 
refer, ultimately came to a decision infa- 
vor of the appellants, and expressed -his 
opinion in a well considered and well reason- 
ed judgment on the 14th of March 1834. 

From this judgment there was an appeal 
to ‘the Sudder, when, unfortunately, ‘the judg- 
ment was reversed, upon the grounds which 
we have already adverted to, which destroy 
all the authority of the ‘final decree. ` 

We can entertain no doubt that the con- 
clusion to which Sir. James Harington came 
on the evidence was.the right conclusion, 
and that the Court ought to have found ‘that 
the landin dispute was shown to ‘be part-of 
Akbarpoor. 

Two of the Judges relied :on another ob- 
jection to the appellants’ claim, viz. that it 
was barred by lébgth of time. It is very 
doubtful upon the facts as. they. now ‘appear 
wkether such an objection, if it bad been 
raised by the respondent, could have pre- 


vailed; but itis sufficient to say that ‘the. 


objection was: not raised, and that the.ap- 
pellants therefore had no opportunity of 
meeting it by evidence. 


Upon the-whole we:have no difficulty in 
coming to a conclusion that the -decree com- 
plained of ought. to ibe reversed, and that 
the appellants ought to be put inte pos- 
session of the land i in dispute, and that they 

ought to be .paid by the respondent the 
amount :of ‘the annudl value -of the land 
‘from the time of the institution of the suit 
in 1830, together with costs in the ‘Court 
-below, and that of this appeal each party 
should bear their.own costs. And-we shall 


jhumbly report our opinion to Her Majesty 


accordingly, 
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". Phe bbili June 1849." 

T T ie, Present i: ° 

Lord - Brougham, - “Bord | Langdale, ` 
Lushington, Te, Bes Leigh, 
| Ryan. i 


Hindoo Law— Adoption. on 


On Appeal | from - the -Sudder Dewanny y 
; ~-  Adawlut of Bengal. i 


‘Hurradhyn ’ Mookerjee, 
versus. |S 
Mothooranath Mookerjee and others. 


An adoption may be made either by a man in his life- 
time, or by one of his wives after his death under a 
power ` conferred Upon. her for that purpose by her 
husband. 


Rt, Hon'ble T. P. Leigh—Tux suit in 
this case was instituted by the appellant 
against Goluk Chunder Mookerjee, Rusha- 
nund Mookerjee, and Unoop Narain Mooke?- 
jee. The appellant alleged that he was the 
adopted son of Ghunsam Mookerjee,. the 
-deceased brother of the defendants, -and hë 


“Dr, 
and. Sir E. 


prayed to be put into-possession of the pre- 


perty of Ghunsam, Neither. Rushanund nor 
Unoop Narain appear to have put in any 
answer to this demand in the Provincial 
Court. Goluk Chundet, however, put in 
. an answer by which he. denied the adoption 
of the appellant, insisted that he’ had 'néver 
“been separated either in property or board 


from Ghunsam, and alleged that Ghunsam- 


had iminediatély before, his death made a 
deed of gift of- all his Property to him 
Goluk. | - 

The Provincial Judge, before whom the 
case first came, was of opinion that. the 
adoption was not proved, and that the deed 
of gift to Gholuk was; proved, and he decreed. 
accordingly. 

The Sudder Court’ on. appeal agreed in 
opinion that the adoption was not ‘proved, 
- but they disbelieved or doubted ‘the genuine- 
“ness of the deed of’ gift tò Gholuk, ‘and they 
varied in that respect the decree of the 
Court below, dismissing the appellant's: suit 
without prejudice to this question. From 
this decree of dismissal the present appeal 
is brought. Several witnesses on the part 
of the ‘appellant’ have sworn to the different 
facts necessary.to prove the adoption.’ On 
the other hand, the respondents have pro- 


duced witnesses who swear to: facts incon-| 


sistent with such adoption. In such circum- 


stances, much must depend upon the pro-. 


` babilities of the case to be’ collected from 
those facts ag to which both ‘parties are 
agreed, 
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_ The adoption of the appellant is alleged to 


i have been completed i in the awtumn of “1824. 


At this time it is clear that Ghunsam was 
advanced in year 8,—aboat sixty-seven years 
old ; that he had two wives, to whom he had 
been lorig married, by neither of whom he had 


| ever had i issue, and both. of-whom were of 


such an age as to make it'in the highest de- 
gree ‘improbable that he should ever have by 
them a’ ‘son of his. body. One is stated by 
the respondent’s witnesses to have been about 
ST, and the other about 3€ or 37. He seems 
long before this period to have despaired of 
having such issue, for eighteen yenrs before 
he had adopted 4 boy named Banee Madho, 
the son of his brother, the respondent Goluk 
Chunder, Iu April 1824 Banee Madho had 
died without-issue. These are facts as to 
which there is no, controversy. 

According ‘to the religious tenets of the 
Hindoos, a man’s state after.death, his deli- 
verance from a place of suffering called Pué 
(the expression used in the translation.of the 
documents before us is “ his salvation”), de- 
pends upon his leaving a son to perform 
certain rites and ceremonies after his death. 
That these opinions were shared by Ghunsam 
is clear from the evidence produced on both 
sides, nnd he had acted in conformity with 
them by. the adoption of Banee Madho. Is 
it then- more probable’ that on Banee 
Madho’s‘ death he should supply-his place by 
‘tlie adoption of another son, or that he should 
deliberately and purposely. incur the penalties 
which, according to his opinions, would 
attend the omission to discharga this duty ? 
The former proposition is that on which. the 
appellant, relies ; the latter must be main- 
tained by the respondent, 


An adoption may be made either by a man 
in his life-time or by one of his wives after 
his death, undef a power conferred upon her ` 
for that purpose by her husband; and the 
case of the appellant is that Ghunsam had 
at first, in a fit of sickness, provided for the 
adoption ‘in the latter- form, but that after- 
wards, having’ recovered, he made the adop- 
tion himself. è 


The facts éstablishing | these Joia 
are sworn to by several witnesses, and .docu- 
ments are- produced confirmatory of their . 
statement; and, with an exception to which 
we shall ‘presently advert, neither the wit- 
nesses nor the documents appear to be open 
to any. imputation beyond that which applies ` 
to all Hindoo testimony, viz., the facilis 
with which: false witnesses are proctired, and 
false documonts fabricated. ` 
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The probability in favor of an adoption | the appellant. 


of some child Being very strong, is there 
any improbability that the appellant should 
be the object of selection ? Upon the evi- 
dence’ he would appear to be the most likely 
to be chosen’; he was a nephew of Ghunsam, 
the son of thé respondent Rushanund ; he 
was of a proper age, living in his house, ‘and 
a great favorite. with Glunsam’s sister ; 
and Goluk appears to have had no other 
son of an age which would admit cf adop- 
tion. 

Qn Ghunsam’s death, which took place on 
30th January 1825, both his wives became 
suttees. Theré is evidence hat his funeral 
ceremonies were performed by the appellant ; 
and on the 25th February 1825, the nazir 
of the collectorate within which Ghunsam 
held property,- reported to the . Collector 


_ the death of Ghunsam, and that he had left 


» 


` 


an adopted-son, a minor, named Hauradhun 
Mookerjee. 

. Ghunsam seems to have left surviving 
hits: besides the three brothers already named 
—Goluk, Unoop Narain, and Rashanund—a 
half-brother, Beer Esher,- On the death of 
Ghunsam, Golak, either undet the alleged 
deed of gift, or as an undivided brother with 
him, claimed the whole of Ghunsam’s pro- 
perty. In consequence of these claims of 
Goluk, disputes arose; and on the 28rd 


April 1825, a petition was presented by, 


Beer Eshur to tho Collector of Nuddea, iu 
which the appellant is mentioned as the 
adopted sou of Ghonsam ; and on the 16th 
May 1825, a petition was presented to one 


_of the Provincial Courts by Unoop Narain, 


in which the fact of the appellant’s adop- 
tion is distinctly stated; and the same state- 
ment is repeated by Unoop in an answer put 
in by him in a late stage of the preceedings 
in this cause. 

These disputes having led to some breach 
of the peace, the case was brought before 
the Foujdary Court; an order was made, 
by which Goluk was continued in posses- 
sion of the property until the right should 
be determined in the Civil Court; and iv 
October 1825 the plaint was filed in this 
cause. 

The evidence of the appellant being such 
as we have stated, the objections made to it 
by the respondents, and the counter-evidence 
brought forward by them, are to be con- 
sidered. 

It is first said that the appellaut’s witness- 
ef who depose to the facts constitutizg the 
adoption are for the most part in a low sta- 
tion of life, and mea to be influenced by 


` 
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But it is sufficient to “state 
in answer that these witnesses depose to 
the presence, on the principal occasions to 
which they refer, of many other individuals 
whom they name, any one of whom might 
have been called by the respondents, and yet 
not ove single witness is examined for the 
purpose. One of the witnesses for the appel- 
lant is the priest who performed the religious 
ceremonies of adoption. ‘The fact of the 
adoption is recognised by two mombers of 
the family immediately upon the death of 
Ghlunsam, and, as far as appears by ‘any- 
thing produced to us, is not denied by any- 
body but Goluk and his sons, who, having 
succeeded to his interest, are respondents 

upon this appeal. i 

It was then said that several of the samé 
witnesses who have sworn to the adoption, 
swear also that their names are written as 
witnesses to the unumati palitra or instru- 
ment by which power to adopt was given by 
Ghunsam to one of his wives, and that on 
réferring to the transcript of the proceedings 
no names of witnesses appear. The original 
document, however, was before the Court ; 
helow, and successively: before several 
Judges, who on other grounds discredited 
the witnesses; and if so palpable an objec- 
tion to their testimony had really existed, 
we cannot suppose that by all those Judges 
it would have been overlooked. 

The evidence for the respondents consist- 
ed mainly of the deed of gift to Goluk and 
of a report made by the Police of the exam- 
ination of the widows of Ghunsam on the 
occasion of their becoming suttees, and of 
alleged conversations with Ghunsqm, in which 
he is stated to have declared that he neither 
had adopted nor would adopt another son 
after the death of Bance Madho. 

As to the. first document, the deed of- 
gift, we expressed in the course of the argu- 
ment a clear opinion that it was a forgury, 
and the Counsel for the respondents hardly 
attempted to maintain its genuineness. 

The other document deserves more atten- 
tion. It contains the examination by the 
Police Officers, of the widows previously to 
their being burned with the corpse of their 
husband, and they are then stated to have - 
declared that they had no gon nor daughier ; 
which, it is said, would not be true if the 
appellant had been the adopted son of their 
husband. - 

On referring to the Regulations, however, 
under which the official examination takes 
place, as well as to the nature of the exami- 
nation itself, we think that the ta ap- 
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plies only to the natural-born children, and 
that it appears from the answer of the wi- 


dows in this case that they so understood it,. 


for their words are :—‘ We have no son nor 
daughter ; we aro barren.” - The parole 
testimony for the respondents is open to the 
observation that nearly all their witnesses 
depose either to‘ the execution of the deed 
of gift to Goluk, or to conversations with. 
Ghunsam in ‘which an intention to make the 


gift is expressed. Now that deed is palpably 
a mere fabrication. f 

In this state of the evidence, if the case 
had come originally before us, we could have 
had no hesitation iu holding that the appel- 
lant had established his case; and the ques- 
tion is, whether we are-té attribute so much 


. 


weight to the judgments already pronounced 
as to abstain from giving effect to our own 
opinion. On examining those judgments, 
we cannot say that the reasons assigned by 
the Judges are such as to ‘add authority to 
their decision. The Judge of the Proviucial 
Court appears to have considered that many 
circumstances were necessary to the validity 
of an adoption, which (whether usual or not) 
certainly are not required by law ; and to 
have so far miscarried in examining the evi- 
dence or estimating ifs value, as to be of 
opinion “that there rests no doubt on the 
“authenticity of the deed of gift of Goluk 
“ Chunder.” ` f f 

In the Sudder Court the same error ap- 
pears to lave existed with respect to the law 
of adoption as prevailed ia the inferior Court, 
and no additional reasons are assigned for 
disbelieving the appellant’s evidence. 

Upon the whole we must advise Her 
Majesty that the judgment complained of 
ought to be reversed ; that it slould. be de- 
elured that the appellant has made out his 
title as the adopted son of Ghunsam Moo- 
kerjee, and that the case should be remitted 
to the Court below, with this declaration, 
snd with directions, to give that effect to the 
appellant’s claims in this suit which may be 


consequential upon that declaration, ¢ 
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Present: 


Lord Brougham, Lord Langdale, Dr. 
Tushington, T. P. Leigh, ande Sir R. 
Ryan i p ; 


Practico—Presumption— Mesne ' Pro- 
fits—Native Hvidence. 


On Appeal from the Sudder Dewanny.’ 
Adawlut of Bengal. 


Modhoosoodun Sandial, 
. 


Versus 


Soroop Chunder Sirvar Chowdhry, 


Considering the advantages which the Judges in 
India generally possess of forming a correct opinion of 
the probability of a transaction and in some cases of 
the credit due to the witnesses, the fact that the Courts 
below have -decided against the validity of an instrument 
affords a strong presumption of the correctness of their 
decisions but does not and ought not to relieve ‘the 
Privy Council, as the Court of last resort, from the duty 
of examining thé whole evidence and forming for it- 
self an opinion upon the whole case. 

.| _ A presumption arises against a claim for mesne pro- 
fits from non-claini for 7 vears. 

With reference to the lamentable disregard of, truth 
prevailing amongst the natives of India, -the “Privy 
Council held that it would be very dangerous for the 
Court altogether to discredit witnesses deposing vivd 
voce by reason of the necessity impose't on the Court to 
sift the évidencé of such witnesses with great minute- - 
ness and care. 


The Right Hon'ble the Judge of the 

Admiralty Court (Dr. Lushington).—Ti1s 
is au appeal from the Sndder Dewanny Court 
of Bengal, and the subject-matter of the suit 
is the mesne profits of an estate in the per- 
claimed by the present 
respondent, in whose favor both the Zillah 
Court of Nuddea and the Sudder _Dewanny 
pronounced deertes, 
“ In’ the course of these proceedings the 
appellant, who was the defendant in the 
Court below, pleaded an agreement contained 
in an instrument bearing date the 12th of’ 
February 1819, and the whole case turned 
upon the question whether this agreement - 
was a genuine and valid deed, or, as con- 
tended by the respoudent, a forged instru- 
ment, i Vo 

Both the Courts below have decided 
against the validity of the instrument, a 
fact which, considering the advantages the 
Judges in India generally possess of forming 
a correct opinion of the probability of the 
{rausection, and in some cases of the credie 
due to the witnesses, affords a strong pre- 
sumption in favor of the correctness of 
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their decisions, but does not and ought not! the lith of April 1826, interest hoa. 


to relieve this the Court of last resort, from 
the duty of examining the whole evidence, 
and forming for itself an opinion upon the 
whole case. 


We proceed, then, to a consideration of the 
evidence, and ‘an investigation of the reasons 
assigned by the Judges in the Courts below 
for their decision. But before commencing 
this task, a very brief statemeut ofthe facts 
of the case will be necessary. 


The Board of Revenue, on the 29th De- 
cember 1818, sold a property situate in Zillah 
Nuddea for arrenrs of revenue. That pro- 
perty consisted of 271 mou&zas, of which 62 
constituted dihi Byduathpore, and 18 turruf 
Sookhsagur. By two purchases the appel- 
lant ‘became the proprietor of one-half of 
this property, the other half was owned 
by persons of the uname of Bundoojia. For 
some time joint possession was held of the 
whole estate, excepting dihi Bydnatbpore 
and turruf Sookhsagur. These two districts 
the occupants held adversely, and against 
them suits to obtain possession were brought 
by the purchasers. 5 


On the Sth of February 1819, these suits 
being still undetermined, the appellant, who 
held an eight-anna share, sold a two-anua share 
to the respondent. These facts are common 
to both parties, but with respect to the pay- 
ment of the purchase-money there is much 
‘dispute ; it will be necessary hereafter to 
advert to this circumstance, but it is more 
convenient at present to proceed with a 
statement of the facts which do not appear 
w be disputed. 


On the 23rd of November 1819, the 
appellant and his co-owners obtained pos- 
session of dihi Bydnathpore under a decree 
of the Court. On the 27th of June 1822, 
the property was divided under the orders 
of the Collector, and to the respondent was 
allotted seven aud three-quarter mouzas in 
dihi Bydnathpore. Iu July 1826, the ap- 
pellant sold the whole of his shure of this 
property, excepting his share in turraf 
Sookhsagur and three nnd a half villages in 
another turruf, to a Mr. Harris. With Mr. 
Harris the respondent had disputes as to 
his share of this property ; a litigation follow- 
ed, which terminated by compromise ou the 
3rd of April 1882. 


The plaint in the present suit was filed on 
the 8th of July 1833. By that plaint the 
Wspondemt demands Rs. 49,999 as* mesne 


profits from the 19th of January 1819, to ' 













Itis certainly somewhat singular that such 


a demand as this, if well founded, should 
have been so long delayed, no less than seven 
years having elapsed from the period when 
the claim ended before the commencement of 
a suit to recover what is alleged to have been 
due, yearly at least, if not half-yearly, for 
geven successive years from 1819. This 
is surely a circumstance which requires a 
very satisfactory explanation, for necessa- 
rily, after the lapse of so many years, there 
must be great difficulty in ascertaining the 
truth of such a demand, not to mention the 
presumption against it from non-claim for 
so long atime. It appears, however, from 
the plaint, and also from other proceedings 
in this cause, that the respondent in 1824, ` 
instituted a suit against the appellant, in 
which he claimed mesne profits between the 
12th of April 1819, and the 14th of De- 
cember 1823, of this same dihi Bydnath- 
pore. In defence to this suit the appellant 
pleaded two agreements ; one au agréement 
dated the 12th of February 1819, and the 
other an agreement dated the 15th of May 
1822, The respondent in reply admitted 
the execution of this latter agreement, and 
denied the former altogether ; various docu- 
ments are produced, amongst others the two 
agreements ; and the signatures attached to- 
each were compared with each other, but 
from this comparison no result was obtained. 
No evideuce as to the execution of the dis- 
puted agreement was, so far as appears, 
produced, 


The decree of the Court, bearing date 
the lOth of January 1826, was to this effect, 
that the respondent should be non-snited, 
with leave to correct his plaint and bring a 
fresh suit. 


From this period, January 1826, to 
April 1833, no proceedings were adupted 
by the respondent to recover any part of 
these mesne profits. He states himself: (for 
another purpose indeed) to have been a man 
of wealth and substance; he enters into 
litigation with Mr. Harris, who purchased 
from the appellant, bnt he never till April 
1833, attempts to recover either thie mesne 
profits due, as alleged, at the commencement 
of the suit of 1824, nor those subsequently 
accruing till 1826, when Mr. Harris made 
his purchase. There is nothing in the 
course of these proceedings, that we cau 
discover, which can in any way satisfactorily 
account for this delay, if the respondent 
had really and tiuly a bond fide claim to 
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these nfesne profits. - He’ Was warned: by. the 
* Judge in 1826 of the errors.contained in his 
plaint according to: the conception of: the 
Judge, namely, . “that being. in possession of 
the property, he claimed: for the mesne: 
profits. Wybether or, not, that was’, a feal- 
error we, need not-decide ; Si but this} is'eledr, 
that he was- 'at liberty to'bringja new: suit, 
aud to:shape his: ees as he mlghs: be: 
advised, 


But: this is Ra all. - ` Ho- “Was aistindtly 
apprised: of the- nature’ ‘of.'the main de- 
fence to-his action, namely, that his claim- 
was precluded: by the: agreement of the 
T2th of Febuary 1819+; tliat: the J udge 6x- 
pressed his ‘opinion that the appellant ia 
_some part of. his-defence was attempting to 
deceive the Court, and yet. for seven years 
the appellant does nothing. Surely it affords 
no-weak presumption “against- a claim so 
long delayed; that .the respondent, with full 
knowledge of all the facts, and the. nature:of’ 
the defénce, should so long neglect his own 
interest, with! ample means: ‘of protecting it. 


“But to resume.the narative, The answer 
to this plaint, which is at page 7 of the 
Appendix of 1833, is ` substantially; though a 
great deal of argument is-mixed up with the 
renl defence, that the ‘respondent. executed 
on the 12th ‘of February ,, 1819, , the. deed 
produced in the former suit, and- that by the} 
tenor of that deed the- respondent is. pre- 
cluded from maintaining this suit.. 


This ‘agreement of the 12th :of February | 
1819, is to be found at.. page 92. It willbe 
expedient to state :concisely: the contents of 
that agreement, and then to consider whe- 
ther such contents are - consistent with the 
proved circumstances of the. case, and whe- 
ther the.execution of such a deed is; on the 
whole, probable :or . improbable.” This «deed 
is, in the name of the respondent, . addressed - 
to the appellant. ` It states that.a-bill of sale 
and.a.receipt-of. the amount value had ‘been-| 
executed: by the appellant ; that the respoud- 
ent, awaiting, the eutry of „his .name-in the | 
Collectorate records, had not paid the money, : 
-but had executed a bond for it that, five days 
after recor ‘ding the name in, the: recorda, „the 
money | should be paid., The first ‘part. of 
this recital, sa far:ns relates to the bill. of | 
sale,. is admitted- to be true; but in this| there is no‘proof of the execution _ of this 
. agrexment,the receipt ig said- to bear: even | alleged bond, nor of any payment made under 
date with the-bill of sale, viz. Febr wary: the bit according to the agreement,. omissions 
Sth, whereas; on inpecting it, the: date is the which justly ‘give rise to “some suspicion, 
same ng.that of the agreement itself, namely, There is nothing ‘contrary to justice in the 
the 12th., of.- February. « : This: circumstance ’} pro vision contained “in ‘the agreement tht, 
naturally gives rise to some suspicion. ; nor. is-| during the: period “before the entry `of the 


that suspicion: clearsa ® away by. the: explana. 
tion ` offered: that.‘the receipt gwas- written” 
on: the:8th, but-datedaftérwards on the 12th; 
„when ‘the: bond for. payméit -of the purchase- 
money is said to-have been: given., - . 

The agreement then: states that. the pur- 
chase-nioney was not paid, but thata bond 
was: givenfor it,.. conditioned for payment of, 
the money five. days "after the respondent’s 
name should be recorded in the Collectorate. 
The bond was, during the: intorval, not to 
carry interest, and no ‘claim was to'be made’ 
for principal during that time. Though at 
first sight it may, appear strange that, instead: 
of natural payment, a bond should be taken, 
yet there are circumstances which tend to 
reconcile, this ar rangement with probability, : 
which is the only reasor for examining. it, as: 
no dissent exists as to ‘the- payment itself, 
whensoever or howsoever made, 


The vendor himself was not in possession 
of a. part of- the -property purported to bo- 
sold.” Suits at his instance .were depending. 
| for the recovery. of that property, and-the. 
results of-such suits must, in some degree, 
have been uncertain. It was. impossible, 
therefore, for the vendor to give possession 
of all the property purported to be sold, and 
consequéntly not improbable that--the pur- 
chaser should décline to pay the purchase- 
money until’ put in’ possession, The re- 
spondent avers that he- paid the money at the- 
time, and that the bill of sale: and receipt 
wore duly registered, and so they appear to 
have been ;. but surely it} was or ought to 
have been (had not his own .delay prevented : 
it) in the power .of the. respondent to have 
proved thé payment—the sum purported to 
be paid. is:Rs. 77,500 in casli, current coin, 
and before three witnesses. The sum total 
is between Rs. 7,000 -and Rs. 8,000; could 
it be a-matter‘of difficulty to have proved 80 - 
large a payment in money, and. was it not . 
a most important fact in the cause, as it 
would have falsified: a very material aver- 
ment in this -most.important instrument? ` 
Yet no ‘attempt is made to-establish a fact of: 
this.-importance. We cannot, therefore,- say ` 
that. this . statement in- the agreement is-- 
wholly. improbable, ; and certainly ‘itis not: - 
refuted by the. respondent... It is right, 
however, on the other hand, to-observe that ` 
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purchaser’s name in the books of the Collec- 
torate, no intexest should run upon the bond, 
and, on the other hand, no part of the profits 
be payable to the respondent, 


The agreement then provides that posses- 
sion shall net be given to the respondent ~of 


dihi Bydnathpore until, in the erens of the. 


pending suit terminating favorably to the 
then owners of the property, that part of the 
estate lying in dihi Bydnathpore had been 
partitioned off and possession given; that in 
the meantime the purchaser should pay the 
Government revenue, but should have no 


claim to the profits, the vendor, the present: 


appellant, the embankment and 


paying 


other expenses belonging to the pergunnah,. 


aud algo the costs of the pending suits. If 
the suit should not b successful, then the 
rents collected at the joint management office 
are to be apllied to pay the expenses. 


- It was contended that this arrangement 
was so unjust and inequitable, so injurious 
to.the interests of the respondent, that the 
execution of such an instrument by him was 
grossly improbable ; and of such opinion were 
the Judges of the Zillah and Sudder Adawlut ; 
but it does not appear to us that the condi- 
tions contained in this instrument are plain- 
ly so absurdly unjust as to lead to the con- 
clusion that, on that account alone, the deed 
should be considered a forgery. Whether 
those conditions were unjust or not, depends on 
many facts of which we have no evidence or 
means of judging, on the result of contingen- 
cies the. probability of which it is impossible 
for us to measure ; and even the Courts below, 
though possessed "of local knowledge, could 
not- have adequale legitimate means to 
accomplish such a task. 


We do not think it necessary to follow.in 
detail the remaiving contents:.of this instru- 
ment ; an arrangement somewhat similar is 
madé as to Sooklhsagur, but this suit has no 
reference to this property. It was urged 
aguinst the validity of this agreement-deed, 
thatithad not been registered, and though 
itdoes not appear that registration was 
essential to confer upon it legal force, yet 
certainly the absouce of registration is a cir- 
cumstance for consideration. The deed of 
May 1822 was not registered also. 


It is now necessary to consider the 
evidence as to the execution of this agree- 
ment-deed, which deed, it must be remem- 
bered, was deposited i iu Court in the suit of 
lot. Thgre are five attesting witnesses, 
The first witness who spenks to the deed is 
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‘there wás a deed of that date, 


Council 


{ Vols VII, 


Nushee Ram Ghose, and his name appears 
as an attesting witness to the agreement of 
February 12th, and if these papers ‘are 
correct; he was produced by the plaintiff, 
the respondent. He deposes to the exe- 
cution of the agreement, and identifies’ it ; 
it is very dificult to say that this witness, 
so produced, is -entitled to. any credit, but 


-no observation is made by either of the 


Judges upon his testimony. We are not 
able to concur with the Judge in the Zillah 
Court, that the circumstances to which he 
refors destroy the credit of the witnesses ; 


‘we cannot forget that they are examined 


seventeen years after the date of the instru- 
ment, 


Nubeen Chunder, page 122, another at- 
testing witness, also proves, the execution 
and identity of the instrument, so also Ram 
Koomar Dey, and their testimony is support- 
ed by the evidence of Kamula’ Kanth and 
Ram Mohun. 


It is quite true that such is the -Inment- 
able disregard of truth prevailing amougst 
the native inhabitants of Hindostan, that 


‘all oral evidence is necessarily received with 


great suspicion, and when opposed by tlie 
strong improbability. of the transaction ‘to 
which they depose, or , weakened by the 
mode in which they speak, it may be of 
little avail. But we must be-careful not to 
carry this. caution to an extreme length, 
nor utterly to discard oral evidence merely 
because itis oral, or unless the impeaching 
or discrediting circumstances are clearly 
found to exist. It would be very dangerous 
to exercise the judicial function as if no 
credit could necessarily be given to wittiess- 
es deposing viva voce’ how necessary soever 
it may be always to sift such evidence with 
great minuteness and care. Itis a remark- 
able fact iu this caae, that the existence of 
an agreement, hearing date February the 
12th, 1819, is admitted. There is produc- 
ed n deed undisputed, bearing date May 
consequently, long before 
the first suit was commenced, which ex- 
pressly recognizes an agreement-deed, dated 
February the 12th, 1819. It is said that 
but that 
it was of a different tenor. Of this latter 
averment we do not find the slightest proof ; 
there is no evidence of any other deed: 
of that date. This defence was not, so- 
far as appears, set up in the former ‘suit 
of 1829, aud surely the presumption, in 
the absence of all proof to the contrary, 
is that this dced of 1822 referred to the 
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deed of Pay, 12th,,. 1819, ipridced in 
this cause, and ‘produced as, “early as 1824, 


‘hen. it was “hot even alleged that . there 


was another deed. of. the. same, dato’ “of ‘a. 


“s different: tenor., “Under these cireumstinces, 

we consider _that the agreement of 1822 
~ affords.a strong. coulirmation of the deed of 
February the 12th ee, a the: ap- 


Y 
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There is. another, observation! made by 


” the Judge of the ‘Zillah’ Court: which’ we | - 


think should be -adverted to. The Judge 
. argues that the“non-production of this deed 
ina suit as to Sookhsagur; though it was 
called for, is an-argument against the-valtd- 
ity of the “deed. ‘We do not sufficiently 
know the ‘cireumatances of that- suit to 
7 enable,us to form any accurate opinion as 
-to the necessity of producing it; ; but.:as 
this very deed, long béfore that suit coth- 
mented, was deposited i in’ ‘Courtin a «prior 
suit, and placed hong its records, . it- is 


a: difficult to conclude, | as it was’ accessible to 


both parties, that ‘the ‘noti-produotion i in that 


cause is’ 2 “proof of its’ being a forgery. 
Besides, the deed of 1819 was’ no defence 
to that claim. ‘Among those papers are to 
be found numerous extracts from the pro- 
ceedings i in various other -suits,: relating . to 
some parts of the . estate originally sold’ in 
1813. *We do not think that any conclu- 


sion, as to the main issue | in this case, can. 


be safely” drawn from those extracts. It 


is very dificult : from such extracts, “only 


to understand . ageurately such a. series of 


= complicated litigation, and still more dit- 
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cult “iad dangerous. to,- ely upon isolated 


parts òf: ‘former ` “proceedings between dif- 


‘ferent parties, aid for-different purposes, as 


applicable to ‘the question in this" case. © We 
do. not find” ‘that the ‘Tudges. in the Courts 


below imported. them into their reasons for 


‘the cdnelasions to which they ‘arrived, 


except for the purpose of fixing the amount 


of the mesne Profits. We therefore do 


“not deem it necessary to notice them more 


particularly.. oe i 


On.the whole, we are of opinion that the 


‘agrebmeiit of the 12th of February 1819, - 
„is established by the evidence produced 
and that, 


it- must be carried: into effect. 
Consequently the claim for mesne profits of 
dihi Bydnathpore éannot be maintained for 


the period antecedent to. possession on the 


dihi being completely: partitioned off. And 


we. do. not: find that it was completely par- - 


‘titioned off and possession taken by. the re- 


spondent at any time’ during the period for 

which ` inesne e pects are olnimed by this f 
action. i ` ; 

> “We. are therefore n the necessity of 

reversing the judgment of ihe Court below, 

and.of the two inferior Courts, and pronoun- 

cing that the respondent has failed in esta- 

blishing his claim. ‘There. will be costs iú 


the Courts below, but no costs here. 


Lord Brougham.—We._ dismiss the suit 


| in" both Courts below, the Zillah and the 


Sudder Adawlut Coutt, with the costs belgw, 
ag ; UTS WALA eee 


but no costs here. ~ 
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Mr. Turngr.—Your Lordships will recol- 

lect that there were two appeals ; the other 


appeal will, I. suppose, follow -the same fate 


i as this; ft raised substantially the -same |. 


«question. 


The Judge of the Admiralty Court.—That 
appeal was not argued ; it was agreed that 
the decision upon that appeal shou-d follow 


` the'decision upon this, ° 


Mr, Turner.—I think it was, my lord. 


Mr. Forsyth.—My learned friend Mr. 
Loftus Wigram said that he would not con- 


sent to the other appeal following the fate of. 


this without saying something upon it, and: 


he said a few words to your Lordships upon 
that second appeal. 


Lord Brougham.—We thought that both 

. appeals should be subject to the same 
fate, but there was a doubt whether Mr. 
Loftus Wigram should be heard then upon 


the other appeal, . or whether we should | 


decide this first, and we thought it better to 


take both at once. Judgment was given in 


both cases below. 


~.| unless 


The Chancellor of the Duchy of Corn- 


-wall.-Are the Coutisel on the other side 
here ? 
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` Ur. Turner.—No, my lord ; my learned 
friend, Mr. Loftus Wigram, is-not here at 


present. 


Mr. Moore-—My learned friend, Mr. 
Loftus Wigram, begged mé to ask your 
Lordships to be good enough to hear him 


upon it when he came. 


Lord Brougham.—Do not you recollect 
that that happened which Mr. Forsyth said ? 
I recollect it, and you would recollect’ it 
much more, that we hada doubt whether ` 
we should not wait to.hear the sécond appeal 
till after we had arrived at this stage, and it 
was thought better to take both together, 
and Mr, Loftus Wigram was heard upon’the 
second appeal, and the other side did not ask 
to be heard, 


‘Mr. Moore —It is very true, my lord. 


Lord Campbell. We had better wait till 
Mr, Wigram comes before we decide the 


second case. 


Mr. Moore.—I would take the “liberty 
of suggesting to your Lordships that the 
judgment which has been pronounced, might 
be taken as the judgment in both cases, 
my Mr. 


learned friend, Loftus 


.Wigram, wishes to address your Lordships 


upon it. ; ; 


` Lord Brougham,—Very well, 
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Returns to precepts directing en- 
quiry into the value of securities, in 
appeals to the Privy Council. - 


© CIRCULAR No. 1. 


From the Registrar of the High Court of 
Judicature at Fort William in Bengal, 
to the Judges of Zillah Courts, dated 
Calcutta, tle 4th January 1867. 


(Civil Side.) 
Present: 


Tho Hon’ble.C. B. Trevor and L. S.. Jackson, 
Judges. 


Mvucu inconvenience being occasioned 
by Zillah Judges making returus in the ver- 
nacular, and not in the prescribed form, 
to precepts directing enquiry into the 
value of the securities in cases of appeal to 
Her Majesty in Council, and to other orders 
in such cases, which returns must afterwards 
be translated for incorporation in the pro: 
ceedings, the attention of the Zillah Judges is 
called to the subject, and they .will be good 
enough invariably to make their returns, in 
matters connected with appeals to Her Ma- 
jesty in Council, in the Znglish language. 

The Court will expect this order to be 


carefully ob- 
* Resolution of the Presidency Court of . 


Sudder Dewanny Adawlut, dated the 7th gel ved, and 
of December 1858, viz. — , the Judge S 
Role X.—¥For this purpose ¢ it will be attention is 


merely necessary for the Zillah Judge. in- 
staad of ascertaining questions of posses- 
sion and value by the agency of his Nazir, 
as has been the usual practice, to pursue 
the enquiry himself, (frst) by a procia- 
mation of the tender made in the Court of 
the Judge, and of ony Moonsiff within 
whose jurisdiction anye portion of the 


property may be situate, and (next) by 


requiring the surety to present primd 
facie proof of possession, viz. his deeds, 
papers, und documents, and to produce 
Simenon personally cognizant of 
act, 


the 





t That is, that the Judge may certify 
to the sufteieney of the security tendered 
by the appellant, after due enquiry “and 
hearing of such objections as may be urged, 
within two months from the date of receipt 
by him of his Count’s orders. Rule IX. 


further drawn 
to the Rules 
of Practiee* 
in respect of 
such appeals, 
by which the 
duty of mak- 
ing enquiries 
as to. the 
sufficiency, of 
security is 
imposed in 
the first in- 
stance on the 


Judges themselves, and is not to be 
delegated: to subordinates. This need not 
prevent the Judges from directing a 


local enquiry upon any particular point in 


the investigation which, for special reasons, 
they may find it necessary: to order, and 
which they cannot conveniently conduct 
themselves. 





Waps sent up in appeals to be pasted 
upon cloth. 


CIRCULAR No. 2. 


From the Registrar of the High Court of 
Judicature at Fort William in Bengal, 
‘to all Civil Judges; dated Calcutta, the 
14th January 1867. 


i (Civil Side.) 
, Présent : 
The Hon’ble C. B. Trevor, Judge. 


Tar High Court is plensed to direct that, 
in Civil cases sent up to it in appeal, iu 
which the preparation of maps may have 
been necessary for the elucidation of any 
points of importance, such maps may be 
pasted upon cloth before being despatched 
with the Records. The Court has at times 
been subjected to much inconvenience, from 
the tattered condition in which maps in im- 
portant cases have come before it. : 


Early transmission of Annual State-. 
ments and Returns. 


CIRCULAR No. 3. 


From the Registrar of the High Court 
of Judicature at Fort William in Bengal, 
to all Civil and Sessions Judges and 
Judicial Commissioners, “dated Calcutta, 
the 16th January 1867. f 


(Civil and Criminal Side.) 
Present : 
The Hon’ble C. B. Trevor, Judge. 


Circumstances having rendered it very 
desirable that the annual statements and 
returns ia the Civil and Criminal Depart- 
ments should, on this occasion, be furnished 
to the Court with as little delay as possible, 
I am directed to request that you will use 
your best, endeavors, and submit those n- 
cords‘as much earlier than the 15th proximo 
as may be practicable. 


, 


2 ` Civil 
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Memorandum of appeal to be embo- 
died in. decrees of Lower Appellate 
Courts. 


CIRCULAR No. 4. 


eT the Registrar of the High Court of: 


Judicature at Fort William in Bengal, 


to àll the Civil Appellate Courts in the. 


. Lower: Provinces, dated Calcutta, the 


16th January 1867. 
(Civil Side.) 
_ Present: 
The Hou’ble Sir Barnes Peacock, Kt, Chief 
Justice, and the Hon'ble C. B. Trevor 
-and L. S. Jackson, Judges. ` 


Tur Court having observed, in several 
censes which have recently come before them, 
that the decree of the Subordinate Appellate 
Court has not contained the Memorandum of 
Appeal, and much inconvenience being 

-found to result from the omission, the 
‘attention of the Zillah Judges and Principal 
Sudder Ameens is directed ‘to the provisions 
“of Section 360 of the Civil. Procedure Code, 
which requires that the Memorandum should’ 
be embodied in the decree ; and to the terms’ 

‘of Section 334, which points out what the 
Memorandum itself must contain.’ 

2. It is not enough, the Judgés will 

observe, to set out the first ground of appeal 
before them followed by the words “ et 
_ezetera,” but all the grounds of appeal must 
“be stated seriatim, so that the High Court 
may know,.when the judgment on appeal 
comes before them, upon what grounds the 
-appeal was preferred: 40 the Lower Abpea 
Court. - 


+ 


~ 





“Records of Execution Cases appealed 
to the High Court to be sent up 
` complete. ° ° 
CIRCULAR No. 5 


„Er om the Registrar of the High Coit of 
‘Judicature at Fort William in Bengal, 
to all Civil Judges, dated Caleutta, the 
4th February 1867. 


_ (Civil Side.) 
Present: 
The Hon’ble C. B. Trevor, Judge. 


Tur High’ Court is pleased to: direct that 
- the Records of Execution Cases, sent up in 
appeal to it, be invariably submitted 
complete, that is, that all the papers con- 
neged with them in the Lower Coyrts, 
whether orfginal or appellate,,be sent ‘up, ‘so 
‘that they may be at hand, should a reference 
- to the same be required by the Court, 


eee ee 


Transmission of records in Civil Suits 
appealed tosthe High Court. 


CIRCULAR. No. 6. 


“From the Registrar of ‘the High Court of 


Judicature at Fort William in Bengal, 
to all Zillah Judges and Judicial Com- 
missioners, Lower Provinces, dated 
Caleutta, the \8th-February 1867. 


(Civil Side.) 
Present : 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble C. B. Trevor, 
G. Loch, J. P. Norman, and.L. S. Jackson, 

_ Judges. 


‘Ir is the practice, in pursuance of 1 a Öir- 
cular Order of the 
17 Epee: 109, Garran, late Sudder . Court, 
dated 3rd March 1852, No. 167,* to divide 
the papers making up the record in Civil- 
suits into two portions called respectively 
Nuthi A and Nuthi B. It was the intention, 
of that Court, in issuing the ‘Circular in ques- 
tion, to separate from ‘the record all purely 
formal and useless papers, so that all 
material parts thereof might be presented to 
the Appellate, Courts ‘unencumbered by 
what was unimportant and indeed useless. ` 
-2. It has been found in practice that, 
from want of proper attention, many papers., 
come to be attached to the Nuthi B, which 
ought not to be there, and which are, in 
fict, important papers in the cause. ‘The 
result is that, in some cases, the pleaders 
on both sides, as well as the Court are in 
ignorance of the existence of material 


- papers, and that, when the absence of: such 


papers is discovered, the procuring’ them 
from the Court below’ occasions. no trifling 


‘delay. 


3. By Section 343 Civil Procedure 
Code, it is provided’ that, on receipt of in- 
timation that an appeal has been “ pre- 
ferred, the Lower Court shall * # * 
transmit to the- Appellate Conrt, “with all” 
practicable dispatch, all material papers ` 
in the suit, or such papers as may be Spe- 
cially called for by the Appellate Court.” 
If this direction of the law were carefully 
followed by the Zillah Judges and . Pria- 
cipal Sudder Ameens, the High Cort, 
would not have so much cause. to complain i 


of the evil above mentioned, asit now has., - - 


4. With a view to the strict obser vante + 


of this rule in future, the Court now direct c 


that, in all cases where the record is called.’ 
for on appeal, it shall be invariably accom. ~ 
panied by a separate certificate under the 


A 


LA 
ioi ` Civil 
signature of the Principal Ministerial Officer 
of the:. ‘Court from which the case is trans- 
mitted, . to, the ‘effect that, he sends up all |. 


material papers , in the suit. 


i Rogilat (or ‘special, as this may be) Appel 
i i No.” of. i 
spoelt 

‘ —Respondent. 
i I; A. B, of the Court 
from. whose judgment the present appeal is 
preferred; certify that the, record herewith 








tr ansmitted under. orders of the High Court, 


dated 
186 , contains all matira apti i the 
suit, and that: Ihave’ satisfied myself that 


no papers, essential to the determination of 


the appeal, have been kept back under ‘the 
denomination of Nathi B, or otherwise. 
Zillah. A.B.. 
(or as s the case is dia i 
, Dated 
5. The High, Court have had alsd re: 


records | transmitted to ‘them, and the 
transposal, as well as the’ occasional -dis- 
. Appearance, of documents and papers from 
the misl, ` ‘This could rarely happen if. the 
fly. leaf or Index prescribed by Circular 
Order No. 186, dated: ‘24th October 1861, 


in 


were properly kept up, and transmitted 


with the. record sent up on appeal. But the 
Court have observed that this fly leaf is, ir in 
numerous instances, entirely wanting. 

6. ` They ‘desire, therefore, “that every 
Zillah’ Judge will satisfy. himself: and report 
‘in “a” month, from this time’. whetlier, the 
Ciredlar Order in question is ‘observed in 
his own Court, and in the Subordinate 
“Courts of the District, ; ‘and- that, ‘where it 


has fallen into disuse, , it may” ‘be’ ‘revived.| 


‘and carefully, maintainéd, “and. that the fiy 


“leaf ‘kept “up: in pursuance thereof - be i inal} 


‘enses transmitted to this, Court, | together 


‘with the Nuthi sent up on appeal. - 
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ficates should ‘be in the words following’: i 





Circulars. 3° 
7 6 
‘Exemption. of certain Native Gentle-- 
-men ‘from personal attendance in 
ae Civil Courts. 


CIRCULAR No, ome 








From the Registrar of ‘the High Court of 


` Judicature at Fort William in Bengal, 

‘to the Oiwvil Authorities in the` Lower 
`- Provinces, dated Calcutta, the -20th 

‘February „1867. : 


(Civil Side.) 
Present: 
_ The Hon’ble C. B. Trevor, Judge. 


` Tag, Court circulate, for general informa- 
tion mid guidance, ‘the accompanying copy 


“of ‘a letter No. 884 of the 8th instant, from 


the Secretary to the-Government of Bengal, 
exempting the following Native Gentlemen 
from . personal | attendance in the Civil 
Courts:— 
Baboo Prosono Coomar “Tagore, C. S.I. 
. Baboo Ramgopal Ghose. 
‘Moonshee Ameer Ali Khan, Bahadoor. 
Baboo Degumber Mitter. 


_ Khaja Abdool Gunny. 
quent, occasion to observe the want of order |: 


Baboo Romanath Tagore. 
a a Avundo` Nath Roy, Bahadoor 
S.I ; 


cy 


No. 884, 


From the Secretury'to the Government of 
Bengal, to the Registrar of the High 
Court, dated , Fort „William, the 8th 
_ February 1961; 


(Judicial, ) 


SI am directed to request that, with 
the permission of the Hon’ble Judges of the 
High Court, you will be so good as to in- 
elude.the geutlenien. named in the enclosure 
in the list of persons who have been 
exempted from personal attendance iu the 
Civil Courts. under the provisions of Section 
22 Act VIII of 1859. x 


List ‘of ‘Names. 


` Baboo Prosono .Coomar ‘Tagore, O. S. I, 
o Ramgopal Ghose. 
Moonshee Ameer Ali Khan, Bahadoor. 
Baboo Degumber Mitter. 
Khaja Abdool Gunay. `. œ% z 
Baboo Romanath Tagore. 
Raja Anundo Nath Roy, Bahadoor, C.-S, I, 


4 Civil. 





Indents to be made to Superintend- | 


“os ‘ènt of Stationery for printed. Forms 
A and B for the- -preparation of Re- 
_ Bistration Mom oranda, 


a ¥ 
i- 


From the Registrar of i. HOR Court a 
“Judicature at Fort William in Bengal; 
te all Civil Judges, dated Caleutta,. the | 
264 Helmer: 1867, à 


a 


DE 


Sea gigh (Civil, Side.) 
a e a re Present : R à P 
7 The: Hon'ble C. B. Tr evor, Judge. 


“Dag Officinting Registrar- General, Lower 
Provinces, . having intimated ‘to the High 
Court that printed Forms ‘4 and B, for the 
preparation of Memoranda under Sections 41 
and 42 of the Indian Registration Act, re- 
ferred to in para. . 11 of their Circular No, + 
24, dated 19th June 1866,. ‘are ready *for 
distribution, the Court request that indents | 
-may be made direct to the Superintendent 
of Stationery, for a cuitcions supply of .the 
Forms, ay 


oe 


‘Reception of Documentary EEA PEAR, 
: CIRCULAR’ No.9... 

From the’ Registrar of the H iyh: Court of Ju- 
:.dicature at Fort William in ‘Bengal, , to 

i all Civil Judges, in. the Lower’ Prowtnees, 

“dated Calcutta, the 26th February 1867.. 
Sos (Civil Side). . . 


yg + 


wey, 4 Present : 


' The Hon ’ble Sir Barnes ‘Peacock, Kt, Chief |, 
, Justice; and the Hon’ble C. B. Trevor, G. 
| Loch, H. y, Bayley, J. P. Norman, 
. and L.S. Jackgon,, Judges., 


` Pur Cowt find it absolutely dodas to 
call the attention of Subórdinate Courts of 
- every- grade to the Sections of ihe- Code ‘of 


THE WEEKLY REPORTER, 


of, documentary. evidénce;. 


No. | a k 


| on which he relies. 
=i “ forthwith mark the document:.. 
F aud, after 


e 


e first ' 
‘unless good cause be‘shown) for. production. of 


Circulars. [ Vol. {= 


Civil Procedure upplicable to the reception 
the laxity. of 
practice prevailing on this head being: pro- 
ductive of. most serious inconvenience, -and 





. .+,evineing in many enses total disregard: of 


the wholesome provisions of the law. - 


` 2., ‘Section 39 provides < that, “when ` thè 
ie plaintiff sues upon any written document, 
“ or relies upon any such document as evi- . 
i dencein support-of his: claim, he- shall. 
“ ‘ produce the same in Court when ‘the 
plaint is’ presented, and shall wt the same 


“ time deliver a copy ‘of. the: document: to. be. 


« filed with the plaint: if the document” ‘BS 
“an entry ‘in a sesseseee.i eae. book, . the 
“plaintiff shall produce the book to. the ` 
“ Court, together witi w copy of the. entry 
The Court shall: 
eeo 
examining, and compàring 
“the copy with ‘the original, shall return 
€ thé document to the -plaintiff. The plaint- 
iff may, if he-think proper, ‘deliver the 
oe ‘ origiual,, document to be filed instead. of 

“the copy. seesasereese 5 ‘any document not 
“ “ produced i in Court by the plaintiff, wher - 
é the plaint is presented shall not be re- 
‘ceived in evidence on, his behalf at the 
“hearing of the suit, without the sanction 


‘ of the Court.” ` 


This latter part of the Section has refor- : 
ence to Section 128 which regulates the re- 
ception of documents: at the -first heining; 


and is in-these words :— 


“ The parties or their pleaders shall’ bring 
“with them, and have in readiness at the 
= first hearing of the suit, to be produced 

“ when called upon by’ the. Court, all their 
“documentary evidence of ‘every descrip- 
“tion which may not already have been 
“ filed in Court, and all documents, Writings, 
& or other things which may have been speci- 


(“fied in any notice which may-have been 


“served on them respectively, within a “rea- 
“sonable time before the héaring of the suit; 


. | and no documentary evidence of any kind, 


“ which the parties or any of them .may de- 
t: šire to produce, shall be received by the 
“Court at any subsequent stage of the pro- 


“t esedings, unless good. cause be shown to its 


“ satisfaction for thr. non-production thereof 


:“ at the first hearing. ’” 


~ This hearing, it will be: obasrwed, ïs the 
opportunity (and last, 


‘documéntary evidence. It is also aù op- 
| portunity , (and the last, unless good cause : 


_ Civil - 
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be “shown) for -the plaintiff, ‘with the sane- 
tion: of the Court, to produce’any documents 
which-he-may not have; Drodacod in some 
ae ‘his ‘plaint. >; 
“A Cpläintif ooóašionally ik to- prove 
i his case; or a defendant ‘to substantiate -his 
defence to a suit, by -documents, in the - ` pos- 
session oF powér of somé.other party to -the 
suit, which documents of course cannot be 
‘pr oduced by the party whose case they are 
to serve. 

4, When. this is the ‘position of the 
plaintiff, he may, under. Section 40 (and 
ordinarily he ought), “at the. time of pre- 
“senting. the’ plaint, deliver to the Court 
“a description of the document, in order that 
“ the defendant may be required to produce 
“the same;”.when this is done, the sum- 
mons (vide Section. 43) is to “order, the 
“ defendant to produce any written .docu- 
“ment in his possession or power, 
“which the plaintiff demands inspection, 
“ or upon, which the defendant intends to 
“ rely ` in -support of “his defence ;” -'aud 
where the production of such document, is 
required by a defendant; or when the dee 
mand has not, been made under Sections 40 
and 43 on the part of the plaintiff, Section 
107 provides that “ he shall at the earliest 

. “ opportunity deliver to «the Court two 
* notices in writing to the par ty in whose 
‘* possession or power he believes the docu- 
“ment, writing, or other thing to-be, call- 
“ing upon him to produce the ‘same; and 
“© one of such notices shall be filed in Court, 
“and the other shall ba delivered by the 
* Court to the Nazir or other proper Officer, 
“ to be served upon such party. ” 

‘When’ such notices have been served 
within a reasonable. time before the hearing 
of the suit, the par ty served is required by 
Section 128 to produce the documents there- 
in‘specified at the henring. 

5. A party to the suit, or any other per- 
son, may also be summoried to produce a 
document (Section 153), if, necessary, and 
the Court has power, under Section 170, to 
deal with persons being parties to the suit 
who fail to comply with orders to ponu 
documents. 


6. -It follows from these karera Sections 
.that. documentary evidence is to be produced 
in open Court ; that it must be produced at 
the earliest opportunity, and not afterwards, 


without the special sanction of the; Court, 


or without good .cduse. shown ; and that, 
_ where the production ‘of such “evidence 
rests with a party other than the party re- 
quiring it, the Court is bound, on application 


of 








thade’.to it in reasonable time, to afford its 
aid-in- enforcing the production of such, evi- 
dence, and- it is the duty of ‘all Judges to 
tnke' cire as fatas their Courts ate concern- 
ed, that these principles are. observed. 

7.’ The attention of .sthe” Subordinate 
Courts is further called to the mode in which 
documents (called “ exhibits”), including 
those produced by a plaintiff when his plaint 
is presented, and which, or copies of which, 
have ‘been filed with the plaint pursuant to 
Section 39, are to be received and dealt ` 
with, ` 
8. ` By Sectign 129 they are to “be re- 
‘t eeived and inspected by the Court, but it 
“shall be competent to. the Court, after in- 
t“ spection, to reject’ any exhibit which it 
“may consider irrelevant or otherwise in- 
“ admissible, recording the grounds of such 
“ rejéction.” 

This means that the Court is to take 
care that parties are, not allowed to put in 
exhibits which are— 

i . 1. Irrelevant, or’ 
i ' 2. Inadmissible. ~“ `’ 

g. The High Court cannot here lay dówn 
what -documents ought to be- rejected for 
these reasons, but tliey may advert to the 


` most- frequent violations of rule ‘in this re- 
spect. ` 
duction of decisions and procéedings inter 


- These are generally (1sé), the pro- 


alios; nnd (2nd); the production of copies or 
offering secondary evidence of the contents 


of documents when the originals ought to be = 


produced, or their absence accounted for. ' 


10: >If the Courts: are -only resolute in 
exercising the vigilance. which the law 
requires ‘of them, common sense will usually 
prevent any Judge from going far wrong 
in the admission or rejection ‘of evidence. 
The. inconvenience of which the superior 
Courts have to complain, is almost invariably 


‘the result of lax procedure by which the 


Courts receive documents, or permit them 
to be received, sometimes in open Court, 
sometimes by Ministerial Officers, and at all 
stages of the proceedings; and sometimes 
even look upon all exhibits which have been 
filed with the plaint as if they were evidence 
in the cause, before the Court has inspected 
them, or determined whether they, are ad- 
missible or not. Sucli practice as above 
shown;.is wholly opposed to . the ‘letter and 
spirit of the Procedure Code. But the Court 
should be careful ‘always, as the law re- 
quires, , to, record its reasons for Tejecting a 
document, and it should also makea note of 
any objection Which may have been made to 
the admission of a document. ` 


- 


6 Cwil ` 
athena & 
. 11. Next, an exhibit when received and 
admitted is to be endorsed and filed (Sec- 
tion 182). It would beof great assistance 
to the Courts of Appeal if every - -Judge, 
“when trying a case in the exercise of origin- 
al jurisdiction, were to make reference, in 
his notes of the trial, to every exhibis which 
is received nnd admitted in evidence, refer- 
Ying to-it by a distinguishing number. The 
‘Court, therefore, , direct that, in addition to 
‘the memorandum ofthe substance of the 
‘evidence required by Section 172 of Act 
VIII of 1859, or to the evidence itself, if 
taken down by. the Judge, a noteshull be 
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_.made ‘by the J udge of every exhibit which 


“shall be admitted in evidence, referring.to it 
-by a distinguishing number, and of the date 
.on which it was received, and the name of the 
party producing it, and, alsoa note of the 
rejection of every exhibit which shall be 


rejected, and of the grounds of such rejecte’ 


tion, 
12. Section 132, it will be observed, re- 
. peats the direction contained i in Section 39, 
that, if the exhibit (or document) bean en- 
try zin` any shop-book or other book, the 
‘party on whose behalf such book is produced, 
shall produce a .copy of the entry, which 
copy shall be endorsed as aforesaid and be 
filed as part of the record, and the book 
shall be returned to the party. producing it, 
_-and the Court ought, doubtless in these 
' cases as under Section, 39, to mark tha docu- 
ment, è e. the entry in- the book for the 
purpose of identification before returning it. 
It will be observed that the words as to 
‘the return of the book are imperative, and 
the party has not the option (as under Sec- 
‘tion 39) of delivering the book to be filed 
‘instead of the copy of the entry. 


. 13.. From inattention to this rule, it has 
beei matter of frequent occurrence for great 
- numbers of account and other books to be 
received and actually filed in the Subordi- 
nate Courts, and to be afterwards sant up 
to the: ‘Appellate Courts, to the serious in- 
convenience of the Courts themselves, and 
probably, of the parties, except in those 
cases where the books have been prepared 
pro re nata, a thing which occasionally 
happens. 


But the ‘inconvenience > reaches a climax’ 
‘when the importance of the suit and: the. 


determination of the parties bring about an 
-appeal to England. It then becomes primé 
. facg necessary to translate .and to print.the 
whole of thé contents of these voluminous 
‘books and other papers, and the resulting 
costs are fr requently enormous, ` i 
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14. This Court is occasionally, at very: 
great trouble to itself and to the pleaders, 
engaged, able to apply some check to the 
evil, but i in many instances the check ` has 
not ‘been applied, and in „consequence the 
Lords of the Judicial Committee of. the . 
have in several instances 
made complaints and observations upon ` the 
nature of the evidence sent’ home from this 
country. ~ 
‘The, answer of this Court on these occa- 
sions has been that the evil is.one with 
which’ the Appellate Courts can but imper- 
fectly cope, and that the effectual remedy 
must be applied in the Courts of first:in- 





“stance. 


And: it is very much with i a view to obvi 
ate these particular complaints, dnd to remove- 
this just reproach from the procedure of tlie 
Courts in India that the present instructioñs 
are issued, 

15. To avoid, however, any inconve- 
nience which may in some cases arise, from 
the-Appéllate Court’s having a copy of an 
entry ina shop-book or other book instead 
of the original, the Court. direct that in -any 
case in which a Court of Original Jurisdic- 
‘tion shall have reason to distrust the ori- 
ginal of any such entry from anything 
which appears on the fave of the document, , 
such, for example, as from the entry or part 
of it being on an erasure, or from its’ being 
interlined or written with a different color ed 
ink or the like, the Judge’s notos should, call 
attention to thé fact, so that the Appellate 
Court may, if it think” it necessary, send for 
the original-instead of acting upon the copy. 


16. The Court have too -much reason to 
apprehend that, in the subordinate tribunals, 
practice is regulated more by ‘daily habit and 
tradition than by intelligent and careful 
study of the Code on the part of the Judges 
themselves, of their Ministerial Officers, 
and of the pleaders ; and until that study 
has been fully and conscientiously established, 
the procedure of the Courts will not be 


-what it ought to be, remands and reversals 


of decisions will be frequent, the course of 
justice will be impeded, and suitors “will be 


“harassed. 


`-17. The Court therefore desire it to be 
understood that, in issuing directions like 
the present, they do not wish to give undue 


n,| prominence to any particular portion of ‘the - 
Code, but simply to remedy errors and’ in-. . 
‘convenience as they arise, while at the same 


time they urge upon the Subérdinate ‘Courts 


‘the necessity’ of a perfect familiarity ‘with 
‘aud attention to the Code in every. purt. 
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amount of ‘feés- paid by. ‘candidates 


for admission as. Pieaders and- 


Mookhtears. -| ` E 


_ CIRCULAR No. 10. ' oi, 


From. iis Registrar of ae High Court; of 


|| Applications: for’ aacolment by guc- 
` fo all Civil’ Judges, dated Caleutta,” ie 


Judicature at Fort William in .Bengal, 


Ast April 1867... 
(Civil Side. ) 
“Present : 
The Hon'ble 6, B. Trevor, Judge. 


Tur Government of Bengal having re- 
quested the'stbmission of a. report on the 
financial results of the.examinations which 
werd held’ in January and February last, “of 
candidates, for “admission ‘to practise -as 
Pleaders and Mookhtears in the Mofussil 
Courts, the Court'requests you will be good 


enough to furnish, with, as ‘little delay as | 


- possiblé,. a statemént showing the atiount’ of 
fees paid by those- eandidates under Rules 
13, 24, and 22 of the ‘Rules drawn up in 


accordance with Section ‘4 of Act xx of, 
1865, 





. Time for UWneovenanted Judicial OM- 
cers joining their appointments, i 


CIRCULAR. No. l1. 


From the Registrar of. the High Court’ 
William’ in | 
Civil Authorities Lower 
and Extra Regulation Provinces, datea |’ 


of Judicature at -Fort 
“Bengal,: to 


Calcutta, e 9th. April sale: 
(Civil Side. d. 


Present: 
' The Hon’ble C. By eevee, Judge. 


Wiru reference to the object of the -rule: 
laid down in Circular Order No.. 30, - dated : 


the 24th September-1864, ‘viz; to place Un- 


covenanted Judicial Officers on a ‘footing, 


with covenanted Civil ‘Servants. in“ regard 
to the- time’ allowed ‘them for joining! their 
appointments, and the fact that that ‘time, iti 


-the case of the latter class of Officers, has been” 


reduced by order of the Secretary’ of State, 


* Letter from’ Bengal’ the “High - ‘Court is. 
fae to “preser ibe, 


‘Government, No. 1319, 
dated 2nd Apri} 1867, - the following rule? in 
substitution óf the’ one -laid: dowa: in the 
‘Circular above mentioned i— -- - Sens: 


“2, - Whenever an: Uncovenanted . ‘Judicial’ 


Officer of any pied -‘is appointed to a ‘station’ 


a Starement: walis * for ‘showing ' thë 


-| dak. OEC Pen Sat sA 
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or ‘franaferred ‘from” one appointment to 


another in om different station, he shall be 
allowed ‘seven days for preparation, 100 


“milés a day, when he-travéls by rail or steam- 


er, and 13.miles a day . when travelling. by 


pi t ~ 


: cessful candidates passed ds Plead- ` 
ers and Mookhtears, howto be dealt’ 
‘with. ~ 


CIRCULAR. No. 12.. 


| From the Registrar of the High “Court of 


-Judicature at Fort William in’ Bengal, 
.toall Civil Judges, dated Calcutta, the 
Ith April 1867. E 


(Civil Side. ) 
“Presents oe 
The Hon'ble C. B. Trevor, Judge. 


” Rirsgůma to the names of the successful. 
candidates who have been passed Pleaders 
of the higher and lower grades respectively, 
and Mookhtears i in the Mofussil Courts of the 
Lower Provinces, published in.the Calcutta 
Gazette of.the 27th March last, I am direct- 
ed to draw your attention to Rules 15, 16, 
26, 27, 35,: and 86° of the High Courts 
Rules of the 2nd May 1866, prescribing’ the 
course to be’ followed by successful’ candi- 
dates in applying for enrolment, and by 
Judges - of Districts- in forwarding their 


-applications to. this- Court. , TA 


Return calied for showing scale of 
establishment attached to ` ‘each 


, Small Cause Court. 


CIRCULAR No.. ‘13. 


From the Diotima of the High Court of 

Judicature at Fort- William in Bengat, 
to.all Small Cause Oourt Judges, ` dated 
Calcutta, the llth April 1867. 


(Civil Side.) 
“Presend : : 
The Hon’ble C. B. Trevor, Judge. 


I am directed to request that you “will be 
80° good- as to submit as goon ag practicable 


Ja Reétarn showing the present scale of estab- 


lishment ‘attached tò, Your Court and thg 


“salary* > of ‘each. Officer upon it, With: the 
monthly” 


Office contingencies. . 


“expenditure” for stationery „and 


æ 


om 


4 
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. “ton on Civil cn Peons to be 


x Sobiva to the Peons Fee Fund. 
CIRCULAR No. 14. 


~ The following” letter is circulnted for the 
information ànd - -puidauce of the Civil 
Authorities in the. Lower - Provinces, with 
reference to Act VHI of 1851, and Act XV- 
of 1864 :— ieee 


No. (2342, 


Prom the ET 4 to.the Govern: | 


ment of Bengal, to the*Registrar ‘of the 


„High Court of Judicature at Fort Wil-|* 


- liam. in Bengal, dated Fort William, the 
9th April 1867. 


Sir —I am directed to E the 
‘yg ` ` receipt of your Tetter No.- 
udicial, 


toll of 3 pies each, ‘levied ‘at the bars on 
‘District Roads and Bridges from Peons of 
Civil Courts‘employed in the service of pro- 
cesses, may, as proposed by‘ the Hon’ble 
Judges of the High Court, be debited to the 
‘Peons Fee Fund. 





Register prescribed by Circular Order 
No. 62 of 1845, and separate book 
for copies of Mooktearnamahs. 


` CIRCULAR No. 15. 


From the Registrar of. the High Court ‘of 


Judicature at Fort Willian in Bengal, 
: to the Judge of , dated Calcutta, 
_. the 10th May 1867. `- 


(Civil Side.) 
Present : : 


|The Hon’ bie G. Loch, Judge, 


SIR; 1 am directed. to enquire whether 
the Register ‘prescribed by Circular: Order 
No. 62, ‘dated 31st January 1845, ‘and the 
eseparate book for copies of Mooktearnamahs 
enjoined i in para, 5 thereof, are still kept” ap 


in your office. 


Oe 
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` “1014, dated the lst in- 
stant, and in ap to inform you that the 
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‘Travelling Allowance Bills of Small 
Cause Court Judges. 


CIRCULAR MEMO, No. 16. 


Copy of the following letter is for warded: 
to the Judges of Small Cause Courts for 


„their infor mation and guidance, in modifica- 


tion of Circular Order No. 21, dated’ 28th. 
May 1866 -~ 


No. 340, = 0 0 

General, 
Bengal, to the Registrar of the High 
_ Court of Judicature at Fort William in | 
Bengal, dated the 16th May.1867..-: = 


From the Deputy Accountant 


Sir, —I wave thé honor to acknowledge 
the receipt of your. letter No. 1124,- dated 
the 8th April, and in reply to observe «that 
the practice of requiring travelling allowance 
bills to be countersigned by the Controlling 
Officers of Departments f prior to payment at 
local treasuries, has been generally continued 
under the new system of accounts, and is 


‘| essential as a cheek against over-payments.: 


The orders of the Government of India 
of the 2is§ December 1864 introduced a 
modified system of payment for contingent . 
charges alone, which do not apply ’to travel- 
ling allowances ; for these a special provision 
is made in a distinct item in every‘ Depart- 
mental Budget, and they should‘not, E would 


| observe, be included in the Grant for contin- 


gent expenditure. “Since the issue of the 


‘letter froni this Office, No. 127B of tha-12th 


May last, the-distinction between travelling 
allowances and contingencies has been more 
clearly defined, and the issue recently, -with 
the concurrence of the Comptroller -General 


` -} of Accounts, of separate. printed forms of 
bills for travelling allowances in every De- 


partment, has removed any doubts that might 
formerly have been entertained on this point. 
I would beg to suggest, therefore, that with 


' | the approval of the-Hon’ble Judges of the 


High Court, the necessary instructions on 
the subject may be issued to Small’ Cause 
Court Judges, who have -been advised by 
this Office of the issue of the printed . bill 
form for travelling allowances, and may ob- 
tain them on indent from ng Superintéadent 

of Stationery. - I Bee eee 
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PRACTICE. 





Rules for the Regulation of the business, of 
the’ High Court on “its. Appellate Side, 
dated the 16th May 1867. 


On reading a report from the Select Com- 
mittee of the Judges (appointed for the 
purpose of drawing up a scheme for the con- 
duct of the English business in the Court 
and for the distribution of appeals to the 
several Benches) and after considering the 
same— 


The Court resolves :— 


That there shall continue to be an English 

A : Committee, composed, as 

Engli Comes heretofore, of five Judgés 

of the Court, who shall exercise the powers 

and authority of the Court, in the matters 
hereinafter specified. 


That one Judge shall continue to have 
Judge in English executive charge of ‘the 
Department. English Department with 
the following powers aud functions, and 
shall be always a Member of the English 
Committee.’ 


The Judge in the English Department 
Powers of Judgein Shall have submitted to 
English Department. him, primarily, all. corre- 


` spondence -in the English language, and all 
Returns and Statements (uot being Returns to 
precepts and judicial orders or explanations 
called for by particular Judges or Benches), 
except the periodical Sessious .Statements 
sent up by the Judges in the interior, which 
shall be submitted for revision to a Bench of 
the Court sitting for- the eepaten ae crimi- 
nal business: 


f 


Such correspondence and other matters 
shall either be disposed of by the Judge-in 
the English Department under his own 
powers, hereinafter conferred, or‘laid by him 
before the English Committee, or the Court: 
at large, according to the nature of thè case, 
as hereinafter provided: 


The Judge in the English Department is 
empowered singly to dispose of—~ 
A.—Matters arising out of the revision of 


_Revision of Perio- all periodical Returns and 
dical Statements. Statements fuwnished by 


the Subordinate Civil and Criminal Courts, 
except the Sessiqns Statements above refer- 
red to and the annual-Statements, for which 
provision is made elsewhere ; and the neces- 
sary resolutions shall be recorded and issued 
under his orders. 


-B. —The appotntaant and transfer of 
„ Moonsiffs, subject to con- 
“sultation with the Chief 
Justice, leave of absence 


Appointments, &c., 
of Subordinate Civil 
Judges. - 


of Moonsiffs, and the 
correspondence with the local Govern- 
ment touching the appointment, promotion, 


transfer, and leave of Subordinate J udges, in 
respect of which the Court is consulted by 
the Government, As regards promotion and 
transfers, he. will confer with the English 
Committee. - 


C.—Applications.. and routine references ` 
connected with the ad- 
mission and enrolment of 
Pleaders and Mookhtears 
under Act XX of 1865. 


Admission, &c., of 
Pleaders and Mookh- 
tears. 


D.—All other correspondence not relating 

: to matters Judicial or to 
orders of other Judges, 
unless there be, as to any 
subject, an express rule 


to the contrary, or unless the importance 
of the subject may render it, in his opi- 
nion, fit to be laid before a greater number 
of Judges. 


The English Committee are empowered to 
dispose of the following matters, which are 
to be laid before them by the Judge in ‘the 
English ‘Department ; ; and the signatures of 
not less than three Judges. of the English 
Committee shall be’ attached to eall oxd€rs 
passed by the Committee, 


Other corresporfd- 
ence. 
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TOTES ee 
E.— The issue of Circular Orders to the 
‘Mofussil Courts. 





N.—-General Rules of the High® 
Court. 












Circular Orders. General Rules, 


F.—Letters and communications from the 


O.—Subjects connected with the relations 
Government. i 


between the Privy Council 


Letters from’ Gov- . , 
Privy Council, and the High Court. 


ernment.. 


G.— Letters Trom other High Courts, or 
Authorities exercising 


Letters frem other gimilar powers. 
High Courts, 


There shall be meetings of. the Englisli 
- Committee on the Ist 
MeetingsofEnglish Saturday of every month, 
Committe. or oftener if necessary, 
at 2-80 PrP. M, unless 

another day and time shall be, on any. 


occasion, specially appointed. 


H.—Communications relating to proposed 

changes in the Law, 

Changes in Law subject to the rule here- 

proposed. _ inafter specified in 


letter L. The proceedings of the English Committee 


at such meetings shall he 
Record, recorded in a book to be 


I.—Resolutions on the Annual Returns 
kept by the Registrar. 


. .- and Statements prepared 
Resolutions on An- under the direction of 


nual Statements, the Judge in the English | All papers relating to matters of the kinds 
Department. : hereinbefore expressly re- 


Immediate circula- served for the decision of 
tion of all important oj] the Judges, shall be 


papers to Judges. i Ay 
Referencestouching 1863, regarding doubts in cored ed culated 2 
Penal and Procedure connection with the Penal | them by means of additional printed copies 


Coda. Code and the Code of | to be obtained for the purpose. 
Criminal Procedure. ‘ 


K.—References under, the Circular Order 
No. 17, dated 17th June 


f a There shall be a meeting of all the Judges, 
Provided that all questions, in respect of : 


which a requisition to that effect shall be on the last Saturday of 
made by two Judges of the English Com- | each month, at 2-30 p.m., or oftener, if 
mittee, shall be referred to the Court at | necessary, to be convened by a notice to be 


fs or as many as can attend 
Meetings of Judges, y p 


large. circulated two days previously with a list of 

On the following matters all the Judges | the suhjects to be considered. If there be 
are invariably to be consulted, aud’ the | no subjects for consideration, notice shall be 
decision shall be according to the opinion of'| circulated by the Registrar on ‘the day 
the majority who shall be present at a} previous stating that no meeting will be 


meeting to consider the subject. held. 


The proceedings of the Judges at all, 


the proposition emanates | Record. meetings shall be record- 
Specially proposed from Government, or in| - ed in a book to be Kept 
changes in the Law. ` other cases, where the | for that purpose by the Registrar, and 


English Committee or any | shall be at all times open to inspection 
Judge of the Court considers that action is-| when called for by the Judges. 
called for. 


L.—Proposed changes in the Law where 


With a view to the better distribution 


M.—The Administration Reports. yearly : iy of the Appellate business 
submitted to Government Groüps ot Distre, a ilig Court, itis order- 


Administration Re- 
a rgtion Re Enelteh Conii the | ed by a majority of the Judges (the Chief 
d Justice, Mr. Justice Seton-Karr and Mr. Jus- 


ee 
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tice Shumboouauth Pundit dissenting) that 
from and after the first day of June next, 
and for the space of six months next ensuing, 
all appeals óf a Civil natnre except Miscel- 
Janeous, from the decrees or orders of the 
` Zillah or Subordinate Judges and the Collect- 
ors or Deputy Collectors of the several 
districts within the jurisdiction of the Court, 
be placed on the general Register 3; but with 
the additicn of a letter denoting the files of 
the several Benches of the Court, according 


to the scheme which follows —- ` 




















a 
o a's 
322 
a Se 
So 
Madi e a A a 
| Pool 
. |@ x» Bes =. "a 
Q ep Oo 48 o > r z 
3ra ” iy & ð £ 
zm © A = Be oe 
a FCS S24 238 
= 2 A da 
oS wore aSa Sa ER 
FEES LEKER 
rt s — 
Aao .© Aa AAAA 
‘ 
i 
k 
BEE T .- &£ 
oO 2... o D : 
Sh. eehdie 
s Poe Re s oe 
T og Ee oe E 
PSS FBS ESB 
Se 825825 RS 
ae 5 ARS BaAGE 
Oo 
he 
: a 
E Ba 
. 2R to È 
Š A 
m > Amu aa 
die alice eae = ae = 
a$$ Swe § aw 
obeoeesyziad 
eae ER go sm 2 
aooaa 
Ey 
B's 
2 8 
z ZA jy y Bii : 
a xo a 222 reat oe 
S 3 & zag dab 
Begasaeqgi2?ess 2 
3S HS esp E Sma t 
ae 8s om = 
cal 3° 
4 moos s Dt 
aS mG Fa 
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As the cases are ready for hearing, they 
are to be placed on the Lists of the several 
Division Benches to which, according tothe 
foregoing arrangement, the Chief Justice 
shall have assigned the cases- belonging 
to the several groups of distticts respect- 
ively. . ; 

One of the Benches of the Court shall 

take the Miscellaneous 
Appeals, and shall also un- 
dertake the revision of the 
Sessions Statements, hear 
emotions relating to, and 
take cases of, revision under Section 43+ of the 
Code of Criminal Procedure, and shail also, 

when practicable, hear Criminal Appeals or 
References, or, if nved be, assist either of the 

other Benches in hearing Regulur or Special 

Appeals, on days to be previously fixed, pro- 

vided that at least three days’ notice shall be 

given of tlfe transfes of any such Regular 

or Special Appeals to be heard by such 
Bench. 


Motions shall be taken every day at the 
sitting of the Court by one 
of the Benches, If on any 
day the particular Bench ap- 
pointed to hear Motions on that day shall 
not sit, then the Motions shall be taken by 
the next Bench in seniority. 


Bench for Miscel- 
laneous Appeals, revi- 
sion of Sessions State- 
ments, &c, 


Motions. 


Each Division Court shall pass orders on 
the “ Lowazima” or Mis- 
cellaneous Referencės, 
and all other matters aris- 
ing out of, or counected 


Lowazima or Mis- 
cellaneous References. 


with, the cases on its own file. 


One Judge shall take the Miscellaneous Dee 
partment, and shall dig- 

e pose of matters relating 
to the following sub- 
jects :— 


(1).—Appeals to Her Majesty in Council. 


Judge in Miscella- 
negus Department, 


_ (2) —Appeals from Omlah. 
(3).—A plications to ‘appeal in forma 
pauperis. i . 


(4).—Applications for admission of Special 
Appeals uncertified by a Vakeel. 


References from the Small Cause Courts 
in tha Mufussil and from 

References from the Recorders in British 
Small Cause Courts Burmah shall-be heard bye 


Pore auch of the Benches as 
the Chief Justice shall appoint. 
p 
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The 3rd January 1867. 


- Present: 
The Hon’ble F. B. Kemp and W. Markby, 
` Judges. J 


Power of High Court (to interfere 
with sentence) — Cumulative sen- 
tence — Limit of imprisonment — 
Section 46 Code of Criminal Pro- 
ecdure. t ; 


` Referred Jurisdction. 
Queen verszs Puban. 


After a sentence has once been passed by a competent 
authority, the High Court has no more power to inter- 
fere with it than a private individual, except upon 
appeal, or on a reference, or by way of revision as, pro- 
vided by the Code of Criminal Procedure. 

Sentences of imprisonment may be accumulated beyond 
the period of 14 years, notwithstanding Section 46 of 
that Code, which limit has reference only to sentences 
passed simultaneously, or passed upon charges tri 
simultaneously. . 


Markby, J—In this case the prisoner, 
having already been frequently convicted, 


_ was convicted of cattle-stealing by’ an As- 


sistant Magistrate in December 1865, and 
was phen sentenced to four’ years’ rigorous 
imprisonment. ` 

On the 15:h February 1866, that is, 
whilst the prisoner was then under sentence 
of imprisonment, he twas tried for a second 
offence of Gattle-stealing, was convicted, and 
sentenced to transportation for life. 

On thé sume day, but not at the same time, 
he was tried and convicted on a third 
charge of cattle-stealing, but having been 

. already sentenced to transportation for life, 
no further senteuce was passed. 

The prisoner then appenled to this Court, 
and this Court, being of opinioa that the 
Sessions Judge had no power to pass a sen- 
tence of trausportation of life, quashed that 
sentence, and, in lieu thereof, passed upou the 
prisoner a sentence of 7 years’ rigorous im- 
prisonpent. The term of imprisonment 
inflicted by this sentence must, by the provi- 
sions of Section 480 of the Code of Criminal 
Procedure, commence at the expiration of the 
term of imprisonment to which the prisoner 
had previously been sentenced, that is to say, 


in December 1869. This Court also directed,: 


that the Sessions Judge should pass such 
sentence as he deemed proper in respect. of 
the third conviction, Upon this, the Sessions 


Judgo passed'a sentence of 7 years’ rigorous 
imprisonment in respect of this conviction, 
which must also commence after the previous 
terms of imprisonment have expired, namely, 
in December 1876. - 

At the time the prisoner was tried in Febru- 
ary, hé stood committed on a fourth charge 
of cattle-steuling, but the witnesses were not 
in attendance ;-and, as the Sessions Judge 
had already sénéenced the prisoner to trans- 
portation for life, he thought it necessary to 
postpone the case, and.acquitted the prison- 
er ou that charge. > 

Upon this proceeding being brought 'to the ` 
knowledge of this Courf, the Sessions Judge 
was informed that it was erroneous, and 
that he ought to have tried the prisoner 
on theecharge . without reference to the 
previous convictions. This was acccrdingly 
done, and the prisoner, in August last, was 
convicted on the fourth charge of cattle-steal- 
ing. No sentence has been passed in this 
last case, and the Sessions Judge has applied 
to us for leave to cancel the sentence passed 
in December 1865, with a view, as we under- 
stand his application, of strengthening his 
own powers of punishment. s 

We are at loss to conceive under what 
powerit is supposed that this Court can 
grant the- permission asked for. After a 
sentence has once been passed'by a compe- 
tent authority, this Court has no more power 
to interfere with it than a private indivi- 
dual, except upon appeal, or on a reference, 
or by way of revision as provided by. the 
Code, f 

As, however,’ the Sessions Judge has ap- 
plied to us with reference to the punishment 
of this prisoner, we think it desirable to, 
point out how the question presents itself. 

The prisoner stands- already under sen- 
tence of imprisonment (or transportation if 
it has been-commuted) up to December 1888, 
aud any punishment which the Sessions 
Judge may now inflict must of necessity 
commence from the expiration of the previous 
sentences, that is, from December 1883. 
The Sessions Judge has power to iuflict a 
sentence of’ imprisonment which may ex- 
tend to seven years from that time, 

It is for the Sessions Judge.in his discre- 
tion to say whether the prisonewought % 





-suffer the whole or what part of this addi- 


tional pnnishment. 
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We do not consider that there is any | died from rapid inflammation produced by 


ground for the supposition: that sentences 
of imprisonment canuot’ be accumulated” 
beyond the period of I4 yéars. By Section 
46, 
time,” which mast mean at oné trial, 
two'or moreofitnces, then the Court may ‘pass. 
sticcessive sentences of imprisonment on 
the ‘ prisoner, and ‘that Section contains 
a proviso “that in no- case shall . 


natural causes, ; cnt 
Secondly.—That the Jadicial Commie: 
sioner was wrong in leaving to the Jury, ag 


when a person is convicted “ at one} evidence against “the prisoner, the statements 
of made by the witnesses as to certain attempts 


made to bribe Police Officers and others in 
this case, inasmuch as there was nothing to 
shew that those attempts were, in any way, . 


the}-made ‘at the suggestion: or- with thé cog- 


person be sentenced to iinprisonment for nizance of the pr poi 


a longer: period than 14 years.” But in’ 
Section . 48 which provides for the punish 


Thirdly.—That the- Judicial Cominis- , 
-sioner ought to have left- to the Jury.: as i 


ment of persons who are ulveady under sen- separate “question, whether or no the hody 


fence to imprisonment and? tr anspor tation,’ 
there is no such ‘restriction. It is obvious, 


produced to the surgeon was the right one; 
Fourthly. —That “the attention of the Jury - 


‘therefore, that the limjt of 14 years is fixed |: was not sufficiently drawn to the question of ` 


with reference to sentences passed simulta 
neously, or passed upou charges tried simul- 
" taneously. 2 
,. The case is remitted to the Sessions Judge | 
that-he may pass sentence upon the. prisoner, 
with reference to-these observaticus., 





a _ The 3rd r 1867. 

Present: 
The Hon'ble F. B. Kemp and W. Markby, 
- Judges. . ` 


' Migdirection— Hearsay evidénce. 
Queen versus Kali Churn Gangooly. 


the extent to which the deceased was beaten 
by the prisoner. 


-With regard to the first and vad. of 
‘these objections, we are of opinion thut they 
. are well founded. As“to the jirsé we think 
that the Judicial Commissiéner ought to have | 
left the cause of denth as a distinct question’ 
to the Jury, pointing. out the two theories 
suggested by the doctor from the post mor- 
tem examination, and how each of these 
theories was suppor ted, or otherwise, by 
the other évidence in the éase, i 

With'regard to the second, we are not 


quite sure what impréssion the Judicial Com- 
missioner intended to convey to the Jury’; ; but 


Committed by the. Deputy Commissioner of | We think «that, whether he intended it or 


. Kamroop, and tried by the. Judicial Com- 
. missioner of- Assam, on-a charge of cul-, 
pable, homicide not amounting to mur der.: 
‘The verdict of the Jury’ was reversed’ on the ground 


of misdirection by the Judicial Commissioner in nut hav- 
jneleft the cause of death and the prisoner’ s cannection | 


-With certain attempts at bribery as questions for, the 


- consideration of the Jury. 
- The admission of hearsay evidencesprohibited. 


` Mar kby, J,—In this case the prisoner Kali` 


Churu has. been convicted -by a Jury of | we 


culpable homicide not amounting to murder, 
and has appealed to. this Court against that 
conviction. 


‘not, the impression they were likely to-re- 
ceive was that this evidence Lore against the 
prisoner. We cannot, however, discover 
anything to shew that the prisoner was con- 
cerned in these attempts at bribery ; but, even 
if there were, the fact ought not to ‘have 
heen assumed, but left to the Jury for ‘their 


t 


consider ation. i < 


With regard to het two other Sbisditons, 
have some doubt -whether there was 
any. such misdirection as would entitle us 
to reverse the verdict of -the Jury having ’ 
regard to the provisions of Sections 426 and 


The ground of law upon which the pri- 489 of the Code of Criminal Procedure and 


soner’s Counsel has impeuched the conviction 
‘is misdirection by the.Judicial Cormissioner 
in his charge to the Jury: Aud the com- 


to all the circumstances of the case ; -but as 
we think that, upon the two first objections, 
the verdict ought. to be reversed, 


plaints which he makes of the summing up | necessary to express any opinion upon them, 


are four :— 

. First. That ihe Judicial Commissioner 
was wrong.-in telling the Jury that the 
doctor was “of opinion that the langs of the 
d&censed giust have ‘sustained some severe 


We. therefore, under Section 419, order the, 
verdict to be reversed, the result of which. is 
that the proceedings on` this. trial will be 
annulled. : This will not prevent the prison- 
er being again put upon his trial, “and we 


injury during life, whereas the evidence of | think that this is a case in which a fresh 
the doctor is. that the. deceased inay_ have | trial ought to take place immediately, a 


ve 


it is, not . 
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Throughout the decision’ of this “case, “we: 


adopt the view’ expressed. by the -majority 
of the Full Bench in the ease’ of. Elabee 
Baksh, reported in the Sth «Volame. of 
Sutherland’s Weekly Reporter, Criminal Rul- 
ings, p. 80, as to the duty of this ‘Court, 
sitting ns a Court -of Appeal, in criminal 
cages. 

We also think it right to veark -that a 
good deal of henrsay evidence was received 
in this case. Witnesses ought not to be allow- 
ed to make such statements, as it is impossible 
to remove their effect from the mind of the 
Jury. : 


The 3rd January 1867. 
Present: 
The Hon’ble F. B. Kemp and W. Markby, 
Judges. 
Torture—Abetment. 


Queen versus Tarinee Churn Chuttopadhya 
and others, 


Committed by the Magistrate, and. tried by 
the Sessions Judge, of Dinngepore, ona 
charge of voluntarily causing hurt, &c. 


Where several prisoners were all concerned in a case 
of torture and were prosecuting a common object, 
each was held guilty as a principal, abd not ag an ave 
of others, 

` Markby, J.—In this case eight prisoners, 
who are Police officers, are char ged, and are 
found guilty of having abetted ench other, 
in voluntarily causing hurt for the purpose 


_ of torture, and obtaining restoration of pro- 


perty under Sections 330 and 109 of the 
Penal Code. Ench of the prisoners has been 
sentenced to rigorous imprisonment for: 7 
years - 

Of the eight prisoners, four, namély, 
Muramut Hossein, Luchmun Sing, Bhurut 
Haznree, and Shumshere Khan, have been al- 
ready convicted of manslaughter, and-sentenc- 
ed to transportation for life, and that convic- 
tion and sentence has been affirmed by -this 
Court on appeal. The conviction- in this 
ease is, as regards those prisoners, therefore, 
merely formal, but we may say that, we are 
fully satisfied by the evidence that they, fre 
guilty.” 

Three of the other prisoners, Burlatan 
Tantee, Shubaktollah, and Joomun :Seikh 
have not been previously convicted ;` the 
reinaining prisoner Tarines Churn, an 
Inspector of Police, has been already con- 
victed of ahetting a similar offence.to that 
now charged and sentenced to 7 years’ trans- 
portation, which conviction and sentence 
has been affirmed by us on appeal. _ 


- 





As- regards ‘the. merits of'this case,. we 
find that-the two assessors ‘concur with the 
Sessions Judge in. finding -that all the 
prisoners are guilty. We have examined 
the record of the evidence and tht judgment 
of the Sessions Judge, and we find that the 
witnesses have been “carefully examined, and 
their evidence fairly -weighed and tested, 
and we therefore see no reason whatever 
for disturbing this conviction, which there 
was ample evidence to support, Indeed; the 
learned Counsel, who argued the case in favor 
of Tarinee Churn, wns unable to -point out 
any defect in the trial before the Sessions 
Jndge, and his only complaint against the 
evidence .was that it, was too vague aud 
general. - 

With regard to this objection, it is trae 
that the witnesses do speak ia somewhat 
general terms, ‘but they were cross-examined 
by practised advocates.who failed to shake 
their testimony, and to whom they gave the 
details of the matter when they were 
asked. The Sessions Judge and‘the nssegs- 
ors were satisfied of their veracity, and we 
can see no reason to discredit them. 

The conviction and sentences will’ there- 
fore be affirmed as against all the prisoners. 
We consider that the term of imprisonment 
‘of 14 years to which the Inspector ‘Tnrinee 
Churn is subject for these two offences bare- 
ly meets’ the requirements of justice, consi- 
dering the terrible consequences of such 
conduct in a person of his position. 

With regard to-the form of the conviction, 
we think that is wrong. If as the Sessions 
Judge appears to consider, the prisoners, 
were all concerned in the torture, and were 
prosecuting a common object, then each is 
guilty as a principal, and not as an nbettor 
of others, and they ought to have been so 
convicted. As, however, the ‘prisoners have 
been in no way prejudiced by this error, 
which is of a purely technical nature, we cau- 
not reverse the conviction on this ground. 





The 4th January 1867. 
Presené: 
The Hon'ble F. B. Kemp and W. Markby, 
Judges. 


Torture—Arrest and wřongfal con- 
. finement by Police Officers. | 


Queen versus Behary Sing and others. 


Committed by the Magistrate, and tried iy 
the Sessions Judge, of Rungpore. 


Exposition of a Police Officer's powers of arrest and 
; detention of accused persons and witnesses, with a view 
to the suppression of the practice of torture, 
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Markby, J’—Tum short history of this 


most extraordinary case is as follows :—In 
the month of Chyet last, a chowkeedar went 
tothe house ofa young woman named Cheepoo, 


residing atthe village of Mooahdhopa, in the 


‘Zillah -of Rungpore, and told her that a 
body had been found floating in an adjacent 
river, and at the same time asked her if she 
knew what had become of her father, 
The only reason for this proceeding on the 
part of the chowkeedar seems to have beer 
a quarrel which had taken place between 
Cheepoo and her father, immediately 
after which her father bad disappeared 
from the village. This occurred on the 
Wednesday, and, on the following day, in- 
formation that the ‘body was found was 
given at the uenrest thannah. On the evening 
of Friday, a jemadar named Bany Madhub 
Roy, one of the prisoners, came to the village 
‘and took up his quarters at the house of one 
Elai Bux. From thence, on the following 
morning (Saturday), he sent for the woman 
Cheepoo, for n man named Rocha, and another 
man named Chand. The jemadar then 
went taking all these persons, with him to 
the river side, to where the bedy was lying, 
and he then asked Cheepoo whose the body 
was. She said she could not distinguish 


whose body it was ; that her father had left 


her in a rage. , The jemadar then asked the 
neighbours “whose body it was, and they said 
they did not know, but that Uttum (that was 
the name of Cheepoo’s father) was absent, 
having gone away angry. 

-The jemadar then abused the people for 
not telling whose body it was, and took Chee- 
poo, Chand, Rocha, and also a man named 
Shabuk back to the house of Elai Bux ; and 
Cheepoo states (and the Sessions Judge and 
assessors believe her evidence to be mainly 
true) that the jomadar then said to her that 
‘she should escape if she said it was the body 
of her father. She replied that it was not the 
body of her father. The jemadar thea struck 
‘her across the knees with a light cana. She 


repeated, however, that it was not the body of 
her father, and that she could not say that if 


the jemadar beat her. She says that she then 
passed the night with the jemadar, and that, 
on the following day (Sunday), about 12 
o’clock, she consented to say that it was the 
“boly of her father. Thejemadar then took 
her to the body-which was just being carried 
off to the station. The body was set down, 
aifd-Cheeppo, in the presence of the people, 
ackuowledged that it was the body of her 
father. The jomadar then beat with a cane 
Shabuk, Chand, Rocha, and a fourth man 


->90 e 


the confessions 


Rulings. (vot fer: i 


named Hunoo, saying, “ The daughter of the 
dead man recognizes him, why do not you re-` 
cognize him ? p”? They said that, as Uttam 
was missing. perhaps, it was his ‘body. The 
jemadar told them to speak direct, and 
then they said it was his. The body was then. 
sent into the station, and Cheepoo, Shabuk,. 
Chand, Rocha, and Hunoo were taken by the 





jemadar back to the house of Elai Bux. 
The jemadar then told Cheepoo to say that 


these men had murdered her father, and she 
consented, and also at his suggestion accused 


‘the fifth person named Gourmoney. At 3 


o’clock of the same day, an Inspector, the 
‘prisoner Jugut Chunder Sein, came to the 
house of Elai Bux, and began to abuse Chee- 
poo and said “ you must confess tothe murder,” 
The jemadar, however, interfered and said, 
“She has confessed, and she is not to'be 
abused.” The Inspector then asked Chand 
‘why he did not confess, and he replied that 
he had not killed Uttum: Cheepoo says that 
the Inspector upon this beat Chand, but in this 
shé is not corroborated by Chand himself, 
who does not-say he was beaten at this time. 
The. Inspector then went away. ` Cheepoo 


‘|'passed this night also with the jemadar in 


Elai Bux’s house, the five accused persons 


‘being in the same house under the charge, of 


some constables ; and these five persons all state 
tint during the night they were tortured in 
various ways by the three constables who are 
now prisoners in this case, to muke them 
confess to having murdered Uttum, and 
ae the next morning they all accordingly _ 

id 

. The next day (Monday), the whole party 
proceeded to the station whither the Inspect- 
or had already gone, and from that time the 
Inspector seems to have taken charge of Chee- 
poo, and she says that on that “night she ` 
slept with him. The Inspector took down 
of the accused persons, and 
on the following day (Tuesday) they were 
sent in to the Magistrate, having been in 
custody since Sunday. On the next day (or 
the day after Wednesday ot Thursday), the 
case Was enquired into by the Magistrate, 
when just as Cheepoo was narrating with the 
utmost’ particularity how her father had 
been murdered by the accused persons,” he 
himself made his appearance in the cutchery. 


-Cheepoo at first, prompted by the Inspector, 


denied it was her father; but, as -several 
persons recognized him, this wag useless, and 
the whole story came out. 


The three constables, Beharee Sing, Khatib- 


oolah, and Tumizoodeen have been convicted 
-of causing hurt for the purpose of extorting a 
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° ‘confession under Section: 330° of the Penal 
‘Code, Jugut Chunder Sein, the- Inspector, 
and Banee Madhab, the jemadar; have: béen’ 
‘convictéd of abetting the above-named -pri- 
. Soners in- ‘committing this offence < tudor. 
Bection lle 

- All the prisoners have appealed ; but, with 
the exception of Jugut Chunder Sein, ‘the 
Inspector, upon whose case we have. already 
signified our opiùion, we ‘think that all the 
prisoners Have been rightly convicted. The 
case of the three constables was’ not argued 
by Couusel ; but we ‘have considered the 
whole evidënce, and see no reason whatever 
to discredit the story told by the persons who 
“allege that they were severely beaten by these 
three men on the Sunday night, in order to in- 
duce them to confess. The case of the jema- 
dar Banee Madhub was argued at some length. 
He has been convicted of abetting only, the 
Sessions Judge not being convinced by the 
evidence that he actually struck the prisoners. 
The Sessions Judge; speaking from-his own 
experience of native character and especi; 
ally of the native Police, considered it impos- 
sible that the torture could have been inflicted 
by the inferior constables without the consent 
and ‘approbation of their ‘superiors ; aud 
taking this view, ‘he convicted ‘both the 
jemadar and. the Inspector. We were, 
however, of opinion ‘that such an inference 
from past experience, unsupported by any 
facts, was not sufficient to support a crimi-- 
nal conviction ;,and-as in the case of the 
Inspector there was an absence of any such 
facts, we acquitted him. Bat the case of 
-the jemadar is very different. He was there 
from the first. He was the first to suggest, 
and the most active in carrying out the 
‘whole of this diabolical contrivance to obtain 
false evidence: though he may have struck 
no blows with his own hand, his, conduct 
avas undoubtedly violent in- the extreme: 
and, lastly, during the whole of the period 
during which the torture was inflicted, the 
prisoners were in his custody : he was in the 
same house with them ; and not only was it 
his imperative duty to have kuowa, but we 
e think he mast have known the treatment to 
which they were subjected. We, therefore, 
confirm the conviction as against the 

jemadar Banoe Madhub also, . 


' From the number and nature of these cases 
which comé before us, we fear that such acts 
of violence and oppression’ on the part of the 
Police are far-from rare ; and we-thiok it 
right prominently to notice them, in order 
that thé subject may. receive’ attention in the 
proper quarter. Inthe meantime we con. 






















sider it our’ duty to poiut out „that, if ‘the 
‘existing provisions ofthe Codeof Criminal 
Procedure were rigidly “enforced (aud we 
consider it the duty of every sae officer, 
as well'as‘of every: Police authority, to see 
that this is doné),‘sach atrocities as these 


would be almost ‘impossible. jc -= 


Tt seems to be generally supposed, and the 
supposition seems “to be generally acted an; 
that Policé officers, iu making enquiries ints 
criminal cases, are limited only by their own 
discretion as to what persons they may ar- 
rest and‘detain in custody. But so far from 
this being the case, the powers of a Polica 
officer to arrest without warrant are strict 
ly defined by the Code of Criminal Proce- 
dure. The widest power is that conferred 
by para. 2 of Section 100, which provides 
that a Police officer may arrest without or- 
ders from a Magistrate, and without warrant 
any person against whom a reasonable cons’ 
plaint has been made, or a reasonable sus- 
picion exists of his having been concerned 
in any offence specified in the Schedule to 
the Act as offénces for which Police officers 
may arrest without a warrant. What is n 
reasonable complaint or suspicion must de~ 
pend on the circumstances of each ‘partis 
‘cular case ; but it must™be at least founded 
on some definite fact tending to throw sus- 
picion on the person arrested, and not on 
mere vague surmise or information. Still 
less have- the Police any power to arrest 
persons as they appéar sometimes to do, 
merely on the chance of something being 
hereafter proved against them. ‘Any wilful 
excess bya Police officer of his legal pow- 
ers- of arrest is, by Section 220- of the. 
Penal Code, au ‘offence punishable by im- 
prisonment for seven years.” 

With regard tg-persons whose ‘evidence is 
required by a Police offiser making an en- 
quiry, no power exists to arrest or detain them 
for a sivgle moment. An oficerin charge 
of a Police station may, under Section 1-4, 
by an order in writing, require the attend- 
ance before him of persons whose evidunce is 
necessary, and the person summoned is 
bound to obey the order ; but in no case can 
the Police officer compel a witness by force 
-to attend before him, 


Moreover, if, aa is frequently the case, a 
Police officer, without arresting a- person 
himself, directs some of the neighbours to 
take charge of him, the Police officer is 
responsible in the same way as if he had 
himself made the arrest, the person arrested > 
by his-order being iu Jaw in his custody.. 


E 
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` Moreover, éven, if a person be rightly arrest- 

: eP, it does not rest with the discretion of the 
-dolice. officer to keép the -prisoner in cus- 

tody where and as long as he pleases. Un- 

der no circumstances ‘ean he be detained 

without the special order of a Magistrate 

more than 24 homs. At the expiration of 

24 ‘hours, unless the special order has been 

obtained, the prisoner must either ,be “dis- 


charged or sent on tothe Magistrate, and any’ 


longer detention is absolutely unlawful ; and 
though the Code is not so express upon 
the place as the time of confinement, still we 
think it is perfectly clear that it was intend-, 
ed that, where a Police officer arrested any 
person, the prisoner should not be kept in 


confinement-in any place which the subor-. 


dinate officer might select, but that he 
should, if possible, be sent immedintely to 
- the Police station, and be placed in the 
custody of: the officer in charge., of the 
station, who is the person entrasted by the 
“Act with the conduct of the enquiry. ; 

Tf these provisions of the Legislature were 
` strictly enforeed, and supplemented bya few 
rules in the samé spirit by the Police ‘au- 
thorities, it is clear that such crimes‘as that 
which has suggested these remarks could 
not be committed except under circumstances 
which would justify a superior officer being 
‘held responsible for.them. , That even superi- 
or offiters of Police. are not ineapable of. 
ill-treating, the prisoners under their charge 
has unfor tunately been shewu by cases which, 
have come regeutly, before us, but this com- 
_paratively.small number of officers, it may 
not, by careful - ‘administration, be altogether 
~ hopeless to improve. a, TP i i 


i 


The 4th Jani 1867. 


7 Present : : 
The Hon'ble F, B. Kemp- and W. Markby, 
` Judges, 
Gonviction—Verdict of Jury—Opinion 
~- of Judge. 


. Queen versus Chand Bagdee and others, . 


Committed by thé Magistrate. and tried by 
the Sessions Judge, of East baad? 
on a charge of dacoity. 


A conviction upon no evidence i is wrong in poitit of x 


law. 


not he agrees in the verdiet of the Jury. er 


© Markby, J.—IN this case’eleven prisoners 
* bave been qmyvieied by a Jory on a -charge- 
of ducoity. . : eS ein Be 


te 


„prisoners, thefe was no evidence at all 


: the 


A Sessions Judge'ought to record distinctly whether or- 


The Sessions Judge very clearly pointed e 
out to the Jury that, against seven of’ the 
3 he 
also commented on the extreme wenkness of 
the evidence against three of the other pri- 
soners, and the grounds for suspecting the 
genuineness of the ‘confession of the re- 
maining one. . 

In spite of these remar ks, the Jury tought 

proper to bring in a verdict of guilty against 
all the prisoners, ahd we. have to consider 
whether such a conviction is legal. ; 
' As against the-seven prisoners against 
whom the Sessions J: udge told the Jury that 
there was no evidence, we think it is aay 
illegal, 

A conviction upon no evidence is. wrong 
in. point of law. f 

The convictions of these seven priccucts 
will, therefore, be all” quashed, : 

As regards the three. prisoners, Redoy 
Bowree, Godai Dome, and Gopee Nath Ha- 
ree, the Sessions Judge: appears to have 
thought. there: was some slight evidence, 
though he intimates a pretty ‘lear opinion 
that it was insufficient’to support a convic- 
‘tion. 

Had we seed with. ihe Sessions Judge 
in thinking ‘that there wns some evidence’ - 
against these three prisoners, however dis- 
satisfied we might be.-with the verdict of the 
Jury, we should have no power to interfere ;- 
but we think there was no evidence against 
these three prisoners also. ġ 

- The statemént of Redoy Bowree ‘might 
rather be called an assertion of ianocence | 
than a confession of guilt. ‘The, statement ~ 
of Godai Dome that he was out that night 
committing a theft, is no. evidence whatever 
that he was engaged in this dacoity. And 
so-called evidence against Gopeg 
Nath Haree is that he stated before the 
Assistant Magistrate that a dacoit struck. 
him, and a witness named Pooran states that 
he struck “a dacsit” ; therefore (it is argued 
for the prosecution) Gopee Nath must be 
the person struck by Pooran, and, therefore, 
he must be a dacoit. A more flagrant in- 
stance of nox Sequitur can hardly be imagin-, 
ed. e 


Iu the cases of these three prisoners also, 


| therefore, we think there was no evidence 
‘against them, and that. the Sessions Judge 


ought so to have directed the Jury. 


It ‘follows that the convictions are. illegal, 
| and they are therefore quashed. 


In the ease of the remaining prisoner, 
Nimui Dome, we share the doubts expressed 


- | by the Sessions, Judge as to the genuineness 


. sapport of the present -charge, 






Criminal . 
“of the confession- made by this prisoner and 
since retracted. The case against this’ pri- 
soner was one which required very close | 
‘and. attentive consideration. But the la- 
“meutable incompetence. which this Jury has | 
displuyed in the performance of their duties, 
‘with respect to the other ten prisoners, does 
not induce us to place ‘much relignoa on 
their verdict in this case. | : 

We are, however, unable to say that there 
was no evidence agnitist the prisoner upon 
which the Jury would be justified in conyict- 
ing the prisoner ; and.the law has made the 
verdict of ‘a Jury ‘once passed upon the evi- 
dence final. With this verdict, therefore, we 
are unable to interfere. 

Ifthe Sessions Judge is of opinion that the 
prisoner has been improperly convicted, he 
may and ought to bring his case to the notice 
of the proper. authorities, as oue to which the 
clemency of the.Crown ought to be extended. 


The Sessions Judge ought to have recorded 


distinctly for the information of this Court 
whether or no he agreed in the verdictof the 
J ury, : 


` 





The 4th January 1867. . ` £ 
Present: > ‘ 


‘The Hon'ble F.” B. Kemp and W. Markby, 


f - Judges. : - 
‘Evidence—-Previous convictions. 


Queen versis’Thakoordass `, Chootur,, and 
others. ; 


Committed -by the Magistrate, and tried by. 


the Sessions Judge, of West Burdwan, on 
a charge’ of dacoity being armed : eee 
deadly weapon. 


` , Previous convictions are not admissible in evidence. 


Markby, J.—In this ease we have no doubt 


“as to the propriety’ of the- convictions and 


sentences as against all the prisoners except 
Thakoordass. 

Our doubt in the crsé of” Phakcdordass 
arises from an obsérvation by the Sessions 
` Judge m his judgment’ that this prisoner 
was charged with dacoity on -& former 
occasiéa, 


The-evidence was that the- prisoner aa 


charged, but not cénv ieted... Even iflie had 
been: “convicted, it would have been i improper 
to receive this conviction as evidence ‘in 
Still more 
improper waés-it‘to receive'as sucli. when: the 
former charge was not supported. © “: 

We have hesitated whether’ or tio this 


‘conviction - could be supportéd-; but, -for: tho | 
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reasons already stated i in the case of Beharee 
Dosadh which has just come before us, we 
think weoughé not to, quash the. conviction, 
unless there ‘has been a failure of justice, or 
the prisoner has been prejudiced. 

_We thjnk the, case so clear-dgainst the 
prisoner ‘Phasoordass, . that, “independently 
of this evidence, he ọught to-have: been, and 
would have been, convicted. : 

We, therefore, affirm: the convictions aad 
sentences as against-all the prisoners. `, > 





_, The 4gh January 1867. 
Present: 


The Hon’ble F. B. Kemp and W. Markby, 
` Judges. 


‘Evidence (of. bad character)—Misre- 
ception of evidence—tirregularity. 


Queen vérsus Beharee Dosadh and others. 


Committed by the Magistrate, and tried by 
the Sessions Judge, of. Gyah, on a chage of 
being a member of a party of more than 5 
persons who conjointly committed robbery. 
Evidence of bad character is not admissible. 
Misreception of evidence iga defect or irregularity 

within the meaning of Sec:i ions 426 and 439 Code of 

Criminal Procedure. 

Markby, J.—Wira regard to all ‘the: pri- 
soners except Beharee Dosadh, "we think the 


convictions and sentences ought to be 
affirmed, *,. 
With respect to- Beharee Dosadh; we 


should ave hàd no doubt, but for the remark 
of the Sessions Judge in his judgment, 
which shews that he relies, to some extent, on 
the evidence of the Sub-Lnspector that this 
prisoner was of a wellknown bad character. 

` Such evidence i is not admissible and ought 
not to have been received—still less relied 
on ; and we have hesitatéd whether we ought 
uot to quash the conviction of this prisoner, 
by reason of this evidence having been im- 
properly received. - 

-There is, however, .such ample- evidence 
against the prisoner Beharee Dosidh, inde- 
pendently -of the evidencé'of character, that 
we do not think it necessary on this ground 
to “quash | the conviction recorded ` against 
him. We think the misreception of evi- 
dence is a “defect” or “ irregularity” in the 
proceedings within, the meaning of Sections 
426 and 439 of the Code of Criminal Pro- 
cedure ;- and that, in ‘consequence | of such 
-error’ and ` irregularity’ ‘in this.case, the 
prisoner has aot been prejudiced,: and that 
there hus been no failure of justice. -- 


a 


of 
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All the appeals therefore are dismissed, 
‘and the convictions and sentences affirmed. 








* The 5th January 1867. 
Present; 
The Hon’ble F. B. Kemp and W. Markby, 
` Judges. f 


Charge (Heads of)—Amendment (by 
: Sessions Judge). 


Criminal Jurisdiction. 


Referred under Section 484 Act XXV of 
1861, and Circular Order No. 18 dated 
15th July 1863. 

Kalaram Sing and others. 


Where several offences are chirged under the same 
Section, the Committing Magistrate should frame the 
charge so as to contain a separate head for each offence. 
The omission of the Magistrate to do this may be reme- 
died by the Sessions Judge exercising the powers of 
amendment contained in Section 244 of the Code of 
Criminal Procedure. 


Markby, J.—Unoer, Sections 238 and 241 
of the Code of Criminal Procedure, the Com- 
mitting Magistrate ought to have drawn 
a charge containing, under different heads, 
the-several offences chargeable under the same 
Section. But this deficiency may be reme- 
died by the Sessions Judge exercising the 
powers of amendment contained in Section 
244, under’ which he may add the heads of 
charge omitted by the Magistrate. 

It will, however, be as well for the Ses- 
sions Judge to consider how far it will be 
desirable to have all five offences tried toge- 
ther ; and if he should consider that this will 
not be desirable, then his best course will 
be to try the prisoners under the present 
charge for one of the offences, and 
to direct the Magistrate to send in fresh 
charges in each of the other onses, which he 
can do without taking fresh depositions, 


The 7th January 1867. 
i f Present : 
The Hon’ble F, B. Kemp and W. Markby, 
Judges, : 


Confession—Evidence (previous 
statements of witnesses). 


Queen versus Kisto Mundul and others. 
Referred case from Deputy Commissioner 
of Sonthal Pergunnahs. 


nadmission by A and B that the crime charged 
against them, was committed by C and D, mal that 
whatever share they had init was under compulsion, is 
not a confession on which any person ought to be 
convicted. ; 
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Previous statements of witnesses on oath are not 
available as evidence in a subsequent trial. 

Markby, J.—In this case five persons were 
charged, three named Kisto Mundul,.Chub- 
bee Sirear, and Banessuy Mundal with mur- 
der, Raybuttee Dossee with abetting murder, 
and Surrusuttee Dossee with concealing a de- 
sign to commit murder. All have been con- 
victed ; the three first have been sentenced to 
death, the fourth Raybuttee to transportation 
for life, and the other woman to five years’ 
rigorous imprisonment. . : 

The general evidence in the case establishes 
that the body of one Panchoo, an inhabitant 
of the same village with the prisoners, was 
found on the morning of the 3lst of July 
last, lying dead in a dhan khet, the head 
and body were immersed in water, but the 
feet not so. There were no marks of vio- 
lence on the body, except a slight abrasion 
over the left eye, and it was the opinion of a 
native Civil Surgeon, who examined the 
body after death, that the cause of death 
was strangulation. 

“There is no doubt that Panchoo was of a 
dissolute character and carried on intrigues 
with several women, amongst others with 
the prisoner Raybuttee Dossee. There was 
evidence also that Kisto Mundul carried on 
an intrigue with the same woman, and that 
some angry words had passed between him 
and Panchoo in consequence. 


The direct evidence against the prisoner 
lies in a very narrow compass: Ic is that of 
three persons who live close to the pri- 
soner Raybuttee. One, an old man, who sees 
‘imperfectly, says that on the night in question 
he was roused by his wife aud went out, and 
he saw Raybuttee and her mother, the prison- 
er Surrussuttee, talking together ; that on 
secing him, Raybuttee said, “Two persons 
(naming them) have killed Panchoo— Don’t 
tell any one, or you will be murdered, so take 
care.” He neither saw nor heard anything 
else. . 


Nophooree Bewah, who lives in the same 
house with, and is a distant relation of, tha 
last witness, says that she was ‘aroused by 
her grandson who wanted to go out to make 
water; that she went out with him and 
saw the three prisoners, Kisto, Chubbee, 
and Batessur, carrying away the dead body 
of Panchoo from the house of Raybuttes, 
She says it was a very bright night, and that 
they passed withina few feet of her. Shespoke 
to Raybuttee, who was‘standing there, and 
who described how the murder had taken 
place in her house, That, shortly afterwards, 
Raybuitee left her house with a bundle, but 
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returned after a short absence and began to 
smear her honse; she says also that Surrus- 
uttee was standing atthe compound gate, when 
the dead body was carried out, as ifon the 
watch. She did not: tell the old man what 
she had seen. 

The grandson, whose age is 8 or 9 years, 
was also called, and he snys that he saw the 
three prisorers carry out the body. 

The body was found (apparently for there 


-is no accurate statement of distances) at a con- 


siderable distance from Raybuttee’s honse; but 
nearer to Raybutiee’s house than the place 
where the body was found in the dhan khet, 
a buudle was picked up coutnining a gamcha, 
half a quilt, a torn gunuy bag; a cloth, and 
some string made of jute, ‘The gameha and 
quilt are said to have been stained with 
blood. Panchoo’s son identified the gamcha 
as belonging to his father, The wituess, 
who foond the bundle, states that the gunny 
cloth was like some he had purchased for 
Raybuttee 3 years before, and that the string 
corresponded with that on Raybuttee’s 
charpoy. This bundle was found in a track 
through the dhan khet, ulong which itis sug- 
gested that the body was carried. 

Against Kisto and Chubbee this is thè 
whole evidenco, and they have ulways asserted 
their innocence. 

‘It is clear, therefore, that. the case against 
these prisoners depend entirely on the evi- 
dence of the woman Nophooree and the 
child. 

We are surprised to find that it does not 
seem to have occurred to the Deputy Com- 
missioner who tried this case that the story 
of these two persons is in itself highly im- 
probable. Why the three supposed murderers 
should have exposed themselves to the observ- 
ation of these witnesses, it is impossible to 
conceive. But the doubt which thus arises 
is increased to absolute distrust, when we 
compare the evidence given at the trial, with 
the previous statements of these witnesses. 
Though such statements, whether made on 
oath or not, cannot be used by the prosecution 
against the prisoner, they may be used by the 
in his own favor -to show that 
the witeess has at other times told a 
story differing from his evidence at the trial. 
Nophoree was examined before the Assistant 
Commissioner on the 12th of October, and 
her statement then was, in the main, similar 
to that at the trial, except that, whereas 
she said at the trial that Raybuttee left her 
house with “a bundle, but what the bundle 
contained she could not see,’’ she said be- 


fore the Assistant Commissioner “ that Ray-. 


buttee left the house with a piece of gunny 
and quilt.” 

But it appears that this woman was ex- 
amined on the spot on the Ist of August, 
aud on that occasion gave an account, 
differing ‘in many most important par ticulars 
from both her subsequent statements.” For 
example, on the 12th of October, and again 
at the-trial, she describes herself as aroused 
by her grandson, and says that she did not 
hear any noise np to that time. Whereas 
on the Ist of August she says, “J was 
awakened by hearing a noise in Raybuttee’s 
house.” She then says, she ascertained that 
n murder was beiug committed in Ray- 
buttee’s house, and that she aroused the 
old man Alum, told him what had happened, 
and proposed to call the Mundul. But, sub~ 
sequently on both occasions, she distinctly 
says that she did not tell Alum, aud Alum 
says the same. She also says in her 
stutement‘on the Ist of August that she saw 
Panchoo come to Raybuttee’s house on the 
night of the murder ; whereas, in that on 
the 12th of October, she says that she did 
not see him do so, 


It is useless to go further and point out 
other inconsistencies in this woman’s state- 
ments which are numerous and glaring. We 
have no hesitation in saying that she is al- 
together unworthy of credit, 


The little boy’s statements nre equally in- 
consistent. He actually on the fitst occa- 
sion declared he saw Panchoo being beaten 
by the prisoners in Raybuttee’s house. 
And we may here remark that the grand- 
father’s statements will as little bear examin- 
ation as that of the other two. 


We, therefore, acqnit the prisoners Kisto 
and Chubbee. We express our opinion, not 
only that they ought not to have been con- 
victed, but thut there is no evidence against 
them whatever worthy of credit. 


With regard to the three other prisoners, 
the case stands thus. Rejecting as we feel 
bound to do the evidence of the .three 
witnesses above-mentioned, nothing whatever 
remains against these persons except their 
own confessions. Now the confession, which 
each of them made during the preliminary 
investigation of the case (but which was 
retracted at the trial) amounts to this, that: 
the crime was committed by other persons, 
and that any share they had in it was under 
compulsion. It is scarcely necessary tẹ 
point éut that, though such a c€nfession 
contains an important admission, it is not an 
admission of guilt ; und that, upon such a 
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confession alone, no person oughé to be con- 
vieted. 

We, therefore, think thatthe conviction of 
these three persons ought also to be quash- 
ed. 

We feel bound to remark that, even had 
the cise against the pr isoners. heen much 


“warrant, 


the whole, as to the Magistrate or other 
officer as aforesaid sbalil seem reasonable pand 
that, if such sum is not paid, they the Magis- 
trate may, for every breach of the order, by 
direct the amount due to he levied. 
in the manner provided for levying fines, or 
may order such person to be imprisoned for 


stronger than it is, we should have. been! any term not exceeding one month. 


bound -to reverse it on account of frequent er- 
rors in the reception of evidence. 


The | son, 


I take it upon that Section that, if n per- 
after the order of a Magistrate for the 


Deputy Commissioner, who tried this ease, | maintenance of his illegitimate child, nelecis 
constantly uses the statements of the pri-ito pay the amount ordered, the subsequent 
goners as evidence, not only against them-! proceedings are simply by way of execution 


selves, but as against all persons whom they 
implicate ; and he was evidently under the 
impression, aud acted upon it, that previous 
statements of the witnesses on oath were 
available as evidence against the prisoners 
on this trial. It would “be impossible to 
support any conviction in the face of errors 
of this description. 


The 9th January 1867, 
Present: 


The Hon'ble Sir Barnes Praerock.’ Ke. 
Chief Justice, and the Hebe F. B. 
` Kemp and W. Markby, Judges. 


Appeal—Maintenance of iliegitimate 
child - Section 316 Code of Criminal 
. Procedure. 


Refer red Jurisdiction. 


Queen | versus Golam Hossein Chowdhry. 


-Where the Magistrare, under Seetion 316 Code of 
Criminal Procedure, ordered a person to wake a month- 
ly allowance for the support of an illegitimate child,— 
Hit» by the majority of the Court (Markby, J. 
dissentirg) tint there was no conviction of an offence, 
and that consequently no appeal lay. f 

Markby, J.—1n this case P have he mis- 
fortune to differ with the other two Judges 
of.the Court, and the fact that these “two 
learned Judges have come to a different con- 
clusion, makes mo very doubtful es to the 

propriety of my own. 
‘It appears to me that there isan appeal in 
this case from the order of the Magistrate, 
The order of the Magistrate ismace under 
Section 3816 of the Code of Criminal Pro- 
cedure, which provides that, if any person, 
having sufficient menns, neglects or refuses 
‘to maintain his illegitimate child, it shall be 
lawful for the Magistrate of the D'strict, or 
other Officer exercising the powers of a 
Mogistrate, upon due proof thereof, to, order 


` 


of the original order, It cannot be said 
that there isa fresh offence ; for if there were 
a fresh offence, a fresh proceeding and a 
fresh trial would be necessary : consequently, 


to be by way of enforcing the original or- 
der. Therefore, it appears tome that, under 
Section 816, if a person neglects or refuses 
to maintain his illegitimate child, the Magis- 
trate has the power toorder the person to 
pay o,sum of money, which order is to be 
enforced in a way similar to that in which 
other criminal orders are enforced. wog 
The question then arises whether such 
person has been tried and convicted within 
the meaning of Section 109. That there 
has been a nial, fs quite certain. The only. 
doubt upon my mind is as to the word 
“ convicted.” 

That there was a duty, and a breach of 
that duty, is also qnite clear; otherwise the 
defendant could not have been brought into 
Court at all; and it appears to me that, 
wherever a duty i is enforced, nnd any breach 
of that duty subjects a person to criminal 
consequences, in that ease such person may 
besnid to be convicted. The word *‘ cou- 
victed” is, L think, used, not with reference 
to the nature of the duty to be: performed, 
but with reference to the nature of tho 
proceeding by which the performance of it 
is enforced I, therefore, think that, in this 
ease, the appellaut has been convicted, ‘al- 
though he may, nof have committed. ‘an 
offence in the ordinary sense of the term, 
and that an appeal does Jie. 

Peacock, C. J.—I regret to difer from 
my learned brother in the jadgment which 
be hnas now given. 

It appears to me that the question whether 
an nppeal lies in this ense from the order of 
the Magistrate, depends upon the construc: 
tion of Sections 409 and 414 of the Code 


stich person to make a monthly allowance | of Criminal Procedure, 


“for the maintenance of such child,-at such 


` Section 409 snys that “any person con-, 


mouthly rate, not exceeding 50 rupees in T% victed on a tial held” ‘by the Magistrate’ 
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all the subsequent proceedings must be taken, 
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“of ine District, oy other officer exercising. 
“ the powers of a . Magistrate; or required 
* by ‘such Magistrate or other officer, under 
“Section 295- or Section 
“to give security: for good behaviour, may 
“appeal to the Cotrt of Seasion to, which 
“such Magistrate or Obher ieee is subor-- 
“dinate.” -.  - net : 


Section 411 says that, “in all ‘cases in 
“ which a Court- of Segsion or the Magis- 
“trate of a District, or other ‘officer: exer- 
“ cising the powers of a Magistrate, ` shall | 
“pass a .sentence of imprisonment 
“exceeding one month, or of a fine not ex- 
“ ceeding 50 rupees, no appeal „Shall be 
“allowed” > -- 





Section 414 says that, | “unless Sheree 
“ provided by this Act, or by any other law 
“ for the time being in force, no appéal shall 
“ lio from any’ order or Seutence. ofa Cri- 
“minal Court.” ° | : - g 


It appears to me “that-the words “ con- 
victed ón. æ trial held by. the Magistrate’ 
in Section 409 must mean convicted of an 


- offence ; and the question would depend on 


Section 316 whether the appellant, when 
he was brought before the -Magistrate on, 
the allegation „that he - had -refused or 
neglected to maintain his illegitimate child, 

was guilty: of an offence.. Te appevrs to`me 
that he was not guilty of any offence at that 
time ; but that all that the Magistrate could 
do was to order the appellant to make such’ 
monthly -allowance:as he might think ren- 
sonable not exceeding 50 rupees. -IF the 
appellant "had wilfully - neglected to com- 


ply with the order of the Magistrate, - ‘the. dissatisfuction. ° 


amount might have.been levied. in the man-’ 
ner provided for levying fines, or the ap- 
pellant might have been imprisoned for a 
term not exceeding oné month. ee 


“It is unnecessary to decide” whether r 
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wes “The, 14th Fannary 1867. eas 
Te . Present: 


296- of this “Act Tho Hon'ble F. B. Kemp and F. A Glover, 


Judges. . 
3 Jurisdiction— Robbery. 1 
Referréd únder Sections. 434 and 435 of 
=> ' the Code of Criminal Procedure: 
Madhu Ghose versus Bullye Metea and 
others, 


“A charge of robbery únder Section 392 of the Penal 
Code is, under Act VIIL of 1866, triable only by" the 


not | Court of Session’ or by. the Magistrate of the District, 


| but not by a Deputy Magistrate. 

Glover, J.—We agree with the Sessions 
Judge that the order of the Depaty Magis- 
trate was illegal, aud should be quashed. 

But we also draw the -Sessions Judge’s 
attention. to the fact thatthe charge of rob- 
bery under Section 892 of the Penal Code 
was, under Act VILL of 1866, triable only by 
the Court of Sessions or by the Magistrate 
of the District, and that the Deputy Magis- 
trate had from the first no jurisdiction what- - 
ever evei on the lesser char ge investigated 
by him. i 

We direct, therefore, that his proceedings 
he quashed, and that the Magistrate, or some 
other officer, having the power of making 
commitments, take up the charge of ducoity 
against the prisoners, wud commit. them to 
the Sessions on thut'char go should he find 
the evidence sufficient to authorize‘such a 
course. ` nt 

We direct, further, that the Deputy Magis- 
trate be: informed that the Court looks 
upou his proceedings iù this case with great 


: ‘The Ith January 1867. 


oy, -~ Present: 


wilful neglect to comply with an. order of | The How’ble F. B. Kemp and F. A. Glover, 


maintenance would be aa offence. This is an 
appeal from the. order itself, and nof from 
an order made in respect.of 'a breach of it. 
It appears to mè that, wheu the Magistrate 
ordered, the appellant” to, måke a monthly 
allowance for the support of the child, he 
did not thereby convict the. appellant of an 
offence. I am of opinion, therefore, tliat 
there was no conviction, snd, consequently, 
that no appeal lies. As Mr. Justice Kemp 
concurs with me, the appeal must_be dis- 


f 
Kemp, J—I entirely « concur in the dies 
meut of the learned Chief Justice. 


` Judges. ` 


Amends—Wrongful Confinement. 


Referred under Section- 484 of . Act Sore Vv 
of 1861 and Circular Order No. 
dated the 15th July 1863. 


* Sharu versus Bahar Ali and aen 3,- 


Amends cannot be awarded, in a case -of wrongfal 


j confinement, 


Glover, + J—We agree with the Officiat- 
ing Magistrate that the Deputy ` Magistrates 
orders in ‘this case are- illegal, and must be 
quashed, - : 
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The charge made wae & wrongful conține- 
ment’? under Section 342 Penal Code ; ; and 
as this was an offence punishable with im- 
prisonment for more than 6 moiths, it came 
under Chapter XIV of the Procedure Code, 
even though a summons might be ordinarily 
issued instead’ of a warrant. 

It has been often ruled by this Court 
that amends can only be nwarded in cases 
coming under Chapter XV of the Code 
of Criminal Procedure, and we therefore an- 
nul the Deputy Magistrate’s orders, and di- 
rect that the fine, if ‘levied, be refunded. 


———— 


The 14th January 1867. 
Present: 


The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 


rand Disputes. 


Gunga Narain Poddar versus Deboo Mun- 
dul. 


Appeal from an order of the Sessions Judie 
of West Burdwan, reversing that of the 

_ Deputy Magistrate. 

“On acharge of forcible ejectment, a Magistrate has 
nothing to do with the rights of the parties to the land., 

Glover, J.—Wr agree with the Sessions 
Judge that the Deputy Magistrate’s order 
must be quashed. 

The charge of forcible ejectment, threaten- 
ing, &e., ought to have been enquired 
into on the evidence, and the Deputy Magis- 
trate, in ignoring it and proceeding on what 
he considered the rights of the parties to 
the land, was not justified by law, 

His orders are aunulled, and he will be 
directed to take up the case de novo passing 
such orders on the evidence as may appear 
necessary. ° 


The 14th January 1887. 
Present : 


The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. i 


Amends—House-breaking by night— 
Theft. 


Reference from the Sessions Judge of 
Dinagepore. 

Dhurai Noshyo versus Hubee Noshyo. 

Amends cannot be awarded in a case uf house-break- 
ing by night or theft, 

*Glover,J.— Wr think that the Deputy 
Magistrate’s order in this case was illegal, 
and should be quashed, 


E à 
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The case, as preferred at the T, was 
ene of honse-breaking by night under 
Seetion 457 of the Penal Code, and the 
accused pleaded toa charge of theft before 
the Deputy Magistrate. ‘The case was, 
therefore, one coming under Chapter XIV of 
the Code of Criminal Procedure, for which, 
as has been frequently ruled by the Court, 
1 amends” in the shape of fine’ fiom the 
plaintiff cannot be awarded. 

We observe that the Magistrate is in error 
in supposing that the accused was not called 
upon to answer. The record of the Deputy 
-Magistrate's proceedings shews that he was 
distinctly accused of theft and pleaded to 
the charge, denying his guilt i» Zoto. 

We quash the Deputy Mayistrate’s order, 
and direct that the fine, if levied, be return- 
ed by the plaintiff. 


The 14th January 1867. 
Present: 


The Hon’ble F. B. Kemp and F, A. Glover, 
' Judges. 


Execution of process of Civil Court— 

Use of force by Bailiff, 

Referred under Section 434 of the Code of 
Criminal Procedure, 


John Anderson versus J. McQueen. 


A Civil Court's bailiff, in executing a process a. ainst 
the moveable pruperty of a judgment-debtor, has no 
authority to use force and break open a door or gate. 

Kemp, J.—Rxap a letter from the Sessions 
Judge of the 24-Pergunnahs, dated the 4th 
January, submitting the record of a case 
tried by the Joint Magistrate in which the 
bailiff of the Judge’s Court has been fined 
two Rupees under the provisions of Section 
426 nud Section 105 Chapter 155 of the 53rd 
Geo. HII. Inthe present case the bailiff 
was clearly acting beyond the scope of his 
authomty. It is manifest from the evidence 
of the nazir of the Civil Court of the, 24- 
Pergunnahs that no instructions were given 
to the bailiff to break open the gate of the 
judgment-debtor, Mr. McQueen. We know 
of no law by which a bailiff is authorized, 
in executing a process against the moveable 
property of a judgment-debtor, to ust force, 
and to break open a door or gate. 

The Joint Magistrate having found on the 
evidence that force was used, “and that the 
bailiff was acting wholly on his own author- 
ity and beyond the scope of his instructious, 
this- Court sees no reason to question the 
legality of the Joint Magistrate’s proceedings, . 

The papers are returned to the Sessions 
Judge. 
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-- = ee 14th January: 1867. 
ae ` Present: 


The: Hon'ble F. B. Kemp and F. Aw 
Glover, Judges. _ 


‘| sions Court, 


Jurisdiction—Illegal Confinement. 


Referred under Section 484 of the Code of 
Criminal Procedure‘ and Circular Order 
No, 18, dated the 15th. July 1863; 


Queen versus Komul Manjee and others. 


The offence of illegal confinement for more than 10- 
days ia triable only“ by the Court of ‘Sessions or', by the 
Magistrate of the District, but. not by a pene 
Magistrate. . 

Glover, J.—In. this: ense we are “of 
opinion that the Deputy Magistraté had no 
jurisdiction to try the ease, ‘and that all the 
proceedings in connection with it are in 
consequence null and. void. -> i 

The charge was “illegal confinement. for 
more then 10 days” under Section 344 of 
the Penal Code. ‘an, offence trinblé only by 
the Conrt, of Sessions or-by the Magistrate 
of the District. - ., 

Act VIII of 1866 lge not include Section 
344 of the. Penal Cade, -and the Deputy 
Magistrate had therefore HO, jurisdiction. 


4 an She ey 





The 14th January’ 1867. 
: Present: "+ 2! 
The Hon’ble J. P. Noran, Judge. 
False Evidence. a 


Committed by the Magistrate, and tried iy 
the Sessions Judge, of Gya, on a charge 
-of intentionally giving false evidence. 


Queen versus Bhakoas Tutum. 


In a case of false evidence, it is Necessary to prove 
the deposition alleged to contain the false statement. 
Tue prisoners have beens convicted on a 
trial before the Sessions Judge ‘of Gya 
and assessors of intentionally giving false 
evidence in a judicial proceeding, viz. 
before the Court of Session, Be RO ; 
In tuppeal they allege that the statement 
charged to be-false is really true.: Et is not 
necessary to go into that matter at, present, 
Neither” the Sessions Judge“ nor, the 
Magistrate seems to have understood that it 


was necessury to put in and prove the de- 
` position alleged to ¢ontain the'false state- 


ment; in other words, tlie prosecutor must 


prove that the. statement was made ‘before. 


he shews that it:is fulse.. E 













SRy 


The case -most' be temnnded to the Ses- 
in order that evidence may: be: 
given to- shew what it was that the prisoners 
stated in ‘the Sessions Court, and that such 
statements were made on solemn affirmation 
under Act V of 1840 or otherwise. He 
will certify, the additional evidence to this 
Court under Section- 422. 


. The 14th January. 1867. 
Present : 


`The, Hon’ ble F. BeKemp and’ F. A. Glover, 


Judges. 
` Alternative finding. 
Miscellaneous. reference.. 
Queen versus Tarinee Mytee. 
An alternative. finding'is perfectly legal. 

Glover, J—Inx‘ reply :to this reference, the- 
Sessions Jiidge should be-informed that, in ‘our’ 
opinion, an, alternative finding’ is perfectly 
legal, ‘nnd is expressly provided for in Section 
72 of the Penal Code, and Section 382 ofthe 
Code of Criminal’ Procedúra. 

In the present case the Deputy Magistrate 
would hüve done well to-convict under ‘Section- 
41¥ of the Penal Code, but there is ‘nothing 
in the law which prevents bis making an 
alternative. finding, if he was doubtful i as to 
which head of the charge was proved. 


- -Tho 16:h January 1867., 


Present : 


- The Hon’ble J.. P. Nor man and W. S. 
, Seton-Karr, Judges. : 


Gulpabie homicide not’ amounting ' to: 
murder—Unlawful assembly. p 
Committed by ihe Magistrate, and tried: by 
the Sessions Judge, of Batkergunge, on a 
charge of culpable. homicide. not amount- 
ing to murder, $c. | 


Queen versus . Rubbeeoolah. 


The prisoner was eonvicted and sentenced separately 
for “culpable homicide not, amounting to'murder‘and fur 
being a member of an unlawful assembly, The. two. 
offences, however, being held to be one (the latter being 
only part of the evidence of the former), the conviction - 
and sentence for the secoud offence were quashed. 

Norman, J,—Tae prisoner has been con- 
victed by-the Sessions Judge of Backergunge 
of culpable homicide not amounting to, mur- 
der, and ` of being a member of an uularg- 
ful _assembly arhed with deadly. weapons, 
He`has-bëen sentenced to:7 years’ rigorous: 
imprisonment on the-first charge; and: to æ 
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further period’ of two years’ imprisonment The 21st January 1867. 
“on the second charge, He appeals. Present: i 


The frets appears to be that. on the 28th 7 ; ; 
of June 1862, Azmutoolah, on the one side, The Howble J. P. Norman, Judge. 
Murder. 


nnd Knaloọ on the other,- having collected 
- their partisans, the two parties-met and Committed by the Magistrate, and tried by 
fought. in a field near Azmutovlali’s house. the Sessions Judge, of Jessore, ona charge 
The men were armed with spears, pitch-forks, of murder: 3 
nnd lattees. Kaloo was pierced by a spear 
wound given him by Kyamoodeen, and 


struck with n luttee by Dowlut. Meheevalah Tn a case of murder, where a man was struck on the 
i 











Queen versus Poorusoollah Sikhdar. 


received a wound inflicted with a spear by Hs an Pre nt ang Knookod avor. 
Buksoolah. Both Kaloo and Meheeoolah | had never been heard of since, it was held impossible to 
died of their wounds,’ suppose that the man was still alive. 

The prisoner Rubbeeoolah was ‘present as 
óne of Azmutoolah’s party ; but there was no 
evidence that he was ar med, nor did any of | 
the witnesses see him strike any blow. 

‘He has, however, been convicted on the 
ground that, under Section 149, he must be 
deemed to be guilty of any offence committed 
by any member of the unlawful assembly in 
prosecution of the.common. object of that 
assembly, or which the members of + that 
assembly knew to be likely to be committed 
in prosecution of that object. 


Norman, J.—THE prisoner has been con- 
vieted by the Judge of Jessore, of the 
murder of ona Bussirooddy, and sentenced to 
transportation for life, “He appeals. 

The only point is, that the body of the de- 
ceased has not been found. But, as the 
offence was committed in a boat by striking 
Bussirooddy on the head with a heavy. 
paddle, knocking him overboard in a large 
river in the height of the rains; and as he 
has never been heard of since, I think the 
Judge was perfectly justified in coming to 
the “conclusion, that it is impossible to sup- 
pose that the man is still alive, 

The case clearly resembles Rex v. Hind- 
marsh, 2 Leach, 569, cited in Russell on 
Crimes, Vol. 1, page 568. 


Vhe prisoner may think himself very for- 
tunate that he was not put on his trial for, 
tind found guilty of, murder. The two par- 
ties, armed as they were, must have attacked 

“each other with’ the intention of causing 
such bodily injury as they must have known 
would be likely to canse death, and every 
ove who joined in the common purpose -of 
either assembly inust have kuown that such 


‘The 21st January 1867. 


bodily injuries would be likely to be! Present : : 
inflicted. i The Hou’ble F. B. Kemp and F. A. Glover, 
Iris clear, however, that the offence comes Judges. 


under the general -definition of culpable} Penal recoznizances to keep the ` 
homicide, and, therefore, the conviction, as, peace. 
it stands, is sustainable, , . - 


Butit appears to me that the prisoner 
ought not to hate been found guilty on a 
separate charge of beiug a member of an 
unlawful assembly. His offence was really 
single and entire, tind the fact that he was 
present as a member of the unlawful assem- 
. bly is really only part of thè evidence of the 

major offence, {l mattérs not that this por- 
tion of the ease, if it stood alone, would 
constitute n distinct offence, (see the Circular 
of the High Court, No. 16 of 1864— 
Prinsep, page 154). I would, therefore, quash 
the conviction on the second charge. 

Seton- Karr, J.—I concur on the point of 
law tuise@ by my learned brother, if the 
reduction of the whole’ sentence to 7 years 
as for the first charge only. 


Queen versus Gendoo Khan. 


Referred under Section 484 Act XXV of 
1861 aud Circular Order No. 18, dated 
the 15th July 1868. - 

The order .of the Magistrate directing the pri- 
soner, on the expiration of his sentence for tha offence 
of criminal trespass, to execute, personal recognizances 
to keep the peace, was upheld as legal and necessary, 

Kemp, J.—Tuis isa reference ftom the. 
Sessions Judge of Mymensing under the 
provisons of Section 434, 

One Gendoo Khan has been convicted by 
the Joint Magistrate of Mymensing, Mr. 
Glazier (who, we conclude, exercises the 
powers of a Magistrate), of criminal trespass . 
under the provisions of Section 447 of the 
Indian Penal Code. į The accused has fur- 
ther been called upon, on the expiration of` 
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his prent sentence for-the abeve offence, 
to execute personal recognizances to keep 
the peace for the space of one year. 

The Sessions Judge is -of opinion that 
tho call for penal recognizances is illegal, 
inasmuch as the offeuce with which Gendoo 
Khan was charged did not amount to a 
breach of the peace, and that, if not illegal, 
it was unuecessary. -On referring to the 
record, we find that Gendoo Khan himself 
being armed with sword and shield, and 
accompanied by twenty or twenty-five 
other men, some of whom were armed with 
spears, at midnight entered the premises or 
homestead of the progecutor’s barn, 

He shouted out and roused the villagers. 
On their approach, Gendoo Khan’s party 
made off, but not before Gendoo Khan was 
recognized, 

The covduct aud acts of Gendoo Khan 
in our opinion clearly point to au intention 
upon his part to commit ‘a breach of the 
pence within the meaning of Section 280 
of the Code of Criminal Procedure. 

The order of the Joint Magistrate wag, 
therefore, strictly legal, and we are certainly 
not prepared to say that the call for penal 
recognizauces was, under all the circum- 
stances of the case, an unnecessary one. His 
order will, therefore, stand. 

‘The papers aré Yaturned to the Sessions 
Judge. 


The 23rd January 1867. 
Present: 
The Hon’ble Sir Barnes Peacock, Kt., Chief 


Justice, and the Hon'ble F. B. Kemp and 
W. Markby, Judges. 


` Section 55 Code of Criminal Proce- 


dure—Plea of autrefois acquit. 


Appeal against the order of the Sessions 
Judge of 24-Pergunaahs. 


The Queen versus Dwarkanath Dutt. 


Baboos Dwarhanath Mitter and Bhowanny 
Churn Dutt for Appellant. 


` Messrs R. V. Doyne and F. J. Fergusson, 


und Baboo Juggodanund Mookerjee for 
the Opposite Party, 


To render a former acquittal or conviction a defence 
o2 a second trial, the offence must, according to Section, 
55 of the Code of Criminal Procedure, be fhe same 
offence. 

‘The prisoner was charged with having forged pottahs 
A and B bearing the same date and adduced in evidence 
by him in the same suit. No mention of any charge 
as to pottah B was made in the order of ‘commiiment; 
and the prisoner haviug been acquitted on an indietment 
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for forging pottah A it was held by the majority of the 
Court (Markby, J. dissenting) that the plea of autrefois 
acquit was inadmissible on a subsequent trial of the 
prisoner for forging poltah B. 

Markby, J.—In this case I most unfeign- 
edly regret that I am unable to concur in 
the judgment of the Chief Justice’ and Mr. 
Justice Kemp, and it is scardely necessary 
for me to say with how much diffidence I 
give an opinion contrary to theirs. 

The short history of this case is that, ia 
the year 1868, a person of the name of Gray 
of the Military Orphan Asylum bronght a 
suit against the prisoner to recover possession 
of certain land and godowns standing there- 
on. In that suit the prisoner filed two do- 
cuments, both dated the 18th August 1858, 
and both purporting to pave been granted to 
the prisoner by Gray on behalf of the Asy- 
lum, in respect of different portions of the 
land in dispute. The two pottuhs were pre- 
cisely similar in every respect, except the 
parcels of land to which they related. 

The Sudder Ameen, who tried this suit, 
refused to receive the documents in evidence, 
becnuse-they were-not produced till after the 
time appointed by him for that purpose. But, 
at the request of Gray, the documents were 
retained on the file, and Gray subsequently 
asked and obtained permission from the Sud- 
der Ameen to take criminal proceedings 
against the prisoner, for attempting to use in 
evidence two documents which Gray alleged 
to be forged. 

The proceedings were commenced on the 
29th of December when Gray laid a charge 
before a Meyistrate against the prisoner 
under Section 196, and also under Svetion 
471 of the Indian "Penal Code. On this 
occasion both documents were produced, 
and marked A and B respectively. The 
charge was made, and the evidence given 
in respect of doth documents indiscrimin- 
ately, and eventually the prisoner was 
committed on a charge containing three 
counts: first, for making a false document, 
“to wit, the Exhibit 4”, under Section 465 ; 
secondly, with fraudulently and dishonestly 
using as genuine a document which he knew 
to be forged, “to wit, Exhibit A”, under Sec- 
tion 471 ; thirdly, with corruptly intending ' 
to use as true and genuine evidence a 
document which he knew to be false and 


fabricated, “to wit, Exhibit 4,” under 
Section 196. > ; 
The “Exhibit A” mentioned in these 


three counts is moé that described in 
the charge now under consideration, bug 
the document so marked by the Mf&gistrate. - 
The document described in the present 
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charge is the one which, on the investiga- 


tion before thé Magistrate, was marked B. 


In February 1864 the prisoner was tried 
on a charge founded on the one on which 
he had been committed and only differing 

„from it in this respect that the document 
in the first count mentioned, instead of 
being - described as ‘ Exhibit A,” was de- 
scribed as ‘ purporting to be a pottah grant- 
ed by Mr. Charles James Gray, as Secretary 
to the Military Orphan Society, to Dwarka- 
nath lutt for one cottah 124 gundahs of 
land, with a godown standing thereon, and 
dated 13th August 1858.” Audin the two 
following counts, the docuntent wag described 
by reference to the first count. Notwith- 
standing the form of the charge, evidence was 
given thronghout indiscriminately with re- 
ference to both documents. 


~ In charging the Jury, the Sessions Judge 
treated ihe charge as one of forging docu- 
ment A only, and when describing the 
offence, spoke of that document only ; but 
when commenting on the evidence, he refer- 
red to both documents, and after remarking 
on the striking resemblance between the 
alleged forgery and the admitted genuine 
signatures of Mr. Gray, the Judge proceeds 
thus :—“ The main point on which the pro- 
“secutor relies in regard to this resemblance 
“ig that the signature on this document and 
‘on another document which 
“ wasalso filed by the prisoner* 
f _ “(the document B) are so ex- 
“ actly coincident in size and in every other 
“ particular, as to show that one or both must 
“be mere imitations. It is physically im- 
“ possible, it is said, or, at least, exceedingly 
“improbable that any two signatures of the 
“same person should so exactly correspond 
. “iu every particular, and the improbability 
‘igs still farther increased, when it is remem- 
“ bered that both these documents were said 
“to have been signed at the same time,’ 
What the Counsel for the’ prosecutor had 
contended, and which the Judge here alludes 
to was that both signatures, being so much 
alike, must have been traced from a third 
signature of Gray’s which was genuine, and 
which the prisoner was proved to have had 
in his possession. The result of this trial 
was that the prisoner was acquitted. 


On the 16th May 1866, a second charge 
was Inid against the prisoner by Gray, and 
on the chargo being enquired intd, the evi- 
dence was muinly addressed to the charges of 
forging ‘ad using document B, although the 
other document A, with respect to which 


* i, e. in the 
Civil Suit, 
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the prisoner had been tried and acquitted, , 
was frequently alluded to. 

The prisoner was ultimately again com- 
mitted on three charges with respect to do- 
cument B precisely similar to the charges 
on which he had been previously acquitted 
with respect to document A. 

The trial on these charges also took place 
before Mr, Beaufort in July last. The va- 
keels, who appeared for the prisoner, objected 
to the trial proceeding,-on the ground that 
the prisoner had been already tried and ac- 
quitted on these charges. They insisted on 
the fact that, throughout the former proceed- 
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ings, both documents had been referred to ;. 


and also that, as both pottahs were filed at 
the same time in the Court of the Sudder 


Ameen, the using of both constituted one 
act only, and as he was charged on the form- 
er 
knowing it to be forged, he could not be 
again tried for using the other. 


trial with using one of these pottahs 


The objection was overruled, and the pri- 
soner was convicted on all three charges. 


The prisoner has appealed, and has again 
reised this objection. 


The point was origin- 
ally argued before Mr. Justice Kemp and 


myself, and has been again argued before us 
sitting with the Chief Justice. : 


The question is whether the prisoner had 


been previously tried: for these offences and 
acquitted for these offences within the mean- 
ing of Section 55 of the Code of Criminal 
Procedure: and for convenience, I will con- 


sider the forgery first. 

Whether or no the prisoner has been 
previously tried for the offence of forgery 
now under consideration, appears to me to 
depend ov whether-heis to be considered upon 
the whole evidence in both cases as having 
committed two offences of forgery or one. 

Iam not aware, nor did I hear in the 
course of the argument, of any general prin- 
ciple by which it can be at once recognised 
whether or no, in contemplation of law, a 
transaction constitutes one offence or several 
offences. It was, indeed, suggested that the 
singleness of the offence depended on the 
singleness of the act done by the offender. 
But, I think, this test-manifestly fuilg. For, 
on the one hand, it appears to me perfectly 
possible that a man may by one act commit 


, several offences, as where he discharges a 


missile into a crowd and wounds several 
persons; and on the other hand, that a man 
may by several acts commit one offence, as 
where he inflicts several rapidly successive 
blows on -one person, which constitute, I 
believe it willbe admitted, but one assault. 
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Moreover, it appears to me that there are 
a large number of cases in which it is entire- 
ly at the option of those who conduct ‘the 
prosecution whether they will treat them as 
one offence or several. - Acts closely con- 
nected together, or even one act producing 
several distinct consequences, may be made 
the foundation of several ‘entirely distinct 
charges, or distinct. counts in the ‘same 
charge, but. always with this qualification 
that the -evidence shall be confined to the 
particular acts charged. á 
In the case under “consideration, I have no 
hesitation in saying that the forgery of these 
two pottahs might have been mnde-the 
foundation of two separate counts in one 
charge, or even of two perfectiy distinct pro- 
‘secutions had those who condficted the pro- 
secution chosen to keep them. distinct. 
But the course taken in this prosecution 
was this. Before: the Magistrate, on the 
` oceasion of the charge being laid in the first 
instance, the whole case as to the forgery 
of both pottahs was, gone into. The prison- 
ev was then committed (whether inadvertent- 
ly or mot is not material) for the forgery of 
one only. But ‘evidence, notwithstanding, 
was given at-the trial that-botlt pottahs were 
forged, and, as. has already been seen, the 
theory on which the prosecution principally 
relied was that both-had been copied froma 
third genuine signature which was produced, 
and which had been, in the prisoner’s 
possession, This would be perfectly legal. 


if these two forgeries were so connected tos 


gether as to form but one offence, and entirely 
in accordance with~the practice in larceny, 
assaults, and other offences, when it fre- 
quently occurs that much more is proved 
than is stated iu the indictment. But, if is 
was intended to treat these two forgeries 
asdistinct, then it was wholly illegal to-give 
this evidence as to the second forgery. > 

At the second trial, also, evidence was 
given as to, the forgery of both pottahs, and 
the same theory as to the execution of the 
forgery was laid before the Jury : a course 
—-avhich was again illegal, if the offences. were 
distinct. : ro 


It ès said that the jaita. now to be de- 
cided is not whether or no evidence was im- 
-properly admitted at the first or'the second 
trial; and that any illegal proceeding on the 
part of the prosecution cannot change the 
nature of the offence. But this argument 
appears to me- to be fallacious. > As I linve 
‘already said, I- consider this to be one of 
those transactions which may be treated as 
-constituting one offence or two offences at 








Bs . 
the option of those who condnet the prose- 
cution ; nnd though, whatever takes place 


„subsequently, the history of. the transaction 


remains: the same, [think the unity of the 
offence has, in the: contemplation of law, 
been irrevorably determined by the course 
taken by the prosécution ow the first trial. | 
For these reasons it ‘appears to me that 
the prisoner in this case has, in contemplation 
of law, committed but one offence of forgery 
only; that he has already been tried and 
acquitted for that offence within the. mean- 
ing of Section 55 of the Code of Criminal 
Procedure ; and that the present conviction 
is, therefore, illegal. 

For similar reasons, it appears to me that 
the convictions on the two other counts ia 
the charge are illegal also, i 

The result which I haveʻcome to appenrs 
to me to be not only that which is in accord- 
ance with thè law, but also to be that which 
is most-iu accordance. with the true interests 
of justice. For while it leaves to the prose- 
cution a latitude of choice, often very use- 
ful, as to the course to be taken in the proceed- 
ings against an offender,. it prevents that 
which it appears to me most desirable to 
prevent, conflicting verdicts of Juries upou 
the same evidence. 


When ‘the case, was before Mr. Justice 
Kemp and myself in the first instance, two 
other objections were taken on behalf of the 
prisoner. The first was that lje had not been 
allowed sufficient facilities for summoning bis 
witnesses ; and that objection. we disposed 
of at that time, being of opinion that this was 
no ground of law which the prisoner could 
raise on appeal against the verdict of a Jury. 
The other objection was that the Judge was 
wrong in rejecting as evidence the deposition 
which a witness forthe prisoner had made ata 
former trial, awd which, ns was alleged before 
us, was tendered on the ground that the 
witness was dead when the second trial’ took 
place... This point wasargued before Mr. Jus- 
tice Kempand myself on the assumption that 
theevidencehad been properly tendered-at the 
trial, and we reserved the question-of its ad- 
missibility for further consideration, together 
with the question arising on Section 55 “of the 
Code of Criminal Procedure. Upon the second 


‘argument, the Judge’s notes were searched, 


and then it appeared that there was no note 
‘of this deposition ever having been.tendered 
at all. None of the Advocates employed at 
the trial, either forthe prosecution or the 
defence, were present on either, argumefit 
before us, nor‘ was any affidavit. filed: as to 
what took place at the trial.” 


° 


c 
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have been taken, 
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On the'other haud it is clear from the 
Judge’s own report of his charge to the Jury 
that some application for the admission . of 
depositions was made im the course of the 
trial by the Advocate for the prisoner, but 
no note of any, such application appears to 
The language used in the 
charge, however, rather appears so refer to 
an application to admit the depositions of 
the absent witnesses than of the one who 
was dead, 


It is extremely unsatisfactory to me fo | 


have to come to a decision on such materials ; 
but on the whole I do not feel justified in 
saying that this evidenc? was, tendered. 
The point, therefore, as to its admissibility 
does not. arise. 

Peacock, O. J. —i regret that I am 
obliged to differ from my Hon'ble and learn- 
ed collengue, Mr. Justice Markby. Were it 
not for the knowledge that he entertains 
a different opinion, I should have considered 
the present case a very clear one. 

It is clear that, under the indictment for 
forging Exhibit 4, the prisoner could not 
have been either convicted or acquitted of 
forging both Exhibits. Having been charged 
with the commission of one offence only, 
he could not be either convicted or acquitted 
of two separate aud distinet offences. 

If, under the charge onthe first trial, the 
prisoner had beon acquitted of forging Ex- 
hibit A, and had been found guilty of forging 
Exhibit B, and sentenced to punishment for 
the latter offence, it is clear that the convic- 
tion could not have been supported, inas- 
much as the charge against the prisoner -was 
confined to the forg gery of A. In like manner, 
if the prisoner hal been found guilty of 
forging A, and also of forging B, and had 
been sentenced to one punishment in respect 
of A, and to another punishment in respect 
of B, the sentence in respect of B must 
have been reversed, inasmuch as the charge 
did not extend to the forgery of B. 


So if, on the-first trial, the prisoner had 
been convicted of forging Exhibit 4, and 
sentenced to. punishment for that offence, 
such former conviction would not have been 
a bar to the charge of forging B, and, if not, 
I cannot see how an acquittal of the for gery 
of B, under the charge of forging 4, even if 
the defendant bad been expressly acquitted 


‘of forging B, could have been set up as a 


bar ‘td the ch arge of forging B, for a convice, 
tian and acquittal both fidl under the same 
eslegory inSection 55 of the Code of Criminal 
Proceduré. In the . present case, however, 
there was.no express acquittal in respect of 


the forgery of B. It is only to be iitedred 
from the acquittal of the forgery of A in 
consequence of evidence having been adduced, 
from which it might have been found that 
the signatures on A and B had both been 
traced from a genuine signature of the same 
person, There is nothing, however, con- 
elusive in that finding. Tt is quite consistent 
with the evidenco that B was forged, though 
A may bave’ been genuine. How can the. 
Court, which tries the- prisoner for forging 
B, ascertiin what credence was given by: the 
Jury to the evidence on the first trial ? TI hey 
might have thought that the, signatures to 
dA and B were not so much alike as was 
supposed by the witnesses, ‘They might have 
thought that the two genuine signatures did 
not resemble the signature with Which they 
were compared, In that case it would have 
been wholly unnecessary for them to con- 
sider whether B was a forgery or not ; and, 
indeed, it would have been the duty of the ` 
Judge, if they had delivered a verdict with 
respect to B, as well as with respect to A, 
to tell them that they were not sworn to 
give n verdict in respect of B. In this case 
the Judge was the same on both trials, 
but there might have been a different Judge, 
as well as a different Jury on the second 
trial. f 

Exhibit A and Exhibit B relate to 
different portions of land, The pottahs were 
as separate and distinct as two different 


persons, or ns two bonds, one for 100 rupees, 


aud the other for 10,000 rupees. It is stated 
by my hou’ble colleague that a man may 
by one act commit several offences,—as for 
instance, where, by the discharge of a missile 
into a crowd, he kills several persons. It 
is.not necessary for the present case to go 
to that extent, or to express any opinion 
upon that point. The forging of two differ- 
ent instruments cannot be effected hy a 
single act, though two men muy be killed 
by one shot. It appears to me to be clear 
that the forgery of each of the documents 
constituted a distinct offence, and, if so, 
the two offences could not be reduced to one 
offence by the course which the prosecutor 
thought fit to adopt on the trial for ne of 
them, ‘Whether the prisoner committed one 
offence or two offences, must be determined. 
with reference to the facts as they existed 
at the time when the offences are alleged to 
have been committed. To render a formal 
acquittal or conviction a defence on a 
second trial, the offence must, according to 
Section 55, be the same offence. It would 
be no auswer on a trial for one to say that 
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- the prisoner had been acquitted of another 
on a trial at which evidence was given ‘re- 
specting both, and which, if believed, would 
have proved the, prisoner guilty of . both. 
The words of Section 55 are, “A ‘person 
who has-been tried for an offence and con- 
vicled or acquitted of sueh offence, shall not 
beliable to be tried again for the same offence,” 
The Jury were not empanelled or sworn to try 
the prisoner in respect of B, and he was 
never tried for the offence of forging B. 


The law here is similar ‘to the law in 
> England and America, and, therefore, it may 
be as well to refer to some decisions in those 
countries as throwing light upon the subject 
now under consider ation. 


In England it is necessary that the crime 
charged be precisely the, same as that of 
which the prisoner was acquitted, and so 
strictly does the rule prevail that it was 
-held by all the Judges that an acquittal upon 
atrial for burglariously breaking and entering 
a dwelling-house and stealing goods therein, 
was no bar to a subsequent indictment for 
burglariously breaking and entering the 
dwelling-house with intent to steal the goods, 
though both charges related to the same 
breaking and entering. Mr. Justice Buller, 
in delivering the opinion of the Judges, re- 
marked tbat, if the crimes were so distinct 
that evidence of thè one would not support 
the other, it would be as inconsistent with 
reason, as it would be repugnant to the rules 
of law, to say that the offences were so, far 
the same that an acquittal of the -one would 
be a bar to a prosecution for the other. 
The question in these cases is Whether the 
prisoner could have been convicted on the 
first‘trial of the offence charged on the second 
trial, and whether he was. ever in jeopardy 
for that offence. In Vaux’s Case, 4 Coke’s 
Reports, 44, it was held that, where a former 
acquittal or conviction is spoken of as a good 
plea, a lawful acquittal or conviction is -in- 
tended, and'that, if the former indictment 
was not sufficient, the acquittal or conviction 
would not be a lawful one. When it is said 
that the offences must be the same, il is merely 
meant that they must be in reality the same ; 
and, tleerefore, a defendant may plead his 
previous aequittal, though the two charges 
differ in ‘immaterial cir ircumstances, for it 
would be absurd to suppose that, by "sarying 
the day, place,’ or any other allegation, the 
precise fecutacy of which is not material, 
the prosecutor could chunge the rights of the 
defendant and subject him to a second trial 
for what in reality was the same offence: 
Thus, if a prisoner be indicted for murder 


alleged to have. been co committed on a certain 
day and acquitted, and afterwards be charged 
with killing the same person on a different 
day, he may plead the former acquittal in bar 
notwithstanding this difference, for- the day 
stated in the indictment on the former trial 
was not material. See Chitty’s Criminal 
Law, ist Volume, page 452, and the cases 
there cited. 


The following are instances of cases in 
which the offences have been held to be 
different. Itis laid down in Hale’s Pleas 
of the Crown that, if A commit a burglary, 
and at the'srme time steal goods out of a 
house, and he Se indicted “for stealing the 
goods and acquitted, he may be afterwards 
indicted for the biredary notwithstanding 
the acquittal, and é converso, if indicted for 
the burglary-and acquitted, yet he may be 
indicted for the larceny, for they are several 
offences, though committed at the same time, 
and burglary may be where there is no lar- 
ceny, and larceny may be where there is no 
burglaty.’ So, it ‘has happened that a man 
acquitted for stealing a horse lias „yet been 
arraigned and convicted ° for stealing the 
saddle, though both were done at the same 
time. Hale’s Pleas of the Grois Volume 2, 
page 245. 


Wherever the offences char ney in the two 
indictments are capable of being identified as 
the same offence, it is-n question, of fact 
whether .the offences are the.same, and the 
identity must be proved; but where a plea 
of autréfois acquit upon its face shews that 
the offences are legally distinct and incapa- 
ble of identification, the Court may determine 
the question as a matter of law. Sce the 
case of King vs. Vandecomb and another 
above cited. Ifa prisoner, shatild be charged 
with murdering, A, and should plead a form- 
er acquittal, and prove that he had been 
acquitted upon a charge of murdering B, 
evidence would be admissible to prove that 
the two charges telated to the same person 
and to the same killing, and it might be 
shewn that the person referred to in the 
former indictment by the name of A wag 
in fact the sume person as the oie referred 
to in the second charge by the name of B,: 
for the same person might be known by two ` 
different names. But ifa person were iħdict- 
ed: for murdering A by shooting him, snd 
also for’ murdering B by poisoning him, and 
it should be' proved that he killed both £ and 
B, a former acquittal upon a charge of mur: 
dering’ A would be no bar to his freal on the 
subsequent charge so far as it related to the 
murder of B, even though it should be shewn 
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that, upon the former trial, evidence had been 
erroneously admitted to prove thathe mur- 
dered B for the purpose of showing that he 
was a man of a wicked and evil disposition, 
and that-i¢ was, therefore, probable that he 
murdered A. So, upon a charge of forging 
- a bond for 10,000 rupees, 1 apprehend it 
would be no answer to show that he had 
heen formerly tried and acquitted of forging 
a bona for 10 rupees, if it should appear 
tliat the former trial related to a bond for 
10 rupees, even though it should be proved 
that the bond for 10,000 rupees, the sub- 
ject of the second trial, had been adduced 
in evidence on the former trial for the pur- 
pose of shewing that the signature to the 
hond for 10 rupees, andthe signature to the 
bond for 10,000 rupees were so exactly 
alike and so nearly resembled a genuine 
signature of the obligor that they were both 
probably forged by tracing the signature 
‘to each of them over the same. genuine 
signature. It appears to ma that it would 
be wholly inconsistent with justice to hold 
that the forging of the two bonds was one 
and the same offence, and that the acquittal 
us to the bond for 10 rupees was conclu- 
sive iu favor of the prisoner, for all purposes 
connected with the administration of the 
criminal law, that he had not been guilty of 
auy offence as regards the boud for 10,000 
rupees. 


Suppose 4 should sue B in one suit upon 
two bonds, one for 100 rupees, and the other 
for 500 rupees, aud should afterwards sue 
him on a bond of later date for a lac of ru- 
pees, and B should admit that the bond for 
100 rupees was genuine, and set up asa de- 
fence to the other bonds that they were 
forgeries ; and suppose that, upon the trial 
in the suit ypon the 500 rupees bond, B 
should cause the bond for a lac to be produc- 
ed for the purpose of showing that both 
bonds were forgeries, and that the siguature 
to them were so precisely alike and so 
similar to the signature on the admitted 
bond for 100 rupees, that they must have 
been traced over that bond. Suppose, fur- 
ther, that’ the bond for 500 rupees should 
be held to be genuine and not a forgery, and 

" that a decree should be given against B for 
the amount, Could it be contended for a 
moment that the decree holding the bond 
for 500 rupees to be genuine would be con- 
clusive in favor of 4 and against B that 
ge bond for a lac inthe second suit was 
also genufie and not a forgery, merely be- 
yeause, upon the evidence applicable alike 
to the bond for 500 rupees and the bond 


` 





for a lac, it had been found in a former suit 
between 4 and B that the bond for 500 
Tupees was genuine and nota forgery. If 
the decree in the first civil suit that the 
bond for 500 rupees was not a forgery, 
Would not be conclusive in the second suit 
in favor of A thatethe bond for a lac was 
not a forgery, why should a judgment of 
acquittal in favor of A, upon an indictment for 
forging the bond for 500-rapees, be con- 
clusive evidence in his favor, upon a 
subsequent indictment against him for forg- , 
ing the bond for a lac, thathe had not 
forged that bond? 

It is contended by my hon’ble colleague, 
in the present case, that to hold the forther 
acquittul an auswer to the charge of forging 
the second pottah, is not only in accordance 
with law, but is also in accordance with the 
true interests of. justice, and that it would 
prevent that which it is most desirable to 


, prevent, viz. conflicting verdicts of Juries 


upon the same evidence. Would it not be 
equally desirable, in the case which I have 


‘ supposed, to hold that the judgment given as 


to the bond for 500 rupees in the first suit 
was binding in the second suit upon the boud 
for alac, lest upon the same evidence the 
same Judge should hold the first bond to be 
genuine, and the second a forgery? Or suppose 
that, in the case of the two bonds, the bond 
for 500 rupees should be held to be a for- 
gery, and the suit upon is should be dismissed, 
would it follow that the suit upon the second 
bond fora lac ought to be dismissed, lest 
there should be conflicting judgments by the 
same Judge upon the same evidence, Sup- 
pose, in the present case, pottah A had been 
held genuine in a civil suit, and in a subse- 
quent suit relating to the land in pottah B, 
precisely the same evidence sbould be given 
as that which had been adduced in the suit 
relating to pottak 4, could it beheld that 
the decisiou in the first suit would be con- 
clusive in the second suit that pottah B was 
genuine, lest conflicting judgments should be 
given upon the same evidence by the same 
Judge ? $ 

It appears to me that the forgery of A and 
the forgery of B constituted two distinct 
offences ; that the acquittal of the prisoner 
under the charge of forging 4 was not an 
acquittal of the same offence as that which 
formed the subject of the second charge, viz, 
the forgery of B, notwithstanding ‘evidence 
wes given upon the first trial tending to 
show that both pottahs were forgeries. The 
truth is that, when a former conviction or 
acquittal is set up as a bar to n subsequent 
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trial, the Court, befére, which the P trial’ 
is held, hag nothing to de with the evidence 
given on-the former trid, except for the pur- 
pose of ascertaining whether the’, offence 
which formed the subject of the first trial, is 
the same as that which forms the subject of 
the second charge. “If the offence is the 
same, the former conviction or acquittal is 
a bar to the second trial whether the second 
Court considers that the former conviction or 
acquittal was warranted by the evidence 
given in the first trial or. not. If the offeuce 
is not the same, the former conviction or 
acquittal is no bar to the trial upon the second 
charge, notwithstanding the evidence given 
in the two cases is the same ; and the Court, 
whether the same as that which tried the pri- 
soner for the first offence, or a different Court, 
is bound to apply its own judgment to the 
evidence before it, and to give a verdiet ac- 
cording to its own conviction upon the evi- 
~dence adduced. It appears to me that two 
distinct offences cannot be converted into 
one such offence by reason of any evideitce 
which the prosecutor may think fit to adduce 
upon the trial for one of them. R 


Crimeia 


For instance, upon-an indietment for mur- 
dering A, it would be no answer that the pri- 
soner had heen acquitted upon a trial for 
murdering B, unless it could: be shown that 
the two charges relnted to the same person 
under different names. If it were shown 
that A and B were two different persons, 
as for instance, that A was aman, and that B 
was a-woman, no amount of proof as to ‘what 
evidence was given on the trial for the mur- 
der of A, could show that the offences were 
one and the same, so as to render the ac- 
quittal as to 4 a bar to the charge of mur- 
dering B. ` ae 


As to the second point, there is nothing to 
show that the deposition, of the deceased 
witness was offered in evidence on behalf of 
the prisoner on the second trial. Suppose it 


could be proved that the evidence of the 


‘deceased witness was false, `and that the`pri- 
soner knew it to be false, the prisoner could 
not, in consequence of, anything that appears 
to have been-done on the second trial, be con- 
victed under Section 196 of the Penal Code 
of attempting to use on the second trial the 
deposition of the deceased: witness as true, 
knowing it to be false. If he had tendered 
the deposition on the second trial with the 
knowledge that it was false, he would lave 
been liable to punishment under the Section 
to which I have referred. The Judge wus 
not bound of his own accord to refer “to the 
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deposition a8 evidence, merely because it Was 
annexed to the record which was put in evi- 
dence for the. purpose óf proving a former 
acquittal. ` "It appears to me that there are 
ne grounds for reversing the couvietion, or 
sending thé case back for a new, trial, -ahd 
I am of opinion that the conviction and seu- 





tence ought te be affirmed. 


Kemp, J.—The appellant, * through his 
pleader, contends that his conviction by the 
Sessions Judge of the 24-Perguanahs 
is illegal, and ought to.be set aside un- 
der the provisions of Section 55 of the Code 
of Criminal Procedure.. : 


The said Section is to the following effect: 
—“ That a person whe has once been tried 
“ for ‘an offence, and convicted or acquitted of 

~“ such offenee, shall not be liable to be tried 

‘again for the same, offéuce,”’ 


In short, the prisoner’s plea is “ autrefois 
acquit,” .This plea is grounded of the 
maxim that no man is to be brought into 
jeopardy more than once for the same 
offence. 


The prisonor in 1864 was arraigned‘on an 
indictment for forging an instrument pur- 
porting to bea pottah conveying to hima 
tenure in perpetuity iù a parcel of land, 
situated inthe Orphangunge at Kidderpore. 
The metes and boundaries of the land were 
described in this pottah, and the jamma was 
specified.” The date of the pottah with the 
forgery of which the prisoner was charged 
was given in the indictment. The prisoner 
pléaded to a formal and precise charge. A 
majority of the Jury acquitted him of the 
offence -of forging the -pottah which was 
clearly identified by the indictment,- 


In the preseħt trial which took place in 
1866, he is charged with the offence of forg- 
ing another aid quite a distinct pottah for 
a piece of, land which is not identical with 
the land which was the subject matter of the 
former charge. He has been found guilty 
by the unanimous verdicé of the Jury, and 
Tam of opinion that the plea of autrefois 
acquit” is inadmissible, ivasmuch as the 
prisoner has clearly not been brought into 
jeopardy more than once for’ ‘the game ; 
offence, - 


The above was the judgment. that I pro- 
posed’ delivering in this case. After hearing 
the case ar goed before a third learned J udge, 
Lhavé only” to add that I eutirely® concur in 
the jadgment delivered by the toored Chief 
| Justice. 7 
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is. The 26th January 1867. 


’ > 


Judges. 


` Disappentande of evidence: of a oime: 


Queen versus Muddun Mohun Bose, Noi- 
y muddee Cazee,‘and-Soban Sirear.~ ` 
Committed “by the Magistrate, and tried by Yy 
+ the Sessions Judge, of Jessore, on a charge 
` `of. causing evidence to disappear, Se. 
~A conviction ona “charge of causing the disappearance 


wf evidence ofan offence which amounted to culpable- 


homicide not amounting to murder,gnay be good, though 
there be no proof af, who committed-the culpable homi- 


a 


` Kemp, J—Tun prisoners have been heard 
through. their learned Counsel, Mr. Jackson. 
~The Sessions Judga aud assessors, after 


i yejecting much of the evidence, and’ acquit: 


ting some of. the other prisoners, have come 
to the same finding, that the prisoners are 
guilty under-Sections 201 and 143. 

‘The arguments used by the lear ned Coun- 
sel are the same as he used when defending 


the prisoner in the Court below, and they were | 


duly considered by the Sessions Judge. who 
Appears to have exercised much discrimina- 
tion in his estimate of the weight of the 
evidence. We | cannot, in this case, after 
hearing the argument of the. Counsel, say, 
‘that- we find .such discrepancies or impro- 
-babilities inthe evidence as to induce -us 
to-differ from the view taken by á Judge 
who had the witnesses before -him,. and by 
psséssors of local experience. ` 

The Sessions Judge, though he found that 
the ‘evidence was insufficient to shew who 
killed.the man Dokee, finds that a homicide 
was committed. The prisoners have caused 
the disappearance of evidence of an offence 
which amounted to culpable? homicide not 
amounting” to murder. _ The conviction is, 
therefore, good, though it miy-not be proved 
who actually committed the offence, , ~ 

"The appeals are rejected, oo iy 





a Phe 26th January 1867. - 
ie. N ; Présent : i 
Pho ‘Hon'ble £F. B: Kemp and W. Marky, 

: Judges. 


e 


_Bisdizection. oS 


a 


Queen v versus Shama Khankee and citer. 


‘Committed by the Magistrate, and tried by 


ithe! Sessions Judge, of Nuddea, -on ‘a 
charge of disposing of a minor ‘under 
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‘Present : BOP ao tes ae at sid: 


The” Hon’ ble: F.-B. Kemp and W. Markby, 


| to find ‘the Sed guilty on the first count,— 


Pad 
[Vot VII; 


the age of 16; with intent that she should 
be employed for ee purpose -of prostitu-. 
tion, §e. d 
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2 Where a Sessions Judge left the Jury to decide upon: i 


the age of a girl who had been kidnapped, merely aiding, 
thêm with Dis own opinion in which they expresset 
their concurrence,—HExp that there was no misdirection’ 
tothe Jury. - EE 
Kemp; J.—Tae v akedl for ihe prisoners’ 3 

contends that the Sessions: Judge should 
háva left to the Jury to find whotber the- 
girl who was kidnapped was a minor, that? 
is to say, under 16 years of age, and not to- 
have Jeft them to be guided by the Sessidns” 
Judges impression of the girl’s age.* 

“Phere has been uo misdireetion to the: 
Jury. The Sessions Judge told the Jury 
that the first point for their consider ation > 

was the age‘of the girl. He left that ques-*, 
tion to their unfettered judgment, aiding. 


‘them with his own opinion in which’ it ap-' 


pears they had expressed their concurrence.” 
There is nothing illegal in the proceedings, 
and d the appeal į is rejected, ° 





_ The 26th Tannery: 1867. 


Ser Present: k 


| The Hon'ble F. B. King. ‘and W. Markby, 


Judges. 


Powor of Sessions Sudge—Verdict of 
Jury: 


p 


ie Queen versus Joy Kisto Gossamy: a 


Committed by the’ Deputy Magistrate, and, 
` tried by the Sessions Judge, of Moors 
shedabad, on a charge of theft, &e. 


Where a Sessions Judge refused to accept the verdict 
of the Jury acquitting the prisoner on -the: first .count 
and finding him guilty on the second, and required them 
Heup 


that the Judge had no power to control the Jury inthis 


-| manner, but that he should have recorded the finding on 


the first count as the verdict t in the case, and sentenced 
the prisoner ‘accordingly, 


Markby, 7—I1y ihis case the pleader for, 


the prisoner has objected that. the evidence ° 


was not fairly summed up to the Jury, but 
we are perfectly satisfied with. the suas 


“of the diréction. - 


It is also objected that the confession oo 
fore the Deputy Magistrate was improperly 
admitted ; but: this Sueceons is, also, in our 
opinion, ill founded. 

Lastly, the pleader— objected ` that, the 
Sessions Judge acted illegally i in refusing to 


‘accept the verdict of ithe Jury. acqnitting 


x 


\ 
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the prisoner on the first „dount, and finding 
him guilty ow the second, and-requiring them 
to find the prisoner guilty on the first count. 
We think this objection is well founded. 
The Sessions Judge has no power to control 

‘the Jury in this manner? Having left the 
several charges to the Jury, it must be pre- 
sumed that he considered that there was-evi- 
dence in support of each of those- charges, 
and it was for the Jury alone to acquit or 
convict the prisoner in the several . charges 
as they thought proper. 

The Sessions Judge ought to have re- 
corded the first finding of the Jury which 
is-the- verdict in this case, and sentenced 
the prisoner accordingly. This Court, 
therefore, directs that the finding of the 
Jury that the prisoner was not guilty on the 
first charge, and guilty on the second, be re- 
carded as the verdict of the-Jury, and upon 
that finding we sentence the prisoner to 
three. years’ rigorous imprisonment. 


Criminal ' 


The 26th January 1867, 
Present: 


The Hon'ble F, B. Kemp « and W. Markby, 
` „Judges. 


b 


_ Forged Evidence. 
Queen versus Muddoo Soodun Shaw. 


Committed by the Magistrate; and tried by 
the Sessions Judge, of Sylhet, on a charge 
of corruptly attempting to use as genuine 
fabricated evidence. 


" Where a prisoner produced as evidence an account 
hook, one page of which had been fraudulentlyabstracted, 
and another substituted for it—Hnrco that he was 
not guilty of the offence of attempting to use, as genu- 
ine, fabticated evidence, unless he knew of the 
forgery and intended to use the forged evidence for the 
purpose of affecting the decision on the point at issue 
when the book was tendered. 


Markby, J.—Yn this case the prisoner 
undoubtedly produced as évidence~an ac- 
count book, one page of which had been 
abstracted, another being substituted in’its 
place. That this was done in furtherance 
of some fraudulent design can also-scarcely 
be doubted, considerable pains having, been 
taken to-conceal the alteration, 

But, notwithstanding this, thé prisoner is 
not guilty of the crime with which he is 
now charged, unless he knew of the forgery, 
‘and intended to use the forged evidence for 
. the purpose of affecting the decision on the 
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point at issue.when-the book was tenderéd. 
The point upon which the book was ten- 
dėred , was simply whether or no it 
contained -any- entry, of a certain- _ money 
transaction. The. alteration would, there- 
fore, be immaterial so far as the purpose for 
which the book was tendered is concerned, 
unless the, original page contained an entry 
of the, transaction in question.. But upon 
an inspection of the subsequent pages of the 
book, it appears that transactions of an 
earlier date than that of the transaction in 
question are there entered, and, from the 
internal evidence, of the book, therefore, it 
would seem that the original page could not 
have contained any entry of this particular 
transaction. 

Had it been clear that the original page 
contained an entry of the disputed trans- 
action, the Judge would have been justified 
in inferring that. the prisoner was cogniz- 
int of the fraud, and intended’ to use the 
book as genuine ‘evidence, knowing: it to be 





| forged ; but as‘ this is not-the case, and 


other persons had access to the book, the 
prisoner cannot be supposed to have intend- 
ed ‘to impose upon the Court ‘by using 
forged evidence, when the only forgery, 
which appears to have taken place, had no 
relation whatever tothe purpose for which 
the false evidence was used. : : 

We, therefore, think that the conviction 
is wroug, and that the prisoner ough to bo 
acquitted, . 





_ The 28th January 1867. 
"Present: 


The. Hon’ble J. P. Norman and W. S. 
Ci o Seton-Karr, Judges. . 


Security to keep the peace—Section 
- 290-Code of Criminal Procedure, 


Referred under Section 484 Act XXV of 
1861, and Circular Order No. 18, dated 
the 15th July y 1863. 


Diego DeSilva versus Jehangeer and others. 


Where a matter in respect of which farther security 
to keep the peace is required is the same as that before 
the Magistrate on the first occasion, the case can only be 
dealt with under Section 290 of the Code of Criminal 
Procedure, 


Norman, J.—T ux Officiating Joint Magis- 
trate appears to have ordered Mr. Diego 
DeSilva to give a security bond in ee 
5,000 to keep the peace for a year. . 


oe 
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The Session’ Judge suggests that the order 
is illegal, because Mr. Diego DeSilva was 
already under a recognizance to keep the 
peace for a year, andunder Section 289 of 
the Code of Criminal Procedure, the Magis- 
trate had no power to bind him over for a 
longer period than one year. 

The mode in which the Magistrate has 
dealt with the case is very unsatisfactory. 
We cannot make out that he had before him 
any credible information that Mr. DeSilva 
was likely to commit a breach of the 
peace so as to justify proceedings under 
Section 382. v 

A charge is brought against certain 
Mughs, and the Magistrate dismissing the 
case chooses to say’ that the parties are 
merely instruments of others in the quarrel 
between DeSilva and Hosban Ali. He, 
therefore, dismisses the case, and orders that 
DeSilva should show cause why he should 
not give a security bond of 5,000 rupees. 

Whether any summons was issued under 
Section 283 is not clear. We suppose it 
was, because the -parties ‘seem to have 
appeared. 

On the day of hearing, he merely says that 
no sufficient cause has been shown, and 
that neither party has produced witnesses. 
But there is nothing whatever that we can 


make out to show that the Magistrate had 
any jurisdiction to proceed either under the 
284th or 282nd Section. 

If there was any. fresh cause for ordering 
security, if may be’ possible that, the 
Magistrate, on that independent complaint, 
might have had power to take security 
from the party to keep’ the peace for’ a 
year, though in respect of “some former 
and different, perhaps very trifling, matter, 
security had been taken from the same 
party. 

Here, however, if there was any ground 
or justification for the secoud order of 
security or even jurisdiction in the Magis- 
trate to make it, which we doubt very 
much, the matter in respect of which the 
further security was required, was the same 
as that before the Magistrate 
firat occasion, and, therefore, the case could 
only be dealt with under Section 290, 

We quash ‘the order. 


on the | 


The 28th January 1867. 
Present : l 
The Hon’ble F. A. Glover, Judge. 
Calendar—Object of Column 13. 
Queen versus Ajail Aheer and others, 


Committed by the Magistrate, and tried by 
the Sessions Judge of Shahabad, on a 
charge of dacotty. 


Column 18 of the Calendar is not meant for the 
Magistrate’s opinion as to the value of ‘the evidence for 
the defence, but for`an abstract of the nature of that 
evidence, whether to prove alibi, character, or any other 
plea. 3 


Tue evidence against all the prisoners . 
appears to me sufficient. They were resi- 
dents of an adjacent village, and were per- 
sonally well known to ali the witnesses, The 
night, moreover, was moon-light, and there 
would have been no difficulty in iden- 
tifying them, more especially as the witness- 
es and tlie prisoners were several times 
close together, and crossed /attees more 
than once, ‘ : 

The assessors acquitted all the prisoners, 
on the ground that no witness had been able 
to depose to the actual theft of the harley: 
But this is vot exactly tlie case. Witness 
No. 1, the owner, states that he was awoke 
by the noise’ made by the plunderers, saw 
that his barley-stacks had been disturbed,” 
and a portion of their contents gone, and 
saw the prisoners making off with bundles 
of the grain on their heads. The other 
witnesses, who came up ou hearing the pro- 
secutor’s shouts, saw the barley being carried 
off, and saw likewise that the stacks of 
grain had been disturbed as though persons 
had carried off part of them. * 

Taking the whole of the evidence to- 
gether, it is sufficient, if believed, to establish 
the fact ou violent presumption that it was 
the prosecutor’s grain which was being car- 
ried off by the prisoners. 

The appeal must be rejected, The De- 
puty Magistrate should be informed that 
column No. 13 of the Calendar is not meant’ 
for his opinion as to the value of the prison- 
ers’ defence evidence, but for an abstract of 
the nature of that evidence whether to 
prove: alibi, ‘‘ character”, or any other 
plea. The Deputy Magistrate, instead of 
filling up the column with such an abstract, 
has, under the heading “ nature of evidence,” 
recorded his opinion that it is © unworthy of 
any reliance.” 


l 
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The 2nd February 1867, 
Present : ` 


The Hou’ble F. B. Kemp aid W. Markby, 
eas u Judges. ` X 


2 


Hearsay Evidence. 


The Queen versus Pittambur Sirdar “ and 
others. . 


Committed by the Magistrate, and tried by 
the Sessions Judge, of Dacca, ona charge 


of dacatty, &e. 


The moment a witness commences giving evidence 
which is inadmissible, e. g. hearsay evidence, he should 
be stopped by the Court. Itis not safe to rely on a 
subsequent exhortation to the Jury to reject the hearsay 
evidence, and to decide onthe legal evidence alone, 


Markby, J.—Ir is unnecessary to answer 
the question -which the Sessions Judge 
has put to us, in this case. 
had the power or ‘not to withdraw the 


ense of any of the prisoners from the consi- |. 


deration of the Jury, he certainly was not 
bound to do so. . As iu this case he yielded 
to the representation of the Jury, and the 
Jury passed their verdict against all the 
prisoners, the case now comes before us on 
appeal in the usun! way. 

Nor is it necessary to express any opinion 
upon the point whether or no the convic- 
tion of two of the prisoners on the .uncor- 
roborated testimony of the wife of another 
prisoner then under trial is legal, because 
we are of opinion that ‘theré must, in any 
event, be a fresh trial of all the.prisoners. 


The Sessions Judge has recorded a mass 
of evidence: which is mere hearsay, and we 
have uo guarantee whatever that this evi- 
dence has'not been acted upon by ‘the Jury 
as against all the pr isoners. 


The moment a witness commences giving 
evidenct which is inadmissible, he should be- 
. stopped by the Court. It is uot safe to rely, 
on a subsequent exhortation to the Jury 
to reject the hearsay evidence, and to decide, 
on the legal evidence alone, 


In this case it is quite clear that~ the Suny, 
in spite of the warning given. ens acted | 
on. the hearsay evidence. : 


“Moreover, Wwe think the daws to the 
Jury defectivė, inasmuch as it is not pointed 
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Whether he. 


| found by 
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| out that the witness“No 1, who is the only- 


witness to the- identification (which is, ad- 
mitted to be:a weak point in the case),: was 
flatly contradicted in that 'part of his evi- 
dence which relites tothe finditg of the 
property by the other- wittess for’ the 
prosecution, whereby the credit due to his 
testimony was generally shaken. 


The Seasions Judge, instead of doing 
this, told the Jury that the identification had 
been sufficiently proved, —a remark which 
probably led them to give that part, of the 
case very little consideration. 


The ease will, therefore, go back for n new 
trial as against all the prisoners before a fresh 
Jury. The pr isouers will remain in custody. 


` 





The 3rd February 1867. 


Present: 
The Hon’ble F. A.-Glover, Judge. 


Hvidence—Summing up by and opi- 
nion of Sessions Judge. . 


Queen versus Nawab Khan. 


Committed by the Magistrate, and tried’ by 
the Sessions Judge, of Bhaugulpore, on 
a chirge of administering a stupifying 
drug with intent to cause hurt and com- 
mit theft. ; 

It is the duty ‘of a Sessions “Jadge te give a sun- 
ming up of.the evidence as recorded before him, and 
to state his own reasons for considering a prisoner 
‘guilty. 

Te only direct evidence against the pri- 
soner is the statement of the witness 'Tajnlee ; 


‘but, as it is strongly corroborated by the’ 


circumstances of the ease, I think that the 
conviction is.a, proper one and should stand, 
The prisoner “himself admits that, Tajalee 
fell ill whilst in his company, and also that 
he carried off the clothes and money be- 
longing to Tajalee, which were afterwards 
the Police in Arman’s house, 
where the prisoner had placed them. ; 

His plea that Trjalee requested him to 
take charge of his property is altogether 
unsupported, and bears improbability on the 
face of it. : 

I see, therefore, no reason to interfere with 
the Sessions Judge’s -finding, nor do I feel 
-j justified in ‚modifying the sentence (nl- 
though it is the heaviest allowed by law, 
and although the offence does not present 


any “particularly bad features}, becausb 


crimes of this nature are of very frequeat 
occurrence in the Bhangulpore District, and 
the public safety requires a severe example. . 


o® 


. against the prisoners.” 
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- The appeal is thercfore rejected. 

* The Sessions Judge’s attention should be 
called to the fact that it is his duty to give 
a summing up of the evidence as recorded 
before hirhself, and to state his own reasons 
for considering a prisoner guilty. 

In this case he has merely extracted the 
Magistrate’s statement of the case (a state- 
ment which depended on the evidence 
taken by that Officer, and which might or 
might not bea correct one with referenge 
to the depositions revorded at the Sessions), 
and on it bas contended himself with re- 
marking that “the case*is fully proved 


The 4th February 1867. 
Present: 


The Hon’ble J. P. Norman and W, S. Seton- 
Karr, Judges. 


Recognizances to keep the peace, l 


Kaliy Churn Sing versus Bunker Singh 
. and others. 


Reference from the Sessions Judge of 
Dinagepore. 

A Magistrate cannot bind down parties to keep the 
peace beyond the term of their first recognizance, 
without proceeding as prescribed by Section 290 of the 
Code of Criminal Procedure. 
Case.—Unprr Section 434 Code of 
Criminal Procedure, I have the honor to 
forward the enclosed papers connected with 
the proceedings of the Magistrate of Maldah, 
with the view that orders passed by him 
may be quashed as-ilegal. 
On the 25th June 1866, the Magistrate 
recorded an order calling upoh two persons 
by uame Lokenath Roy ande Brijololl Roy, 
to show cause why they should not execute 
a personal recoguizauce of 5,000 rupees 
under Section 380 Code of Criminal Pro- 
cedure, 
The number of the Section has, evidently, 
either-through inadvertence or misconception, 
been misquoted, as it does not appear that the 
above-named men -were convicted of any 
offence, and the Magistrate seems to have 
acted on information obtained through a 
special enqniry made by the Police according 
to his own directions. 
Hence I presume it was Section 282 that 
formed the grounds of his proceeding. 
e This, however, is not the error which 
forms th® subject of this reference ; but 
another and subsequent order passed by the 
Magistrate dated the 22nd October 1866, 
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iu which he calls upon the same parties to 
furnish a further recognizance of 10,000 
rupees, with additional security of 2,000 
rupees. 

On'what grounds or proof this order is 
dictated, does not appear in the record ; but 
any how it is clear the Magistrate had no 
power to bind down the parties beyoud the 
term of their first recognizance without a 
reference to this Court undér Section 290. 

As this has not been done, I request this 
latter order may be annulled, and that he 
be directed to proceed in accordance with 
the aforesnid Section, if he considers it 
necessary for the preservation of the peace 
that a further recoguizance should be taken 
from the parties. 


The judgment of the High 
delivered by— P 


Seton-Karr, J—-We concur with the 
Sessions Judge that the - Magistrate has not 
observed the course prescribed by Section 
290 of the Criminal Procedure Code, and we 
quash the second order passed by the Magis- 
trate for additional recognizances with secu- 
rity besides. 

The Magistrate, if he thinks it necessary, 
must. proceed under the terms prescribed by 
the Section quoted. 

At the same time, and under any circum- 
stances, we desire that the Magistrate do 
furnish to this Courf, through the Sessions 
Judge, an explanation of the grounds or 
proof on which he acted in passing the second 
order which is hereby, annulled. 


Court was 





The 4th February 1867. 
Present: 


The Hon’ble F. B. Kemp and W. Markby, 
Judges. 


Gand Disputes— Possession. - 
Criminal Jurisdiction. 
Miscellaneous Case. 


Queen versus Mussamut Imam Bandee. 


Under Section 318 of the Code of Criminal Pro- 
cedure, a Masistrate.can only try the question of 
possession without reference to the right of pagsession. , 

“Kemp, J.—Tue orders of the Magistrate 
in this ense, being wholly without jurisdic- 
tion, are quashed. 

The charge was one of criminal trespass, 
which the Magistrate dismissed. He then 
went into the question of title, which waé 
quite beyond his competency to do. Under 
Section 318, he could only try the question 
of possession, without reference to the right 
¿of possession. 


es 
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À, The 4th February . 1867. This evidence substantially: corresponds 
i a. _ | with. the prisoner’s’ statement ‘before the 

7 Present: - | Magistrate. The prisoner adds :—“ “She, 


The Hon’ble J. P, Norman and W. 8. 
Seton-Karr, Judges. 


Muriier — Culpable: homicide not 
amounting to murder—Grave, pro- 
vocation. mi i 


Queen versus Nokal N ushyo. l 


Committed by the Magistrate, and tried by 
the Sessions Judge, of Dinagepore, on 
a charge of murder. ; i 


Where a man suddenly cut off his wife’g throat, it 
was held that, in order to establish that the act was not 
done under grave provocation so as to bring the case 
under Exception 1 of Section 300 of the Penal Code, 
itis nut sufficient to state that the deceased ceased 
abusing the prisoner thea, but it is necessary to, shoy 
what interval elapsed between the time when the de- 
ceased ceased to speak, and tho instant when the prisoner 
attacked her. ' i 


Norman, J.—Tun prisoner has been con- 
_ victed of. the murder of his wife, Nuzunbee, 
and sentenced to death. The case comes 
before us for a confirmation of the sentence. 
It appears from the evidence that, on 
Saturday, the’ 22nd of December last, the 
prisoner and his wife were quarrelling and 
abusing each other. The “deceased was 
lying down, andthe prisoner sitting near 
her, when the prisoner ‘cut her throat with 
a knife which he had in his hand. i 
The deceased had, fer about n month prigr 
to her death, carried on an intrigue with 
one Ali. Tho prisoner in his defence states 
that on, the .day before he had found:her 
sleeping with Ali. The witnesses state 
that the prisoner had been aware of the 
intimacy for a week. 
, the 22nd, at about 9 o'clock, the prisoner 
had abused his wife for laughing and joking 
that day with Ali. 
‘The eye-witness Anbee states that, from 


Ou .the morning of | 


J anything “but this grave provocation, 


raised my temper, and I killed-her.” . 

The Judge: says :— That the. prisoner 
“ veceived'a great deal of provoéation. from 
“the deceased is doubtless ; and had ‘he on 
“ the spur of the moment done some act to 
“‘enuse her death, there might be some 
“ ground for presuming he was deprived of 
“self-control. But, from the evidence of 
“witness No. 8, it appears to me-to have 
“been accompanied by too much delibern- 
“ tion and design, to afford the prisoner the 
“benefit of this plea. According to. the 
“ testimony of witness No. 3, the decensed 


.| had ceased to use the foul and aggravating 
When the prisoner committed * 


“ language, 
“ the deed, his demeancur was apparently 
“calm, and, before using the knife upon her, 
“he had it in his hand, being engaged in 
“ slicing a° betel-nut, a piece of which be 
“ commenced to eat.” He adds, “ The sight 
“of the weapon may perhaps have suggest- 
“ed the deed, but this was too long alter 
“ the impulse to afford reasonable ground for 
"í supposing it was uncontrollable,” 

On looking at the evidence of Anbee ag 
given before the Magistrate, and in her 
statement in chief before the Judge, she says 
nothing of the interval . between the time 
when the deceased was abusing the prisoner, 
and the time when he cut her throat. On 
being questioned by the Judge, she says :— 
“ The prisoner appeared to be calm at the 
“ time, and not in a passion. Deceased 
“was not abusing the -prisoner then ; she 
“ had ceased a short time previously.” 

But she does not state what interval 
elapsed between the time when the deceased 
ceased to speak, and the instant when the 
prisoner attacked her. We think it is not 
safe to act on a statement só general., , 


Provocation- was given by the decensed 
about the gravest that one human being can 
offer to another.. There is nothing which 
leads us to suppose that the prisoner acted on 


Sud- 
den it was undoubtedly, and such as in the 


the time the deceased and prisoner went ; ordinary course of nature might be expectod 
into the house till he cut her throat, which ; to deprive any man of the power of self-con- 


was about two ghurries, (forty minutes), the | trol. 


deceased used provoking language. 

She told the prisouer that he was the 
son of a slave ; that she would dishonor. his 
father (using most disgusting’ language) ; 


We think that the fatal stroke must be 
referred ‘to the” immediate impulse of such 
provocation. Woe- find that the act was dune 
while the offended-wus deprived of the powe? 


that she would not remain in. his house,-) of self:control by grave and sudden provoca. 


but would go to Ali, who, she boasted, was 
her paramour, f 


tion, and, therefore, the case falls within Ex. 


-| ception 1 of. Section 300 of the Penal Code. 


.è 
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» Under Sections 399‘ and 405 of the Code 
of Criminal Procedure, we pronounce that the 
prisoner is guilty of culpable homicide not 


‘amounting to murder, and--sentence him’ to 


‘o 


` 


rigorous imprisonment or five yems; 





` The 4th February 1867. 


Ps Present: 
‘Tie Hon’ble J. P. Norman and W. 5. Seton- 
Karr, Ji wdges. ` o 


“A ‘Extortion—Criminal charge. 


eo Criminal" Jurisdiction. 
-7 ° Miscellaneous Case. 


‘Queen versus. Mobarr uk ‘and others, 


‘The terror’ of a criminal charge is a fear of injuty. 
Within-the meaning of those words in Section 383 of 
the Penal Code, Extortion may be ‘equally committed. 
‘whether the charge, threatened i is true or Takie: 


Norman, J.—Tuw prisoners, Police Of 
cers, were convicted by, the Magistrate, Mr. 
“W. LEE. Robinson, under Section 384 of the 
Indian Penal Code of extortion, 

On appeal the Sessions Judge of Dinage- 
pore reversed the conviction on this hend 
of charge,’ and, .acting under the powers 
supposed to be conferréd on him by Section 
72, found that the prisoners were guilty, 
either of taking a Gratification other than a 
leval remuneration in’ respect of an official 
act under Section 161, or -faruishing false 
information to the Mugistrate under Section 
405; contending that thé conviction by the 
Sessions Judge is erroneous und an order 
for that purpose was made by Mr. Justice 
L. S. Jackson. 

7 Wecthiuk that the conviction, as it origin- 
ally stood, was perfectly correct. - 

A charge was made that some cattle liad 
been stolen from one Aheer Mollah. The 
prisoner Andaroo arrested the persous who 
had taken them on Monday. He kept them 
all day, and then made them over on Tuesday 
to the prisoner Mobarruk, who is the head 
constable. Mobarruk subsequently offered 
to let those - people go for a consideration, 
and subsequently accepted 30 rupees ensh 
from then to report the case as one of cattle 
tgespass, 

The Ssions Judge appears to “think that 
the terror of a criminal charge is not. 
fear of injury within ibe meaning of these. 


words in-Section 883. But we 
clear thatit is so. Sections 388 and 389, fnll- 
ing under the general head of extortion, con- 
tain special provisions for -extortion and. at- 
tempted extortion by threats of accusation or 
charges of: offences“ punishable with death. 


Extortion may be equally committed whether - 


‘the charge is true or false. ` li is’ clear 
from. the evidence that the prisouer, in the 


‘| course of the, same enquiry as to the missing 


catile, committed other entirely: séparate 
and ` distinat offences punishable under 
Sections 177° and 151, for which they might 
have been ‘separately punished. 

Tt is not necessary to say whether Sesion 
72 has any application. 

The original conviction was right, ar 
the “sentence, which has -not been disturbed 
by the Sessions 
and therefore under ‘Section 426 the sen- 
tence will stand. 





The 4th February 1867. 


a Present : 
The Howie F. B. Kemp ‘and w. Mar by, 
© Judges. ` 


Criminal Trespass. 
"Miscellaneous Cuse. 


- Queen versus Ram Dyal A Mundie. 


A person who forcibly stefa upon property in, the 
possession of another and erects a building thereon, or 
does any other act with intent to annoy the person so in 
possession, is guilty of criminal trespass within the 
meaning of Section 441 of the Penal Code, without refer- 
ence to the question in whom the title to the land may 
ultimately be found. 


Markby, Jei this case .it has.. been 
contended thnt the prosecutor was not in 
possession of.the land upon which the eri- 
minal trespass was alleged to have been 
committed; but this- is found as a fact, by 
the Court "below, and we have no juris- 
diction to enquire into the propriety, of 
that finding. 

Tt has also been contended ae "forcibly 
and in spite-of opposition to enter upon a. 
man’s land. and erect a building thereon, is 
not a criminal trespass within ‘the meaning. 
of Section 441, in a case where the. accused 
claims a legal right. to do the act. by reason 
of having a tile to the land, on which the 
alleged trespass is, committed. - But .we 

a`] think it is clear that. the M ngistrate in such 
.| a case should look to the possession duly-; ‘and 


~ 


e 
think it 


Judge, is’°a proper one, ~” 


oe 
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if one person forcibly enters upon property 
in the possession of another, and theré does 
an act with intent to annoy the person: so 
in possession, he is guilty of the offence 
‘specified in.Section 441, without reference 
to the question in whom, the title .to the 
land may ultimately be found. 

- The appeal is, therefore, dismissed, and the 
prisoners, who are now on bail, wil] have 
to undergo the remaining ‘portion of their 
imprisonment. ae se 


-Å 





The 4th February 1867. =. 
4 _ Present: © 
The Hon’ble F.-B. Kemp and W., Markby, 
Judges. Pal 


Power of Magistrate—Fines (under 


Excise Act XXI of 1856). 
Queen versus Surroop Chuader Dutt. 


Committed by the Magistrate, and tried by 
the Sessions Judge at Patna, on a charge. 
of having ‘possession of contraband 
opium. . 
A Magistrate may impose a fine exceeding 1,000 

rupees under the Excise Act XXI of 1856, Section 22 of 

the Code of Criminal Procedure notwithstanding. 

This appeal was originally heard by L. S. 
Jackson, J., by whom the following judg- 
ment wus recorded on the 14th December 

` last :— S 3 
I am doubtful whether, with advert- 

ence tò the terms of Section 22 of the 

Code of Criminal Procedure, the Magistrate 

is authorized, in respect of offences punish- 

able either. under. the Procedure Code or 


“under any special or local law, to inflict a 


fine exceeding 1,000 rupees. À ~- 
I therefore direct that the proceed- 
ings be sent for, with a view to this-point 
being determined, ; eee 
On the receipt of the proceedings, the case 
was heard by Kemp and Markby, J: J., 
and the following judgment was’ then 
recorded by— ; g 
Kemp, J.—The only point referred to this 
Bench hy Mr. Justice Jackson is whether 
the fine imposed by the Magistrate of a sum 
upwards of -rupees 1,000 is or is not beyond 
his competency. . ae 
The offence of which the appellant has 
been convicted is not an offence mentioned 
in the schedule annexed to Act XXV. of 
1861; consequently, Section 22 of.that Act 
does ‘not apply. The prisoner has been con- 
victed of an offence under: a special Excise 


- Act XXI of “1856, and the fine of 16 rupees 


per seer on the whole. quautity*of contraband 
opium. found ‘in the ~prisoner’s possagsion 
without license, although in ‘the aggregate 
it exceeds rupees 1,000, is not under-the: 
last quoted Act- illegal. -- woop oat 

The offence, therefore, being. one not men- 
tioned in the schedule annexed to Act XXV 
of 1861, and being punishable by the author- 
ity specially mentidned in Act XXI of. 
1856, viz. the Magistrate, who in this instance 
has not exéeeded the limit of his compe- - 
tency, we reject the appeal, The merits of 
the case are not before us. 





` .The Sth February 1867. 
Present : 


The Hon’ble F. 'B. Kemp and W. Markby, 
s f Judges. ; 


Omission to give information to 
prevent offence. 


Queen versus Lahai ‘Mundul and others. 


Committed by the Magistrate, and tried by 
the Sessions Judge, of Dacca, on a charge 
of dacoity: 


The refusal of a person to join in a dacoity does not. 


imply a knowledge on his part of the commission of 
that offence, or render him liable to punishment, under 
Section 176 of the Penal Code, for intentional omission 
to give notice or information for the purpose of pre- 
venting the commission of an offence, ob ee 


Kemp, J.—We see no reason to question 
the propriety of the conviction and sentence- 
of the prisoners Lahai; Salul, Ram Lochun, 
and Jagir, They confessed, and property 
obtained by the commission of dacoity was 
found in their possession. The Jury was‘ 
satisfied that the confessions were volun-- 
tary. ag 

The prisoner Jagir Khan, who has been 
convicted of an offence under Section 176 
of the Indian Penal Code, has not appealed ; 
but, as the record is before us, we are com- 
petent, as a Court of Revision, to determine 
any question involving a point of law. ` 


The Sessions Judge’s charge to the Jury, 
with reference to the prisoner Jagir Khan, 
is to this effect that prisoner statea “ that, 
prior to the dacoity one evening, when he 
was out in his field, the prisoner L&hai came 
and proposed to ‘him to take part in the 
dacoity, but that -he declined to have any- 


D 


> 80- 


which runs thus :— 
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thing to’ do with it; so that, alihough the 
prisoner and Jagir Khan cannot be convict- 
ed of actual participation in the dacoity, 
he is guilty on his own confession under the 
third head of the charge.” - 

The third charge is under Section 176 
—t Whoever, being legally 
bound to give. any notice or to furvish any 
information ọn any subjeet to any publie 
servant as such, intentionally omits-to give 
such notice or to .furnish such informatioun 





` in the manner and at the time required by 


` dred rupees, or both ; 
‘formation required to be given respects the 


Jaw, shall be punished with simple imprison- 
ment which" may extend, to one month, 
or with fine which may extend to five hun- 
or if the notice or in- 


commission of an offence, or is ‘tequired for 
the purpose of preventing the ‘commission 
of au offence, or in order to the apprehension 
of an offender, with simple-.imprisoninent 
fora term which may extend to six months, 
or with fine which may extend to one thou- 
sand rupees, or with both.” 

Now, without- deciding the question 
whether the prisoner was legally bound’ to 


give information of what was communicated 


to him by the prisoner Lahai, we ure clearly 
of-opinion that, taking the whole of his 
admission, he cannot be “said to have inten- 


tionally omitted to give such notice or in-, 


formation for the purpose of prevent- 
ing the commission of an offence, or in 
order to the apprehension of an offender, 
Lahai meets the prisoner casually in the 
field of the latter ; proposes to him to join 
a dacoity’; tempts him with the prospect of 
a share of ‘the booty. Tne prisoner prefers a 
life of honest labor, to use ne own words, 
aud refuses to join. o’ 

We have not been shown that he, Seli 
knowing that a dacoity would take place 
whether he joined i iu it or not, intentionally 
omitted to give information. It may well 
be that he was under the impression that 
his refusal to join would deter Sahai from 
communicating’ the dacoity.: The Sessions 
Judge should. have told the Jury to find 
whether, upon the admissions of the prisoner, 
a guilty’ intention to suppress information 
which was required for the purpose of 
preventing an offence could be legally in- 


. ferred. Not having done so, there has been 


a misdirection to the Jury, and the prisoner 
has ‘been committed. upon what is not legal 
evidence, ` i - 

* The cgnviction and sentence passeé upon 
this prisoner must, therefore, be quashed, 
and he must be immediately released. 
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The 6th February 1867. 
' Present: 
The Hou’ble F. B. Kemp and W. Markby. 
Judges. s 


Wcsownizandse to keep the peace. 


Reference under Section 434 of the Ce de 
of Criminal Procedure, 
"Queen versus Kristendro Roy. 


A statement by a complainant (believed by the Ma- 
gistrite) that he expected the defendant at any time 
te make an attempt on his person or property, is credible 
information, within the meaning of Section 282 of the 
Code of Criminal Pracedure, of an intended breach 
of the peace. 


The Magistrate may require the accused to deposit 
money, in i lieu of security, for his good behaviour. 

Markby, J.—Two grounds are submitted’ 
to us by the Judge for reversing the order 
of the Magistrate requiring -the defendant 
toeuter into a bond to keep the peace, which 
are as follows :— 

1. That the Magistrate had no credible 
information before him that the defendant 
was likely to commit a breach of the peuce, 
or to do any act that might probably occa- 
sion a breach of the peace. 

“2. That the Magistrate had uo legal 
authority to compel the defendant to de- 
posit money in lieu of security for his good 
behaviour. 

Wo are of opinion that, the Magistrate’s 
order is not illegal on either of these ‘grounds. g 
The complainant stated in effect that le 
expected the defendant-might at any time 
make au attempt on his person’or property, 
and the Magistrate in his order- states that’ 
he believes this deposition to be true. This 
is credible, information within the meaning 
of Section 282 of the Code of Crimiaal 
Procedure. ` 

With regard to the sae to deposit tho 
money, we salso think it was legal. UWuder 
Section 288 the Magistrate may take a bond’ 
from the defendant, either with or without 
security. In this case the Magistrate in’ 
the first instance required a bond, with two 
sureties as security, but insisted that the 
defendant should himself appear and enter 
into the seturity, The defendant, in order 
to avoid this, offered to deposit rupeas 2.000 
as security, to which the Magistrate assented 
and modified his order accordingly, and 
subsquently, on the petition of the defend- 
ant, he reduced the amount of the’ deposit 
to rupees 1,000. i 

We are unable to see any illegality’ in 
such a proceeding. The, Sessions Judge 
states that the appearance of the defendant 
in perssn was au unnecessary formality, 
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But & discretion as to whether or no he 
shall compel the defendant to appear for 
this purpose,is expressly given to the Ma- 


The 16th February 1867. 


Present: ° 


gistrate by Section 28 ; and with the exercise | The Hon’hle F. B. Kemp and W. S. 


of that discretion we have no power to 
interfere, 


We, therefore, direct the order of the 
Magistrate to be affirmed, 


The Lith February 1867. 
Present: 


The Hon’ble L. S. Jackson, Judge. 
Evidence—Corroboration. 


Queen versus Bisson Nath and another. 


Committed by the Magistrate, and tried by 
the Sessions Judge, of Cuttack, on a 
charge of dacoity. 


Tt is not competent to a Court of Session to inspect 
an original report from the office of the Superinteudent 
.of Police, and to make it evidencé against the prisoners. 
Statements made otherwise than before the Courts, and 
Officers. specified in Section 81 Act II of 1855, may be, 
given jn corroboration of testimony; but such state- 
ments must be regularly proved by the person who 
received them, or by some one who heard them given. 


Havine read the judgment of the Court 
of Session, and the petition of the two 
prisoners who, out of the three convicted in 
this case, have appealed. I see no reason to 
suppose that the conviction and sentence 

- was unjust and improper. : 


The appeal is therefore rejected. 


T note for the guidance of the Sessions 
Judge in future cages, though it is not 
important in this case (as there was other 
and sufficient; evidence) that it was not 


Seton-Karr, Judges. + 


Imprisonment (in default of fine). 
Queen versus Srimonto Kotal and another.. 


Committed by the Magistrate, and tried by 
the Sessions Judge, of East Burdwan, on 
a charge of dacoity, &c. 


Additional imprisonment in default of payment of 
fine must ba rigoroug and not in transportation. 


Kemp, J.—Tuis case was tried with a 
Jury. ‘The petition .of appeal raises no 
‘point of law; it simply asserts that the 
prisoners are not guilty, and prays that the 


-| vecord may be sent for and justice done. 


The whole of the évidence was laid before 
the Jury, and the Sessions Judge’s charge 
appears to me to be a very proper one. 


The appeals are rejected. With reference 
to the sentence passed on Srimonto Kotal, 
“I would observe that the additional punish- 
ment of years in lieu of fine is illegal ; it 
must be reduced to 2 years and 6 months. 
The additional imprisonment, in default of 
payment of fine, must be rigorous and not in 
transportation; with this amendment the 
appeal is rejected, and the sentence con- 
firmed. i 


Seton- Kurr, J.—I concur as regards Sri- 
monto. . 





The !6th February 1867.. 


Present : 


competent for the Couri to inspect the “ori- | The Hon’ble FB. B. Kemp and W. Markby, 


ginal report from the office of the Super-` 
intendent of Police” and to make it evi-. 
dence aguinst the prisoners. : 


The cases in which certified copies of 
statements previcasly mado, are receivable as 


Judges. 
Dismissal of Complaint —Obstruction. 


Queen versus Bholanath Banerjee. 


. e . ’ a . 
prima facie evidence of snch statements | Reference from the Sessions Court at 


having been made, are set ourin the latter 
part of Section 3l Act IT of 1855. °` 


Statements made otherwise than before 
the Courts and Officers therein specified, 
may be given in corroboration of testimony, 
but such statements must be regularly 
proved by the person who received them, or 
by some one who heard them given. 


Jessore. 


Where an accused, for huving repnired a public road 
without having previously asked for leave to repair it,” 
was, on simple petition, charged with having obstructed 
the road, and the complainant never appeared,—H rip 


that the Deputy Magistrate ought to have dismissed the 
enmplgint. . Š . 


Case.—Unpber Section 484 Act XXV of- 
i 1861, and Circular Order of the High Court 


32. Criminal 


2 
dated 15th July 1868, No. 18, I herewith 
transmit the record of the case to be laid 
befor the High Court, with the following 
* report :— i ' ` i 





One Bholanath Banerjee was reported to 
the Deputy Magistrate of Khoolneah, Baboo 
Rashbahary Bose, to have obstructed a 
«public road. : paT 
_ The Deputy Magistrate summoned Bhola- 
nath, and also visited the road himself. 

The Deputy Magistrate found that Bhola- 
nath bad been cutting the road, with n view 
to make it more passable than it was before, 


and the Deputy Magistrate admits that,. 


when the work is completed, and which 
Bholanath has promised to do, the road will 


be more useful than formerly ; but because’ 


Bholanath commenced the work without 


‘leave, and becanse the road, in the unfinished |’ Magistrate of Rajshahye directed a Police 
D 


state in which the Deputy Magistrate found 
it, was impassable, the Deputy Magistrate 
fined him Rs. 30, commntable to 15 days’ 
imprisonment under Section 283 of the 
Indian Penal Code. 


That Section obviously cannot apply to a, 


case of this kind, as it refers to parties who 
do acts songs to cause danger, obstruction, 
or injury to any person in any public way. 

` Now what the accused did was to repair a 
road ; work of this kind cannot ba performed 
without some temporary obstruction to 
traffic ; and though the accused perhaps could 
not claim the right to repair the road, still 
when he repaired it for the public benefit, his 
having failed to ask for leave. to repair, 
cannot convert his act into an offence. 


I observe that the Deputy Magistrate 
acted simply on a petition which had been 
presented to him, and that the complainant 
never appeared. The Deprfty Magistrate 
therefore should, on the appearance of the 
accused, have dismissed the complaint under 
Section 259 of the-Criminal Proceduie 
Code. 


As his’ proceedings then’ from the very 
commencement appear to have been illegal, 
‘I beg to recommend that they be quashed, 
and that the fine, if paid, be returned t 
Bholanath Banerjee. : 


The judgment of the 


High Court was 
-délivered by— Ha ` 


Kemp, J.—The proceedings of the De- 
poty Magistrate iu this case, which are 
iNegal-an@ certainly ill-advised, are quàsked 
for the reasons given by the Sessions Judge, 
and the fine, if realized,.must be refunded. 
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The 16tb February 1867. 
Present : 
The Hon’ble F. B. Kemp and W. Markby, 
Judges. : 


Ferries—Regulation VI of 1819. 
Queen versus Deeyanutoollah, 


Reference from the Judge of Rajshahye.- 


Clause 2 Section 13 Regulation VI. 1819 only applies 
where there has bean an accident. Where the Magis- 
trate thinks that a ferry is improperly kept‘and is in a 
dangerous condition, he should proceed under Section 4. 


Case. — Unver Section 434 of Act XXV of 
1861, and Circular Order of the High Court 
‘No. 18, dated 15th July 1863, I have the 
honor: to transmit the record of this case 
to be laid before the High Court, with the 
following report. 

2. On the 23rd November last, the 
Inspector of Beauleah to enquire into the 
condition of the Hudolkatty ferry, which 
crosses the Ganges ‘above 2 miles above 
Rdmpore Beauleah, dividing the high road 
from the latter place to Berhampore. The 
Inspector deputed-a head constable Poorno 
Chunder Soor to make the enquiry, who re- 


-ported unfavorably of the farmer’s ninnage- 


ment, and subsequently gave a stateméht on 
oath before the Joint Magistrate Mr. 
Humphry, in which the former was convicied 
under Clause 2 of Section 13 of Regu- 
lation VI of 1819 and fined 25 Rupees. The 
Joint Magistrate sums up in the following 
words :— I fiud the ijaradar keeps bis bont 
very insufficiently manned ; two of the boats , 
in daily use are in a dangerous state and 
unfit to cross passengers, innsmuch as they 
leak and require to be baled out the whole 
time they are in use. Lastly, there are no 
sufficient landing-stages ; the only really good 
one is kept half a mile from the water’s edge, 
and is too heavy to be moved.” After this 
follows the sentence passed under the Clause 


‘and Section of the Regulation above cited. 
- 8. 


The law cited by the Joint Magistrate 
was intended for ferriés other than Govern- 
ment ferries, as the preceding Clause of the 
Section clearly shows, and the penalty is 
provided only for those cases in whkh an 
accident has occurred, and life or property has 
been endangered, neither of which con- 
tingencies happened in the present case. 
The Joint Magistrate has therefore commit- 
ted an error in law, first, in applying to the 
farmer of a Government ferry ae law which 
was passed for private ferries ;and, secondly, 
in imposing for a simple omission, a ‘penalty 
which was provided for accidents arising 


5 
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out of such omission, aud I accordingly 
recommend that his order be set aside, 


4, Ihave confined myself in this respect 
to the legal view of the case ; but the recorded 
evidence shows the conviction tobe as. un- 
sustainable in equity as it is in law, for there 
is no proof that the boats are insufficiently 
manned,—on thecontrary, the only witness for 
the prosecution who-crossed the ferry states 

“that, on “each occasion that.he crossed, the 
boat had a crew consisting of a manjee and 
two grown-uprowers. This witness moreover 
says nothing about the boats being unsafe 
or leaky, and the other ground mentioned by 
the Joint Magistrate, viz. neglect to provide 
a proper landing-stage, is merely a matter of 
publie convenience, but in no way affects 
the security of the ferry, and is therefére 
not an omission for which a penalty could be 
imposed under the law cited, supposing tliat 
law tobe applicable to this case, 


The judgment of ‘the High Court was 
- delivered by — 


, Markby, J -—The Magistrate s order is not 
legal. Clause 2 of Section 13 of Regulation 
VI of 1819 only applies where there has 
accident. If the Magistrate 
thought the ferry improperly kept, And in a 
dangerous condition, he should have proceed- 
ed under Section 4, amet i 


been an 


The order must be quashed. 





The 18th February 1867. 


E Present: 
The Hon’ble W. 8. Seton-Karr, Judge, 
Murder—Capital sentence. - 
Queen versus Sibnarain Palodhee and another. 
Committed ‘by the Magistrate, and tried by 
the Sessions Judge, of Midnapore, on a | 


- charge of culpable homicide amounting 
to murder, Sc. 
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Judges must not shrink from doihg their duty, and 
they are bound to pass 4 capital sentence in a gase of 
murder when they believe thé evidence : a 


Tms appeal is oùt of time, “but I have 
looked at the Judge’s decision and at the 
confessions of the two prisoners. by! reason of 
the gravity of the case, 7 


Why the J udge did not pass a capital sen- 


tence, at leaston the prisoner Sibnarain, I dm- 
If he believed ` 


wholly at a loss to conceive. 
this prisoner’s detailed confession, and I can 
see no possible reason why it should not be 
fully believed, corroborated as it is by all 
the other facts disclosed in the evidence, & 
more cold-blooded, deliberate, and cruel 
murder of a near relative, perpetrated 
simply owing to a long standing quarrel as 
to the division of the inheritance, has rarely 


formed the subject of a judicial enquiry. 


And it isa remarkable fact that the prisoner 
records that he actually undertook a pilgrim- 
age to Juggernath or ‘Pooree on account 
of the feelings engendered by this quar- 
rel. I can only say, after carefully pe- 
rusing the confession of Sibnarain, that, had 
n sentence of death on a man who confessed 
to having deliberately hired another man for 
6 rupees to murder his nephew come up to 
me for confirmation, I should unhesitatingly 
have confirmed and sanctioned the same. 
|The doubts as to who actually perpetrated 
the crime, might possibly be some reason for 
not passing a capital sentence on the other 
prisoner Boydonath, who merely confesses 


| to having abetted the murder after being 


tempted with offers of money, but it can be 


‘| no possible reason for not punishing capi- 


tally the criminal who confesses that he and 
no one else conceived and planned so atro- 
cious acrime.- Judges must not shrink from 
doing their duty, however painful it may be, 
and must pass capital sentences jn cases of 
such extraordinary depravity if they believe 
| the evidence, as thé Judge did in this.case, 


ot 
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Of course, the appeals are rejected, and it 
is difficult to see what the prisoners could 
have hoped to gain by their appeal. 





The 18th February 1867. 


Present : 


The Hon’ble F. A. 
e Judges. 


Riot—Right of private defence. l 
Queen versus Jeolall and oihers. 


Committed Jy the Magistrate, and tried by 

. the Sessions Judge, of Tirhoot, on. a 
charge of being members of an unlawful 
assembly, and voluntarily causing griev- 
ous hurt, &e. 


There can be no right of private defence. either on one 


gide or the other, in a case of premeditated riot. 


Glover, J.—Tae prisoners in this case 
have been convicted under Sections 149 and 
825 of the Penal Code, and sentenced each to 
four years’ rigorous imprisonmeni. 

It appears from the record that the pri- 
soners, who are servants in the indigo 
factory of Pokhera, went to re-sow a ceriain 
field belonging to ove ~Jeebun (also convicted 
in this cage) with indigo; that the owner 
had on the previous day sown the land with 
Indian-corn ; and that, on the attempt of thé 
factory people to re-sow it with indigo, the 
villagers of Jaffirputter interfered ; that a 


general fight was -the result, in which one’ 


man belonging to the factory party and two 
of the villagers were severely injured. 

The Sessions Judge convicted both parties, 
sentencing the fuctory people to four years’ 
ard the villagers to two years’ rigorous im- 
prisoument. 


The factory people now appeal, and Mr. 
Gregory on their behalf contends that, as 
against Jeolall and Sookram, there is no 
sufficient evidence, aud that Ram Períaùb 
was merely exercising his right of private 
defence of property, and should have been 
held blameless. 


ith regard to Jeolall and Sookram, I |. 


see no sufficient reason for interfering with 
the conviction. The first prisoner was 
identified by three witnesses, the last by two. 


Glover aud F. B. Kemp,. 


| the mere fact that two 





=— 


Jeolall was a person well kuown to the 
witnesses ; and the ohjection urged by his 
Counsel that, had he been present, all the 
witnesses would have noticed him, seems 
to me a. reasou for giving more credit than 
usual to tlie general evidence ; for had the 
charge as against Jeolall been, as Mr. 
Gregory hiuts. altogether false and made 
with the object of getting rid of an obnoxi- 
ous factory servant, all the prosecution 
witnesses would have been careful to 
name him. : . 

After going over the evidence carefully, 
and hearing all that has been urged, I see 
no ground for discrediting it. 

Then as to Ram Pertaub. He admits that 
he was on the spot at the time of the riot, and 
it is clearly proved that he took part init. | 

In such a ensethere can be no right of 
private defence, either to one side or the 
other. Both parties were evidently aware 
of what was likely to happen, for they both 
turned out in force, and were armed with 
deadly weapons. Gfanting that the factory 
had a perfect right under their contract to 
re-sow the land of Jeebun with indigo, it is 
clear that they transgressed’ the law by do- 
ing so or trying todo so forcibly. Qhere 
was a Police station within easy distance, to 
which they could have applied for assistance 


„if they had a claim to it, and in any case 
the Civil Courts were open to them to recover 


damages from Jeebuu for a breach of ‘his. 
contract, The factory people who seek to 
justify their acts under the Clauses of Sec- 
tion 105 of the Penal Code, must shew that 
they applied for the protection of the law, 
and did what in them lay to procure its 


. intervention. 


- So far I dismiss the appeal. But with 
regard to the sentences imposed, I do not 
see why the factory servants should be 
punished so mich more severely than the 
villagers., Originally both were in fault ; and 
if there be a comparison to be drawn, the 
villagers who resisted the re-sowing, were 
more to blame than the fuctory people, and 
men chanced to be 
injured ou the part of the village, whilst 
only one of the factory side was wounded, 
does notin my opinion form any ground 
for a differeiice of punishment ; and ifa sen- 
tence of two years’ rigorous imprisonment be 
sufficient in the one case, it is equally so 
in the other. k ; 

I would reduce the sentences passed on 
Jeolall, Sookrain, and Ramperiaub fo two 
years’ imprisonment each, 


Kemp, J.—I concur. 


* does not convict of dacoity, because, as the 


t 
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The 19th February 1867. the mere-fact of the proprietor’s family hav- 
ing been able to make their escape% few 
Present: : minutes before the robbers forced an entrance, 
¢ f j does not take the offence out of the pur- 
ó ; ; . ` view- of, Section 895. It is sufficient 
oe Hee ee: Soe a for the application of thaé- Section that 
` a the robbers caase or attempt -to cause 
Dacoity. the fenr of instant “hurt or of instant 


wrongful restraint, and ‘the fact of the resi- 
denis of the homestead running away just 
in time to escape actual maltr entment, would 
be of itself proof that fear of hurt or of 
wrongful restraint had. heen caused. It 
cannot be said tIfat, under the circumstances 
of this case, the- prosecutor and his family 
had not very reasofable and sufficient 
grounds for such fear ; and therefore it seems 
to me that, although the robbers do not 
appear to have discovered the place (some 
forty yards off). from which the prosecutor 
watched their proceedings they had already 
by their violent entry caused him that fear 
of hurt and wrongful restraint provided for 
by the Section, and afterwards through the 
sume fear preyented him from returning 
to his house, and from taking any steps to 
save his property from spoliation. 


I havè no doubt that the conviction 
should have been of dacoity under Section 
395 Penal Code. i 


As however the prisoners who have been 
convicted under Section 457 - of house- 
breaking by night, &e. have been sentenced 
eich to 7 years’ transportation, a not inade- 
quate punishment for the graver’ crime 
of which I consider them to be guilty, no 
practical mischief has been done by the 
Judge’s fiuding. The appeals are rejected, 


Queen versus Kissoree Pater and others. 


Committed by the Assistant ‘Magistrate, 
and tried by the Sessions Judge,*of Cut- 
tack on a charge of dacoity Sc. 


When a body of men attack - and plunder a house, 
the mere fact of the proprietor’s family having been 
able to make their escape a few minutes before the 
robbers forced an entrance, does not take that offence out 
of the purview of Section 395 of the Penal Code. It is 
sufficient for the application of the Section that the 
robbers causes or attempt to cause the fear of instant 
hurt or of instant wrongful restraint. | s 


Tuat all the prisoners joined together 
in breaking into and afterwards’ plundering 
prosecutor Rusput, Naik’s house, I hold to 
be fully proved? The investigation bas been 

very carefully made by the Sessions Judge, 
and I see no reason to dissent from his 
finding so far. 


But I think he was wrong in not convict- 
ing the prisoners of dacoity under Section 
395 of the Penal Code. 


He considers it proved that a large body 
of men nearly 200 forcibly carried off grain, 
money, clothes, &c. ‘&c. from the prosecutor’s 
house, having previously broken open the 
door and frightened the family away ; but he 


te 


prosecutor and his family had escaped from m i ‘ 

the house before the robbers entered it, a EUROS SOA: 
there was no attempt to cause death, hurt, i 
wrongful restraint, or the fear of such in- 
juries, and therefore the offence fell under 
Section 457, house-breaking by night, with 
the intention (afterwards ‘catried out) of 
committing theft. . 


Present: 


The Hon’ble'Sir Barnes Peacock, Kt., ‘Chief 
Justice, and the Hon’ble J. P. Norman 
aud W, S. Seton-Karr, Judges. 

The “Assistant Magistrate Apparently. did Sections 182 and 185 Code of Cri- 


not exactly kuow whut wns the nature of minal Procedure—Claims to attach- 
the offence committed (although in his| eđ property of absconding offender. 


RO Aa Aaa 


- grounds of commitment he styles it’ dacoi- 


ty) and so sent up the prisoners on an alter- - Queen versus Chumroo Roy. 
native charge under Sections’ 384, 395, and 
457. Reference - under Section 4340Code of 


Criminal Procedure. 


Held: by the majority of thé Court (Seton-Kurr, J. 
dissenting) that Sections 184 and 185 of the Code of 


It appears to me PA clear that, when 
a body of men attack and plunder & house, 


Lad 
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Criminal Procedure make no provision for any investiga- 
tion byga Magistrate of the claims of third persons to 
- property which has been attached. The claimants are 
not barred by the sale, and may bring a suit in the 
Civil Court against the purchasers to establish their 
rights. : 


Norman, J. ( Peacock, C. J. concurring)— 
SecTrons 18 and 185 make no provision 
for any investigation by a Magistrate of ‘the 
claims of third persons to property which 
has been attached. We do not think that 
there was any error in law committed by 
the Magistrate. The clafmants are not 
barred by the sale, and may bring a suit in 
the Civil Court againgt the purchasers to 
establish their rights. A Magistrate has no 
power to order the attachment of any 
property, unless it belongs to the party 
absconding, aud he’ should be most careful 
not to interfere “with, or disturb the 
possession of third persons. We are not 
prepared to say that, wher claimants have 
held back for six months, a Magistrate may 
not be perfectly juatified in’ presuming that 


the property was not theirs, aud leaving them. 


to vindicate any right they might have ina 
Civil suit. He may fairly say that he is not 
bound to try a question which is more 
properly one for the Civil Court. 


There is therefore no ground for inter- 
ference. east 


Seton-Karr, J.—As I. understand the 
case, the Sessions Judge is quite right in 
saying that the plea of the objectors 
Gundun Roy and Sheo Buksh Roy deserved 
someenquiry at the hands of the Magis- 
trate. 


Whether they appeared within six months 
er not, or whether the law distinctly provides 
for their case or not, they are objectors or 
third parties who say that their property 
has been wrongly attached, and who produce 
witnesses to prove their statement. 


The Joint Magistrate, for the simple ends 
of justice and equity, was, I think, bound 
to consider this evidence, as well as the 
Police Report, instead of summarily and 
hastily’ rejecting their plea, as he did, 
and without, as the Sessions Judge remarks, 
going into the merits. 


I would content myself with quashing 
the order, and directing the Joint Magistrate 
to pronounée on the force of the appellants’ 
pleas, instead of referring them to the delay 
and tedium of a Civil suit. 
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The 25th February 1867. 
„Present: 
The Hon’ble F. A. Glover, Judge. 
Kidnapping. 
Queen versus Sookee. 


Committed by the Magistrate, and tried by 
the Sessions Judge, of - Dinagepore, on 
a charge of abduction. 


Under Section 361 of the Penal Code (kidnapping 
from lawful guardianship), the consent of a minor is 
immaterial, nor do force and fraud form elements of the 
offence. 


« Tae evidence in this case appears to me 
clearly to disprove the prisoner’s statement 
that the girl Ameerun, who was previously 
unknown to her, came to her house begging 
for assistance and protection. On the contrary, 
it’ is established by what appears to be very 
respectable evidence, that the girl was seen 
in company with the prisoner on thę road 
shortly after she’ was missed, and that the 
two had frequent converse together on that 


‘and on other days. 


-Under Section 361 the consent of a 
minor is immaterial, and neither force vor 
fraud form elements of the offence ; and if 
it be shown that the prisoner induced 
Ameerun to leave her brother-in-law’s housa, 
it would be no defence that the girl was 
willing or even anxious to go. 


The brother-in-law was in the absence of ` 
Ameerun’s husband (a convict in the Rung- 
pore jail) the girl’s lawful guardian ; and if 
in consequence of Sookes’s representations, 
Ameerun left that guardianship, the offence 
under Section 361 was committed. 


Whether there would be sufficiewt evi-, 
dence to convict the prisoner under Sec- 
tion 873 of the Penal Code, is a point that 
need not be considered in this appeal ; for al- 
though the Sessions Judge is of that opinion, 
he has only convicted the prisoner ‘under 
‘Section 361. l 


The appeal is rejected. 


1867.] : 


Criminal - 
e . 





The Ist March 1867. 


F Present: 


The Hon’ble L. S. Jackson, Judge. 


Attendance of witnesses (warrant to 
enforce)—Section 63. Code of Cri- 
minal Procedure —Fines. 


Miscellaneous Criminal -Appeal from.an 
order passed by the Officiating Judicial 
Commissioner of Assam, dated the 24th 
December 1866, affirming an order 
passed by the Deputy Commissioner of 
that District, dated the 8th March 1866. 


Abdoor Ruhman, Petitioner. 


Baboos Sreenath Doss and Bhuggobutty 
Churn Ghose for Petitioner. 


` > A Magistrate is nat bound, under Section 191 of the 


Code of Criminal Procedure, to enforce the attendance 
of witnesses by warraut, except upon proof of du 

service of summons. . 

” ‘Phe description of fine which it was the object of 
Section 63 of the same Code to prohibit, was a fine 
which it woukl be impossible or very difficult for the 
accused person to pay, or wholly disproportioned to the 
character of the offence. 

` Quere.—Whether Sections has any application to 
fines infitcted by a Magistrate. 


Ir appears to me that there is no ground: 
for calling for the proceedings iu this case. 

Two points have been raised by the 
vakeel for the petitioner, one being that 
the case has been decided without hearing 
the witnesses for the defence, the fact being 
that those witnesses had. been summoned 
and did uot attend on the summons, and the 
vakeel urges that, under Section 191 of the 
Code of Criminal Procedure which is made 
upplicable to cases tried ander Chapter 14 
of the Code by Section 254, it was the duty 
of the Magistratg to enforce the attendance 
of the witnesses by-warrant.. That Section 
only declares that it shall be lawful for the 
Magistrate, if any person summoned to give 
evidence shall neglect or refuse to appear at 
the time and place appointed by the sum- 
mous, and no just excuse shall be offered for 
such neglect or refusal, upon proof of the 
summons having been duly served,- to issue 
a warrant. » It does not appar that proof 
of the summons having been duly served 
was given in this case. Nor is it at all clear 
that it was a case in which the Magistrate 
was bound to make any such order, But in 
addition to that. I-fiud in the decision of the 
Judicial Commissioner, that * the appellant, 
‘if is evident from an application which he 
“filed * * * had ample opportunity to pro- | 


“THE WEEKLY REPORTER. ` 


å 
_ Rulings. : BB 


to 





“duce his witnesses had he been inclined 


| “doso. His object, however, it would appear, 


“ has been to gain time, and his having 
“ named such persons as the Post, Master at 
“ Bogwah, and the head constable there, as, 
“ his witnesses, is proof of this.” 

Under such circumstances it cannot be 
stated that there has been any legal error 
in the omission of the Magistrate to issue 
a warrant. a 

The second point is that the fine. imposed 
on the petitioner is, with reference to Sec- 
tion 63 of the Code of Criminal Procedure, 
excessive, ° 

It is not shown in any way what the in- 
come of the petitioner was, or why the fine is 
excessive. An application on such a 
ground should be supported by proof of 
what the income of the petitioner was, and 
that the fine was altogether disproportioned 
to that ingome nnd oppressive. - It cannot be 
said generally that a fine of 500 rupees, on a 
person in, the position of a tehsildar of a 
large zemindaree, is a fine of that character. 
The description of fine which it was the ob- 
ject of that Section to prohibit was a fine 
which it would be impossible or very diffi- 
cult for the accused person to pay, or wholly 
disproportioned to the character of the 
offence. And to this it may be added that 
it is doubtful whether the Section cited has 
any application to fines inflicted by a Magis- 
trate. By its terms it applies only to cases 
in which the amount of fine is not limited 
by-law. Now the power of a Magistrate to 
fine. is, in all eases under the Penal and Cri- 
minal Procedure Codes, limited to rupees 
1,000, and it is only the Court of Session or 
the High Court that can inflict fines to an 
unlimited amount.” ` ; 

-I see no grdiind to interfere with the 
decision of the Court below. 








The Gth March 1867. 
Presents Kn 
The Hon’ble G. Loch and W. S. Seton- 
Karr, Judges. ` 
False Evidence. 
Queen versus Gurjoon Aheer. 


Committed by the Magistrate, and tried by 
. ` the Sessions Judge, of Shahabad, on a 
‘charge of intentionally giving false evi- 
dence, &c. 
: vy. ° 
A deliberate mis-statement made in a Com®of Justice, 
whether it tends to endanger the life and property of ` 
others, or to defeat and impede the progress of justice’ 
is not an offence which should be lightly passed over. 
But fora simple mis-statement from whieh no such 
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inferences can be drawn, a comparatively light sentence 
will suffice, particularly where the prisoner pleads guilty 
and throws himself on the mercy of the Court, 


` 
Seton-Karr, J.—In this case the prisoner 
has pleade@ guilty to a charge of intention- 
ally giving ftlse evidence in a stage of n 
judicial proceeding, and has been sentenced 
to three years’ rigorous imprisonment, 


I think this sentence out of all proportion 
to the offence disclosed by the record, and 
admitted by the prisoner himself. 


The prisoner was prosecuted, it appears, in 
a case of theft; and he stated before the 
Magistrate that he had never told the Police 
that he found certain articles produced in 
Court in the house of one Balak Aheer. To 
the Magistrate his. statement was to the 


effect that he had tracked the thief, by the- 


grains of janera stolen, to the door of the 
prisoner. 


When pressed by the Magistrate, the pri- 


: _ soner said that his false statement was not in- 


tentional, aud that it was the first time he 
had ever been in a Court. 


The Magistrate does not say that- the 
prisoner intended to get the accused let off, 
and so to frustrate the ends of justice on the 
one hand, or that he had instituted an wholly 
false charge on the other. 


The gist of his fulse statement would 

. seem to be that he made out a less clear and 

precise case to the Magistrate than had been 
supposed from his statement to the Police. 


A deliberate mis-statement made in a Court 
of Justice, whether it tends to endanger the 
life and property of others, or to defeat and 
impede the progress of justice, is not, an 
offence which should be „lightly passed 
over. i i 


But when a person, as in the case before 
us, makes a simple, though a remarkable, 
mis-statement from which uo such inferences 
can be’ drawn, awd then literally throws 
himself on the mercy of the Court, I must 
hold that if, for the sake of example, it is 
thought imperative to commit him, and 
that if, when committed, he is convicted, a 
much lighter sentence will suffice. 


The prisoner has already been more than 
three months in Jail under his sentence ; and 
I ‘am of opinion that he should be released 
fs soon ag the order to that effect can; reach 

- the Lower Court. i 


Loch, J.—I concur in reducing the sen- 
tence’as proposed by my colleague. 


ê 
The Gth March 1867. 
Present: 
The- How’ble F: B. Kemp and W. Markby, 
Judges. 


Right of prisoner — Proceedings of 
Magistrate (under Section 277 
Code of Criminal Procedure). 

Queen versus Gunesh Sircar. 


Referred under Section 434 Criminal 
7 Procedure Code. 

When the proceedings of an Assistant Magistrate are 
suymitted to the Magistrate under Section 277 of the 
Code of Criminal Procedure, the prisoner hasa right tu 
be present at the proceedings before the Magistrate 
under that Section, and to be heard iu his defence. 

Markby, J.—Aut the proceedings, subse- 
quent to those before the Assistant Magis- 
trate, Mr. Hopkins, are void, and they must 
be quashed. The proceedings of the Assist- 
ant Magistrate were, we understand, submit- 
ted to the Mngistrate under Section 277 of the 
Code of Criminal Procedure, and the prisoner 
had a right to be present at the proceedings 
before the Magistrate under that Section, 
and to be heard in his defence, these pro- 
ceedings being, in fact, a continuation of his 
trial before the Assistant Magistrate. 

The Magistrate will, therefore, take up 
the case afresh, and adjudicate upon -it un- 
der Section 277 in the presence of the 
prisoner. : 

- We also direct that, when the ultimate 
decision of the Magistrate is given, the 
record be again submitted to this. Court 
for revision. i : 


~ 


The 7th March 1867. 
Present: 


The Hon'ble F. B. Kemp and L. S. 
Jackson, Judges. 

Section 435 Code of Griminal Pro- 
cedure—Power of Sessions Judge 
to order commitment. 

Miscellaneous Criminal Appeal against an 
order passed by the Sessions Judge of 
Dacca, dated the 12th January 1867. 

Huree Chunder Nundee, aum. mooktear. on 
behalf of Syud Musmud Ali Cloowdhry 
alias Moochee Mean, Petitioner. í 

Messrs. G. C. Paul and R. Eo Twidale for 

Petitioner. : 
A Sessions Judge may, under Section 435 of the 

Code of Criminal Procedure, after a Magistrate has 


discharged an accused person, order the Magistrate to 
commit the accused person io the Sessions. 


Kemp, J.—Tuts petition must be rejected. 
The accused person Moochee Mean was 
charged with the offence of affray aud riot— 
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an offence not triable by a Magistrate. The 
Deputy Magistrate appears to have dischar g- 
ed the offender Moochee Mean. The Ses- 
sions Judge, on a review of the evidence 
taken in the trial of other prisoners who 
were implicated in the same offence and were 


convicted, has. directed . the apprehension |. 


and’ commitment of the offender, Moochee. 
Mean. 


, Lam of opinion that, under Section 435 
of the Code of Criminal Procedure, the 
Sessions Judge is competent to pass such an 
order, and I ‘would reject the petition. 


Jackson, J.—I. am of the same opinion. 
Section 485 must evidently be- construed in 
connection with Section 225 which permita 
a Magistrate, when there are not, 


opinion, 


„in his 
sufficient grounds to commit the 
accused person to take his trial, to discharge 
him. ' 1t is then competent to the Sessions 
Judge, if he thinks fit, to , overrule the 
Magistrate iu the exercise of that discretion, 
and to order that the Magistrate’ shall coni- 
mit the accused person to the Sessions. 


I wish only to reserve the expression of 
any opinion upon what ‘I understand ‘to be 
the Sessions Judye’s ground for ordering the 
commitment in this particular case. It ap- 
pears that the Sessions Judge, having tried 
some other persons implicated in the same 
offence, has looked upon the evidence which 
recorded before him at the trial as 
ground fot ordering the commitment of this 


was 


additional accused person. I should have 
been inclined to suppose that the authority 
vested in the Sessions Judge under Section 
435 would have been more properly, exer- 
ciséd on a review ofthe evidence’ recorded 
before the Magistrate on the preliminary 
‘investigation as aguinst ‘the particular ac- 
cused person whose. commitment he thought 
proper to order. 
to the circumstances under which the Ses- 
sions Judge is competent to order a commit- 
ment, and as the point is not raised before 
us, I do not think it necessary to “say any- 
tling more on that subject. 
1 think the application must be refused. 
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-° . .. The 11th March 1867, 
Present: 


The Hop’ble F. B- Kemp, F. À. Glover, 
` C. Steer, and BE. P. Levinge, Judges. 


ms 


Misdirection—Acquittal (Judge when 
‘to charge for). — ; 


Queen versus-Greedhary Manjee. 


Committed by thè Deputy Magistrate; and 
„tried by ‘the Sessions Judge of Moor- 
shedabad, on a charge of assembling for 
the purpose of committing dacoity. - 


` Where there i is no evidence against a prisoner, the 
Judge ought to charge. the Jury foran acquittal, and 
not leave the Jury to say whether the prisoner is 
guilty or not. , 


Glover, J.—Tae record of this case has 
been sent up, and from it it appears that, 
with the exception of  Greedhary’s state- 
ment before the-Deputy Magistrate, there 
was no evidence of any kind against him. 


This statement does not go the length of 
a confession. The prisoner admitted, indeed, 
that he had ‘accompanied the dacoits for. a 
short distance, but declared that he had 
turned’ back almost immediately, and had 
had nothing to do with the dacoity that 
afterwards took place, and did not know 
that such an offence was in contemplation. 


If this statement be used against the 
prisoner, it must be taken in its entirety ; 
and it is no evidence, either direct or pre- 
sumptive, to prove that Greedhary ‘“com- 
mitted the dacoity. 


This being the case, the Jury should have 
been directed to fiud a verdict of “ not 
guilty” against this prisoner,- and the Ses- 
sions Judge was, I consider, wrong in 
lenving it to the Jury to say whether Gree- 
dhary 1 was or, was not guilty. ‘There was no 
evidence against him at all. i 


I wouid quash the conviction as being 
founded on a, misdirection to the J ury, and 


] release the prisoner. 


Kemp, J.—I-quite coùcut that ‘there has 
been a misdirection to the Jury in the case 
of the prisoner Greedhary ; his case ought 
to have been wholly- withdrawn from the 
| consideration of the Jury; and the Judge 

ought to have instructed them in unmistake- 


i 


E 


A Orim inal — 





“ever figainst this _ Prisoner, and that it was 
their duly to acquit him. ` 
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` Present: : 


IE useless, to set vid tiie verdict on the | The Hon’ ble F. B. _ Kemp and ` F. A., 


pom of misdirection; and to order that a 
f new tr ial be shad Togarding this prisoner, + for 


» Jury. I, therefore, concur in quashing the |' 
conviction, and in , directing.*the -immediate 
release of the prisoner. ans 

~- @ 
i Shears that the J udge ` did not conet. 


` in- tho verdict against the prisoner, 
he charged the Jo dry, pointing out to hes 
, that, thére wag no legal evidence against, the” 
prisoner; - „and directed them’ to acquit, the” 


yo 


-gonvietion would not have taken place. 





etry ay 


> Die, ia Marek, 1967. 
i Ka cg ia Pie a 

R ‘he Horij F. B. Kemp and F. A Gover, 
ea? ' Judges.” 


Ret e | Aniends—Theft. 


Chooteo Dhow Bharbhonia : versus: Bact 


Sighs Meah and ashore. - TE 5 


i Di 


Refer. ence ider Section 434 Code ‘of 


i pnt oe imingl Pjocedure. 

vt a Z - 

aeg Aon X - ee Jau 
E Arinde cannot be avranted i ina case of thet 


` 


z Glover, J. Lis fins been frequently , ruled 
‘byi this Count that aniiends ‘eamot be awaid- 
:ed ‘in, a case ‘of theft, inasmuch as, trials for. 
“thief: dọ not come ‘under Cepte ky of ‘the: 
„Procedure Code. p: | a - 233 
°. The Deputy Magistrate’ s order ‘Ss. ‘here. 
‘fore, meshed, aid the ‘fine, if realized, ‘will 


-þe given. back to the eomplninant.. ' ` 








1 Procedure. 


T 


“Glover, s, Juges: - X 


`. Criminal Jurisdiction, - -` 


a - Queen versus M adhoosurun. 


Ha. Referred under Beetion* 434 Act XX vof 


1861, ‘and ‘Circular Order No. 18, dated 
the 18th July 1 1863., Sie Coe eas a 


t “ ay telly 


“An order striking off a case on account of ‘the: little . 


: ‘prospect -of bringing the guilty’ parties to trial, -cannot 


i dispose of thg question of contempt of Court arising 


oùt- of the. fact of thg accused having absconded; to 


evade jastice, 


Kemp, J.—Wr: are af opinion that ‘the 


‘proceedings ‘of the Assistant Magistrate, 
| Mr.-Merington, are strictly legal. - 


was not struck. off the file, because. ‘the | 
accused person, Madkodsurun, had. cleared ` 


' | himself of- the crime charged, but: simply - 
:\|,beéause there then appeared to- be: ‘little 


“prospect of bringing the. guilty. parties to 
trial. - Madhoosurun was absconding~ 


property was theréfore attached under -'the 


_-| provisions of Section 184 of the Code of - 
“| Criminal. 
-| within the:time specified-in the proclaination 
-<| of attachment, and an order, declaring” the 


Procedure. -He did not’ appear 


property .to be, at tlie. disposal” of: the 


> -| Government and for its sale after thé expira- 
* I tion of six ‘months, was: issued.” ~Madhoo- ; 
Ysurun then” théught propér to - surrender i 


himself, and be sets up an “alibi, sate ‘that 


he was at Muttra, ‘and’ that. > did, 
not’. abscond or ` conceal hivself: for” 
the purpose of, evadiig “justice. ‘This~ plea 


[the Assistant Magistrate found. to bo not 


proved, and- -ordered the sále of the, property 
‘uuder Section 185-of the Gode of, Criminal 
“The. Sessions - Judge is‘clearly * 
in error in supposing that ‘the or der; -striking 
off the case, disposed of the question of the 
-contempt'of Court arising ont of. the fact of 
Madhoosurun having absconded-. to- evade 
justice. - 


- The case - 


„and: 
evading the warrant of ‘the Magistrate; ‘his 


a 
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The Hth Mareh-1867.- ~ 
Present s . > 4 are 


The Hon'ble F. B. Kemp and F. A. Glover, 
Judges, 


Sections 307 and 394 Penal Code— 
Transportation, - 


Queen versus Bhamour Doosadh. 


Committed by the Magistrate, and tried by 
the Sessions Judge, of Shahabad, on a 
charge of attempt to murder, 


_ Neither under Section 807, nor under Section 304 of 
the Penal Code, can a prisoner be sentenced to 14 years’ 
transportation, the-punishment awardable under those 
Sections being transportation for life, or rigorous im- 
prisonment for 10 years: -with fine. . 


_ Glover; J.—Ir is fully proved that tke 
prisoner attempted to murder’ the child 
Meenoo, and would have succeeded in doing 


` go, but for the appearance of the witnesses 


Nos. 2, 8, aid 4. Itis also proved that -he 
robbed the child of his ornaments, and we 


- therefore affirm the conviction. 


But neither under Section 307, nor Sec- 


_ tion 394, could the prisoner be sentenced ` to 


14 years” transportation ; the punishment 
that can be awarded under those Sections- is 
transportation for life, or rigorous. ‘imprison- 
ment for 10 ‘years with fine. The offence, 


- though comprised under two Sections of the 


Code, was in reality one.and the-same, inas- 
much as the attempt at murder was commit- 
ted in furtherance of the robbery. Lo 


“Had the Sessions Judge sentenced the 
prisoner to the heavier penalty, we should 
not have interfered ; for the crime was of a 
particularly brutal character, and only re- 


‘ moved from murder by an accident. 


‘It appears, also, that the prisoner is a man 


of very bad character, and had only shortly 


-ment for the samé period. | 


before been released from jail after a sen- 
tence of 3 years’ rigorous aaae for 
robbgry. 


Asa Court of A'ppeal, ‘this Court must 


quash the sentence of the “Sessions. Judge as. 


one hot provided by law for the crime of 
which the prisoner has been found. guilty, 


` and; under Section 419 of the Code of Crimi-- 


val Procedure, pass the legal sentence of, 10 


years’ transportation awarded under ‘Section, 


59 Penal Code in lieu of rigorous prigo 


we 
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-Thè 11th Mureh 1867. 


Present: _ = 


ee 


. The'Hon’ble W. S. Seton-Karr, Judge. 


° a 


- Confession. . 
Queen versus Jhurree and another. 


Committed by the Magistrute, and tried by 
"the Sessions Judge, of Patna, on a charge 
of retaining stolen property. 


A voluntary and genuine safai i is legal and-suffi- 
cient proof of guilt. Yn 

Tung confession of Bechoo is conclusive 
evidence against him if it be believed ; it 
speaks «to his having accompanied the 
dacoits in order to. commit a dacoity, and 
to his having „beeu captured, because he 
could not run away as fast as the other s, 
who were young mén. 

I do not quite understand why the Sessions 
Judge told the Jury that the. confession was . 


evidence, but was not absolutely conclusive. 


| The question for consideration was, whether 


the confession wus voluntary and genuine ; 
and, if no reasonable doubt arose on these 
points, the confession was legal and suffici- 
ent proof of guilt. 

As regards the conviction of Jhurree’ for 
retaining the iron pots knowing them to have 
been stolen;* there does not seem to me to 


„bean absolute deficiency of legal evidence. 


The case resolved itself into evidence of 
ownership given by the complainant only, 
and the assertion of Jhurree on the other - 
hand, unsupported by any evidence. > 
_ Ido not ‘find that any one but the prose- 
eutor has positively sworn to the: iron ‘pots 
as those of:'the prosecutor ; but the defento 
isa failure ; and one witness for the prosecu- 
tion does sivear that Jhurree has -no iron 
pot of his owD, ae 

i can diséover nothing in thé Sdusictions 
wrong in jaw, and reject, the appeals, ; 


. the man, they saw. 
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The Jith ‘March 1867.. 


Present: 


e. Aue és 
The Hon’ble F. B. Kemp and F. A 
Glover, Judges. , 


mo `. Insanity. 


Quéen versus’ Pursoram Doss. -. 


Committed by, the Assistant Magistrate, and: 
tried by the Sessions Judge, of Gya, on a’ 
_charge of culpable homicide amounting 


' “to mur der. 


Case i in which the prisoner. notwithstanding that he 
had been convicted by the Sessions Judge, was acquitted 
by the High Court on the ground® of insanity under 
Section 393 of the Code of Criminal Procedure, and 
ending the orders of 


directed’ to be kept-in-safe custody, p 
‘the Local Government to be applie for by the Judge. , 


Glover, J.—THERE can be no reasonable 
doubt, I think, that the prisoner killed 


the deceased Hajjam. - 
rouiid the body flour ishing a lattee, and using 


f ‘abusive and threatening language, by two 


witnesses, who, although . they did not go 
quite close to himin consequence of his 
violent manner, were near enough to.- be 
certain of their identification, and who de- 
pose most positively that the prisoner is 
These witnesses had, 
moreover, the advantage of. seeing the pri- 


` boner again almost immediately afterwards, 


when they assisted in arresting and taking 
him to the Police station after the attack 
and robbery of the Chooliharas. 

Thé men who were attacked by the pri~ 
sioner, and who eventually .with the help 
of witnesses Nos. l'and 2 secured him, corro- 
horate the former evidence to a certain ex- 
tent, and the state of the prisoner’s clothes, 
and hands (covered with. blood) is a further 
corroboration. - 
< It is proved; then, that the prisoner, 
was seeti flourishing’a lattee “over a dead: 


' body covered with wounds and bleeding, 


. 


and that his hands and a turban which was 
twisted round his waist, were covered with 
blood, ` He was arrested a few minutes later 
{in the midst of o violent attack upon a 
party -of travellers).in the same condition,- 
and was, after a hard struggle, carried off in 
custody. I think that this evidence i is sufi- 
cient’ to prove that the prisoner was the 
man who killed the Hajjam, and so far I 
agree with the Sessions Judge. 


“Tie important question remains, what |” 


“was the: prisoner’s state of mind when he 


did so? - 
_ Phe Judge’sopinion of the prisoner fovinea 
from -per sonal observation was“ that thè 
‘prisoner may not 
N 
> 


“ON 


He was seen walking | 


actually be insane, 
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“ still he is eecentric to wdeaies, “He is quite 
“ unable to meet a man’s eye, has a wild and 
“uneasy look, talks rationally enough at 


“ times, and then suddenly changes the point 
“of his talk without rhyme or reason - at- 


| one momeut hei is placid, at another, violent 
| “and abusive.” 


-The Judge also found that tiers waa 
no sufficient proof that the prisoner was. 
under the influence of any intoxicating ° 


| drug whea he committed the offence. - 


He convicted him of the murder, aad 
held (rather inconsistently I .think) him 
to.ke a responsible agent, although, for 
Feasons not given, he considered a Sentence 
of transportation for life a. eufficient punish-_ 
ment.. 

He hns gone, very laboriously into this 


, ense, and has apparently left no means’ ún- < 


employed to arrive at what was - the- pri: _ 


‘soner’s state of mind, but I am: constrained ` 


to differ’ from his conclusions. i 

I may remark in. passing that-the Jaiga 
has. somewhat -mistaken the purport of 
the enquiry into the prisoner's” ‘sanity, , 
by. referring it more particularly ‘to the | 
present state of the prisonėèr, rather than 
to what it was at the time the offence, was: 
committed. No doubt, the enquiry was ne- 
cessary on both points; but the résnlt of it. 
on the former point would only have affect- ' - 
ed the prisoner’s being tried, whilst on the: ” 
other it would determine judgment after” 
trial. As the whole of the evidence, how- - 
ever, is now before this Court on appeal, tle- > 
mistake is of no practical importance. |.’ 

After a careful porasal of that evidence, — 
I-am of opinion that the prisoner: should 
have ‘been acquitted on the ground that, at `- 
the time the offence was committed, he was, 
by reason of unsounduess of mind, inca- ‘ 
pable of knowing the nature of the ‘act ` 
charged. 

I will consider the evidence of the pro- . 
secution ‘witnesses in ordor. 


And, first, 
manner . of. the prisoner 


as to the appearance and . 
when first, seen- 


“by the corpse of the murderéd man, Rugo- : 


nath aud Cawput, witnessés Nos. 1 ànd 2, ‘Bay 
that he was walking about the body: which’, 
was lying on a frequented road through _ 
the jungle, lattee in hand, gesticulating ` 
and using violently abusive language. Wit- 
ness. No. 4 Dhomun‘saw a man (who, froni 
the other evidence, must have been’ thé 
prisoner) sitting up in a tree’ beneath 
which a horse was tied and shoatiig at tha ` 
top of his ‘voice “hush, hush.” The Uhools- 
iburas, witnesses Nos, 6, 7, and 8, depose that 
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Sa Oe : 
after the prisoner had attacked them, he 
broke open their pittara, tock out the 
suttoo, part of which he ate, aud part threw 
away, fixed a pair of earrings which were 
in the box in his ears,.throwing another 
golden ornament (a dhuntee) into the jun- 
gle, and behaved otherwise in an extra- 
vagant--manner, The other two witnesses, 
who came up on hearing the noise, depose 
to the same effect; ‘and~ all add that the 
prisoner- was outrageously abusive and 
violent, and fought them with “his /aétee 
for several ‘minutes before he was over- 
powered. i ’ 
The Sub-Inspector of Police, witness No. 
12, states that, after his arrest, the prisoner 
was “ violent when interfered with, jabbered 
n good deal to himself, and again was rational 
at times,” He adds‘that “ the prisoner did 
“ not appear to have partaken ‘of bhang or 
“ such like drug ; he was sometimes in his 
“ senges, sometimes out of his senses ;” and 
again, “J put handcuffs on him, as I was 
“ afraid- he would commit violence ;” and 
again, “he talked on several subjects to the 
“ people about him, sometimes in reason, and 
“ then he would burst out all of a sudden, and 
“become very violent and uproarious.” . 
This witness also deposed that the 
prisoner admitted to him his having 
killed the Hajjam, stating that, as he was 
sitting up in a tree, the deceased cume 
underneath and grinned at him, on whieh 


he descended and ki!led him with his’ Zatéee.” 


I allude to this with reference ta the man’s 
state of mind only. ar: A 

This was the evidence as,to prisoners 
behaviour at the time the crime was com- 
mitted ; and if appears to mo iuconsistent 
with any other hypothesis than that the 
man was, from whatever cause, mad at the 
time iu question, The Civil Surgeon, Dr. 
Russell, was exuimed on two several oecasious. 
After he had had considerable opportunity of 
observing the prisoner, the gist of both de- 
positions is to the effect that he did not 
consider the prisoner to be of unsound mind 
at present, but that he might be subject 
to attacks of mania with lucid’ intervals. 
Dr. Russ@ll adds :—“I think lim eccentric, 
and he las a haggard and enre-worn ex- 
pression of countenance, —in fact, his physiog- 
nomy is altogether peculiar.” , 


> This evidence shews that, although ec- 
centric, the prisoner is now sane, and was, 


therefore, properly put on his trial; but it ; 
in no way invalidates the ‘evidence detailed | soner the night before the murder. 


above : on the contrary, it rather strengthens 
it. oe a 


et te et panne 


Then, with regard to prisoner’s state bo- 
fore the occurrence of the murder. Ramjoo 
Lall, deposes ‘that, some days before the 
prisoner’s arrest on the present.charge (the 
precise date is not given, but the-time would 
be undewa month) he-was running about 
the village, throwing. stones at the boys’ 
and abusing them ; that hè entered the wit- 
ness’ house, and tried to carrpoff his titie 
girl, and generally conducted himselfstrange- 
ly. Pa 
I may remark here that this witness, as 
well as the succeeding ones, gave a much 
more highly colgred account of the peti- 
‘tioner’s behaviour to the Assistant Super- 
intendent of- Police, who conducted a local 
enquiry on the subject. * They then said plain- 
ly that the prisoner was both insane and dan- 
gerous. The Judge‘has noticed the fact, 
and attributes it to the endeavour of the 
Police Sub-Iuspector to hush the matter up, 
lest he should be called to account for 
allowing a dangerous linatic to go so ‘long 
at large. 

Ram Sohai states that the prisoner at the 
same time and place entered the village 
temple, and flung away all the flowers and 
offerings, threw stones, and abused people 
generally. ` i 

Jugul Singh deposes to the same effect 
as regards throwing stones and abase, and 
adds that the villagers wore much frighten- 
ed at the prisoner, as he was mora violent 
than on former occasions. This witness 
further gives his opinion that the prisoner 
was insane at the time, 

Three other witnesses, Ramuath, Choones, 
aud Beharce, depose much in the saine man- 
uer, ‘They state that, just before the murder 
was committed, prisoner behaved in an ex- - 
traordinury manner, and that they all cona- 
sidered him as ‘ pagul.’” 

Molaput Sivgh deposes to the prisoner 
having came to his house on horse-back (this 
mention of the horse is corroborative of the 
evidence of the first three witnesses Nos, J, 2,” 
and 4, who state that, when they first saw 
the prisoner in the jungle, he had a horse 
with him tied to a tree) in February on 
the day of the murder ; that he did not seem 
mad; bat that he behaved oddiy, sang'a 
great part of the night, and vociferated con- 
gideribly at times, ` This. witness adds that 
he thought the prisoner out of his mind 
at the time. ; - 

The chowkeedar of Korai. saw. fhe pri- 
e was 
! singing und talking lo-himeelf, but did not, 
‘do anything particularly out of the. way. 
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Now; it appears to me impossilie on 
~- evidegce which, 
` was not volunteerèd, asiwonld have. been 
~“ the case,. ` had it been desired to- get up a 

_ease“of “instinity* in favor of. the 

, batrather extracted: from the witnesses’ af, 


‘ter much diffculty; anda lengthened eñ- 


- quiry, to declare that the prisoner, a wander- 
“jing ’ fukeers from / Central - India,- was, 


= when. he eommitted this murder, in such a 


eee of mind sas to know that what “he: 
. was: doing was ‘wrong and contrary to law: 
= It seems clear that, before it’ occurred, 
Pursornm -was considered, insane by. all 
. who knew, or say him; and 
_ time of ‘the ‘murder itself, his acts were 


` those of a mai eithef insane by the act of 


' ‘God, of who’ had made himself insane by 
- the use'of intoxicating drugs. 
` = proof of ‘the latter contention. 
' evidence .is against the supposition that 
the- prisoner, “when arrested, was “under the 
„influence ` of ganja or- any similar drug. 
That he may be save now, and that he may 


hereafter ‘remain «so, , is . provable. but that- 


“has “nothing. to do with the question. 
© . I would ‘acquit the prisoner of the charge 


of murder, as also. of the charge of’ robbery 


‘of which he has been convicted in another 
"* lease, that of the Chooliharis adverted’, to in 
the course óf thes, remarks, and of which 
the” evidence is put up wita this . record, on 
:, the ground. ‘of insanity under .Section 
_ 893 Code of Criminal Proéadnre, and, would 
- direct.that, under Section .394 of the Code, 
“he be kept in safe custody until the orders 
«of the local, Gover nment, whith the Sessions 
Saye should apply ‘for, be obtuined regutds 





_ ing him. . f 
22 Kemp, J J—I ren tirély,eonsui: a hee 
= T ‘The 11th March” 1867. S i w, 
Present: : on 


‘The Hon'ble J. P. Normah and ° W. 8. 
: Seton- Karr, Judges. = 


| Witness (accused. ‘person discharged 
by Magistrato for want of evidence). 


+ Queen-versus, Behary Lall Bose: > 


the Officiating Sessions Judge, of Jessore; 
on a charge of abetting the fraudulent 
use as genuine of a for ged document. 
There ig: 
who has been suspected and charged with. an . offence, 
but discharged by the Magistrate f for want of evidence, 
being : afterwards admitted as “a “Witness for the 
prosecution.. =. 5 >a spis S Re? Be, 





this |`: Norman, J.—Tae prisoner has beet ec con- 


it must be remembered; -| 


-of a chittah. 







pr isoner, r 


that at -the 


There is-no | 
Indeed the 


` Committed - by the Magistrate, ànd tried by Y 


no law or principle which preventa,e «person : 


vigted‘on a trial held by, the Sessions Judge 
of Jessore of knowingly used.a forged copy 
The Assessors vould have 
acquitted him. ee : 

. It was proved that the prisoner, “obtained 


the copy of a chittuh from: the Office of the” 


Collector fronr ‘the writer, thereof}. one Gree- 
dhur Chowdhry. Chunder Coomar. zhas 


‘proved that he examined -it before ` it left 
“the office, and that, when he did go, - the - 


words: interpolated’ © Da.Dinonath” in- one 
place, and “D Dinonath” in another were 
not in it. 

» The prisoner delivered the dooa io his 
fathar Ram Lochun, who gave it to, his ~ 


“vakeel for the purpose of filing it -tn -the 


Moonsiff’s Court im a suit by Ram Lochun’ 
against Dinonath. The vakeel states: that, 
when he received the copy of the chittuh,- it’ 
had on it the words“ Da Dinonath,” whieh’ 
were those which made it PROMS -a8, evi- 
dence for his client. . 3 
«The Sessions Judge has acquitted- T 


Loehun of the forgery, 


The question really is whether there is 
sufficient evidence that the forgery was 


ment was used by him knowing it was: forg- 
ed. An inspection of the document shews 
that, if not actually forged by Greedhur’ or 
any: ‘of the amish of the Collector’s office, 
it must at least have been prepared for the- 
purpose of being altered, a space having been 
left in the copy, which appears not-to exist ` 
iu the original, leaving room for the words 
s“ Da Dinonath”’ to be written, in... ‘Behary ` 
Lall. gives no evidence, to, shew. that, when. 
in his possession, the words ec Da Ditioniath” 


| were not in it. There appears no reason why 


he would have applied for a copy of the 
chittah, unless these .words -were fo be in 
if; because it does not appear that, without 
these words, it would have ‘advanced the -: 
interest of the plain tiff. The, Judge, observes 
that Ram Lochun is a-feeble ‘old man, 66 years 
ofage. Behary Lall is his son “and heir, aud 
took an active part in managing his suit 
for him. 

The Judge observés, too, that has interest. 
in the snit- was as strong ‘or Raul as “than 
that of his father.’ 3 


We think, therefore, that | itis pre alan 


-Iy shewn that the forgery must have been 


contrived - before: fhe doctiment came into 
the hands of Ram ochun. “The fact that the 
prisoner handed the document. to -his fathér 


.* 


committed by Behary Lall, or that the doeu-. . 


to give to the vakeel will “not avail’ thé pri~“ t 


soner, because he does not Àitempt, to Prove 


m 
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Ante handed i$ over in 
sin ‘which lie received-it.. He, ànd-not. the 
Collectorate amlah, kuew what -it wais. he | 
-required ‘to prove’ the Moonsiff.’ ' He, -and | 
`. not they; had an interest init, and- would 
derive a: benefit from the: alter ation. ‘of the 
document. We think that.the only reason- 
able inferénee from the fact is /that. the do- 
- enment: must- have; been for ged while under 
his contiol, or at least.at his instigation, -7 
Mr. Jackson. attempted to argue ‘that the 
evidence ofGreedhur was not admissible, 
because, he had been at one time charged 


before the Magistrate as an accomplice, and. 


* chad neither been acquitted nor. pardoned. 
We think that there is absolutely’ nothing 
in the point: There is no law or principle 
which prevents a person who has been sus- 
pected and charged with.an offence, but ,dis- 
charged by the Magistrate for ,want of 
evidence, being afterwards ndmittod` as n 
witness for the prosecution: Greedhur would 
probably. have rejected Än offer of pardon, 
for it would have ruined him. He ‘oould 
wot have been . acquitted, for he was. never 
committed for trial.’ . 


The 18th March 1867. 
i ` l Present sa : 


The Hou’ble W. S. Seton- Kar i 
Shuimiiconath Pundit, Judges. 


S Witnesses (Sxeiuiiation of Prosecut- i 


or 's)—Acquittal of prisoner... 


Queen ver sus Sr eonath Mookopadhia snd” 
i others, 


Referred under Section 434 “Act XXV of} 


1861, and ear ` Order, dated 15th | 
July 1863, No. oe - 


A Magistrato cannot dècide the case of a přaísoutor 
without examining his witnesses. If, upon such trial, 


the -sime ‘state | 


| proceediugs*in | 








$ : gi s 
- The. “Magistrate, after- be -has ‘tried the 


| Prosecutor’s: ;case properly, may, if he finds 


that the prosecutor has no right to Sring a 
‘crimival charge at ‘all; decide so ; but, in that 
case- the prisoner must bg acquitted o on that 
ground, 


= . 
ao 8 





The 18th Mareh 1867, : 


a” 


Present: >» 


“The Hon'ple W. S. Seton-Karr mid 
“ Shumboonath Pundit, Judges. 


Irregularity—Sentence - against pri- 
> soners vot present—Disputes about 
water- -rights. — 


aeaa by Mr. W. Anike; ‘Sessions Judge 
of Patna, dated the 25th Febr uary 1867. 


Queen versus Ramun ane others, 


“A sentence of imprisonment by’ the Magistrate waa 
quashed as against those prisoners who were not present 
and had not been heard in their defence. 


In deciding a dispute as to a. right of water, the 
Magistrate must’ fullow strictly’ the course pointed 


out by ‘Chapter XXII of the Code of Caneel Pro- 


cedure. 
; Pad 


Case. —UNDER Section 434 of the Crimi- 
tal Procedure Code and Circular Order No, 
18, dated 15th July 1863, I bave ihe honor 
to submit the’ records of the Magistrate's 


the case of Ramnath and 
others, convicted by Deputy Magistrate” 
, Syud Azum Ovddesn Hossvin Khan, C. S. L, 

of the offence of being < members of 


an 
unlawful assembly. 


A , charge ` was preferred by Doolar 


“he finds that the prosécutor ‘has no right to ‘bring a | Mahto against Dusputh Mahto -and others 
- criminal ‘charge; he’ should acquit thé prisoner,on that | of tioting,. the cause of the- rivt being a 
ground, 4 | äispuioa about watèr rights.” On, ‘behalf of 
Pundit, JWE a agree - with, tlie Sessions g the accused, one of whom appeared i in per- 
Jel in holding ia the ote ate should ` son, ‘and two’ by inooktear, ic Was, pleaded 
not havedecided the case of the prosecutor. | th t the had: : 
‘aright-to the us 

without examining his witnesses., The order | : , E se OF thie ator, 
'-of the Magistr ate must, therefore, be quashed, | p whieh: ‘the prosecutor alleged” that’ they were 

_ and he must re-try: the case of the prosecutor. unlawfully. and forcibly appropriating. 


a~ 
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Five of the persons summoned did not, 
as far as the record shows, put in an appear- 
nice. The Deputy Mayistrate recorded the 
examination of one of the accused only, 
namely Dusruth, who was in personal 
attendance. After eompleting his enquiry, 
he came to the conclasion that no actual 
violunce had beencommitted, but that the 
accused had no right to the use of the water 
as claimed by them. He does not state spe- 
cially of what offence he found the accused 
guilty ; but.it is clear from the terms of his 
decision that-is was of being members of an 
unlawful assembly, he sentenced all the 
parties summoned to, a fine of- rupees 10 
cach, and in default of payment to a week’s 
imprisonment. The three persons, who were 
present personally or by agent, paid the fine. 
The ense has been brought before me under 
Section 434 of the Criminal Procedure Code 
on two grounds : firstly, that the sentence, as 
aguinst those not present aud not put on 
their defence, is illegal ; and, secondly, that a 
finding as to the right of irrigation has 
been improperly reco: ded, 


On both grounds I think the pro- 
ceedings are open to objection. I called on 
the Deputy Magistrate to explain how he 
had sentenced persons unheard, if, as repre- 
sented by the petilioners, he had actually 
done so; and why he had passed n sentence 
of imprisonment against those who were 
not personally present, As the fine had 
been pnid up by the mooktears of the two 
persons represented by agent, this latter part 
of his order has become immaterial iu the 
particular case. In respect of the sentence 
on persons wholly unrepresented, the De- 
puty Magistrato has submitted an explana- 
tion, whieh I hold to be insufficient. I have 
no doubt that he believed thatethe parties 
were before him, but there is no evidence 
that they were 80 ; and it is clear that grent 
laxity must prevail in his office when there 
is no means of ascertaining from the olfice 
records or the record of the case, whether 
accused persons have attended in answer to 
a summons or mot. I think it must be held 
that these persons have not attended, and 
that the sentence as agninst them is wholly 
irregular. These persons are named Ram- 
nath, Dana, Rajaram, Pertab, and Munraj. 
I propose that the sentence on these men 
should be quashed ; and the Deputy Magis- 
trate directed to re-summon them and take 
thei# defence, and pass such legal order ss 
may seem right in completing the case. In 
respect of the two represented by agent, 

j Ram Lall aud Khooblall, although the nature 


y 
of the defence js not recorded, I do not 
propose any interference. Chapter XV of the 
Criminal Procedure Code does not absolute- 
ly require that the examination of the 
necused should he recorded; and it is evident 
that their defence was substantially that 
they had a right of user; and that as to 
them, there has been a fair and camplete 
hearing, and not a legal order within the 
Magistrate's competency. 

4. On the second objection taken, I 
think thar the petitioners are right in so far 
as that no proceedings were instituted under 
Chapter XXV of the Procedure Code ; and 
as the finding is not that the naceused acted 
in defence of a right or supposed right 
which was being invaded by the opposite 
party, but that they assembled in a large 
party to enforce a right, the offence of being 
members of an unlawful assembly is altoge- 
ther independent of the existence or non- 
istence of theright, the finding as to the 
right to use the water was unnecessary and 
irregular in form. T propose that this finding 
should be absolutely quashed, leaving it to 
the „Magistrale to originate a proceeding 
under Chapter XXII in dne form, if he 
considers the same necessary. 


The Judgment of the High Court was 
passed as follows by— 


Seton-Karr, J.—We concur with the 
Sessions Judge. 

The administration of the business of his 

Court seems to havebeon conducted’ by the 
Deputy Magistrate with much iaxity. We 
annot conclude that the five defendants, 
whose cases are referred to ns, were really 
present. in Court, and we set aside that part 
of the Depaty Magistrate's order which 
refers to them. he Deputy Magistrate 
will summon these parties again, and will 
take their defence aud evidence if proffered. 
If the parties desire it, they should be 
afforded an opportunity of cross-examining 
the witnesses for the prosecution. When 
the trial has been properly held and com- 
pleted, the Deputy Magistrate will then 
pass such orders ag may be proper.- ry 

We also quash.that part of the Court's 
order which relates to the right of water. 
If the Court intends to decide this point, 
it must follow’ strictly the course pointed 
out by Chapter XXII of the Code of Criminal 
Procedure. 

The order relating to three of the defend- 
ants, as noticed by the Sessions Judge, will 
stand good. : 


1867.) > Criminal 
The 19th March 1867. 
Present: 


The Hon’ble W. S. Seton-Karr and 
.Shumboonath Pandit, Judges. 


2 


Penal Code—Punishment, 


Queen versus Hossein ‘Ally. 
Criminal Jurisdiction. 
Case revised under Section 405 Code of 
Criminal Procedure. - 


Where a prisoner convicted of murder, against the 
opinion of the Assessors, was sentenced to transportation 
for life, the High Court reduced the sentence to 10 years’ 
rigorous imprisonment, remarking on the severity of 
the Penal Cole and on the necessity of administering 
it so as to make it apply to the various gradations and 
degrees of crime in this country, 

Seton- Karr, J.—Tuis case has been called 
for by the Judge in the English Depart- 
ment, and has been’ laid before us under 
Section 405 as a Court of Revision. 

The case has been very fully explained 
by the Sessions Judge, and the whole of the 
facts are to be gathered from his judgment. 

The Judge has convicted the prisoner of 
culpable homicide amounting to murder, 
against the opinicn of the assessors, and has 
sentenced him to transportation for life, 
giving good. reasons for uot passing a capital 
‘sentence, 

The main facts do not really admit of any 
doubts. Itis proved that, on a particular 
day, the prisoner, who for some time had 
been sifting in the verandah with the de- 
consed, suddenly, and under the influence of 
an hallucination as to intrigues on the pri- 
soner’s part with his female,relatives, jumped 
up, and cut the deceased across the neck and 
on the arm, with a weapon which the deceased 
was using at his work. , f 

The wound on the neck was certainly 
very severe. The weapon used was a dao, 
evidently sharp and somewhat heavy. The 
provocation was nought; aud that death 
ultimately ensued from the wound in the 
nesk, there can be no doubt, although it 
seems tolerably clear that the case of the 
deceased was mismavaged, and that with bet- 
ter trgatment he might have lived. I do 
not, however, think that the Judge is right 
in saying that the second wound on the arm, 
a slight one, was evidence of an intention to 
cause the death of the deceased. No. doubt 
it is possible fairly to argue that the Judge 
is strictly and legally right in convicting 
for the highest offence known to our law, ` 

But had I been presiding at this trial, and 
charging a Jury or Assessors, Tshould have 
much preferred charging for culpable homi- 
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cide not amounting to murder, or even for 
grievous hurt. The evidence, to my 
thinking, would fairly bear out a convittion 
under the latter part of Section 304, viz. 
thet the “act was done with the knowlege 
that it islikely to cnuse.death, but without 
any intention to cause death,” &c. 

‘In this view of the case, as n Court of 
Revision, we may, under Section 405, satisfy 
ourselves as to the legality or the propriety 
of the sentence or order passed, and in this 
case I am not satisfied on either point. I 
am of opinion that, in the words of the law 
quoted (405), “the sentence passed is too 
severe.” g 

The Penal Code is unquestionably one 
of great severity, andit should be adminis- 
tered by us soas to make it apply to the 
various gradations and degrees of crime in 
this country. I cannot class the crima of 
which -this ` prisoner has been found guilty, 
though a’grave one, in the category of those 
which are the highest of crimes, and to 
which a punishment only short of death, 
and to many natives, equal in severity to. 
dénth, is meted out. - 

I would, therefore, convict this prisoner 
under the latter part of Section 304, and 
would sentence him to 10 years’ rigorous. 
imprisonment. 

Pundit, J.—1 agree in this order. 





The 20th March 1867. 
Present : 


The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. - 


Discharge of accused—Witnesses for 
the prosecution. 


Reference from Hooghly under Section 
484 Act XXV of 1861, and Circular 
Order No. 18, dated the 15th July 1863. 


Dinonath Gope versus Snroda Mookopadhia 
and others. | 
A Magistrate ought not to discharge an accused 


without taking the evidence of the witnesses for the 
prosecution named in the petition of complaint. 


Kemp, J.—Tuse case is returned with 
directions that the witnesses for the prosecu- 
tion be examined, and the case disposed of, 
The Joint Magistrate was wrong in discharg- 
ing the accused who were charged under Sec- ` 
tions,379 and 447 of the Iadian Penal Code, 
without taking the evidence of th® witnesses 
for the prosecution who were named in the 
petition of complaint. 


E “setù: Karr, J 


Criminal 
a A 2 
ate - The-25th March’ 1867. 
T LAN Present : i aar 


Phe Hon’ ble F. B. Kemp and w: s. 
J pe Setdn- Kair, Judges. . ere i 


“sait (Confiscation anid release .0 of). 


7 "Criminal. Revisicnal J urisdiction, : 


Tee ‘Criminal Revisional Firisdiotign: 


-r 


“Revised under. Section 404. ‘Code of | 
: oe Criminal Procedgire. om 


~" Queen versus Boidonathi ‘aad. others, 


"By Section 18 Act vo of 1864, ‘att, net being eon- 
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The 25th March 1867. 


` Present : Š i he oe 


The Hon'ble L. 8. Jackson and F.. Ae 


‘Dacolty—Sectisn 511 of Ponal Code. f 


we 


zU 


~ Where a prisoner was found guilty of an attompt . at: 


veyed . by. ‘the route” and to thé place’ prescribed in ‘the dacoity under that Section, and of causing grievous, ‘hart - 


of ‘Feleasing any such’ salt is vested in the Board of 
Revenue under Section 89, and not in the Magistrate, j 


Ar 
` 





before, us for’ an expression of our opinion.|: 


-by the Deputy Magistrate and the Sessions |; 
J üdge i in regard to the release ‘of the’ salt. 


-. asto the correctness ofthe law laid down |" 


: rowanria, ‘becomes’ absolutély confiscated. The power in such’ attempt under Section 397, and a sentencé. of, 8: 


years’. “rigorous imprisonment was "passed on him, - “the” 


j finding was amended by striking out “Sections ` 297 
;— Tus case only comes vand pi” and substituting ' sid Section 395.” 


` i 
Jackson, J.—Tuis case has been called. 
for, by the Judge in the English Depar tment, . 


on account of the discrepancy. between - the ce 


(Vol. Vit. z 


Soi versus Koonee. ` . im a | 





Oat -opinion is sought for a8 a guide ‘for the finding of the Court of Arosio, and. the . 
“future, and not with any reference to the Sentence passed. © 4 


“release of the salt in this particular instauice, |: 


which bas become final. ` 


“The Judge finds the prisoner guilty of 1 au 
attempt’ at dacoity under Section 611 of the’ 


“We think the views of the T Judge | ‘Indian Penal Code, and of causing grievous- - 


. "erroneous in law.. ‘By Section 18 of ‘Act VIL “hart i in stich attempt under Section 397, 2nd; 


of 1864,- salt, not being conveyed by the route| Passes a sentence of 3 years’ agorota im. 
sand to the place preser ibed in the rowanna, ‘prisonment. i ea 


becomes absolutely confiscated. S AEE SAN 
the | found guilty. of committing: dacoity’ and. of 


~The’ other. Sections relied on by, 


It is clear that, if the prisoner had baon 


. Sessions’ Judge, especially “Section 29, we |:c2ùsing grievous hurt at the time of com- . 


think, refer to salt actudlly contraband, 7. e. 


mitting it, or of attempting to commit dacoity’ 


„unlicensed; and, 23 we read the Section; it | being armed-with a deadly wéapon, it would. 
` does . not" ‘apply to this - particular -kindof -have been imperative, under Section 397 .or_ 


of ‘its Wrong. destination, re 


_ galt which was merely confiscated by reason Section 398, as the case might ‘be, to pass “a. 


sentence of not lessthan 7 years’ imprisonment. ' 
The latter finding would apparently have been: 


In’ this view. of the case, the power of |-borne out by the evidence ; but the . Judge 


by. ‘Section: 39, 
‘arate, i 


‘Ta. “future, ‘then, salt’ ae under slnitlae 
_ circumstances, must-be held. by the fact. 
“of. seizure, to be confiscated, and the release |. 
of. ‘any., such - -galt would ‘be, _a question for. | 
the “Board of Revenue ‘under Section BI. 


vA. ‘copy: SF our - -ruling should go to, "the: ‘direct, that the finding be amended by strik- 


- release is: vested - in. the. Board of Revenue has not arrived at either of those two. find- 
and „not: in tie Magis- |; ‘ings, and consequently the case does nog fall 


within either of the two Sections; but, “under - 
the terms of Section $91 Indian Penal Tale 
the case was one of dacoity, and Section: Sll- 
‘does not apply. ; eaa 


aM = 
r 


We, therefor e, not disturbing the sentence, : 
oF” rigorous , iinprisonment , for. ‘three, years,. 


Sessions Judge of Chittagong; for communi-.| ing.out the words “-Sections, 397: and: 51D, 


cation tohis. ‘subordinate. Me EY tae 


a g M nae 


and substituting the words “ Section. 395." 


s 


x 
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: J rooddeen ‘running away.; ,-thatalthough ity was 


dark, ‘he knew him by his gait, and, ‘asked 
“him where he was going, -to- which efquiry 
Monirooddeen answered “home.”. ^ 


1867:]. <. Criminal , 
<, The-28th March 1867; oa 
o -Present i ae 
- The Hon'ble L.'S. Jackson and E A ic 
Glover, Judges. = ee 


Hixamination of accused — oorun 
| —Section 114 of-Penal Code. Joss 
Queen versus--Mussimut Niruni and. 

3 -. Monirooddeen... < >. u 


Committed by the, Magistrate, “and tried- = 
` the Sessions Judge of Packer geeys: ona 
charge of murder. 


Before criminating a_ man- upon his own statement 
under examination, it is necossary to see that such: sthte- 
ment has been ‘deliberately made and recorded; that, |’ 
‘after being recorded, it has been“ shown or read ‘to the 


Accused; -and that the examination has been attested by | 
the signature of the Magistrate following a certificate to i 


be given under his own. ‘hand. , 


In order to bring a. prisoner ' within, Section 114 of || 


the Penal Code, it is necessary : ‘first to make out the 
Gircumstances which constitute abetment, so that, 
tif absent,” hé-would-have been “liable to be punished 


as an abettor,” and then to show that he was also „pre- ' 


sent when the offence was committed. 

Jackson, J. 
Court of Session, at: Buackergunge ‘for con- 
firmation of thé sentence of death: passed 
upon Mussamut Niruni and Monirooddeen 


for murder-dnd abetment, the abettor being’ 


present when the murder was committed. 
‘The murdered man.‘was the husband of 
the female prisoner, who, it appears, “had a 
criminal- intrigue with Monirooddeen, and | 
likewise. with’ one Jolirooddeen, ‘who also 


_ Was tried for abetment of the murder, but 


was acquitted. ` : 
The fact of the. -intrigue between the 


wife and each of, these ` two men is clearly. 


proved. 4 

-It is ald prove i that, onthe evening of the 
“gurder after dusk, Nirunj was: heard to call 
out, “ come quickly; ” and some of the neigh- 


-bours-going to the house ‘found her -standing 
by. the body of her husband, who was’ ‘lying. 
‘dead with’ a - wound 
severing the head.from the body, and mani-' 


in his. neck, almost 


festly inflicted with ù bais (an axe or adze) 
which wns ‘found close at hand bloody ; 


broken part of .one of Niruni’s ‘lac, bracelste L 


was. also found. on the spot, and after a, 
first genial she admitted to the neighbours f 
that’ she had killed her husband, and: she, 


: after warda, ‘stated that ‘the’ ‘pracelét. had’ been’ 


Sise a 


broken in: the act of étriking the blow; - 
- Monirooddeon, it, appeara, is, married - “to 
the. sister of decensed,, and used, to live in 
the anme “dwelling. zd . 
One of the, Wittiesses (Budhim) stétas that : 
ag “he: went ‘on’ héaring ‘Niruni’s:: out-cry 


towards the house of deceased, which is about-;- 
100 -yards -from hig -OWwD, ‘he. saw: Monis- 


—'Tuis-is a reference’ ‘from: thel. 


The: examination ọf-Niruni and, that of 
Monirooldeen’ before .the: Magistrate have 
_ beén accepted as evidence . ‘by the Court of 
Sessions. 

‘Tlie former States that: lier husband hav- 
ing comeʻin after a walk, Monirooddeen and 
Johirooddeen proposed to’ her to go with 
them for the purpose of criminal intercourse ; 
-that she ‘declined ;-and: that Monirooddeen 
„put the axe in her band, and on his persua- 
sion, she struck her husband one blow -and 
he fell to thé ground. >» 

‘Of the latter, the J ndge’ says “u Monirood- 
“ deen also confessed before- the Magistrate to 

“having been ‘present -when’ the: blow ‘was 

“ struck, but he denied giving Niruni the 

axe, saying that Fohirooddesn had” done 
se 80.” 

. Now the. fact i is that we find atnong “the 
papers sent up by the Magistrate something 
which purports to be the examination of 
“Moniroodden. The question put to’ him is; 
“ Do you wish-to say anything ?” Answer— 


“On Johirooddeen ‘putting the axe into’ 
“the womans hand, she struck Bulai a 
4 blow, with. the axe. Í was behind the 
“house. I did not tell Johirooddeen .to kill 
* (Bulai).”, 

“Thén follows å siguatute ‘in:- Bengalea 
purporting to'be -that of Monirooddeen, and, 
an irregularly-shaped mark or figure in a 


' a signature. by some English Magistrate; and 
the Joint- Magistrate’s seal. ‘There is a 
‘note in ‘Eaglish of the’ samé ‘examination, 
not signed, but ‘apparently taken by the 
Joint Magistrate, which varies in- some de: 
‘gree ‘from the foregoing. 

By ‘Section 366-of the Code. of Criminal 
Procedure, it is:énacted that— ` ‘ 





“.beforé:the ‘Magistrate shall be given in. 
(© evidence-at the trial. The attestation of the’ 
“ . Magistrate shall be sufficient -primd facie 
|: “proof of suclexamination, aud sich, attesta=. 
e tion shall be admitted without: proof -of 
f 
bs 


‘f- 800, reason to; doubt. its gonuineness,”- s TAS 
What o tbe- -examination of the“ ‘néeused ` 


i trate” are, may- .be séen by reference , fo" 


subject. . 


“ I have an intrigue with the. wife of Bulai. ” 


diffèrent- -iuky.which may be the rudiment ‘of | 


| - “ The-examination of the: accused person- 


“the signature. to it, unless the. ‘Court, shall . 


' person” and “ the: attestation: ‘of. the "Magis." 


Section. 203 :which is -very explécit- on tha; à 
-It “provides~that-the ** examina: . 
: «tion of the accused.including every; giess. ` 


„e 


pS 
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‘tion put tohim, and every answer given 
“by him; should . be recorded in: 
*an@ shall beshewn or read to him, and 


“ he shall be at liberty to explain or add to. 


`a hig answers ; and when the whole is made 
““:conformable,to’ what he declares is the 


“® truth, the examination should be attested by 


“ the signature of the Magistrate, who sliall 
a certify” under his. own hand that jt was 
“ taken in his presence, and in his hearing, 


“ and contains accurately the wlole of. tlie ; 


.““ statement made by the accused person,” 

aod special directions in ‘the case ‘of a con- 
fessing ‘prisoner are given inņ the 203rd Sec- 
tion: 


pr egent case. 


This is very far from being a “technical 


sobjection. - ‘It is obviously necessary that, 


“before you can criminate a man upon his own 
“statement under examination, you should -be 


satisfied that such statement has been -deli- 


“berately made and recorded ; that, after being 


recotded, it has been shown or read to thé 
accused, so'that he might be assured that his 
words: have been correctly taken down ; and 


it ‘is proper that these important circum- 
-stances should be attestéd by the signature of 


the Magistrate following the cer tificate men- 
tioned in the Section above quoted, which i is 
to be given under his own hand. 

The: 366th Section. indeed provides ‘that 
the examination of the- accused shall- be 
given iu evidence at the trial, but- this refers 
-to an examination as directed ‘by law, and not 
to any irregular. paper which a Magistrate 
may substitute for the “ oxyinifation ” in 
proper form, 

` This piece of evidence, Being rejected, we 
have nothing against Monirooddeen, but ' 

I. The fact ‘of his being one of two 
persons ‘who had an illicit connexion with 
the ‘wife of deceased (who was his own 
wife’a brother). ‘ 


© IL - The statement of one -witness Budai i 
: there is other very , ‘sufficient evidence ; her. 
‘| crime, is of the wery deepest dye, and ab- 
j solutely. without any circumstance , of ex» - 
l tenuation. 


- who says 'that-he saw Monirooddeen running 
away from the-spot. {4 = 

It must be observed that it appeniré “from 
the evidence of the next witness Dudhin | 


that‘ he aid Budai’ went to the spot at the | 


. same time, and that he, Dudhin, went to the |: 
liqnse ‘of ‘deceased ‘on, bearing the outéry of 
Niront whch she ‘mada about I-dund. or 
20 minutes after~ the witness had . -héard 
Bulai (the deceased) exclaim “ O ma.”. -This, 


full; 


We do ‘ine: think it, proper to admit as 
-evidence against 1 the.atcused an examination 
‘which appears to have been recorded with 
‘such. utter ‘disregard of the forms. pře- 
scribed by. law as that. of Monirooddeen i in the 


„that it be carried into effect. 


See ee 
tio’ doubt, -would beon his receiving the 
blow (only one was struck). 

Therefore, if it. be granted that this” ra- 
cognition -of the prisoner running away on 
a dark night (it was apparently before the ` 
moon had risen) can be depended upon, for’ 
it is not stated-at what distance the witness 
saw the person whom hé declared to be 
Monirooddeen, nor was his.evidence’ closely 
sifted: on this point; it only results that 
Monirooddeen „was seen running from the” 
house nearly half an hour after the deceased: 


‘had received his wound, 


The Court of Séssion’ has not eonvinied 
this prisoner ‘of: the, murder, but ‘of abet- 
ment and being. present at the commission 
of the murder so as to. make him liable 
(under Section 114 Indian Penal Code) to 
be deemed to _have committed the murder, 
It is clear that, to bring the prisoner. within 
this Section, it is necessary first ‘to ‘make 
out thé circumstances which coistitute abet- 
ment,- so that, “if absent,” he would lave ` 
been “ liable to be punished as an abéttor,” 
and then to show that he was algo present 
when the offence was committed.: 

‘Now. we find no evidence of any fact or 
facts which would. amount to abetment of ` 
either kind. The only fact really in evi- 
dence against the prisoner would support a 
ease of: suspicion, not of the strongest kind, 
ngainust the prisoner Monirooddeen, that he i 
had himself committed the murder, if we | 
had not the admission of Niruni herself, that 


-the deed was her own. 


The whole case for the prosecution appears 
to point to Monirooddeen as a principal offend- 
er and not a mere abettor, but he has not 
been convicted or even charged as such ; and. 
whatever may be the inclination of our minds 
as a matter of private opinion, we cannot 
now direct the prisoner to be tried on that 
charge. 

te follows, we think, that the conviction 
in the case of Monirooddeen must be annuil- 
ed, and that we must acquit him and order 
his discharge. 

As to Niruni, the examination is similarly 
informal -and inadmissible ; but; agninst her, 


We are obliged to confirm the sentence 
of death passed in her case, . and ‘to’ order í 


ner 


We -think it- ‘unfortunate ‘that the Court 


of Session should ‘not have noticed thè i irreg: 
ularities to- which we have adverted in the. 


preliminary investigations =. | a) 


„after mature consideration, we donot think 


where the false statement was to stop:the prosecution, 


' dence in a stage of ad udicial: proceeding.: i 


SEWOBRE - that. I never mentioned the mame Of other’ woman, ~ 


pow, Wate. Ao. hosel go epee 
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proceedings of the Committing Officer; jad. we |. single. Chawboy ‘before’ the: Police at all. 
desire that a copy‘of these. observations may'| I.swear: ‘that’ I-never identified Deo or Ram 


-bo sent by.. the Judge to the Magistrate of:| Delawar' 7 “OF sien TETA PNIS the 


the district- for communication to thë Joint |: ‘Police? e Ena 
Magistrate, and to šuch others “of ‘his subor- i 
dinates as thie Magistrate may, think Jecoss, : 
Barys HE es RET E E E E 


È 


“The object of the- false “statement, , as. -àp 
pears from. the:finding of the: Sessions Judge, 
„Was to. stop: the. prosecution, of the Chow- 

If any failire'of jostice-has takon placa’ in "beys, who are Brahmins, jon n charge of, riot 
the present. instance ‘through the escape of |' of dacoity ` and. murder, The prisoner has 
a person: really guilty, that. will be mainly. | been senténced to three years’ rigorous im- 
owing to the--want- of -care evinced by the: prisonniént, and a fine of. 50 rupees. The 
Joint! Magistrate who was. entrusted with the conviction appears quito correct, and I see 
`| no reason to interfere with, the sentence. 







~ It-has'beon a matter of consideration with| I-dismiss the appest. The cases of Bair 
us, whether, under the authority vested | burn Misser, Chain’ Misser, Mohabeer Misser; 


‘in’ us ‘by Section, 400 of the - Procedure and- Jani-Dhobee, _ ite, “in all respects, similar 


Code,’ we should direct additional evidence, | to that of Bhairo’ misser, 
such for instance as that of Jobirooddeen, ` 
who has been acquitted, to‘be taken as 
bearing on the guilt of Monirooddeen + “but 


‘The prisoners. -were properly committed 
by ‘the Magistrate. on separate charges, each 
man’s fitse-sfatement forming a distinet and 


that such a Gourse would now be productive separate offence. They were tried all toge- 


ther, course which was in-this case pros. 
et my advantage, anid’ we make np farther bably- -convenient,.and by which. I do not see 
ander i in. the matter.. - BY Sik “a 


` | that they- have Beer, in. any . manner, preju- 
as diced. ` : 


.I dismiss their sped, ads 





The Ist April 1867; alee 
i 7 Present: i 


The Hon'ble. J. P. Norman, Jidge. i Le 





nae The sth gee 1867: 
e C. Present: ° 


False Evidenco—Separate charge. ft ecw eel 2N 
- The Hon’ble F, A. Glover, Judge. 


Queen versus Bhairö Misser: and others: 
om cheating—False personation ~~ Abet- 
Committed by the. Magistrate. and. tried sby, . ment, 


the Sessions. Judġe, of ‘Shahabad, on a’ 
g charge of giving ’ false evidence in a, stage: ane 
“of a Judicial procéeding. ; Committed by, thé. Magistrate, and tried. by. 


Ques verstis Dhunput Ojhad. 


the Sessions Judge, of Sariin on q charge 


“A éonviction for falie evidence was upheld'in .a: case ||” 
of abetting false personation. 


of certain Brahmins on a charge-of ziot or dacoity, and] man 
murder, ; : E i -Where a person represented a girl to be the daughter 


oe : * -I| of one ‘woman when she was within his knowledga.the 
`The „commitment and trial of. several persons soni daughter of another woman,—HELp_ that he was: guilty 
zepanate charges, each man’s" atateniong forming Al of cheating by personation, under: Section 416 of tha 
Aiatinct ofenoe, approved. -Penal Code, andıthat it was unnecessary. to Pring 2 
Section 109 zelatingìto abetment& 2 |. - 
“Tar evidence is ` perfectly clear “ againgt 
the „present, appellant that he represented - 
the-girl to be the. daughter ‘of, Sona aud of 
| good family, she . being all thp. time fod 
“Dhe:false atatement was as follows: =“ SI withinzhis knowledge the ARNEE D of. ana, 


„Tire prisoner Bhairo *Miaser thas ‘been ! 
tried and convicted before the. Sessions Judge 
of Shahabad uuder Secion 193 of the Indian: 
Peual Code, -ön a charge of giving false. evi-’ 


i 


r 


e 


l ye 


. 


Sa -“Osifninal Revisional Juridiction: í 


A “an ‘offence and afterwards conceals the evidence „of it, 


soonder,, on the, second count was legal., 


-© g.boat and died then aid there, and that he 
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. He was therefore’ guilty `of cheating by 
' persónation under Section 416 Penal Code, . 
~-and “t was unnecessary to bring in the 
Section (109) ‘of abetment.. The prisoner 
took ‘an active part in the cheating. I’ see- 
. no ‘reason to,interfere With the * Sessions 
- Judge's conviction aad BeRtence, and-dismiss 
“the appenk , ; =- a fae 


r S The 6th April ale a 
ok “Present © 


“phe Hon'ble Fi “B. Kemp -and F. A. Ger, 
~ 0° 1. Judges, i 


* Béetion 201 Penal Code- Disappear- : 


‘ance of evidence.. 


” Queen VETSUS Ramsóonder Shootar: 


t 


à Section 201 of the Penal Code Pe to prisongrs. other 


than the actual criminals who, by their causing evidence - 


- to disappear, assist the principals to escape the conse-' 
_quericés of, their offences. But .the person who ‘commits’ 


“cannot be punished o1 on both heads of the charge, | oe 


. Glover, -J. — Tus cage was ` sont for by 
the Judge i in the E English Department, ‘with 
a view to ascer taining whether the Sessions i 

_ Judge’s conviction of the prisoner, Rami- 


The .case proved . against - the “prisoner 
was that he had pushed one ‘Dhamala- an 
eldetly: woman, ‘and that she had fallen: into 


liad afterwards set the boat with ‘the, corpse 
afloat down the river,-and had so concealed 
the evidence of his offénce. 


He was convicted by the Sessions Ta 


of hurt, and of. concealing. evidence of -the,| ` 


commission of that offence under, ‘Section: 
20i. Penal Code. 


a 


“Phe conviction? Sunder “Section 201 we 
“hold to beillegal; ‘That Section r efers to pri- 
` goners other than the actual criminals who,’ 
by their causing-evidence to disappear, assist 
‘thd principals to escape the consequences of 
„their offences. But the person who-commits ' 
an, offence, and afterwards concenls :the.-évi-| 
‘dence ‘of ié, cannot be ‘punished dn- both! 


‘of the aa, Code. 








Heads of the.charge-necording to- “thé ferms| f 


So mach of the Sessions Judge’s order is, 
therefore, annulled, and the sentence of 
three months’ rigorous imprisonment . award- 
ed on the second count; remitted, 





r 


The 6th April 1867. - 


` Present.: 


~ =i 


J Tiie Hon’ble FB. Kemp and FA, Glos 


_Tudges, 


Jurisdiction—Section 509 Penal Code’ 
—Indecent gestures. Di 


Reference by Mr. W. H. Deyly, Officiating: 
Magistrate of Bhaugulpore, dated’ the 
25th March 1867.- on e a as 


. 


” ‘Mussamat Kulreé:versus J hoonoo, pe = 


. Offences coming under Section 509 of the, Penial Coda 
are triable by the Magistrate of the District only. 


Case.—ComPLAINANT charges © “accused 
with having made indecent gestures: to “in 


{salt her modesty on her asking : him for | 
| rent, : 


The Lower Court sentenced accused 
under Section 509 Indian Henny Codo toa ` 
fine of 5. rupees. 


I think the order of the, Lower Court : 
should be reversed, becatise it- is illegal. 
The Assistant Magistrate who tried the case 
had no jurisdiction, offences under, Section 
509. being only triable by `a Magistrata of 
thé District or Officer exercising powers o£ 
a Magistrate of District, - x Me aen 


The: Judgment - of the Hi A Curt a was 
delivered by y— 


Glover,- Jim Gade: the ‘aivcarimtandes 
stated by the | ‘Officiating Magistrate, tho 
Court annul the conviction of- Jhoonoo as 
-having been passed Without: Jurisdictien by . 
the Assistant Magistrate, 


The offence which came under Section 
509 of the Indian Penal -Code was triable 
by the Magistrate‘ of the District only, ‘and 
the- Assistant Magistrate -had no Gras : 
to entertain if ..-- ee SP naa 


The: fine, . if paid, . will be. settled to 
Jhoonoo, > i 


ae fhe at Sana 


` -` sale of liquor. , j a thee 


it. 2 Jock e = 
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oe ` Present i 





The Hon’ ble F. B. ‘Kemp, and F À: Glove | 


Judge. ze ee 
Avotmont—Exciso Act EXT of 1856, 


é 


Queen j versus Kalliniooddeen, - ih 


Committed by nj the Magistrate, and, tried iy y 


éhe Sessions Judge, of 24-Pergunnahs, “on 
a charge. of illegal « abetinent of the, illicit 


The Excise Act XXI of 1866 ‘contains nò ò provision for 


the punishment of abetment, 


Glover, J—We think that, the view taken 


by the Magistrate of the 24- Ferenunnhgi ie 


correct. 


The- i Kultimosädeèn bas been 


couvicted of 


and has been sentenced to pay a fine of 50 
rupeés, in default of payment. to be imprisoned 
for three months’ in the- Civil Jail. The 


special law under which» the prisoner has | 


been convicted, Act. XXT of- 1856, . con- 


tains. no provision foe the- punishment of 


abetment, 


-- The offence not being punishable under 
thé Penal Code, it.canoot be’ brought under 
the provisions of Section- 109- of that Code, 


for Section 40 enacts that au offence denotes |: 


a thing made punishable by the Code, and 


this defiuition has not been enlarged , quoad i 


this offence by Act Iv of- 1867. 


We quash the conviction ds ilegi, and 
direct the refund of the fine, if paid, or the 
discharge of the prisoner, ‘if it has not - been 
paid, as the case may - ‘be. ae ae 


We gould observe “for ‘the information of: 


the Sessions Judge thaf,” 


in _ punishing 
offences committed after 


the Penal Code, 


came into Operation,, ‘he is bound to ads 


minister its provisions, .and not those ` ôf 
former Regulations, and that, in thisrin- 
stance, the case is governed, by a special law 
which, as observed above, does not: provide 
for the offence’ of abetment‘of any oat of 





| in consequence.of the 


the illegal abetmeit. of the- 
illicit sale-of-liquor. to aù European soldier, , 
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feller Te SER Peg | Présents -E T 


s The Hon'ble F, A. “Glover, Judge. : 


‘ocused persons: (Riko. of- ‘aésignat- 
- ing). ob 
Queen versus Bidadhur Biswas and others. 
Committed. by the Magistrate, antl tried by 
‘the Sessions chi of Cuttack, on a 
: charge of datoit y. 


` A Sessions Jage should designate accused | persons 


by hame, anďd'not by number, $ 


i HAVE had the greatest difficulty in com- 
ing toa proper understanding of this case 
arbitrary way in 
which ihe numbers attached to each prisoner 
in the ‘Calendar have been changed, and of 
the plan adopted _ by the Sessions Judge of 
distinguishing each prisoner, by his number, 
and not-by his name. , | 


‘Wher there is no confusion of numbers, 
this plan: may do very well, though, in all 
cases, I. prefer ‘the identification of prisoners, 
by their names ; but here the numbers inthe 
Calendar do not correspond with the numbers, 
in the Judge’s decision, and no names being 
given, it is “with: ‘great difficulty that. T have. 
been‘able to reconcile the two. .The evi- 


| dence in this.case has been‘ taken under: Sec: 
| tion. 369: of the Code of Criminal Procedure, 


all the witnesses, strange to say, having died 
in the interval between committal and trial. 

The prisoners Nos. 2, 8, 4, and 7. of the 
Judge’s decisjon but Nos. 2, 3, 4, and 5 of 
the Calendar, viz. Bidiadhur, ~ Sheekur, 
Ram, and.Oodhub have been identified by 
séveral, Witnesses, whose evidence has been 
corroborated by the finding of various articles 
„oÈ stolen. property in the prisoner’s houses. 
The prisoner. No, 2 was identified by ‘inde; 
pendent evidence; and he appears to have 
been the ringleader; the. other witnesses 
Were approvers to whom a conditional. par- 
don had been tendered, 


~ I see no reason, on the whole, to distrast 
this evidence which satisfied the -Judge :and 


the Assessors, and which has not been rebut- 


ted in any way., 


E therefore, reject the ‘appeal. of itso : 
prisoners. -Prisoners Nos.-8,9, 10, 11, 12 
aad 15 of the Calendar corresponding: with 


Ceara . 


TO 





Nos. 6, Ere a 9, 10, and 13 of the Judge’s 
‘decision, viz.. Rajub, Mohadeb, Gobind, 
Sanookand, Mugwnoo, and Aruth confessed 
before the Deputy Magistrate to having 
taken na more- or ‘less active part in the: 
dacoity; and’ ‘prépetty was found in ‘their 


“houses which, has. „been identified as the |:this offence. . 


‘Prosecutor’ ae E E S 
; The appeal of these Prisoiers is, a, thoteforo, 
a ejected alsox - à 


. The prisoner Sines Kondow, No. 18° of |. 


the Judges Memor andum, and No. 43°of the“ 


“ Calendar, was identitied-by two witnesses, aud 


_ à brass cup sworn to by “the Ə prosecutor’ was. 
„found in his-house. Beforé the Magistrate 
Fe claimed this article as his own, but at the f 
Sessions he denied all knowledge‘ of. it,. and. 
_ aid thatit was never found in his. houso. at. 
`- all. - His defenceris: altogether unsupported, | 
‘ and'L- do not interfere “with ` the sentence 
passed on this „prisoner, OG 


The “Sessions Judges attention Mould be 
. drawn to the remnrka noted above, and he 


- “should be requested for'the. future -to` desig- 


hate accused persons: by’ name, and not by. 
`. umber, aax, 


y vo 





` 


The sth April. 1867. 


i ~ Present: - ee 
mi Hon'ble F. B. Kemp'and F. Av Glover, 
; Judges. . ee 


‘Post. Office Act—Abetiment: ~~ | 


Quess : dersus Ramluzun Lall Moonshes" and | 
i others ~’ Te EE ea 


Criminal Revisional Ju ar isdiction. 


“Ast xiv of 1866 does not provide for the punishment . 


"of abetting an offence under that Act 


Under Section 109 of the Penal Code, the abetment ledge that the act was go imminently dangerous that. - 
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the above - Act, € 
prisoner Ramlugun Lall, has been further 
convicted under Section 109 of the Penal: 


Code of the offence of the abetment of an > 


‘offence under Section 48. of the aforesaid 
Act, and has been sentenced separately, for 
This conviction and sentence 
are, iv our opinion, clearly illegal. 

Act XIV of 1866 does not provide for the 


| punishment of the offence of abetment’ of | 


any, offence falling within. the puryiaw, of 


| the Act. 


An’ “offence” denotes a- thing EN 
by the Penal Code, Section 40. The offence 


-corhmitted by the -prisoner was punishable: ` 
under a special Act applicable to a particular - 


subject, Section 41 Indian Penal Code, : wiz.. 
the Post Office Act XIV of 1866. 
“Under Section 109 of the Indian Panal Code, 


the abetment must be of “ any offence,” that ia“ 


to say, of any offence’ punishable under, , that, 
Code, and not of an offence punishable’ under - 
a distinct and special law. . The- conviction: 
of the prisoner, Ramlugun Lall, of abetment: 
under the above Section is, ther efore, . ‘legal 
and must be aunalled, ; : 


= ——t 


~~ The Sik April 1867. ae ve 
fe S Present: oe 


‘| The Hoir'bie J. P. Nornian and W, S. Soton- 


Karr, Judges. - 


Culpable. Homicide not amounting to- 


murder—Branding ‘of Thier. E Die 
Queen versus Khedun Miser. ` 


Committed „by. the Magistrate, ‘and tried - 
| by the- Sessions Judge, of Fehon’, on. A 


“charge of murder. -` 
Causing death-by branding | a thief without thé knows, 


~ inust be of an. offence punishable unter. that Act, and | it would in all probability cause death or such - bodily 


not of añ offence Panishobie under a distinct and spegial. 
law. 

'- Hemp, « 
Judge sitting in the -English Department. 


The reason for, the call is “not apparent be 


’ the record. 


The sentences were pnssed by the Magis- 


` trate under a épecial law Act XIV of” 1866; 
the Post Office: Act, 


nppéal. 


We; therefore, can only interfere on beng 


clearly satisfied - that- the order i is illegal or 
improper. 


Zhe prisoners, employées of: “the” Post. 


Office of Mgzuffer pore, have been. convicted 
of: -offences coming under the PLOMIEURE: wt 


J.—Tas case was: “galled for by the 


and, these sentences | 
have been uplield by the Sessions J udge, on" 


-injury , as was likely to cause death, is punishable under 
Section 301 of the Penal Code as exipable homicide not 
‘amounting to murder.’ - 


Seton-Karr, J—IN this- ease: we: | think; 


the: ‘Sessions Judge was quite right i in dis. 


regairding the: opinion of the Assessors whose 
reagons for acquitting the prisoner are. altos, 
‘gether insufficient and inconclusive. _, 

But we think that ‘the offence of which 
the prisoner is guilty, comes under .the de=. 
scription of culpable homicide not amounting ` 
to murder. - 


undér the description given of that crime in 


Section 300; as the offence was not, in our - 


opinion, committed with the intention - of 


but. one „of. them; Az. the y 


Riga a 


We do not thick that the. burns ; 
‘and: marks, ` though’ deliberately inflicted by - 
| the prisoner, amount to'the offence of murder `. 


an ` z 1 


causing such. bodily ipjury- as the “offender 
-° kuew to be' dikely to cause death, ‘or with 
‘the intention ‘of causitig bodily i injury, to him 
- which bodily- injury - would ‘be sufficient, 
im the’ ordinary. course of nature, tọ ‘cause 
| death. : NE ar: lt ks 


Thet pr isoner, “we ‘think: ‘intended to cause 


‘injury'to thé thief whom he had apprehénd-’ 


“ed, by’ way of- punishment, * às, _well as: to. set 
-a mark .on him for the future. ` To this. view 
he sould have been found. guilty. under the 
latter part of Section. 304, as we ‘hold the 
_ Gpivion that the. prisoner, at worst, did the 
“act with the knowledge ‘that it was- ‘likely’ to 
cause death,“ 
‘the thief, but without any intention to cause 
his death. We alter the conviction to one 
under the- ‘latter part of Section 304, ‘and 
. reduce the séntence to one ar T yours’, fra: 
portation: ak ke Ta 


` Norman, J—I. concur in thinking tliat 
the offence i is not murder, i ae 


. The evidence appears “to show that the 
prisoner. ‘did not intend to’ cause “the death of 
the deceased, or intend to: ‘inflict any such 
bodily injury- as- would be sufficient, in ‘the 
ordinary course, of ature, to cause death.. 


" Nor do I think that the - -prisoner knew. 
“that the act was so- imminently dangerous, 
that it would in all probability cause death, 
or such bedi injury as was likely to cause: 
death. rs 


It seems to me that: he meant to brand 
the deceased'as a thief to scar and burn his 
skin so as to punish and, torture him, and, 
that such _ idjuries, 
burns,e wero likely. to.cause death. Though 
the prisoner did not know that, or intend to, 
cause death, I think the ‘offence. comes. 
within the definition in Section 299, not’ of 
Section. 300. The „conviction _ should . (beil, 
under Section 304, and I concur in reducing| 
the sentence to seven’ years’ transpor tation, 


an 
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., The 8th: Aer B 
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The Hon'ble Ï, B. Katipi ee a. ; 
; Seton: Kari, p edgi, T ae! 


Cheating-False Fersonlation. - 
z Queen versus Babee, Sing and cers : 


Conùnitted by y the Magisa; ond’ fr ied. by Yy 
_ the Sessions Judge of Sarun, on a charge 
of buying a female minor under the 
age of 16 years for unlawful and im- 
; moral apices 


a 


Where two- irls, were bought w me p prigoners , on 
speculation, taken to a foreign and distant- district, 
palmed off as women of a ‘much ` higher časté than they 
really were, and married fo two, Rajppote, after receiv- 

ing the usual bonus,—Hetp that the prisoners could 
not be convicted under Section’ 373° of the Penal Code, 
but of cheating and’ false sa aaa under Sections 
415 and4ig, ; i 


Seton:Karr, - J—I NE redd ‘all the ` 
evidence from’ the peculiar-nature-.of the 
case,’and: I have no doubt that call thes four 
prisoners were, more or- less, implicated ‘in 
the offence of taking away from the. District, 
of Sarun two girls “under*'16 years of age, 
and in marrying them to two Rajpoots, 
residents ‘of: Oude, under the false. allegation 
that ‘the girls were Rajpootuies, whereas the 
one was a Koormi, and theother was a Dome. 
The prisoners-have really.no defence at all, 
and nothing worth any notice is mentioned 
in the: petition of appeal. 
the-prisoners ought to haye been. convicted 
“of cheating (Section 415) as they: certainly 
all; more or ‘less, “ dishonestly concealed 
facts,” and intentionally induced the persons 
whom. they. deceived, to do what those 
‘persons would not have done. without: ‘such. 
deception ; and they might have .been con- 
victed of, cheating by: pepeuelie under 
Section’ 416, 


‘I ‘entertain’ grave doubts whether the 


‘| ċonviction, as it stands; can be © sustained 


under Section. 373: 


That, Section- contemplaiés the prostitution 
of ‘girls, minors, or their being employed or 
used for any unlawful and immorale purpose. 
But the purpose for which _they,. were. sold 
in „this case was to give them, “under false 


colors, a higher caste and „higher social 


status: than they were entitled to.. 


, No doubt, the conduct of the prisoners was. 
crimjual,-and it “deserves punishment ; bat 
| I. would have convicted them ef cheating, 


But. I. think - 


ue wa bette: aeaas 
’ 





and of cheating by personation (Sections 415 
and 416) and “of abetment of the same. I 
think that, in the words of the law (Section 
416) they represented, or aided in represent- 
ing, that the girls were persons other than 
they really were, and the prisoners have 
really pleaded to all the. facts necessary 
“to constitute dffences under Sections 415 and 
‘416. I.do not think the immorality of 
their acts was that contemplated by Section 
373. $ 


In this view I would, under Section 426 
of the Criminal Procedure Code, substitute | 
a conviction under Sections 415 and 416 
and 419 and under Section,109, for the sen- 
tences passed under Sections 373 and 109, 
and, as a necessary consequence, reduce the 
sentences of prisoners Nos. 1 and 8 to three 
years’ rigorous imprisonment, which _ is 
the maximum that can be awarded under 
Section 419, The sentences of the others 
may stand, 7 


Kemp, J.—The facts of this case 
have been most correetly stated by my 
learned colleague. It appears to me very 





clear that, on the evidence, the prisoners p 


cannot be convicted under Section 373 of 

“the Indian Penal Code. The two girls, 
though bought, were not purchased with the 
‘intent’ that they were to be employed or 
used for the purpose of prostitution, or for 
any unlawful and immoral purpose. They | 
were bought on speculation, taken to a 
foreign and distant district, palmed off as 
women. of a much higher caste than they 
really were, and married to two Rajpoots, after 
receiving the usual “pon” or bonus. ‘The 
two Rajpoots, who married the two girls, on 
the faith that they were marrying women of 
their own caste and status, were fraudulent- 
ly and dishonestly induced by deception, to 
do a thing (that is to say, to ‘marry women 
of a caste wholly prohibited to them) which 
but for the deception practised upon them 
by the prisoners they would have omitted 
to do. 


The act was one clearly likely to cause 
damage to the reputation of the two Raj- 


‘148 Code of Criminal Procedure, 





The 8th April 1867. 
Present: 


The Hon’ble F, B. Kemp and F. A. Glover, 
Judges. 


Evidence — Statement of prisoner 
overheard by Policeman. 


Criminal Jurisdiction. 


Referred under Circular Order No. 
dated the \7th June 1868. 


Queen verszs Sageena and another. 


The evidence of a Policeman who overheard 2 
prisoner’s statement made in another room, and in 
ignorance of the Policeman’s vicinity, and uninfiuenced 
by Jit, is not legally inadmissible. 

Glover, J——-We do not think that the 
Police Officer’s statement is inudmissible as 
evidence, although under the circumstances 
we should probably have attached little or 
no weight to it. 

The woman’s statement was not a confes- 
sion made to a Police Officer under Section 
nor a 
confession made to others whilst in the 
custody of a Police Officer, as provided for 
in Section 149 of the same Code. 

The Policeman, overhearing the women’s 
ednversalion, appears to us to be in the 
position of an ordinary witness, and com- 
petent to depose to what he heard; the 
women at the time being in another room, 


17, 


‘ignorant of the Poligemau’s vicinity and 


uniufluenced by it. 





The 8th April 1867. 
Present: 
The Hon’ble J. P. Norman, Judge. 
Kidnapping. 


Committed by the Magistrate, and tried by 
the Sessions Judge, of Shahabad, on u 
charge of kidnapping a girl. 


Queen versus Isree Panday and others. 


Where a girl of 11 years of age was taken out of 
the custedy "of her lawful guardian by the fist prisoner 
and offered for sale in marriage to another, and the 
second prisoner illegally concea aled her, the conviction 
of the former was upheld under Section 863 of the 
Penal Code only, and of the latter under Seotion 368 
only, while the separate conviction of both under 


poots, and comes under the description of | Section 866 was quashed. 


cheating by personation, Sections 418 and 
419—see ulso the explanation of Section 415, 
viz. “the dishonest concealment of a fact is 
a deception within the meaning of this | 
Section.” 


The sentences proposed’ by Mr. J ystice 
Seton-KarP have my entire coucurrence. 


Tue first prisoner has been convicted of 
kidnapping a gitl, named Deodalea, a Ruj- 
| putni, aged 11 years, by taking her out of 
the custody of her lawful guardian, viz. her 
mother. 

The facts as proved by the clearest evi- 
dence are simply these :—The prisoner is a 
Bralmin, whom the child knew well, as she 


« 


130/. | 


rnana 





was i, tha constant: habit, of going to “his |- 


house to~see his wife.” In. June . last: he 
asked the child. to go- with him to- pick: ‘his 
mangoes. She went, . Åe- then told, bert; 


s 


`. TE Pe TER 


that; if, she, would’ go and see the tieaia,” “he. 


would give ‘her some ‘rice cand: pice. | 
refused. He’ took: her by, the hand; and: led 


her away to Tugdespore, - to` ‘thè houśe` of | 


Bissessur Tewary. (éince dead). - He said 
I have brought: this girl” for your son, He 
_ agreed to sell her for- 20. rupees. Bissessur 
paid -5 rupees, and agteed to pay “the 
Yemainder in 15`or -16 days. The inténtion 
was to marry the girl tothe son of Bissés- 
sur,- The girl- remained two days. àt ‘the 
house of Bissessir.s Ske ‘says ‘that, as she 
cried, Bissessur said he would cause her-to 
_be -taken home, Bissessur then took-her to 
the louse of thé second: prisoner, who is 
- said to be a relative of Bissessur. There she 
remained a month. . The second prisoner 


then took her to the” house of `a female 


relative of his own, where she stayed 4 or 
& days, and thence fro om one piace to another, 
till she was found’ ‘by the Police in a house 
. in Sherepore, in Gliazeepore,, about, the Sth 
of September, © 7> : ; 
The Judge says he conve, the “first 

` prisoner of'an offence undér Séctions ` 363: 
nnd 366, As ouly one offence has been com; 
mitted, the conviction . should have- takén 
place under one Section only’ ` i 
There appears to me tö. have ‘been ` evi- 
dence to justify a conviction of the. first 
The - sen- 
tence is four years’ impr isonment, I think 
ihat the conviction may | stand as a. eonvis- 
tion under Section 363, ‘and. be quastied sc s0 
far as it is a conviction under Section 366. 
-I have Fead. the petition » “of: appeal ‘end 


prisoner under either -Section.. 


: gone through | the evidence as to the second. 
those | 


prisoner. For reasons similar - -to 


mentioned-as- to the other, the “conviction: 


must stand as, a- ‘conviction’ sade Section’ 


G eee 


The a A E l 


Shé. ' Theft—-Claim öf right: 3 


Rulings. 


P En Tie Jeti ‘April 1867. 
re be + Present: AS 

Tne Hon'ble we 5; Seton: SA ind w. 
iS hs Markby,’ Jeidges:: , EEE 


ropa 


Referred under ‘Section 434 Code’ of: Ort. 
‘inal’ Procedure and Cincular.: Order 
No. 16, dated 15th July 1863. 


` Quecti’ versis Rain Churn Singh: 


A person acting under a‘claim of right’ Ghost: ne ie 


founded such claifh~ may be) iš not guilty of theft BY r 
asserting it.. 


Markby, Date Alte ense it is quite clear 
that the Deputy Magistrate: has taken a 
wrong view -of the law. Assuming the ac- 
count of ‘the complainant and lis witnésses 
to be’ correct, and that. the property in 
the 23 maunds of cotton, had completely 
passed to, the complainant, so that he had a 
right to plaée it in his cart and remove it, 
still the circumstances ofthe éase conclu- 
Sively shew that the defeidant,. im re-takiog 
possession of the cotton, did not intend to . 
take it- dishonestly within the meaning of 
Section -378.. -He was clearly acting under 
a claim of. right, and. however ill founded 
that clim: ‘might be, still the defendant is 
not guilty’of the crimé of theft by asserting it. 
The conviction ‘is, therefore, ` quashed, 
and the fine, if paid, must be returned to the 
defendant. i ; 


aan ~The 16th April 1867; 
e ` _ ‘Present: : 


i The Hon'ble W. S. Setou-Kart and W., 
Markby; Judges. ` o 38 


‘Theft—Security. 


Referred. under Section 434, Cr iminal Poor 


eea e e e e 
: m3 X 7 rd 
$ s 


dure Code. and: Cireular Order: No. bees 
‘dated 15th July 1863. 


ve _ Queen ver, sus Kunde Sosér.. oe 
sy 


` No soditi an be: Legally demanded oa persons i 
convicted of theft,’ - . 


` Mgrhkby;, ; J.=—Wz concur: with- hte Judicial 
Commissioner,- Section 295. Code 8f. Criminal 
Procedure does not apply to. ee egaa, of p pele 


pee soners who ave been. convicted and punished | have encournged it by. PORNE “£ garo.” 


‘ 


=x P 
. s 
We p x 








for theft, and who cannot, therefore, be said 
to be “lurking within the NMagistrate’s juris- 
diction,” Section 280 which does empower 
Magisirntes to take penal. recognizance after. 
conviction from accused parties, refers ton 
‘totally different, class-of cases, a e breaches. 
of. the spent. h 


‘They cnme, therefore, ` under Section 149- 
of the Penal Code, ‘and, kuowing that an 
offence was likely to be “committed, they, 
‘ng members of the illegal assembly, were 
in the samo position as ‘those members. of - 
it who strack- the actual blows. setts 






“There | EE ine: ” Section whick sions Judge has, I, observe, very properly > 
paris he demand of security from per-, 
‘Bons convicted of the erime of which the per- ? 3 
sons, who are'the subject of reference; have prisoners Nos l and 2. ` Sr ae 
abee convicted. ; ee hee epee ate y Gh, Vay 





| The. order for. security. is quashed. i ops no n oo ae % sate 
e: . i - The 27th April 1867. OUR 





E ‘The! 18th Pi 1867. 
5 oe ee Present: 


“The Hon ble: Ty a Glover, Jutge. =; : s 


Judges. 


a a ” . vice of Summons. 

Ba re ` Unlawful assembly: E re TR 

: Miscellaneous Case.” * . “~~ 
= Queen versus Dashrath: Roy No. 1, and 


' B 


Sf "+ Queen versus Hurynath Ghowdey:: 
ean 4 a others, 


The proclamation issuable ‘under Section 159 - Act ` 
VIII of 1859 cannot be legally affixed to the ma? cuteh- 
-erry of a defaulting witness. . Before the provisions of 
that Section can come into play, personal service of 


Committed by-the Magistrate, anid tried ‘by 
7 the Sessions: Judge of Sarun, on a'charge- 
of being members. of an unnlaiofuul assembly ly | cess of legal service, the Mugistiate’s order of imprison- 
- | ment for’ contempt nger “Section 174 of the Penal 

in the prosecution of’ the common’ objéct 


Code and Section 168 uf the Code of Criminal Proce- 
yë which’ grievous ‘hurt was committed. ` gure; Wos quashed, ' - PES 


“Where persons join an unlawful assembly for the poe was no legal ser vice in this case: ; and” we, 


pose of committing an assault, and instead of prevent- ] think also- that ‘the question as to whether” 
` ing those armed from using thelr weapons, encourag- | therè had been or not a sufficient, service on 
` them to'do so, they are in' the same position as those | the appellant was a question of law which 


; members of the ynlawfal mr who, struck.’ “the | the Judge should have” token, up aud - dis- 


‘blows. oe $ mR 2 MEIRAS 


posed of. ` 


. Tue evidence in. this case proves that There is no proof whatever c on the record. 
all’ the prisoners were present at the attack | that any “attempt was made to serve svin- 
made upon:Ram Nehora Panday and | monses personally as required by Sections 15 
Priteeoraj;. and considering that all the pri- | *2d 156 of the Civil Procedure Code ; and 

, soners went together, were all armed, aud before the provisions of Section 159 of the 
all. had the same reasons for disliking the | same Code- could come into play, per sonal | 
new landholder’s servants, I think it may | service must have been attempted, * i 
be fairly presumed that their common object | . But even were it shown that an ‘unsucvess- 
in going was to -assaul¢ those persons. . That ful attempt had been made to carry out’ Seg-. 
-the prisonér’s Nos. 3 to 6, who do- not appear | tions 155 and 156, it is clear to us-that the 

6 ‘have, jtaken any active part in the:attack, | proclamation issunble under’ “Section 159 - 
ae less culpable than the prisoners Nos. 1 | could not have been. legally affixed to. the 
and 2, is true; but.they accompanied these | “ mal” cutcherry of u defaulting witness, a 
:frisoners seeing that they. were arméd . with | place used for making temporary collections 
swords, and, so far from attempting t to prevent: of rent and abandoned as soon ay the collčo- 
‘thé use ‘of meee wenpons, they. Appen t to | tion season wus over. - 
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- Present: . re ae 


f ‘The How’ ble F. B. Kemp and F. A. Glover, : 


summons must be attempted. In the absence’ of pro- ` 


Clonee J—We are of opinion | ‘dies there í 


I see’ no reason to interfere, , Thé Bee. 


awarded: a. less measure of putishment,to ” 
the. prisoners } Nos. '3._ 4, 6, and 6. thai to” 


‘Gontempt—Absconded witness Ser: i 


ee Present: 


a 


i , a 





hoa x woe s 
Aang ee e n a a 


a - 





1867, ] Criminal ~. THE WHERLY REPORTER, N eee , öp 
pale eee? eee i ree eat ae ole e ae 
6- : bn Peet : a 
“The appellant’ s house” wis, ‘inthe’ Damal “hie 27th “April 1867, eee 
of Furreedpere, and there. was no proof, that | ` E sae Present’ a reacts Ure, 


he.was at the-time of the isgae of praene 
tion, residing.at his mal euteberty... 

-We think, therefore. that, as thera, was - yo 
legal service on tlre appellant: by | “the Civil 
Gourt, the charge niade ‘in. accordance ` “with” 


the provisions of ‘Section 168 of ‘the Crimin“ i 


al Procedure ‘Code “aud -punishable under. 
Section 174 of the. Penal Code, could: not be 
sustained, and that the Magistrate’s drder, 
éonderaning’ the appellant to ‘one month's 
imprisonment: for coutempt, should be 
quashed hae = hs 





The 27th Api 1867, 


The Hon'ble F. B. Tenn aid F, A. Glover, 


+ 


fate Judges. 
Nuisances—Recognizances: 


Referred under- -Section 434, Act XXV of 
1861, and: ‘Ciréular ; Order- No, -18 dated 
the 15th July 1868. pees aai 


Queen’ versus, Mahone Afzúl and another. 


A Magistrate ongtit not to direct a party. to restore 
a road and canal to their former state, and to show 
cause why he should not enter, into. recognizance to 
kéep the pence; michon, hearing such party, 


Kemp, Jlr does not appear under whai 
Section of the Code of- Criminal 
the Magistrate proceeded in.this’ case. - 


He 


has left ‘the ‘district, and his successor now | 


suggests . that the order ‘wus- passed under 
Section 68. If tliat  be-the case, the Ma-’ 


_ gistrate was donbtless- competent to enjoin A 
~ any person not, to ‘repeat or 
. public nuisauce.; and the cutting of-a public: 
.road and obstructing 


continue a. 


the chanel’ ‘of a 
navigable and! public’ canal, are acta which 


would come under the definition. of public |’ 


nuisanggs. The. informality i in the proceed:. 
ings of the Magistrate consists in his-having |. 
directed the opposite. party ‘to restore, the: 


road and canal in their former stated within | 


24 hours, and to.show cause why they should 


not eter into recognizances. to keep thé | 


peace, without. hearing that party, either in 
person, or-by duly constituted attorney. +.” 
: The papers are, therefore, returned with 
directions to thë Magistrate ‘to proceed 
legally and in due form,- : í 





"t must ` be mhdifiad. 


Jand the’ offence of. 


“not. apply, and the conviction is legal. . 






Procedure |. 


“The Hon'ble F. B. Kemp and F. A. Glovers. 


Judges: KE 


“Faise Gharge—False Evidence., 
-Commitiad ‘by the: wie agistrate, and: tried by ° 
the Sessions Judge. of Purneak, on acharge 
of intentionally giving false ebidence: 


j Queen versus Abdool Azeez. 


The offence of making a false charge, and fhe offence 
of intentionally - giving false syidence, are not cognate 
offences or parts’ of the: game aoe but iiy be 
punished separately. © 

Kemp, J.—THE. pencnct has been con- 
vieted undér Sections 211 -and 193 of the 
Indian Penal Code, and has been sentenced 


-| under both charge to six months’ rigorous 


imprisonment on each charge. 


It is contended first that, under Section 


71 Penal Lode, . the prisoner can only’ be 


convicted’ ofone offence, dnd that the 
punishment being. cumulative, the sentehce 
The plender has “also 
addressed the Court commenting upon “the 
evidence as not sufficient- to establish the 
guilt of the prisoner. 

The offence of making n Talsu charge 
intentionally giving 
false evidence in any stage of a judicint 


-proceeding are not cognate offences, nor- 


are they parts of one ‘and the same offence. - 
The. Section quoted by the pleader ‘does 
The 
evidenca is, in our’ opinion, sufficient for 
conviction, and the appeal-is rejected. 


i 
2 E 





< The zan Apri 1867., 


r 


` : ° Present : 
The. Hon'ble W. sS. Seton-Karry Tids; 


i Adultery—Admission. 


Committed by the Magistrate, and tried by. 
the Sessions: Judge of Dacca, o on a a charge 
. of adultery. 


- ‘Queen versus Kallychurn Potial, >> 


| "Case of a person: convicted of adultery on his own 
admission coupled-with the evidence. 


‘AS the offence of which tho prisoner fi 
been convicted is-adultery, tliere would, be 
an appeal even on the facets and merits’ of 


‘the case, which has been tried by a Jury. 


It-seems to me that the defengant mus 
be convicted on his own admission coupled 
with the evidence. Hé -admitted to the’ 
Magistrate that he went off with Ohundre- 


ae 


ead 


APE BE Present: 


r) . 





`- away, „and ‘he then further admitted that 


they, were more than a month together in 
‘various places. .- . 


-= This simii si with the evidence 


_of ¿he witneSses to thé:effect that the “two 


- lived together as man and wife, leads tothe 


“inevitable presumption.that acts of adultery 


*:must- havesbeen committed. It is true that- 


‘the woman Chundra Khola does not say. 


- a8 much in the Sessions as-she had said 


before: the. Magistrate ; ; but she admits going 
«off -with the prisoner ; aud other witnesses 


:prove cohabitation.as ma and wife under, 


' feigned’ names, for- w considerable.’ period. 
“The! defence sin “the Sessions: is a. simple 
` denial of the abduction. ` 


~The case is aggravated by: the fetatioushiy 
* ekweon’ the prisoner- and, the’ Somplajna hs 
a shall’ ‘notinterfere, 


k - The: appeal i is-rejected, - 





a ` ~ 
Į 


ore The:29th April 1867. 


ina 


` The Hon’ ble J. -P. Norman and W. S. 
Seton-Karr, Judges.- 


f Sections 148, 149, and 324, Penal 


. Gode—RBioting — Unlawful assem- 
í Rom urt 


Miscellaneous Case. 


reat versus Callachand and others, 


The offence of rioting armed’ with deadly weapons 
“and stabbing-a person on whose premises the riot takes 
_ placo, are distinct offences and punishable as separate 
offences under Sections 148, 149, and 324 of the Penal 
“Code, Section 149 being read “as a proviso to Section 
4B, 0 tt ; oF 

Norman, J.—We are of opinion that-the 
offence of rioting’ armed with deadly wea- 
pons, and stabbing --a- person on ` whose 
‘premises the riot. takes , place, are distinct 
‘offences and punishable as separate offences 


- under Sections 148, 149, and 324. 


The 149th Section may, with reference.to. 
- puch a case as tlie present, be read as if it 
“carne by way of proviso after Section F48:- 


There is no ground. for interference’ “with | 


the sentence of the Magistrate, Sy he AR a 


we 


[Vol VIE: 
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-Khola, though he says that she.enticed him The 29th April 1867.- ` eee 


Present: 


Tho Hon'ble wW. 5. Seton- Kan, Judie. 


Murder Proof of” ñiotivo or pre vious" 
ill-will, - 


TE 


Committed by the Magisirate, and tried by J 
` the Sessions Judge of Dacca, on a charge- 
“of, culpable Agnes not amounting. to, 

- „murder. : 





Queen versus Jaichand Mundle er ‘others, 


Proof of motive or previous’ “AN will i is not ` necessary 
to sustain a conviction for- murder in a case where a 
‘person is coolly, and barbarously put to, death, 





Cats i is a peculiar case, because -no motive 
ig proved for the murder ‘of: Bishonath ‘by 
| the three’ prisoners, though ope was- “just $ 
hinted. at in the course of the trial. 
+ The Sessions Jidge was quite right. ‘in 
telling the Jury that “the ‘case really” ‘turned 
on the credit to be given to the evidence of - 
the’two witnesses, Hari and Bechoo.- Il. 
the Jury believed that evidence, éoupled 

with the evidence that the deceased was’ last 
‘| seen alive in the company .of Ram Coomai,. 
there was sufficient to warrant R- verdict of 
guilty, r 

But I dọ not understand why the ‘Beatin 
Judge told the Jury that the mere want‘or 
failare of proved ill-will at once disposed of 
«the higher charge of murder, or why ‘the 
‘Jury found on the lesser charge and acquitted 
of the heaviest offenco known to the law. 
Granting that no motive was proved; -the 
murder was deliberately perpetrated, by three 
men on one defenceless person, the murderers 
beating and strangling him, and then carry- 
ing away the body toa deep tiver in which 
they carefully sunk . it with a Weight 
attached to it. : 

The Sessions J dpe should have’ ‘told the , 
Jury that, if they believed the evidence of 
the main witnesses, they should not hesitate 
‘to convict the ‘prisoners of culpable” ‘homi- 
cide amounting to murder, for I do not ‘see 
any circumstance to” take, it: out of on 
category. I should be-sorry to’ say.’ that,” 
every case where n fellow creature is- pie 
barously and coolly -put to death, murder 
| could not be sustained, unless. a motive or 
previous ill-will were proved. As. it’ is, I 
have only to reject the :appeal. ` 


18867.) Criminal 


THE WEEKLY REPORTER- 


Rulings. 97 





è The 30th April 1867. 
Present s A 
. The Hon’ble C. P, Hobhouse, Judge., ` 
Abetment—Grievous Hurt. 


Committed, by the Deputy Commissioner, 
and tried by the Judicial. Commissioner, 
of Assam,on a charge of abetting the 
commission of voluntarily causing griev- 
ous hurt, . 


.Queen versus Doorgessur Surmah. 


Where A ordered B and C to seize and forcibly take 
Din the contemplation of an assault upon D, and D 
was so beaten and tortured as to have died in consc- 
quence,—Hetp that A was guilty at least of abetting 
the commission of voluntarily causing grievous hurt, 

‘In this case the facts which appear on the 
record, so far as they affect the appellant 
Doorgessur Surmah, are these. 


The appellant is a mamghur or local au- 
thority in the village of Pandao in the Dis- 
trict of Assam ; aud, oa the 19th of Assin 
last, he directed two certain persons, accused 
and convicted with him, to seize and take a 
certain woman, since deceased, Goonni,‘*to 
the house of a certain other woman, appa- 
rently the zemindar of the village, to answer 
toa charge of being with child, and, in so 

` directing the above persons thus to seize and 
take Goonai, appellant was- overheard 
to say that they would have to beat her or 
otherwise she would not confess to her 
offence. ` 


According to appellants directions, the two 
persons above-mentioned did seize tho 
woman Godnai, and did forcibly take her to 
the house of the zemindar, and there she 
was so beaten and tortured that she died. 


Whereupon appellant was charged, first, 
with abetting the culpable homicide not 
amounting to’ murder, of the woman 
Goonasi and, secondly, with abetting the 
“voluntarily causing of grievous hurt to the 
said woman ; and was under the direction of 
the Judge, (who charged the Jury, if they 
believed the evidence, to find appellant guilty 
of one or other'of the above charges) found 
guilty of the second offence, and was sentenc- 
ed by the Judge to five yeurs’ rigorous im- 
prisonment. 


These facts being so, pleader for appel- 
lant contends that the: finding of the Jury 
aud sentence of the Judge are based upon 
an error in Jaw, inasmuch as’ his client 
never intended that a grievous hurt should 
voluntarily be caused to the deceased woman, 
and that, therefore, he could not bo said to 
havo abetted such hurt. 





- In this ease, however, the law and the facts 
are equally against appellant ; for it is clear 
upon the facts that appellant ordered, j. e. 


Jin the words of the law * instigated”, two 


other persons to seize and forcibly take the 
deceased in the contemplation ofan assault 
upon her’; and it is.laid+ down distinctly in 
Explanation 2 Section 107 Indian Penal 
Code, that “ whoever, prior to the comunis- 
sion of an act, does anything ein order to 
facilitate the commission of that act and 
thereby facilitates it, is said to aid the doing 
of it.” 7 


Here, then, I find that appellant not only, 
prior to the commission of an act, did a 
thing which facilitated that act and was, 
therefore, an abettor within tie Statute, but 
„that he even went further and contemplated, 
to some extent at least, the commission of 
that very offence by which the death of the 
deceased was eventually brought about, 


Not only, then, has appellant no ground of 
appeal, but upon the evidence I could hivo 
wished that the Judge had summed up 
more decisively, and that the Jury had 
found appellaut guilty of the major offence 
with which he was charged, and that the 
sentence of the Judge had beer heavier. 





The 30th April 1867. 
Present : 
The Hon’ble O. P. Hobhouse, Judge. 


Unlawfal Assembly—Dacolty— 
„Admission. 


Committed by the Magistrate, and tried by 
the Sessions Judge, of Midnapore, on a 
charge of dacoity or assembling Jor the 
purpose of committing dacoity, 


Queen’ versus Kendra Kamar “and others. 


Case of an unlawful assembly the members of which 
were held guilty of an offence under Section 402 of the 
Penal Code on their own admission that they not only 
knew that the assembly was an assembly for the pur- 
pose of committing dacoity, but also that all the persons 
(including themselves) constituting the assembly livel 


on tlie, proceeds: of dacoity and had no other means of 
living, 


w.e 


, 98 
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Tue facts of this casë, as proved in evi- 
dence on the récord, are these :— 


The Police had ‘received information that 


a gang of dacoits, of whom ene of the lead- |; 


ers was said to be the prisoner Kendra, 
was assembled in temporary hats in.a certain 
jungle for thé purpose: of committing da- 


-eoity ; and that, in tle neighbourhood of this 
- Jungle,- ‘several ‘dacoitiés bad been com- 


_ mitted y—so hany, indeed, that the villagers |’ 


‘ surrounded the temporary settlement of huts, 
. arrested all the prisoners, 
huts and found in them a -quantity of -pro- |’ 
perty, some capable of easy identification,’ 
and all identified as the property of Me 


were in terror of the place, Thereupon “the 
Police set, informers"to obtain information, 
and these “informers had proceeded so far.ns to 
have ascertained and informed the Police’ .of 
the whereabouts of the supposed gang. 


Meantime, a dacoity was committed in the. 
house of the prosecuter, and at the time of 


that dacoity he, and at least one other person,, 


identified the mnan Keridra’-as amongst the 
dacoits, and this identification seems to be 
placed beyond a donbt by the fact that these 
two had known Kendra well befére ; that 
they had plenty of time and opportunity for 
recognizing him on this occasion ; that they 
‘were under no fear nor consequent confusion 
of mind ; and that they at once mentioned to 
others the fact of the recognition. 


Immediately after the dacoity, certain of | 
the witnesses followed on the traces of the 


dacoits which would seem to have been 
sufficiently plain, marked the dacoits down in’ 
the huts of the jungle above referred to, and 
gave immediate information to the Police. . 


. The Police at once came down in force, 


and searched the 


prosecutor stolen at the dacoity. 


Out of this occurrence arése tHe ads 
of dacoity against Kendra, apd of assem- 
bling for the purpose of committing dacoity, 
against him .and against the other pri- 
souers. i 


The cases against the prisoners Kendra, 
Koka, Bhaima, and Sreemutty Josadah ad- 
mit of no déubt. Kendra was identified at 
the dacoity, and in his house was found pro- 
perty stolen thereat ; and the others distinct- 
ly admitted . that they formed a part of a 
number, more than five, of persons assembled 
to commit dacoity. 


. The admissions of these prisoners would 
got of course be evidence against any per- 


. gons other than themselves; but there is 


ample independent evidence to shew that the 
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assembly in the jungle was an as#mbly 


of persons for the purpose of committing 
dacoity. 


If then these persons so Sssembled were 
assembled for the purpose of committing 
dacoity, it would follow that others assem- 
when it was shewn 
that they were aware of the purpose of the 
assembly, assembled for that purpose. 

Now, in this particular case, all the ‘pri- 
soners admit, and these admissions are 
evidence against them, that they not’ only 


knew that the assembly was an -assembly for 


the purpose of committing. dacoity, but also 
that all the persons, including themselves, 
constituting the assembly, lived on the pro- 
ceeds of dacoity and had no other means of 
living. ete 


` Reading, therefore, Section 402 with TA 
tion 142 of the Indian Penal Code together, 
I concur with the Judge ‘below that the 
prisoners were guilty of an offonce within the 
meaning of Section 402 ; and, as I think that. 
thè respective sentences are appropriate, I 
dismiss the appeal. 


. 


neg aae A 


' The 4th May 1867: 
Present: 
The Hon’ble F. A. Glover, Judge. 
Kidnapping. 
Queen versus Mussamut Oozeer "m; 


Committed ‘by the Magistrate, and ' tried 
by the Sessions Judge, of Paina, ona 
charge of kidnaping. 

An enticing away of a child playing on a public road 
is kidnapping from lawful guardianship. 

THERE is no ground of appeal in this 
case. The Jury were directed to find on 
the evidence whether the prisoner enticed 
away the child from lawful guardianship, and 
they found that she did. 


There was evidence in the record to 
support this finding, and the Jury ‘chose to 
believe it ;.the question was one of fret, 


On the question of law, the Sessions 
Judge’s explanation thata child playing about 
on a public road is still under the lawful 


guardianship of its parent or relative living 


close by, as the case may be, was quite cor- 


.Tect. 


` The appeal is dismissed. 


18ur.] Uranni 





b The 6th May 1867.. 
Present: 


The Hon’ble W., S. Seton-Karr and A. G 
Macpherson, Judges. 


Section 223 Penal Code—Public Sor- 
vants—Gonvict Warders. 


Referred Jurisdiction. 
Queen versus Kallachand Moitree. 


Convict warders are “ public servants” within the 
” meaning of Section 228 of the Penal Code, ` 


Seton-Karr, Ji— We think that the order 
of the Sessions Judge was wrong, and that 
“ convict warders” are “ public servants ”’ 
within the meaning of Section 223 of the 
Penal Code. Whatever may have been their 
position formerly, there is no question that 
under the new Jail Rules (403A) thoy are 
empowered to keep persons in confinement, 
and they are none the less so empowerdd 
because they are themselves in confinement. 
.That being so, they fall under the definition 
of public servants to be found in Section 21 
Clause 7 of the Penal Code. 

As the effect of the Judge’s order has 
been to acquit the prisoner, we do not 
reverse that order, but merely intimate our. 
opinion that it was wrong. 





The 6th May 1867, 
Present: 
The Hon’ble W. 8. Seton-Karr, Judge. 


Section 94 Registration Act KK of 
1266—Abetment of false person- 
ation. 


Committed by the Magistrate, and tried by 
the Sessions Judge of Dacca, on acharge 
of making a false statement in a proceed- 
ing under Act XX of 1866, and false 
personation. 


a 
Queen versus Soleemooddeen and others. 
. 


Three persons who put up a fourth to personate one 
whose authority was required to complete a conveyance of 
immoveable property, were held guilty under Section 94 
of the Registration Act XX of 1866, 


Tus is an appeal against a conviction of 
three persons under Sections 91 and 93 of the 
Registration Act XX of 1966. 


JHE WEEKIY REPORTER 
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The conviction hasdaken place by a Jury, 
and the appeal i$ therefore limited to a 
point of law, The pleader for the appel- 
lants lays stress-mainly om the wording of 
Section 93, and urges that uone of the pri- 
soners can be correctly said to have “ falsely 
porsonated another.” The eyidence  dis- 
closes that some one was put up before an 





Ameen, who was acting under the liw in ; 
question, to personate one Nussurunissa 
whose authority was required to complete 
a certain conveyance of some immoveable 
property, and that the three prisoners were the 
persons who got ùp the false persouation. 
Strictly and technically speaking, then, the 
prisoners would not be guilty under Section 
93 as they did not falsely personute any one 
themselves. But they would, all of them, 
be guilty under Section 94 which provides 
a penalty of imprisonment for seven years for 
abetment of any offences under this Act aud 
within the meaniug of the Indian Penal 
Code. 

There can be no doubt that, from the 
indictment, the prisoners knew that, they 
would have to mect a charge of getting up 
some one else to personate Nussuraunissa, 
and that they consequently have had every 
opportunity of pleading to, and of meeting 


‘and rebutting all the facts requisite to con- 


stitute an offence punishable under Section 
94. 

In this state of things, Section 426 of the 
Criminal Procedure Code will comein ; and, 
as the accused have not been sentenced to a 
larger amount of punishment than might 
have been awarded under Section 94, and as 
they have not been prejudiced by the mere 
technical error that has occurred, there is 
no reason to interfere or to order a new 
trial. Uuder Section 21, Criminal Proce- 
dure Code, trials under any local or special 
law would be conducted under the Criminal . 
Procedure Code. 

The offenco is one deliberately perpetrated, 
and ie requires a severe sentence. e = 
The appeals are rejected, 

D 
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uiie war ‘with friendly Power hes Mur der. 


-+ Pardon—mMitigation of ‘punishment. 


“Committed by the Assistant Commissionér, 


and tried by the Deputy Commissioner, of 


Cuchi: on a charge of waging war 
the” 


‘Asiatic power 


‘againt® ‘Raja of * Moneepiore,’ an 


in. alliance with 


` the 


7 ari . 


Qen o versus Sajowpa. 


i Application for pardon-or mitigation -of jnintimeht 
i “for'a political, offence (e. g. for- waging war against a 
power in alliance with the Queon). should be made to. 


` tho Executive Government, 


, > Tom petitioner has pleaded guilty to the 
offence of waging war against a power in 
alliance with the Queen (Section 125 Penal 
Code). l 


% 


Nothing is stated in the petilion of appeal, 


"and the appellant has had a fair trial. If, for 


a political ‘offence ho; ‘desires pardon or miti 
“gation of ‘punishment; he should apply to. she: 


F Executivo Government which? in stich a caso, , 9 a. M, aud found the prisoner Bishendharee 


, Penn best say whether big .offence bas been 
too severely. punished, and whether’ political 
_considerations will admit of the éxereise-of 
the prerogative of mercy vested in’ ‘the rè- 


Brees of the Queen. 


-I ‘decline to interfero, 
ground, on. ‘which, ‘ as ‘a Judicial tribunal, T 


3 cai pr operly inter fere i in such n caso. 


Aa rSjected. 


-of murdér. 


thor e being no, 





Cr iminal Referred Jurisdiction. 


Qiteen versus Bishendharee Kabir: 


Curious’ case of murder where a father sacrificed his 


800, because wealth had ùot accompanied its birth, and 


afterwards -cut his own throat as a protest ahs his 


| deity's injustice. PS í Fa 


` Glover, J.—Tus is a very paratae 6 case 
Bishendharee the prisoner was. 
found on the morning of the 17th. January 
last sitting at the mouth of a caveéiin which - 
contained a locally. celebrated shrine of 
Mahadeb, with his throat partially cut. 


Information of his having been seén there: ` 


was conveyed to the chowkedar of Buckhora,. 
(witness No. 1) theevening. before, by two 


| travelling pilgrims, who had passed by . the 


place, bad seen the man sitting wounded in 
the manner described, and had been told by 
him- that he had sacrificed his son to’ 
Mahadeb within the cavern: These men 
-were wandering pilgrims, and their where- 


-abouts has not been traced ; ‘but acting’ on 


their information, the chowkedar proceeded 
at once to the nearest Police station. , He 
arrived there some time after midnight, and 
the next morning, accompanied by” a head 


-constable, policemen, and thrée other pérsons 


-whom the party appear to have ‘fallen ia 
with ou- the road, started for the shrine. 
They reached the place, a wild uninhabited 
spot, in the midst of a dense jungle’. about 


still sitting there. He was badly wounded 
inthe throat, and spoke with difficulty, so 
much so that the constable suggested that, 
if he could write, it would be better if he 
made his statement in that way. The 


‘prisoner complied and wrote in Hindee a 


paper marked A -in the record, in which, 
amongst other things, he declared that he 


| had sacrificed hig son to the god, and that’ 


the body was in the shrine, A bloody knife 


“was lying close by Bishendharee, which he was 


unwilling to give up to the Police, and which - 
eventually had to be forced from him. The 
prisoner also endeavored to prevent the 
constable from ‘searching the cavern, alleging 


that, if he did so, the benefit-of his sacrifice 


. 


1 
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would be lost, and that if left alone, his son 
would come to life again in three days.” - 


The Police lighted forehes=and proceeded 
inside the cavern, leaving Bishendharee An 
custody outside. The shrine was situated Jow 


down iu the mountain more than 1 ,000 yards 


from the entrance and, on a stone whiclr 


jutted out from beneath “the figure of the 
god was found the prisonet’s little sob, a` 


hoy of some 4 yéare, with his roni cut: and 
quite dead. i a 


The above facts are ey. proved: b 
independent testimony, as well as by the 
depositions of the Police, < . s 


At the entrance to the cavern were posted 
up two papers in Hindee proved to be in the 
plaintiff’s “hand-writing containing wild 
rambling complaints . against his, god 
and statements to the same effect generally 


as those written in the paper A; in one of 
them he desired that his wife might: be! in- 


formed of what had happened. az 


The contents of the paper A. ave to “the 
following effect :—“ I, Bishendharee, ntade 
“q-vow, no-one beat mo. I sacrificed my 
«own lifé voluntarily ; my son will come, to 
“life on Tuesday; my son is on the Mahadeo. 
“TF you take him down, it will be-a sin to 
“you. I made a ‘vow, in case a son should 
“ be born to-me, to sacrifice Ganges. water 
“and do pooja. ʻA son ‘was born, ‘but no 

` “wealth ‘came ; ‘for’ this reason Lsacr ificed 
“my son Ram Topsain, I-cut my son’s 
& throat with this knife, and then my ‘own. 
“You go and tell this to your master *the 
“Magistrate. If he doesnot believe your 
statement, to save yourselves, shew, him 
“this. If you: remove me, I shall, 
t survive, I sacrificed him on Wednesday, 
“four days ago,~-itwas past noon.”- The 
child’s body and the prisonet were taken into 


Sasseram, where: the latter wasi ‘soine tifao - 


under medical treatment in Hospital. ~ 


On being brought before the Magistrate, 
ho denied having written the paper “marked 
A, and repudiated its contents. Hë asserted 
that, whilst at the’ cavern, he had beei set 


T upon during his sleep by five men, viz. Gon- 


esha Geer, the malik of his village, Neamut, 
Sirdar, and two others, that these men mür- 
dered his child, and very: nearly succeeded 
in murdering him also by cutting his throat. 


|? He called no witnesses to support this 


; defence ; but he conducted his case with 


considerable acuteness and cross-examined 
the přosecution witnesses shrewdly and well, 
without; however, being able to elicit, any: 


g 


not, 





‘thing favorable to hje- Plea that the persons e 


. -above named wert at enmity. with him and 


jad. attacked him out of revenge. 


The native doctor of. .Sasseram, hoifover, 
did depose that the wound on the: prisoner's 
throat was not, in’ his opinion, self-inflicted. 
He gave reasons for so thinking, the chief 
of which were that the cut was too ufiform 
in. depth,-and too even, and that the blade 


“of the knife, which was only 3,inches long, 


could not have made a cut of 4 inches lone. 


The Civil Surgeon of Arrah who saw the 
prisoner afterwards when the wound was 
nearly healed, was not abléto give a positive’ 
opinion, -but considered that the appearance 
of the man’s throat. was not inconsistent 
with the -hypothesis of attempted suicide. 


- Now, we see no reason whatever to doubt 
the credibility of the witnesses who saw the 
paper A. written by, the prisoner, and so 
much of the deposition of the head consta- 
ble as relates to the discovery of the child’s 
body in consequence of ‘the information 


“supplied by the prisoner ‘in that document 
.is admissible evidence, and both .together 


prove that Bishendharee confessed to having 
sacrificed his child to Mahadeo. 


‘This evidence is corroborated by inde- 
pendent proof that the paper A. is'iu the 


„prisoner's hand-writing, and that-the knife 


which was found on, “the chowkhut of the 
cavern covered with blood belongs to him. 


We consider it proved that Bishendharee 
killed his child. 


The question remains whether there is 
any reason why he should not be convicted 
of the murder in consequence of his being 

at the time incapuble of * discerning “between 
right and wrong, or of knowing that what he 
did was contyary to law. 


Now not only does the prisoner himself 
‘strongly ‘deny the fact of his ever having 
been insane, but all the evidence points. the 


-same way. The witnesses, men of his.owao 


village and:in two tases connected with hint 
by family ties, say indced that he was‘a con- 
firmed drunkard, and, when iu liquor, behaved 
himself. outrageously, but not one, not even 
the prisoner’s wife, aeserts that lié was 
ever out of his mind, - cee 


The prisoner’ s conduct at the time of his 
discovery by the Police is- incousistent* with 
thé idea of insanity. He had sacrified his 
son (he snid) because wealth had not accom- 
pabied its birth, and had cut hig own throat 
as a protest against his deity’s injustice, and 


wer vere eeelee 


he advised the Police to make the affair cloar 
“to the Magistrate and fo save themselves 
from any possible blame by shewing him 
what Jad been written. eat 
In short, although there may have been some 
degree of religious enthusiasm or even hallu- 
ciuation, there is nothing to show that Bishen 
killedghis child * whilst in a state of mind 
that incapacitated him from knowing right 
from wrong. It seems to us rather that he 
did expect toereceive some worldly benefit 
from the sacrifice of his son, and that wealth 
would come to him, and his dead child be 
restored to life again together. 
A-reason (though not a strong one) for sup- 
posing Bishen insane might Rave been found 
- in the meaningless atrocity of the act, had 
not the prisoners owp explantion of his 
conduct solved the difficulty, and shewn that 
thore was a meaning in his proceedings. 

We convict the prisoner of the murder ; 
but taking all the circumstances into con- 
sideration, think that the ends of justice will 
be sufficiently met by a sentence of trans- 
portation for life. 





The 7th May 1867, 
Present: 


The Hon’ble F. B. Kemp, W. S. Seton- 
Karr, and F. A. Glover, Judges. 


Perjury. 
Queen versus Bishoo Bewa and Pipree Bewa. 


Committed by the Magistrate, and tried by 
the Sessions Judge, of Rajshahye, on a 
charge of false evidence. ; 
Case of perjury by females in which the majority of 

the Court refused to reduce the punishment. 

Glover, J.—Tuet guilt of both these 
prisoners appears to me fully established, 
and the only question for consideration is 
the propriety of the sentence. 

-The Assessors recommended the prisoners 
to merey on the ground that they were 
women, and had just suffered a severe domes- 
tic loss. 

I do not think that their 
throughout these proceedings shows them 
to have been much affected by the death of 
Ali, but on the other ground, viz. that the 

‘prisoners are ignorant women easily inti-' 

midated or led by the village authorities, T 

think it but fair to treat them somewhat 

more leniently than the generality of male 

offenders. i 
I donot forget their conduct in endea- 

voting to make ‘the most of the Naib’s 


difficulty, Still the sentences passed 5| 
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dn the case of Bishoo. 


behaviour. | 
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years’ and 3 years’ rigorous imprisonment 
appear to me disproportionate to Lhe offence, 
aud taking the recommendation of the As- 
sessors into consideration, woúld redace them 
to 3 years in case of Pipree and to one year 
The imprisonment 
in both cases to be rigorous, 

Seton-Karr, J.—I regret that I am un- 
able to concur in the propriety of reducing 
the punishment of these two ‘prisoners, I 
cannot take on myself what I call a serious 
responsibility in direct opposition to the 
reasons given by the Judge for not acting 
on the recommendation of the Assessors to 
mercy, which reasons I consider to be good 
and sound, and to be justified by the whole 
case. . 

It is clear that the two women were very 
little affected by the {death of the chowki- 
dar, who was the husband, of one of them. 
They were quite ready to obstruct and parn- 
lyse justice on condition of receiving a 
reward, In spite of their suspicions 
against the Naib'Ram Govind Sandial as the 
instigator of the murder, they were both of 
them ready to ask for 100 Rs, anda beegah 
of lakheraj land as the price of their silence, 

The Judge says that the prisoners by 
their demeanor in Court “shew that they, 
“ know perfectly well what they are about, 
“and that they could not have been per- 
“ suaded into acting as they. have done, un- 


“Jess they had been most ready to adopt. 


“ the course indicated to them, they acted 


“ either from motives-of cupidity or per- 


“ verse aud criminal indifference, and must 

‘bear the consequences of their conduct.” 
Iam always ready to listen to recom- 

mendations for mercy, or to lessen the 


‘punishment for false evidence, unhappily so ` 


common in our Courts, when the same is 
delivered partly from helplessness or igno- 
rance, or from no very bad and corrupt mo- 
tive, but merely from sheer indifference to 


truth. But here the perjury was clewly — 


deliberate, and was committed from very bad 
and corrupt motives. 

I would allow both the sentences to stand. 
I think the Judge in this case is mach more 
to be trusted than the Assessors. 

The case must go to s third Judge. e 

Kemp, J.—I concur with Mr. Justice 
Seton-Karr. There is in my opinion no- 
thing in the case of these prisoners making 
them fit objects for mitigation of punish- 
ment. They seem to me to have acted 
throughout the mattor with utter indiffer- 
ence to their domestic bereavement and with 
corrapt motives. 
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è Tlie 7th May 1867. 
Present : i 


Plie Hon'ble F; B. Kemp aad F. A. Glover, 
Judges 


Culpable Homicide not amounting to 
murder— Unlawful Assembly—Rict. 


Queen versus Mana Sing and others, 


Committed by the Magistrate and, tried: by 
the Sessions Judge of Gy YQ, On. a charge 
of being members of an unlawful assem- 
bly in prosecution of the common object of 
which death was the result, 


Tn a case of riot in which a man was, killed, the 
whole of the members of the unlawful rssembly, .as 
well the victorious as the „worsted, were held equally 
guilty of culpable homicide not amountiug to murder,- 


Kemp, J.—Ix this appeal there arè tivo 
parties before this point. The villagers of 
Aone on one side, and those of 'Deonee on 


the other, and the cause of the dispute was 


the right of user in a water. course, a fruitful- 
cause of affrays in the Behar district. It 
is clear that the Deonee villagers erected a 
dam, and thereby obstructed the free passage 


It is said for the Aone, party that, igien 
of the fact of the Deonee villagers being 
collected at the bund, they went for the 
purpose of removing the obstruction „and 
restoring the natural flow of the water, but 
this hypothesis is entirely inconsistent with 


their acts as well as the evidence.. The large’ 


number of the party, said to be one hundred, 
‘the being armed with heavy sticks and 
gorassas, a description of. battle-axe of a 
deadly character, shews that they Went añ- 
ticipating a fight and with the intention, by 
means of cr iminal force, to enforce a suppos- 
‘ed right at all risks, 
have had recourse to the protection of tha 


public authorities; indeed, if they” had not. 


gone to the disputed bund, there would have 
beén no riot at all. 


-A man has been killed in this riot, aie 
down by a blow on the head. ‘he offence is 
culpable homicide not amounting to murder-; 
and as the offence was committed i in carry- 


-ing out the common and unlawful object 


of the meeting, the whole of the members of 
that unlawful ‘assemblage are liable. ` Taking 


this view of the case, we-confirm the con- | 


viction and sentence passed by the Sessions 
Judge and reject the appeal. 


There was time to- 





The Dee party aro equally to blame, 
though they. were simply from inequality in 
number worsted in the" fight. They; were 
wrong in the first instancé in damming dp. the 


ing the Aone party. instead -of retreating 
and ‘seeking the protection of the law... 


+ 





The 5th May 1867. ° 
e Present: 


The Hon'ble L. S. Jackson and w. Markby, 
Judges. 


Duty of Judge (in weighing Hvi- 
` dence). 


Committed by-the Magistrate, and tried by 
the Sessions Judge of West Burdwan, on 
a charge of dacoity. f 


Queen versus Kalu Mal’ aud others. 
A Judge cannot properly weigh evideace, who starts 


with an assumption of the general bad character of the 
prisoners, © 


have been convicted of dacoity, and have 
appealed to this Court. 


‘The evidence .consists entirely” of that 


‘of the witnesses to the identification, uo 


property having been found in the posses- 


sion of any of the prisoners. 


The prosecutor identifies, the prisoners. 
Kalu Mal, Gody Mal, and Boro Nundo 
Mal, whom he knew before. _He says he 
recognizes the other prisoners as having 


know them before, 


ers, and says he kuew them all before. 


Witueas No. 3-identifies all the prisoners 
and.says he knew them all before, 


Witness No. 4 identifies Kali Mal, 
Chunda „Mal, and Cheedam Roy, and, says he 
knew them before. 


There.ean be no doubt that there is here 


f 
true} ample evidence against all the sei 
| and ify after: having been duly weighed, 


it 


water-course „by shew of force, and in oppos~ 


The appeals are rejected. a : i? 


Markby, J.—In this ‘case nine. prisoners _ 


.béen present at the dacoity, but did not - 


“Witness No. 2 identifies all the prison- 
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“nas been credited by the Sessions Judge ' ‘The 18th May 1867. ry 
and the Assessots, the conviction ought to Present : 


be affirmed. : The Hon’ble F. B. Kemp, Judge. 


But I observe that throughout the wit- : 
é 3 ; : Bvidence—Kidnapping—Sale of girl 
nesses seem most improperly to have given = : 
evidence of*the general bad character of AOE PORE SO Or Pron 


the prisoners, afd that the Sessions Judge Committed by the Magistrate, and tried by 
commences his observations on the case by the Sessions Judge of East Burdwan, on 
remarking that “this is a case of dacoity| 7% charge of disposing of a minor girl 
“ committed ty professionals of whom a Jor the purpose of prostitution, Se. 
“father and his two sons besides other Queen versus Doorga Doss and others, 
& relations are at length brought to justice. The evidence of a kidnapped girl, if thoroughly eredi- 
“The father has been punished before. Ale is legally sufficient for a conviction for kidnapping. 
“But the notoriously bad character of'| tor yanapping aad for selling far pestoass of prostice: 
“ each. and all of the prigoners may be | tion. 
i: hae a tme ie eu Doorga a Tuesr prisoners have been tried by Jury. 
ae a to- anve Artie ae searched as | The charge to the Jury is a proper one. 
iy such notorious robbers wou DPyEr keep They were properly told that the evidence of- 
stolen property in their houses. the principal witness, the girl who was 
Tt is true that the Sessions Judge proceeds | kidnapped, if thoroughly credible, was legally 
afterwards to consider the evidence, and | sufficient for ‘conviction; but at the: same 
states generally that he is satisfied with the | time, they were cautioned to receive it after 
identification. But to recognize persons at | mature consideration and scrutiny. `I see no 
night by- torch light and in the confusion of | reason for interfering, snd confirm the 
a struggle as the witnesses in this case | conviction and sentence, rejecting the ap- 
professed to do, though by no means impossi- | peals. 
ble, is not easy, and the evidence, therefore, |. With respect to. the appeal of Nobin 
ought to have heen very carefully weighed | Bagdee, I have to observe that there is no- 
and sifted. I donot think that a Sessions | thing illegal in passing separate sentences 
Judge can possibly perform this part of his | for the offence of kidnapping and for the 
duty in a satisfactory manner, who starts | offence of selling for the purposes of pros- 
with an assumption of the general bad | titution, which are separate and distinct 
character of the prisoners. Such.a consi- | offences. It does not follow that, because 
deration was wholly irrelevant to the issue ja person entices away n minor under the 
- which: the Sessions Judge had to try in this | age of 16 years out of the keeping of her 
case, and, so far from relying on this evi- {| lawful guardian, it is necessarily with the 
dence as he appears to have done, he ought] intention of selling her for the purposes of 
never to have received it, or, if by inadver- | prostitution. z 
tence he received it, he ought to have made : 
every effort to shut out the effect of it from 
his mind when weighing the eyidence given : 
to prove the e e of the prisoners The 20th May 1867. 
in this particular crime. : i Present: 


For these reasons, I am not satisfied with The Hon’ble F. B. F nai 
the verdict, and think it ought to be reversed, i e as ue ne pi 


and that the prisoners ought to be` put 
again upon their trial. i 





Jurisdiction — Perjury — hand- Dis- 


putes: 
`I also thiak that the Police officer who Aia i rai 
conducted the enquiry ought to have been Criminal Revisional Jurisdiction.® 
called, and that he did entirely wrong in Queen versus Buloram and another. 


Put nt the aac of the prosecutor A Magistrate has no jurisdiction to try, but must 
rom seat ching the prisoners houses, I | commit to the Sessions, a case of perjury committed be- 
consider the explanation of this omission | $e him, in the course of a proceeding takon under 
to be highly unsatisfac tory. : ection of the Code of Criminal Procedure, 

a - i eae Glover, J—We are of opinion that the 

Jachson,eJ.—1 coucur in reversiug “this Magistrate acted without jurisdiction in 
conviction and-ordeving a new trial which | this case, and that his order should be 
should be before new Assessors. ; quashed. 


eo ree vee 


The question turns upon the meaning of 
the words “ judicial proceeding ;” and. there 
enn, we. think, be no doubt that proceedings 
taken under Section 318. of -the “Code of 
Criminal Procedure are “ judicial proceed- 
ings” in the sense of Section 193 of the 
Penal Code, even though they. may possibly 
not terminate in a judgment, -°t 00 7 > 

Now this Section leaves the officer, who 
holds such “judicial .proceedings’* no ap- 
parent option.” The words are “ shall be 
punished with imprisonment,” &c., and the 
Schedule to the Code of Critiinal Procedure, 
which refers to it, makes the Court of Session 
the only Court that can-pass sentence, sanda 
“Magistrate can do uo ‘more than-hold the 
preliminary enquiry.. Dod fate ag 

Section 181 of the Penal Code: under 
which the Magistrate has acted in this case, 
appears to us to refer to matters ‘which do 
not come, under the -definition of judicial 
proceedings; and although the wording of the 
Section is apparently large enough to admit 
false statements- of every description, its 
action is restricted as regards’ those made 
under certain circumstances by the succeed- 
ing Section 193. Were it not so,the Magis- 
trate of a District acting under, Section 181 
might try all cases of -perjury himself 
instead of committing them,’ as he is no 
doubt bound to do, tothe Sessions. _ 

It appears to us, therefore,- that, as the 
appellants gave false evidence in the stage 
‘of a judicial proceeding, the provisions of 
Section 193 must, of necessity, be applied to 





jurisdiction. ` His orders are quashed, and, he 
is directed, if he -see fit, to commit the 
offending parties to the Sessions Court. 





` The 20th May 1867.° 
f ~ Present: ve 
‘The Hon’ble F. B. Kemp, W.S. Seton-Karr, 
and C, P. Hobhouse Judges. 
Misdirection— Perjury. 


Committed by the Magistrate of- Furreed- 
pore, and tried by. the Sessions Judge 
of Dacca, on a charge of false evidence. 

Quen versus Rammoni Sein and another. - 


Where 0 deposed that he and K were 4 day's in com- 


pany at M, and the Judge charged the Jury that. if they 
found that R. was not in company with O during those 
4 days at Jf but was at S, it did not matter where O 
was, becduse it was clear that he could not have-been in 
company with’ R at M.and must therefore‘have given 


> false evidence when he said that ‘he was: duriug those 


4 days in such company at M,—HELD by. the majority 
of the Court (Seton-Karr, J., dissenting) that there had 
been uo misdirection. a Sp e 
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all the eviderice against ‘the two prisoners 
who have -been ‘convicted _of giving false 
‘evidence. | Se Be ee, at ' 

` Against Rammoni Sein the’: conviction 
appears .to me good. The -Jury had to 
‘choose _ between tivo-stories y one“was a long 


-f story which he himéelf‘set up to the effect 


that he went to Mymensingh - about’ the 
end of Bysakh, stayed thene two: or three 
days, and came back to. Dacca. He stated, 
also, that he'had paid a visit to Noakhally, 
but ‘this was at the beginning Of Bysakh. 
The other was a story supported by 
witnesses -who had full reason. to know 
what they were talking about to the effect 
that Rammoni was duriyg ali Joisto and 
upto Asarh at Noakhally, and, that, therefore, 
he could not have been, at the end of 
Bysakh, at ‘Mymensingh. Seelng that 
Mymensingh and Noakhally, as far ds the Dis- 
trict of Dacca is concerned, are at -the two 
opposite poles, and that the evidence to 
both versions was so precise and distinct as 
to be incapable of reconciliation, the J ury, 
if seems to me, were rightly directed and 
were left to credit whichever version they 
preferred. It is a natural aud legitimate 
consequence of' their ‘opinion -on the ev- 
dence that Rammoni had sworn falsely auid 
deliberately to his . presence at Mymensingh, 
Dacca, and Jnaydebpore in the end of 
Bysakh and on the 8rd and 2nd of Joisto 


It is not said by any one that he went to 
Noakhally with Rammoni. It is said for the 
prosecution that he was not at Mymensingh 


not shewn where’ he was during those days. 
. The Judge was, it appears to me, wrong 
in telling the Jury that, though the evidence 
for the" prosecution that Obhoy was not at 
Mymensingh on those dates but at home, 
was not very positive, yet, “if you find it 
“ proved that Rammoni was not.at Soodaram 
“ (Noakhally) at thé time the two prisoners 
“stated they were here and in each-other’s 
“company, the -defect of the evidence as to 
“where Obhoy actually was is immaterial.” 


Obhoy ought not to be convicted:of false 
evidence for simply saying that he was at 
Mymensingh, because it is clearly proved 
that his companion was at Soodaram; the 
sudder station of Noakhally. I cannot. think 
that his case ought in fairness to be. trenied 
as jf it was so entirely bound eup- in, and 
connected with, the case-of his fellow pri~ 
sonér, though Obhoy did certainly say in a 


- 


Scion-Karr, a—In this caso Ihave read ° 


_ But with regard to the other prisoner ` 
Obhoy, the case seams different, 
thé case, aud that the “Magistrate had no |: 


for four days at the end of Bysakh. But it is | 


e 
~ 
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-gefferal way, that he was ig the company 
of Rammoni. The evidénee to* convict him 
should, moreover, leave no reasonable doubt 
that he was not, and could not have been, at 
Mymensingh at the time when he says he 
wns ;and that, he wilfully-and knowingly 
made a false statement in saying that ho was 
there. Now, Oblioy merely said as regards 
the Mymensingh visit: ‘‘We arrived in 
Mymensingh in five or six days; we were 
four days in Mymensingh. I went to Gopal 
Doctor as al &c. Now Gopal Doc- 
"tor witness Ne. 2 , certainly says “the pris- 
soners Rammoni ‘and Obhoy Chunder never 
went to my residence at Mymensjngh. I never 
saw them there.” This does not amount 
to more than one oath against another, and 
it is quite possible’that tke prisoner Obhoy 
may have gone to Gopal’s house at Mymen- 
singh without having seen him. Another 
witness for the prosecution, -Juggobondho 
Sein states, that Obhoy Sein was at home part 
of those two months (Joisto and Assar), 
and sometimes from home. This is not incon- 
sistent witha visit to Mymensingh. The Jury 
should have been charged on this prisoner’s 
case quite differently from the case as against 
Rammoni Sein. I hold that he has been 
prejudiced by a misdirection from the Judge, 
and that there is substantially nothing but 
the oath of Gopal against him, while nothing 
was put to this witness in cross-examination 
to ascertain if Obhoy might not have gone 
to Mymensingh without the witness be- 
coming aware of the fact. The other evi- 
dence for the prosecution either has no bearing 
on the guilt of this prisoner or is somewhat 
favorable to him. Witness No. 6 Mohima 
Chunder Baroi does say that the two pri- 
soners never went to his house at Dacca 
at the end of Bysakh or beginning of 
Joisto ; but the prisoner Obhoy js not charg- 
ed with falsehood for saying the contrary. 

On the whole, I think, the misdirection 
aud the want: of sufficient legal evidence 
are enough to entitle this prisoner to a new 
trial, if not to his immediate acquittal. Let 
the case go to a second Judge. 

Hobhouse, J.—I regret that I cannot 
concur with my learned Colleague in the 
opinion that the prisoner Obhoy Chunder 
Sein was prejudiced by the summing up of 
the Judge in the Court below, and that his 
condemnation and sentence are thereforé 
illegal. 

The charges against this prisoner were 
two: viz. that he gave false evidence when 
he‘ depose@, first, that he aad one Ramoni 
were four days at Mymensingh, and that he 





went to Gopal Doctor’s house; and, secondly, 
that, on his return on the 2nd of Jeyt, Re 
saw one Nundo Koomar in one Kalinarain’s 
house. 

When, therefore, an the first part of the 
first charge, the Judge below charged the 
Jury to the effect that, if they found that the 
above Rammoni was not in company 
with the prisoner Obhoy during the above 
four days at Mymensingh but was satSoodaram, ` 
another place, then it did not matter ‘where 
Obhoy was, because it would be clear that 
he could not have been in company with 
Rammoni at Mymensiugh, and must, there- 
fore, bave given false evidence when he said 
that he was, duriug those four days, in such 
company. at Mymensingh.. I think that the 
Judge charged the Jury ‘properly. 

The statement of Obhoy: was that during 
four certain days, he was in company with 
Rammoni at a certain place in Mymensingh, 
The Jury were charged to find, and did find, 
that Obloy was not, “and could not have been, 
in company with Rammoni during those four 
days at that place —Mymensingh ; because.as 
a matter of fact, Rammoni was during those 
four days at Soodeeram, miles away ; sand it 
followed on this finding that Obhoy was 


“guilty of a false statement, 


I think, therefore, that there is no error of 
law within the reading of Section 408 
Code of Criminal Procedure on which to 
found any interference with this finding of 
the Court below. 

The caso must go before a third Judge. 

Kemp, J.—On referring to the petition 
of appeal-I do not find that any complaint 
is made that the prisoner Obhoy Churn has 
been in any way prejudiced by a misdirec- 
tion tothe Jury. I entirely concur -with 
Mr. Justice Hobhouse, and for the reasons 
stated by him. 


The 20th May 1867. 
Present: 


The Hou’ble L. S. Jackson and ©. P. 
Hobhouse, Judges. 


Culpable homicide not amounting to 
Murder. . 
Comaiitied by the Magistrate, and tried by 
the Sessions Judge of West Burdwan, 
on a charge of murder, &e. 


Queen versus Rajoo Ghose and others. 


Where a person snatches up a log of heavy wood and 
strikes another with it on a vital part with so much force 
and vindictiveness as to cause that other person’s death 
almost on the spot, the agt niust be held to baye been 





1467.17 


“Criminal 


THE WEEREYS REPORT! ER. 





dotie wig the knowledge “tat it was likely to cause ténced them. severally to ean porte for © 


death, but, if done without premeditation in the heat of 
passion ona sudden quarrel, the “offence committed is 


itegun 


Hobhouse, J. =ï HAVE. “hand pleaders 
in this case and have éarefally. weighed 
their arguments and considered the evidence 
on record, and I find the facis of the case 
to be these, viz. that, thé prisoners Rajoo,, 
Heeroo, and Neeroo, were thres brothers of 
the deceased Cheedam living with him’ in- 
one homestead though in a separate mess 3 
that the, prisoners “Umbika í (a boy of 14 or 
15) and Rajod also lived in the above honfé- 
‘stead, though in what capacity is not appa- 

rent ; that the three brothers above-mentioned 
and Cheedam had certain joint lands ; that the 
dhan gathered from these lands had been 
placed in Cheedam’s quarter of the home- 
stead ; that the three prisoners, brothers, had 
threshed some of this dhar ; that disputes, in 
which blows had been interchanged, chad 
arisen between the three prisoners on the onè 
hand, and Cheedam on the other, in regard 


to the property inthe dhan still left to be 


threshed ; that, on the 5th Magh, Cheedam, 
proceeded to thresh this dhan ; ; that the three 
` prisoners, brothers, forbade him ; ; that he per- 


sisted ; that a quarrel and row ensued ; 3 that, in ` 


the course of this, Rajoo, Heeroo, and ‘Neer 00,, 
picked up some logs of sål wood lying about; 
that Neeroo instigated the others to beat 
Cheedam ; that, thereu pon, Heeroo kicked and 
cuffed Cheedam ; that, whilst this was going 
on, Unibike and Rajub stepped in, atid held 
Cheedam by the hands and feet ; that then 
Rajoo stepped in front of Cheedam, “and 
Struck him on the right temple breaking 
the bone and’ causiiig immediate unconscious- 
ness ; and that Cheedam never after recovered 
his senses, but died few a hours after,—the 
cause of death being declared by the medical 
testimony to be the blow of the sil log on 
the temple. 


These are the facts proved in the clearest 
sind most convincing manner; and though, on 
` the other hand, certain of the prisoners al- 
leged that Cheedam died of epilepsy, and 
certaim others of the prisoners pleaded 
alibis, yet these pleas unmistakeably broke 
dowa, and the Court elow was warranted 
in-not believing them, 


life. 


When, as. in this ease, .a grown-tip - min` 


‘snatches up a log of “ sil’? wood—a wood of 
a tough andweighty kind—and str ikes anothér 
person with.that log.on a vital p ar rk, with, 
so much foree and vindiétivéndss ` âs, to duse 
that other person’s desth on the spot as any 
be said, it is impossible iù my. jildgment 
not to hold that the act was done “ with 
the knowledge” that it was “ likdly to’ causé 
death.” 


Therefore I have no-hesitation in eT 
with the Court below that the prisoner Rajoo, 
in committing the-act of striking Cheedam 
on the head, was guilty of the offence of cul- 
pable homicide. 


But it was culpable homicide not ahiduut- 
ing to murder, becausé in my judgment it 


was an act within tha meaning of Exception: 


4 Section , 300; for it was done without pre- 
meditation in the heat of passion on a sudden 
‘quarrel, 


- I bold, therefore, that the Court below was 
right in finding this ee guilty of this 
offence. 


And as to the other prisoners they clearly 
were guilty of the abetnieat of this offence, 
for Heeroo instigated the assailants ; Neeroo 
was actually one. of them, and Umbika and 
Rajub facilitated the commission of the 
offence by holding Cheedain’s arms and feet; 
and all those persons being present when the 
offence was committed must, unde? the pro+ 
visions of Section 114 of the law, be deemed 
to have committed the offence. 


The Court-below was therefore right also 
in my judgmept in finding these prisoners 
guilty of the offence of culpable homicide 
not amounting to murder, and I would not 
disturb the finding in any particulars, 


But the indiscriminate sentences of trins- 
portation for life on one and all of the pri- 
soners seems to- me to be preposterously un- 
fitting. j 


On the evidence, Umbika was but à boy 
of 14, and the offeuce that he and Rajub. in 


‘| truth intended to commit was that of hold- 


ing Cheedam whilst Heeroo thumped and 


- Under. these- aironi tek; the “Coutt “kicked ‘im. 


below. and one of the Assessors (the other 
found the offence of murder) found the pri- 


I would“ telis the sentences on these 


soners guilty of culpable homicide ` not | men, therefore, to one year’s rigorĝus impi 


amounting to murder, and the Court sen- 


‘sSonment, 


¢ 


F 


. 


-LUS 


_it was he who with, 


CPIMANG 


The offence that Heexoo, on the evidence: 
anid in truth, committed was that of thump- 
ing and kicking Cheedam ; and it is clear that 
he had no intention to go further, for he. 
actually hada sil” log in his hand, “and 
he did not use it but résorted rather to the 
mildgr “assault.. And so, also, with ‘the pri- ; 
.poncr Neeroo : he instigated “the others to~ 
assault, but he took no ‘other part in if, and 
never even ajtempted to use tho, weapon He 
had snatched up. 


I would, therefore, reduce ‘tie sentences on. 
these men also to one year’s rigorous ioh 
sonment. oars : 

The- offence of Rajoo is moro heinous, for 
the former quarrel 
and present passion in “his mind, atruck the 
fatal below, I would therefore ‘sentence this 
prisoner to are, years’ rigordus imprison- 
ment. 


Jackson. J. ig concur d _ Mitigating 
the sentence passed to rigorous impri- 
sonment for one year in the case of all-the 
prisoners except Rajoo and three years in, 


-his case. 


` Hobhouse, J.—I concur that the sentence 


“ in mitigation on Rajoo should be three years, 





The 27th May 1867. ° 
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There is one part, however, of the Segsions 
Judge's chirge which we must notice, al- 
though, from the prisoner's not having been 
prejudiced by it, the error is of no direct 
Conseqnence so far i this nppeal is con- 
cerned, 

Speaking of the’ prisoners Nos. 83 to 90; 
the Judge says: “They -may be. taken as . 
sf witnesses for each other; and the question 
ig whether you will accept their story “or 
« that of the.prosecution, and for that pur- 
«“ pose you must oompare. them both, uae 
s ‘ by point.” > ry 

“This, we observe, is. nota correct view of 
‘the law, and there could be no comparison — 


‘drawn between sworn depositions of wit- 


úesses on the one hand, md bare statements . 


‘of prisoners on the other,—statements which 
‘they had the most direct interest in making, 


and which, if credited, would have the effect 

of” absolving the makers from the eat 

charged against them. j 
Such statements were altogether - ida: 


g: ‘sible ; they were no evidence at all, ‘and the 


Judge ought not to have alluded to them as 


,| evidence. 


Present: > 


the’ Howble F. B. Kemp and F. A. Gloven, 


5 


Judges. 


Evidence — Charge of Judge. r 


Committed by the Magistrate, and tried by 
‘the Sessions Judge of Patna, ona renong 
of murder, 


Queen versus Bhekoo Sing and others, - 


Bare statements of prisoners are not admissible in and 
‘ought’ not to be alluded to by the Judge as evidence. l 
`Nor is evidence taken before the Magistrato, unless con- 

tradictory of the evidence «f the Sime witnesses as given 
before the Sessions Court, evidence in the trial or proper 
to be put to the Jury, 


Glover, J.—Tus evidence in this case 
was very fully laid before the Jury, and no 
point of ww is raised in the appeal which 
would justify our interfering with the 


finding. 


‘There nro circumstances where any one 


of n number of prisoners jointly indicted ’ 


can be called as a witness either for or 
against his confederates ; but in this case none 
of the prisoners wero called: as’ witnesses 
on behalf of any of their fellows (vide we 
Weekly- Repor ter, 91). 

Wo remark, further,. that the Sessions 
Judge laid some stress on the evidence taken 
before the Magistrate : this evidence, unless - 
it was contradictory of the evidence of the 
same Witnesses as given before the Session 
Court, was not evidence in the trial, and 
should not have been put to the Jury, 

.But as these errors in direction were in 
favor of the prisoners as we observed before, 
they form no ground of appeal. 


The uppeals of all the prisoners -are 


rejected. 


_ nal breach of trust and by a Jury. 


The 27th May, 1867- 
Present: 


The Hon’ble-W. S. Seton-Karr, lE: 
Criminal Breach of Trust—Responsi- 
bility of Nazir. ad 

Committed by the Magistrate, and tried by 
the Sessions- Judge . of Nuddea, ona 
charge of criminal breach of trust. 

Queen versus Tofuzzal Ali. 
A Nazir is the head of an important department, cand 


- must be responsible for the truth of what he reports or 
- admits. He cannot be permitted to avoid responsibi- 


lity by urging that his mohurrir deceived him, 


Tuts isa casein which a Nazir bas been 
convicted of four different iistances of crimi- 


The prisoner has put in written _ grounds 
of appeal, some of which on the face of 
them are manifestly untenable ; but he has 
been heard ‘fully by his pleader. Baboo 
Chunder Madhub Ghose, , who has urged on 
the Court all that was in his power as to 
misdirection on the part: of the Judge, 
especially in regard -to charges 1st and 2ud, 
which were taken and considered together 
at the Sessions. _ 

The expressions laid stress on really 
amount to very little, and concern the receipt 


“-' gaid to have been given by the acting. Nazir, 


_ and the Judge’s insinuation or expression 


that the receipt may have béen given after 
the case had been brought against the Nazir. 
But it is not necessary, to divell at any 
“length on this point. On charges 3 and 4 the 
pleader - can say- but ‘little ; and ih truth 
there is nothing that could be said in them 
to make-out error of law, or such ‘misdirec- 
tion that justice had thereby. miscarried, ` 


In thesé instances the prisoner, being the 
Nazir of the Kooshtea Court, údmitted that 
he had reported that certuin, monies had 
been paid‘in. The cases on which “He so 
reported were struck off, being apparently 
cases óf recovery of money in execution, 
- and the Nazir cannot now be permitted to 
avoid his responsibility by urging- that his 
smohurrir deceived lim, and that lie had been 
led:to report that the. money had been re- 
ceived through faith in his mohurrir or. from 
inadverténce.” An officer such asa Nazir 
is tfe head of an important department, and 
he must be responsiblé foy the truth of- ‘what 
he repor ts or admits, and there”is other 
clear evidence in addition, in the case, + 

I have come to the conclusion that- there 
was no failure of legal and sufficient’ evi- 
dence and-no case of misdirection such as 
would cull for a new trial. 

The appeal is rejected. 
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_ The 28th May 1867. r 


. resent : : 

The Hon'ble J. P. -Norman, W, S. Seton- 
Kair, and ©. P. Hobhouse, Judgæ. 
eee property stolen at a 

dacolty. es 
Oeo versus J ogeshur Bagdee and oghers, 


Chamilia’ by the Magistrate, and, tried. by 


. the “Sessions: Judge of Hooghly ly, on a 

charge of dacoity. 

In ofder to sustain a conviction under Section 412 of 
the Penal Code of receiving property stolen at a dacoity, 
it is necessary to prove that the prisoner Knew or had 
reason to believe’ that dacoity had been committed or 
that the persons from whom’ he acquired the‘ property 
Were dacoits, 

` Norman, J.—Y wave read the petition of 
appeal, the direction ¢o the Jury, the’ verdict, 
and sentence, -There is no ground for ques- 
tioning ‘the propriety of the conviction or 
sentence except as to. two of the prisoners, 
Denoo Manjes and Sadoy Mitia. tty . 

As fo Denoo Manjee, it is proved ‘that, 
immediately after thé commission of the 
dacoity, he was seen to conceal a gold 
pauchnor, ‘part of the property taken from 
the house of the prosecutor in the ashes. 

The Sessions. Judge, Mr. Pigou, told the 
Jury that, if they believed the ‘evidence, it 
was proved that, very: shortly after - the 
dacoity, the prisoner “had possession of the 
pauchnor stolen in the* dacoity ; that he 
refused to say how he got it, and therefore 
the legal presumption was that he joined in. 
the dacoity aod stole it, and that the Jury 
would be justified -in “convicting of the 
ancoity. If they disbelieved the witnesses, 
they would acquit him. . 

The Jury found him guilty of retaining 
stolen property, the possession of whiclr he 
knew to have been transferred by the com- 
mission of ‘dicoity. i 

And -the ‘Sessions Judge sentenced -him 
tò seven years’ impr isonment. 

It appears to me that the Judge left the 
question quite properly to the Jury, so far as 

regards the evidence on the charge of 
dacoity, 
- The possession of stolen property immedi- 
ately after the commission of such an offence 
by a person who’ does not appear to bea 
receiver, or where there is no reason to sup- 
pose that the property has been obtained 
from a third person, may fairly lead to the 
inference that he who has. profited by the 
crime’ was the person or one of the persons 
who committed it. 

But. I think that there waseno' evidente 
to watrant the verdict of the Jury. If the 


: ence,—and, in fact, in the’ majority of instan- 


whereof he ‘knows, or has reason to believe, 


` 


‘ came from ; and, as Le does not'do so, the legal 
, presumption is that he knew it was so ob- 


` diately after the dacoity, and it is not proved, 


* prisoner was not himself one of the dacoits, 
but a mere receiver, there is no legal infer- 


ces, there is no probability that the receiver 
would be informed of the crime by: the per- 
son. from whom he might purchase or acquire 
stolen proper ty.” 


ordi@ary, cases, ask “no questions. 
412 of receiving property-the possession 


to have been transferred by the commission’ 
of dacoity, unless there is some positive evi- 
‘dence that he knew, or had reason to believe, 
that dacoity had been committed, or that 
the ‘persons from whom lie acquired ` the 
property were dacoits.- 

I think as there is no evidence sufficient 
in law to support the conyiction, that 
conviction cannot stand. In fact, the evi- 
dence against the prisoner ns a receiver was 
such- 'as tò warrant his conviction under 
Section 411, but not under Section 412. 

As regards the prisoner Sodoy the, Judge | 
Says : :—“ TF you believe ‘the evidence of 
Poran and Kali Churn (as to the property 
in the mul-mul), you will convict the prisoner 
of retaining stolen property, the possession. 


whereof he knew to have been retained by. |: 


dacoits, for itis his business to know where it 


tained.” Heanadds: “TI think the charge of' 
dicoity cannot be proved upon the mere 
presumption of having the property, because 
it is not proved that he he had it very imme- 


when the property was found- in his house.” ` 

The. Jury convicted this prisoner also 
under Section 412. ` My okservations on the 
case of Denoo apply to this case also. I 
would quash the conviction as to these two 
prisoners, and, under Section 426, would 
substitute a conviction for receiving stolen’ 
property, the prisoner knowing or having 
reason to believe the same to have been’ 
stolen. 
soners to tiree years’ 
mént. 

Seton-Karr, rt think, after looking at 
the evidence on the record, which I sent for, 
that there- was evidence, sufficient to go toa 
Jury as to the retention of thé property by. 
the prisonérs with the knowledge that the 
same had been actually.acquined by dacoity. : 


rigorous imprison- 


-The dacoity, and the ‘almost immediate! 
apprehension of some of the dacoits, with 
bundles ne some. of th property, 





And I would sentence the two pri-| 





must have become widely known and dis- 
cussed in the neighbourhood ; and though 
I admit the general force of Mr. J astice 
Norman’s remarks, yet I think, in this parti- 
‘cular case, that there was no failure of legal- 
evidence from which the Jury might justly 


“| believe or law fully infer that the two prisoners, 
A receivér of stolen property would, in| 
I think, 


n person cannot be convicted under Section | 


whose sentences he would reduce, took the 
property, not merely knowing it had been 
stolen, but knowing that it had been obtain- 
ed by dacoity. 

T would let the sentences stand as they 
are. 

Hobhouse, J.—This case has been sub- 
mitted to me as toa third Judge on the deca- 
sior of a difference of opinion between. my - 


and Seton-Karr as to the degree of guilt 
attaching to two certain prisoners, viz, Denoo 
Manjee and Sodoy Mitia. 


the house of the prosecutor on the night of” 
the 9th November last at a village called. 


3 Kurtapookur, and that a pauchinor and a 


piece of mul-mul eloth respectively proved 
to have been stolen at that dacoity. were, on 


-the 11th and 16th November respectively, 


found concealed in the houses of the said 
prisoners. 


ing property stolen at a dacoity under Section 
412,-or. simply of retaining stolen property ` 
under. Section 411. 

-In the matter of the prisoner Denoo, | 


Ihave ‘no hesitation in concurring with my 


learned Colleague Mr. Justice Seton- Karr. 
that he is guilty under Section 412.. 
The facts against him are shee, 
that the dacoity « occurred at Kurtapookur on 
the night of the 9th of November. That 
at daybreak on the morning of the 10th- 


‘ 


learned Colleagues Messrs. Justices ‘Norman’ : 


It is found that a dacoity took place in z 


The question is whether or not these ~ 
prisoners or éither of them are guilty of retain- - 


viz. . 


November, six of the dacoits were caught - 


red-handed at the village of Chundeepore ; 
that he, Denoo, was a resident of Chundee- 
pore; that this same day, the 10th, he 
brought the pauchnor stolen at the -dacoity 
into’ “his house, -just shewed the witness 
Nistarinee what it was, and ‘at. once hid it 
‘in his -ash-heap ; that the very next day 
the property’ was ‘there. recovered ; and that 
meantime he, Denoo, had absconded. sis 


Now, when six dacoits were at daybreak, 
following the dacoity, arrested with dacoity- | 


) Stolen property at the viliage of Chundes- 
-| pore, it is clear to demonstration that the faet ` 


-of the“ dacoity would at once be known 


“universally in that village, and it would . 


follow, first af ally 
é 


that, if there was Buy 


iv 


nee 


ve om | 


ws gow 


Jacoit belonging to the village who had “not 
, been “nrrested, such a person would not be able 
to dispose of any plundered property he 
might have upon him ; and, secondly, . that if 
if any person should be’ found in immediate 
receipt of property stolen ‘at the dacocity, 
the only (to my mind) reasonable or. possible 
presumption would bo that that person, had 
received with a guilty knowledge of dacoity. 

And so the facts ‘are that this dacoity 
occurred on the uight of the 9th ; that all 
Chundeepore knew of it at day-break on the 
10th ; that on that very-10th, prisoner Denoo 
had some of the stolen property on him and 
was concealing it; and that on the llth, it 
was found on him, he meantime. having 
absconded, and he subsequently having 
pleaded an alibi, to shew he was not at, the 
dacoity, which broke down. 

Applying every ‘test that my learned 
Colleage Mr. Justice Norman would apply, 
I still think with Mr, Justice Seton-Karr 


that Denoo Manjee was legally found guilty 


under Section 412 (indeed I should have 
been: prepared to fiud him guilty under 
Section 395), and I would let the sentence 
on him stand. 

In regard to Sodoy Mi itia the facts- found 
are different. 

The: dacoity P nt Kur ekat 
on the night of the 9th- There is nothing 
on the evidence to shew * how any preperty, 


stolen at the dacoity, was traced to Sodoy. 


at all ; and all. that I can discover from the 
record is that, whilst Sodoy is a.resident 
of Jamsola in one district, the stolen. property 
was, six days after .the dacoity,. found 
on him at Tantoolmumia in another dis- 
trict. 

How and when he received the papai 
there is nothing to shew ; and there are no 
means of presuming accurately, for we don’t 
even know how far“Tantoolmumia was from 
the place of the dacoity, much Jess whether 
or not the fact of the dacoity was known at 
all in Tantoolmumia, much less still whether 
it was known to prisoner, and, if so, when “it 
was known. 


“The first object of a robber is to get rid 


„of lis plunder.; and, in doing so, he is not 


likely to mention, and the guilty: receiver is 
not likely to ask, how and when he gotit, It 
is a case of give and take, and no uncomfort- 
able or compr omising questions put or .an- 
gwered on either aide ; 3 and thus it is ‘quite 
possible that prisoner, the inhabitant of a 


stranger district, and, for anything thati is in. 


the evidence to: the contrary, of a stranget 
village, six days after the  dacoity, may have 


«= 
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| dered, died of cholera. 
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received and retaingi, knowing, indeed, that ® 
the property was- stolen, but not knowing 
precisely tbat it was stolen at a dacoity ; 
and at aay rate, I would give hif the 
benefit of the doubt. 

T concur, therefore, with my learned - Col- 
league Mr. Justice Norman ip amendin ng the 
sentence on this prisoner as he proposes: 


The 28th May 18687. . 
Prekents 5 
The Hon’ble W. S . Seton-Kar T, Judge, 
Faise karai of Murder. 
- Queen versas Peetumloll Puddhun. 
Committed by the Magistrate, and iried iby 
the Sessions Judge of West Burdwan, 


on a charge of instituting a false criminal 
charge with intent to in (J UT Oe 


Remarks:on the comparatively light sentence passed 
without any.‘reason ina case where a false charge of 
murder was,preferred and persisted i in. 


THERE can be no doubt that the prisoner 
did institute- a ‘serious charge of murder 
against Mudhusoodun and others, . for he 


‘persisted: in the samé slory in his defence 


and he persists in it still in appeal against 
all the clenf evidence to the contrary effect. 

The only question, then, is whether there 
is any reason to imagine, either. that the 
charge is true, or that the prisoner made it in 
perfect good, faith. - Now, as already said, 
there is every reason to conclude tbat- there 
is no basis.for. the charge whatever. The 
evidence for the prosecution clear ly shews 
that the two persons said to have been mur- 
The evidence of 
some witnesses for the defence is tantamount 
to nothing at all. Even if that of Gunga- 
ram Mundal and Gour Mundul could “be 
believed, whieh it cannot, it would be wholly 
insufficient to support a charge of murder, 
though if two persons had been really seen 
to be beaten-for stealing sugar cane, and if 
they had. died immediately : afterwards or on 
the next day, such an occurrence might form - 
a ground for some cautious enquiry. 

Butit rests on evidence that the two men 


‘said to have been murdered died, of cholera, 


and were known at the time to have so died ; 
aud it is also in evidance that the prisoner's 
father and uvele had been sentenced- as 
dacoits for a dacoity in the house of the 


“very person now charged with murder. 


There is, therefore, every ground for cons 
cluding, ‘not only that the charge was utterly 
false, bat ‘that the prisoner must have kaown, 


dió 


uruni 





, 2 that such a charge was glse when he mado 


“ib and persistedin it. Hat it really been 
true, it would scarcely hava been preferred 
-in thé way it wus preferred. 


I assume that -the comparative lightness 
' of the sentence is due to the prisoner’s youth, 
. and ¢@o'the barg possibility that he may lave 
been the tool of some one else, though the 
Sessions Judge does not assigu such reason,- 
‘vor, indeed, any reasons for the comparative- 
ly light sentence passed otherwise it is not 
ensy “to conceive a char ge of a more viru-. 
lent and malignant character dictated from 
«sheer spite, or -one in” which a. lieavy 
»punishment > would be mére eee 
¢alled for, 7. ° 


I can only regret: itat Act VI of 1864 
“does not empower- the ‘Sessions. Court ra 
inflict a salutary whipping on such . a 

- offender in addition to imprisonment. .. 
-< The appeal is rejected. $ 


G 





~ The 28th May 1867. > 0. 
k Br esent: f 
The Hon'ble W. S. Seton- Karr, idge 


‘Forgery (Mode of sending records i , 
‘.. appeal cases). . g 


pagt versus Broond’ Shahoo alias Chundra . 


eo an Chatterjés, Bits Se Fes 


“Cominitted by the, Magistrate, and tried i y 


the Sessions Judge of Cuttack, on a 
charge of fraudulently using as genuine 
a` forged document with aang wna, 
ledge. 


paper or papers said to have been tampered With should 
be readily accessible and should be*put with the Ses- 
sions record, instead of being buried i in the record of the 
Committing officer, ` 


A Great deal of time hag been atoa 
over this case, because’ the niost important 
paper on which the whole case turned,’ viz.- 
the original pass marked A, said, ‘to have, 
been altered, had been buried in the mass of 
the 
instead of being put, as it ought to have been; 
in a prominent’ place with the duplicate 
‘marked A, the paper B,- and the paper -C, 
which were all with the Sessions record. 


It is most outs that, in all forgery, 
eases sent up in appeal, the. particular paper 
or papers Said to have been tampered With, 
should be readily accessible. ; 


gus “WhRENLA ILYORKLERK. 
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record from the Magistrate’s - Otfice, | 


Buunys. 


eg oe 


been 


It is quite clear that the pass A ing 
Fationg 


altered in several places; the said alter 


8 


concern the amount of the salt, the name of - 


the person to whom the pass was granted, 
the number of the carts, and the places. of 
destination. 


It is equally clear that the pass so altered 


Was uttered or used by the: prisoner ‘at the’ - 
Cuttack Collectorate, and, under allthe eir- - 


‘cumstances, ‘the inference is most legiti- 
mate that the prisoner knew that he was 
dealing with, and uttering a forged” -docu- 
ment. : 


“He had no defence to speak, of ; but he 


says in his petition of appeal that he had no 
Lobject in making the.alterations, and. that 


he could derive no advantage therein. 


- But, as the’ Sessions Judge has remarked, 
it is clear that he did- expect some advantage 
in applying for an atrafee ‘rowannah on 


‘| 221 maunds when“ be had only paid’ duty 


to Government on 100 maunds of salt. 


The unanimous conclusion of the Judge 


‘and the Assessors as.to the prisoner’s guilt ; 


is thathe fraudúlently used as genuine .a do- 


|eument which he knew, or had teason to., 
‘believe, was forged, seems to me quite justi- 
| Med. a ae 


The sentence is not Serousives i 


The-appeal is rejected. - as 





“ “Phe 29th’ May 1867. 


Present? 


s 


f Jhe; Hon'ble W. Markby a and F. A Glover, 


“In all Forgery € cages sent up in appeal, “the particular ' 


Judges: -~ 5 


hana disputes—Right of defence. 


` Queen versus Sachee alias Saches Boler. 


Committed by y the Magistr äle; and tried by — 


the Sessions Judge of Chittagong, on a 


-char ge of culpable homicitie not amount 


_ing tò mur der, ge. : n 

Where Aisin actual peaceable possession of land, Bs 
attempt to recover possession of it by force is an illegal 
-act which 4 has aright to resist. ff B uses force in 
carrying ont his attempt, 4 has a right to oppose -force 
to force and to inflict upon B such injury as is neceasary 
to compel him to desist. 


Markby, J.—Ix this case the prisoner has 
been convicted of voluntarily causing griey- 
-ous hurt and sentenced to five years’ rigorous 







s Court. 


Crumnal 





Taprgsonm int, and has appealed tö this 

It appears that there were ‘three brothers, 
Bakur Ally, Hyder Ally, and Suffer Ally who 
inherited from their father a right of*oceu- 
pancy in certain land, and: which, after their 
father’s death, they divided into three shares, 
and held separately. The-prisoner purchased 
the shares of Bakur.and Hyder, and ‘took 
possession soon after. However, ha re-let to 
Hyder his share, remaining in possession of | 
Bakur’s share. Subsequently (as the Judge 
finds) ‘the prisoner. either truly or falsely 
“pave out -that he had obtained fromthe 
* zemindars a talooky lease for the l'and on 
“which stood Suffer’s bheeta, and because 
“ Suffer refused’to give hima fresh kuboo- 


lout as talookdar, the prisoner took pos- 


“ session of this share also.” 


Suffer, upon this, appears to have laid 4 
complaint before the Magistrate, which, how- 
ever, he failed to substantiate. Suffer in the 
meantime took up his‘quarters elsewhere 
in the villngo, and 15 days after ho had ceas- 
ed to be in possession, au attempt was made 
‘to settle the matter by reference to “the 
neighbours who accordingly met to hear and 
determine the question at the house of one 
Ahsaud Mullah. 


Before the proceedings at ere Mullah’s 
house had commenced, Suffer proposed an 


adjournment to the spot where the land iu, 


dispute was situated. The prisoner opposed 
this ; but: Suffer and his brother Bakur left 
the house of Alsaud Mullah, the former 
declaring ‘his intention to go and take pos- 
session of the disputed land. ‘The prisoner 
also then left, and, passing the other two, was 
the- first to reach the spot in question. 
There is evidence uncontradicted that, when 
Suffer aud Bakur left Ahsaud Mallah’s house, 
they had sticks in their. hands, but that the 
prisoner had none. — 


It is very: difficult to say - exactly: what 


was the nature of the affray which took place 
when the partits met at.or near the land in 
dispute and which is the origin-of- these. pro- 
ceedifigs. We have against: the prisoner the 
account of Bakur who was-present~and took 
part in it, and of Hyder who wiinessed: it 
from a distance ; but we'do not think that any 
reliance can be’ placed on their testimony 
which is obviously exaggerated and given 


© with considerable. acrimony against the pri- 


soner, What is certain is that Bakur; Suf- 
fer, and the prisoner, wore each wounded, 
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Bakur and „the ‘pr@oner slightly, Suffer, as 


it afterwards turned out, sevér ely ; and there 
is no reasonable doubt that. the affraye arose 
from Suffer and Bakur’ attempting to” take 
forcible possession of the land in dispute, 
which the prisoner forcibly resisted, 


Both- ‘Suffer and the prisoner compfnined 


to the Police ; butit does not appear that any ~- 


notice was: ‘taken of the mitter., 


‘Nothing more was hend ‘of. the sabe 
about 14 days, when a Policeman brought 
Suffer to the first witness, a native Medical 
officer in charge of the Dispensary. He 
says that he at first thought nothing serious 


would result from the wound ; that . “the. prie’ 


soner could walk though Apparently weak 
and exhausted from insufficient food. On 
the evening of the following day, however, 
Suffer became drowsy and unwilling to 
speak, and on the day after that he died. A 
post mortem examination shewed that the 
cause of death was inflammation of that part 

of the brain situated immediately beneath the 
wound-from, which the Doctor inferred that 
the.inflammation was caused by the wound, 
‘Lhe Doctor describes the wound as a severé 
one, but the skull was not fractured. 


The maiu question which will have to be 
considered in‘this case’ is, whether the pris 
soner was justified, under the circumstances, 
in striking Suffer any blow at all ; but, before 
coming to this, it.may be as well to premise 
that we-do not consider that there is any 
evidence that, assumiug the prisoner had a 
tight to use force at all, any more force was 
used than was necessary although, according 
tothe medical testimony, death was the re- 
sult of the blow. It does not appear to have 


been at all more severe than a man attack- ` 


ed by two others would have a right to in- 
flict. ; ; 


Whether or no the right ‘of possession in 
this land was in Suffer or not has not been 
deterniined. But the prisoner was’ at the 


time of the affray in actual peaceable pos- , 


session of if, and had been so for 15 days ; and 
the act of Suffer, in attempting to recover 
possession by force, wis clearly illegal. But 
more than this, we think the act was one 
which the prisoner had a right to resist; and 


if (as we think was the ease), Suffer used 


farce in carrying out his intention, then we 
think the prisoner had a right to- opposg 
force to force, and, to inflict upon Kuffer such 
injury as was stig to Sra ae him to 
desist... . ; 


‘sion was. lawful. 
„the consequence if if had been shewn on. 


‘ 


eee 
Criminal 


Ha 


We do hot consider, it “hegessary in this 
case to take nny measures for making further 
enquiry upon the question whether or no 
the réal title was in Suffer or the prisoner ; 
because we think that the prisoner having 
been 15 days .in continuous peaceable pos: 
sessionp, it must be presumed that his posses- 
‘What would have been 


‘the part of the prosecution that the real 
title to the property was in Suffer, it is not 
necéssary to say, though we should even 
then have gfave doubts, whether, looking to 
tlie length of titno during which the prisoner 
had been in- possession, and tØ the circum- 
‘stances that Suffer hid expressly agreed to’ | 
submit his right, to recover possession to 
arbitration, the prisoner would uot bave 
béer jaslified in Yesisting the -forcible entry 
which Suffer attem pted_ to make. We do not, 
however, éxpress any opinion on this point. 
We are satisfied that in this case the facts 


proved are not sufficient to establish any 


crimé againt the prisoner, and we therefore 
reverse the J udge’s s decision, We annul the 
séntence passéd’ upén the prisoner, and we 
‘order him to be discharged. 





Z° The 29th May 1867. 
Present: 
‘The Hon'ble A. G. Miepherson, Judge. 
Evidence—Dépositions. 


Queen versus Bheekun Doss. 


„Committed by the Magistrate, and tried by 


the- Sessions Judge of Midnapore, on. a 
charge of voluntarily causing grievous 
‘hurt in committing robbery. 


When a deposition is recéived-in evidence under Sec- 


tion 869 Code of Criminal Procedure at a trial before a 
Sessiviny J udge, there ought to be on the record distinct 
proof of'tlie existence of such a “state of things as makes 
the deposition legal evidenes. 


"I DISMISS this appeal. 


Thero is ample evidence to support the 
conviction. The only point on which I have 
had any doubts, i is that the deposition given 
bythe ‘prosecutor before the Magistrate was, 


in the prosecutor’s absence, received at the: 


e . oe. e 
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trial before the Sessions Judge as” evidence Y 
against the prisoner, without. there in fact 
being any proof of any real attempt having 
been made to produce the prosecutor or to 
account. for his absence, and without any 
proof that the deposition was taken in the 
prisoner’s presence. If it were not that the 
case was well established quite independently 
of this deposition, I should have Considered 
the receiving of the deposition in this 
manner a fatal objection to the proceedings. 
As it is, I dismiss the appeal : but I have to 

: remark ‘that, when a deposition is received in 
‘evidence, under Section 369 of the Criminal - 
Procédure Code, at the trial before the 

' Sessions Judge, there ought to be on the 
‘record distinct proof of the existence of such 
-a state of things as makes the deposition. 
legal evidence. 


The 30th May 1867. 


Present.: 


. The Hon’ble F. B. Kemp and F. A. Glover, 


7 udges. : 


Tonder of Pardon. 


In the matter of Nistarinee Debia, ` 


Petitioner, 


`A Sessions Judge is not competent, before a trial, to 
instruct a Magistrate to tender a pardon under Section 
210`0f the Penal Code, i 


. Kemp, J.—Tus prayer of the ‘petitioner! 
Ap be permitted to appear at the Sessions 
Court through’ her agent, is wholly in- 
admissible. i 


‘With reference to ha: othet points raised . 
in this petition, we think ‘that a Séssiors’ 
Judge is competent in trials, whether 
conducted with a Jury or with tlie’ assistance 
of Assessors, to instruct a Magistrate- to’ 
tender a pardon under Section 210 of the’ 
-Code of Criminal Procedure. This we think: 
is clear from the wording of Section 400 ; but! 
. it must, we think, be done at the time of trial}: 
and, therefore, a Sessions Judge is not; in our, 

opinion, competent béfore the trial to 
instruct a Magistrate to tender a pardon: 
under. Section 210, 
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‘Withdrawal of charge duly laid. 
l No. 33. i 


From the Registrar of the High Court of 
Judicature at Fort William in Bengal, 
to the Judicial Commissioner of Chota- 
nagpore, dated Calcutta the 11ih Janu- 
ary 1867. 


(Criminal Side.) 
Present: -> 
The Hon’ble C. B. Trevor, Judge. , 


Siz,—With reference to letter from the 
Deputy Commissioner of Lohardugga, a copy 
of which was forwarded by your office 
memo. No. 1, dated the 8rd instant, I am 
directed to state that the Court’ cannot 
accept the explanation that the charge of 
kidnapping laid against four persons and with- 
drawn a day or two after “was never 


brought upon the file,” for, if the charge y 


were duly laid, the case should have been 
on the file and dealt with according to law. 


2. In regard to the casq in which: a 
charge of theft was allowed to be withdrawn 
after a Police enquiry had been made and 
the accused had appeared, I am to add that 
the Magistrate should have dismissed the 
case under Section 250 of the Code of. Cri- 
minal Procedure. i 


Pleaders and Mooktears are capable 
of serving as Jurors or Assessors 
in Sgssions trials.. 


_: No, 34, 

‘From the Registrar of the High Court of 
Judicature at Fort William in Bengal, 
to the Magistrate of Rajshahye, dated’ 
Calcutta the 11th January 1867. © ` 


| 


(Criminal Side.)* 


Present: 


- 


The Hon’ble C. B, Trevor, Judge. - - 
: g i 

Sır, — With advertence to your memo.. 
No. 372, dated the 4th instant, I am directed’ 
to state, though the reference forwarded by 
it is altogether informal, as it should have 
been submitted through -the Judge of your 
District as enjoined in Circular No. 17 dated 
17th June 1863, that pleaders and wooktears 
are not holders of office, and are, . therefore, 
capable of serving as jurors or assessors in 
Sessions trials, 


Court of Session competent, not itself 
to tender a pardon, but to in-, 
struct the Magistrate to do so. 


No. 196. 


From the Registrar of the High Court of 
Judicature at Fort William in Bengal, 
to the Sessions Judge of the. 24-Per- 
gunnahs, dated Caleutta the 15th Feb- 
ruary 1867. 


(Criminal Side.) 
Present: 
The Hon’ble C. B. Trevor, Judge. 


‘Si1r,—I am directed to acknowledge, the 

receipt of the Jail Delivery Stateménts of 
your district for September last, and, with 

advertence to your remarks in the case of 

Shaik Menjan and another (Case 2 State- 

ment 4) regarding your having tendéred a 

pardon to Shukar Bibi, and admitted her as 

a witness in the case, I am to point your 

attention to the terms of Section 210 of, the 

Code of Criminal Procedure, which declarese 
the colnpetency of a Court of Session, net 
itself to tender a pardon, but to instructe thé 
Magistrate to do so, i 


2 Criminal 
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Charge, finding; and sentence in a Wiadirection by a Judge ina case’ 


. case of dacoity. i 
Extract (paras. 2 and 3)of letter No. 216, 
from the Registrar of the High Court, 
Appellate Jurisdiction, to the Sessions 


. Jidge of Tirhoot, dated the 18th Feb- 


Tuary 1867. 


2. .In thecase of Koonee (Case No. 12 |. 


Statement 4)1 am to point out that thecharge 
should have been Jaid under Section 395 
Indian Penal Code, and not under Section 
397, which does not provide any punishment 
for dacoity, but merely regubates the punish- 
. ment already provided for that offence, “by 
fixing a minimum term of imprisonment 
when its commission has been attended with 
certain aggravating circumstances, As. the 
prisoner, however, was convicted under 
Section 397, it was illegal to sentence him 
to less than 7 years, the language of the 
law being “ shall not be less than’ 7 years,” 
3. As you say, however, that nothing. 
more than an attempt was proved, aud con- 
vict the prisoner under Section 511 Penal 
Code, coupled with Section 397, T am to point 
out that, ifhe did not commit dacoity, he 
‘could not have been convicted of “ causing 
grievous hurt” at the time of committing it, 
which is the element of guilt of which you 
convict him under Section 397. 
requested to send up the record of this case, 


with a view to the revision of your finding. 


and sentence. 


4 


Presumption of intention in cases of 
deliberate acts. : 


No, 220. 


From the Registrar of the Aai High 
Court Jurisdiction, at Fort William in 


Bengal to the Sessions Jugige of Rung-.|. 


pore, datèd Calcutta, 19th February 1867. 
(Criminal Side.) 

_ Present: ~ ; 

The Hon’ble C. B. Trevor Judge. 


- Sm,—In continuation of..my letter No, 
1610, dated the 80th November last, I am 
directed to state, With advertence to your 
remarks in the case of Radhamonee (Case 7 
. Suatément-4) wherein you find first’ that the 
drug within the knowledge of the prisoner 
was likely to cause death, and, again, that he 
did not intend to cause that which he knew 
was likely to résult from the administration 
eof it, viz. death, I nam to point out that a 
person isenerally supposed to intend the 
Zonsequences of his deliberate act. To 
presume otherwise, in ordinary cases, would 
cause justice frequently to miscarry. . 


You are} 


‘five years’ imprisonment, 


of approvers’ evidence — Substitu- 
tion of transportation for 5 years’ 
imprisonment. a : 

Extract (: paras. 4and sy of Letter No. 232 
from the Registrar of the Appellate High 


Court, to the Sessions Judge of Moorshe- 
dabad, dated the 21st February 1867: 


4. Wrrs reference to your summing up 


‘to the Jury in the last case of Beharry Roy | 


and others Statement 4, Iam to observe 
generally that, although . you were quite 
warranted in bringing to the notice of the 
Jury the dates on which the persons whò 
were afterwards admitted as approvers first 
made their confessions upon which the. 
conditional pardon to them was based, and 
also the contents of those confessions as 
contrasted or compared with their subse- 
quent evidence, with a view of testing the 
valne of the latter, still you were wrong in 
bringing before the Jury forany purpose, the 
fact that one accused person on any particular 
date in his confession, mentioned another. 
Such a fact could not, under’ any circum- 
stances,.be evidence, and therefore its men- 
tion would have a tendency to, if it did not 
actually, mislead the Jury. 

5. The commutation to transportation 
of the sentence of five years’ rigorous im- 
prisonment passed upon ‘Baluck - Biswas 
(Case 13, Statement 4) is illegal, as trans- 
portation cannot be imposed in lieu: of 
So much of the 
sentence as awards tr angportation instead of 
imprisonment on this prisoner, is accordingly 
hereby annulled. 





Unsupported declaration by a pri- 
soner. — 


‘| Extract (para. 3) of letter No. 254 from 


the Registrar, of the “Appellate High 
Court, to the Sessions Judge of Backer» 
gunge, dated 23rd February 1867% 

3. “ALLUDING to the Officiating Sessions 


Judge’s remark in the same case that “ in 
Criminal cases the unsupported declaration 


‘of a prisoner is. entitled to some weight,” I: 


nm to remark-that, if the case for the pro- | 
secution be proved by evidence, the unsup-— 
ported statement of a prisoner is entitled to 
no weight. To. entitle. it to weight, tt-must 
be supported by evidence on the record, 


VAs67 


fish Court anable to alter its deci- 


Criminal i 








sion directing a new trial after a 
verdict. of guilty — Hearsay Evi- 
dence by Police Officers—Identifi- 
cation of property—Custody of pro- 
perty produced at trial pending 
appeal. A l 





No. 486. 


From the Registrar of the High Court of 
Judicature at Fort William in Bengal, 
to the Sessions Judge of Dacca, . dated 
Calcutta, the 2nd May 1867, i 


(Criminal Side). 


Present : 


The Hon’ble F. B. Kemp and W. Markby, 
Judges. t 


Sır, —With reference to your letter No. 
254, dated the 28th March last, wherein you 
request further instructions of the High 
Court in the case of Pittamber Sirdar and 
others, as a difficulty of a very. serious na- 
ture had arisen, which rendered it impossible 
to carry duț the orders of the Court convey- 
ed to you by Memorandum No. 157, dated 
the 2nd February last,-I am directed to state 
that the Court do not consider that they have 

. any power to alter. a decision once regularly 
passed directing a new trial after a verdict 
of guilty against the prisoners. 

2. The Court remark, however, -with 
reference to the observations in your letter 
that, bearing in mind the express provisions 

`of Section 149 of the Code of Criminal 
Procedure and the rule which excludes 
hearsay evidence, they cannot admit that 
a Police Inspagtor ‘can relate all: that he has 
heard in the course of the investigation,of a 
case, én order to explain how he came .to 
search in a particular place, or to arrest a 
partictlar person. - On the’contrary he can 
relate nothing of this,—whether it has been 
heard from the prisoner or any other person ; 
nor do they see any practical difficulty in 
- excluding this evidence. The Police Officer 
can say ‘in consequence of information I 
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“I went here ang starched there, and found è 
this or that.” d 7 

8. The Court also wish to draw your 
attention to the fact that several of tlie 
prisoners liad nothing to do with ‘the three 
articles of which the identification was more 
satisfactory ; and as the case’ against these 


‘prisoners was one almost entirely of? pres 


sumption arising out of the possession of 
stolen property, the identification became of 
the utmost importance. , 


4. The verdict of the Jury heing con- 
clusive on the facts, it becomes necessary 
for the High Court sitting in appeal to sa- 
tisfy itself thatthe Jury have given their 
verdict on legal &vidence, and legal evidence- 
only, and that you have directed their atten- 
tion to the true points for consideration. 


5. - The Court also think that property, 
which it is necessary to produce on the trial 
of acriminal case, should remain in the 
custody’ of the Court until the prisoner’s 
appeals are disposed of. 


6. The Court direct that the prisoners be 
put upon their trial as soon as they conve- 
niently can be after the receipt of these 
directions, Should there be any definite 
prospect of better evidence being obtained 
‘against them at an early date, it will be dis- 
eretiomry with you, to adjourn the trial. 
If, when the case is called on, it appears that 
there is no chance of procuring sufficient 
evidence for a conviction, probably the best 
course will be, instead of putting the pri- 
soners on their trial, to release them on their 
own recognizances to appear and answer 
when called upon. 





Re-call and re-examination of wit- 
nesses by Magistrate after exami- 
nation by Joint-Magistrate. 


_No. 622. 


From the Registrar of the High Court of 
Judicature at Fort William in Bengal, to 
the Sessions Judge of Rajshuhye, dated 
Calcutta, the 18th May 1867. 


(Civil Side.) 
ieee Present: 
` The Hon'ble G. Loch, Judge. 
Sir,—With referenco to tho doubt &x- 


received” (not'saying what or from’ whom) | pressed in your judgment in “the casa, of 
B e 


ats 
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e Shiboo Koorul and othera(Case 1, Statement T fractured so that fie died on the spot. e MA 


5 for November 1866) ‘whether it is incum- 
bent on the Magistrate of the District to 
examéne the parties and witnesses before 
passing an opinion in a case in which a pre- 
liminary investigation was held by the Joint 
Magistrate who heayd the. only evidence 
which was of importance, I am directed to 
State that the Court do not think Sections 


276 or 277 of the Court of Criminal Pro- 


cedure applicable to such a case. 
2. The case from its nature could not be 


finally disposed of by an Assistant Magis- | 


trate. The enquiry was commenced by ‘the 
„Joint Magistrate, who wẹ8 transferred to 
. another district after he had recorded part 
of the evidencg but before he had com- 
pleted the investigation. It would have been 
very hard upon witnesses to oblige them to 
appear a secoud time before the Magistrate, 
or, to make it imperative in the Magistrate 
before committing the case to re- „examine the 
‘witnesses. It appears to the Court that, 


under circumstances such as those above |: 


stated, if the Magistrate or other Officer who 
takes up the case second-hand find enough 
on the recorded evidence to warrant the 
committal of the prisoners, he is not bound 
to examine the witnesses de novo, though, of 
course, he is at liberty to do so whenever he 
is not satisfied with the evidence already re- 
corded. As cases of this kind are not finally 
disposed of by the Magistrate, it would -be 
waste of time and unnecessary vexation, to 
the witnesses to require the Magistrate in 
all cases to re-call and re-examine them. 





Right of Private Defence when ajus- 


tification for murder. 

Extract (Para. 7) of Letter No. 623, 
from the Registrar of the High Court, to 
the Sessions Judge of Cuttack, ‘dated the 
18th May 1867. 


7.—Adverting to the case of Mano Mul- 
lick ‘and another (No. 14 of Statement 4), 
tle Court do not consider the sentence satis- 
factory, at least so‘for as the facts ‘appear 
from the statement. Two persons went to 
steal grain and were caught by the prisoners 
ant other villagers who were watching the 
fields. ‘The prisoners and their companions 
set upon the two men and beat them with 
-latties, the, skull of one of ahem being 

ee 






Wauchope says thatthe homicide would be 
murder but that it falls within the 2nd Excep- 
tion in Section 300 of the Indian Penal Code. 
But Section 99 Clause 4 of the Code declares 
that “ the right of ‘private defence in no 
ease extends to the inflicting of more, harm 


„than it is necessary to inflict for the purpose 
of defence.” 


Now in this case it does not appear that 
the infliction of any harm whatever was 
necessary for the purpose of defence, inas- 
much as the thieves might have been appre- 
hended. | The act of the prisoners was not, ` 
therefor e, the Court think, lawfully excused. 


. ae 


Attestation of Deputy Magistrate 
‘prima facio proof of Examination. 


Extract ( Paras. 4 aud 5) of Letter No, 624, 
from the Registrar of the High Court, to 
the Sessions Judge of Hooghly, dated the 
18th May ‘1867. 


4, <Alluding to the acquittal of Dewan - 
Shaha in the same trial (No. 3) as entered 
in Statement No. 5 ia which your predeces- 
sor also disagreed with the verdict of the 
Jury, the Court is not yery much surprised 
af the verdict considering the way in which 
the Judge put the prisoner’s examination 


| before the Jury. He real suggested the 


possibility of the Deputy Magistrate having 
invented an untrue confession, and told the 


| Jury it was for them “ to say whether it is 


proved that he did state,” &c. The fact is 
that the Deputy Magistrate’s attestation con- 
stitutes primd facie proof of the examination, 
and, unless disproved by the prisoner, abso- 
lute proof. EE ‘ 

5. A similar remark appfies to trial 5 of 
Statément 4 (Poran Bagdi and othéys) in 
which there is a careful, and, upon the whole, 


„an excellent charge to the Jury, but in which 


the Judge unfortunately said to the Jury, 
“If you believe the Deputy Magistrate's 
attestation.” They were bound to believe ` 


j it unless disproved. ° 


t 


-°` 
'. 


e CIRCULAR ORDERS OF THE HIGH COURT. , 





k 





Relative to the Procedure enjoined 
in Chapter. KII.of. the Code of. Grim- 
inal Procedure. .¢. 


` CIRCULAR No. 1. 


i l From the Registrar of. the High. Cure ar 


A 


Judicature at Fort Williamin Bengal, to 
all Criminal: Authorities, Lower and 
Extra Regulation Provinces, dated Cal- 
cuita, the 12th February- 1867. : a 


(Criminal Side. 7 
bb Soa Present : 


The Hon'ble Sie Barnes Peacock, Kt; 
Chief Justice, and the Hon’ble 0. Be 


f. Trevor, G. Loch, H. V. Bayley, J. P. 


Norman, and L, S.. Jackson, “Judges, 


Tue Court are pleased ` to issue the fol-, 
lowing instructions. relative to.the procedure 
enjoined in es a XII Act. XXV of 
1861. 


2. Section 226-0f the Code of “Cr {minal 
Procedure enacts -that, when evidence hag 
been given before a Magistrate, which ap- 
pears to be ‘stifficient. for. the conviction of 
the accused person of an offence which is 
triable exclusively by the Court of SSssion, 
or which, ia the. opinion of the Magistrate, 
is oue that ought to be tried’by the Court of 
Session, the accused person shall be sent, by 
the Magistrate, for trial before the Court’ of |* 
Session. 
vide for a case in which the accused person 
isa European British subject . s 


3. Seetion 225 ‘enacts’. that, 


grounds for committing the. accused person 
to take his trial before the Court of -Session, 


- or for remanding him, he shall discharge him, 


* before himself, 


unless it shall appear to the Magistrate that 
such person shoNd be put- upon his trial, 
in which case 
proceed*under Chapter XIV of the said law. 

4. By Section 40 of the Penal ‘Code, the 
word ‘offences’ denotes ‘a thing made punish- 
able by that Code,- and by Section 6 every 


definition of an offence shall be. “understood 


subject to the exceptions confain in- 
Chapter, entitled ‘General ‘Exceptions.”' Tf, 
therefore, the evidence given before aMagis- 
trate. upon a preliminary enquiry relating to 





-of ‘the Code’ of Criminal’ Procedure, 


-ceedings, if: necessary ; and under S 


The Section then _proceeds to pro- |. 


when “a 
Magistrate finds that there i are not sufficient-| 


“he shall a 


fhe |. 


an offence exclusively tr iable by- a Court of 


Session, satisfies him- that .the -act-or ogis- - 
‘sion charged-against: the accused is brought 


within one of. ‘thé general exceptions .of the 
Penal Code, the Magistrate would þe wrong * 
in committing the. accused person - for. trial. 
This would be the case whether the evidence 
by wkich the Magistrate is so satisfied, is. 
that which arises from the examination and 
cross-examination:of witnesses called in sup~ 
port of the prosecutfpn or of witnesses sum- 
moned by the Magistrate on behalf of ‘the 
aceuged under the provisions of Section 207 
By the: 
last mentioned Section, it is -left entirely 
to the diseretion , ‘of the . Magistrate Upon: 
suchi ’ preliminary enquiry’ either to summon 
or not ‘witnesses offered ‘on behalf of the ac- 
cuged person to answer, or disprove the 
evidence against him, ` i i 


5. The discharge ofa ‘prisoner under 


‘| Section 225 of the Code of Criminal Proce- 
~d dure dées not ‘amount to .an’ acquittal, and 


the accused :would be liable to further p 
tion 


435 of the same Code, the Court of, ssion 





‘may order him to be a : 


VA 


‘Meaning of tho torm immediately 


subordinate ” in \ Section < 434 of the 
Code of Criminal Procedure j and 
power of Magistrate of District to 
call for and’ examine the record of 
_any Diag ittate within his District. 


re “CIRCULAR No. 2. 
L 


From, the- “Registrar of the High Court of’ 
<“ Jüdiçature at Fort William in Bengal, to 

. all Criminal Authorities, . dated Calcutta, 

| the 25th March ai arna A 


(Criminal Side. ) 


Ba: Trisni? 

The Hon'ble Sir Barnes. Peacock ke, ohig 

Pee; and the. Houn’ble C. B. Treya, 
D- ¢ Ops. TUE 


baa 
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H.V. Bayley, G. Loth and L, S. Jackson, 
Yuwiger . Say 

Tae High Court, having reason to helieve 
that somé “misapprehension exists - amongst 
Magistrates as‘to the. meaning of-the -term 

_“imgnediateby surbordinate ”? in. Section. 434- 
‘of the Code of Criminal Procedure, ` and, 

“conseqdently,'as ‘to the power, under that 
Section, of the Magistrate of the District to 
call for- and examine the record .of a case 

tried by an ‘Officer subordinate to him who 
-exercisés the. full powers-of a Magistrate, 

are pleased -to circulate “the following” in 
Structions forthe: ‘guidan o of all Officers :— 


‘The. “Court do not -interpret , ‘the ‘acre 
immediately) subordinate ” in this Section 
as having any reference: to the “judicial 
powers vested either in the Courts described 
as subordinate, ov’ in the, Court to which 
they .are described as), subordinate. They: 
“consider that ;all > ‘Magisterial Officers ina. 
” District, except the Magistrate of the Dis- 
trict, are-within the meaning of this Section: 
immediately subordinate to the Magistrate 
of the ‘District, whatever ' -their judicial 
SAX powers may: be. It. “follows ‘that; in ‘thé 
“Qxoinion of the High Court, the .Magistrate 
a ofthe District, has . /power .to éall:for and, 
-e examine the record of any Magistrate within. 
his ‘Digttict, for ‘the purpose of satisfying 


$ Py 


(Criminal Side.) Sa WG 


- Present: 


+ 


‘The Hon'ble ©. B. Trevor, Judge. 


As ‘some misapprehension seems.to have 
existed in regard to tho warrants ‘prescribed. 
by Sections 383, 384, and 386 of the Code of 
Criminal Procedure, the'Court is pleased to 
vissue the“ “following -6xplanations and | in-.. 
structions, with a view to the proper observ- ' 
ance ofthe. -provisions of.-the Codè' ïn. the 
„prepar ation and ‘issue of such Warrants. i 


2r’ ‘Sections 883 and 384 provide, i jn eased 
in whiéh the sentence of the Sessions Court. 
‘is confirmed by the’ High, Court, as well as 
where it does not need’ to be.referred for 
such confirmation, for the issue by the Court - 
of Session. of warrants to. ‘Magistrates; or - 
other Officers in charge of Juils, to cause- 3 
the sentence’ passed. to be carried into i 
ecution.” Under Circular: Order. “No. 
Gated 20th November 1865, . which” a 
based” upon ‘the expressed intention.“ of 
Goverment to appoint. Officers -other than- 
Magistrates to the special char ge- “of: large. ~ 
“Jails, such: warrants should be addressed. to- 
the Officer in charge of the Jail, instead of” 
the Magistrate-of the District. ‘But-the law! 
in, force. -now does not require that “the Ses- , 


himself as, to thé legality of any sentencè:l'sions Judge should issue a separate. warrant” 


or order 
` the pr oceedings ‘of such Magistrate. ; 


- Hei is not, airin ‘competent. to Giani 


upon the proceedings of an Officer exercising | 


~ the, full powers of ‘a \Magistrate,- or to point 
~ out What-be considers:téxbe errors, of slaw or 
‘irregularities. If he is Taf, opinion that” the 
" gentence’. or order is contrary to. Jai, ‘lie 
. should forward the case, “through the ‘Sessions |' 


eee for the. orders SE the HBA Court, rier 7 


t 
` 
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nased, and as to-the Pen ‘of. | 


s 


of this nature in the casé of each prisoner” 
sentenced ; a single ‘warrant. should’ include 
‘all who are involyed i in one, senteue, ` 


3. ‘By Section - 386. the Magistrate- or, 
other Officer ` in charge sof the Jail’ is- re-- 
quired, in executing the warrant: of ‘the, 
Sessions Judge referred to .in the foregoing 
paragraph, in every caso of imprisonment: 
‘under the sentence of the High Court or of . 
a Court of Session; - to.issue ‘his warrant to- 
the Jailor, stating the -offence of -which the 
accused perso has been “convicted, and the 
period quring. which he is to be imprisoned, - 


` Prepařatión and issuie of Warrants and the nature of the- imprisonment. As- 


prescribed by Sections 383, 385, regards warrants of this ‘Aature, a separate 


-and 386 -of- the’ Code of Criminal f 
Procedure. ` 


ie 


‘Cl ae No. 3. | 


Warrant should be issued «to the, Jgilor’ for 


" “Pench. ~prisoner, | and it. should . accotipany the 


"| pr isoneér _ to whatever Jail he may be'tr aus- 


ferred.” “Thi ig to such warrants also, and. not. 


Bram the Registra®: “of: the High Court. tof ‘the warrants „issued by” the Sessions’ Céurt, 


e Judicature at Fott William in Sengal, 
l n to all? Sessinns Judges and Offigers'in 
:@ charge of -Juils, dated ‘Calcutta, the 25th 
March 1867: 


that the- -provisions of, Circular. Order No. 8, 

dated 15th. August: 1859, ‘must be considered.” 

to apply under the present progedure: - 
ed 


\ 


